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While development regulations have long addressed the use land and size of lots and buildings, there has also been long-standing interest (if not always regulation) in the exterior appearance of structures. Cities and counties have addressed this interest in a variety of contexts.
 These include regulation of the design of structures in special areas (such as historic districts or downtown commercial areas), regulation of signs, required upkeep of commercial structures (particularly in downtown or revitalization areas), and occasionally broader regulation of the appearance of structures community-wide.
Incorporation of aesthetic considerations in local development regulations raises questions of constitutionality and statutory authority. As for constitutionality, aesthetics have been held to be a legitimate governmental objective but care must be taken to assure the regulation is appropriately related to its objectives and that it is sufficiently clear and precise enough to avoid vagueness problems. In North Carolina, the more challenging issue is the scope of statutory authority to incorporated aesthetic considerations in various development regulations.
Constitutional Considerations
Substantive Due Process

The Due Process Clause of the Fourteenth Amendment to the U.S. Constitution and the law-of-the-land clause in Article I, Section 19, of the North Carolina constitution impose a substantive requirement that legislative land use regulatory decisions must be reasonable. 

It is the rare plaintiff who can prevail in a substantive due process challenge of a design regulation. In order to prevail, a plaintiff must establish that they had a property interest that has been affected by the challenged action, that the government deprived them of that interest, and that the deprivation “falls so far beyond the outer limits of legitimate government action that no process could cure the deficiency.”
 
In one of the few North Carolina cases raising a substantive due process challenge the plaintiffs were unable to get beyond the first of these requirements. In an action by builders and real estate agents challenging Pinehurst design standards, the court held the plaintiffs had no property interest affected by the regulation.
 The court held the plaintiffs had no protected property right to build houses that do not conform with zoning, no right to build a particular type or price of house, and no right to earn a specific amount of income.

Due Process – Aesthetics as a Legitimate Objective of Regulation

All governmental regulations must be reasonably related to accomplishment of a legitimate governmental objective. Many of the earliest aesthetic regulations were based on protecting the appearance of public places, such as streets and parks.
 While these regulations were easily sustained, extension of design standards for private development in order to protect public aesthetic objectives proved more difficult in North Carolina and nationally.
The question in zoning’s infancy was whether land development regulations could address public objectives beyond the traditional protection of public health and safety. The court noted the breadth of permissible objectives and its evolving nature in the landmark case upholding zoning power, Elizabeth City v. Aydlett.
 The court recognized the role of design and aesthetics in development regulation:
The word “zoning” signifies the division of a municipal corporation into separate areas and the application to each area of regulations which generally pertain to the use of buildings or to their structural or architectural design. Such municipal action finds its authority in the police power which may be exercised, not only in the interest of the public health, morals, and safety, but for the promotion of the general welfare. . . .

The court wrestled with the scope of legitimate objectives for land use regulations, particularly when balanced against substantial impacts on individual liberties, in a second early zoning case, In re Parker.
 The court noted that an individual’s right to the use of his or her property is subordinate to the general welfare and such public interests as traffic control, fire safety, and aesthetics:

Each person holds his property with the right to use the same in such manner as will not interfere with the rights of others, or the public interest or requirement. It is held in subordination to the rights of society. He may not do with it as he pleases any more than he may act in accordance with personal desires. The interests of society justify restraints upon individual conduct and also upon the use to which property may be devoted.

A-S-P Associates v. City of Raleigh
 is the leading contemporary North Carolina case applying this principle to land use regulation. The court upheld adoption of a historic district zoning classification for the Oakwood neighborhood in Raleigh:

Several principles must be borne in mind when considering a due process challenge to governmental regulation of private property on grounds that it is an invalid exercise of the police power. First, is the object of the legislation within the scope of the police power? Second, considering all the surrounding circumstances and particular facts of the case is the means by which the governmental entity has chosen to regulate reasonable? This second inquiry is two-pronged: (1) Is the statute in application reasonably necessary to promote the accomplishment of a public good? and (2) Is the interference with the owner’s right to use his property as he deems appropriate reasonable in degree?

Judicial acceptance of regulation of aesthetics as a legitimate objective of development regulation illustrates the changing scope of the police power. For many years the courts both nationally and in North Carolina held that regulations could not be based solely on aesthetics.
 For this reason ordinances were invalidated that imposed requirements to screen junkyards
 and regulate business signs.
 However, in 1972 the court noted that there was “a growing body of authority in other jurisdictions to the effect that the police power [might] be broad enough to include reasonable regulation of property use for aesthetic reasons only.”
 Then in 1979, in the A-S-P case, the court stated that although it was not yet prepared to hold that the police power might justify a regulation based on aesthetics alone, it had “no difficulty” in holding that the police power encompassed the right to control the exterior appearance of private property for the objective of preservation of the state’s legacy of historically significant structures.
 Finally, in a 1982 case upholding a Buncombe County junkyard-screening requirement, the court embraced zoning based on aesthetic concerns alone.
 The court noted that this was a legitimate government objective in that it provided benefits to the general community, including “protection of property values, promotion of tourism, indirect protection of health and safety, preservation of the character and integrity of the community, and promotion of the comfort, happiness, and emotional stability of area residents.”
 Sign regulation cases have also held aesthetics to be a legitimate governmental objective.

Federal cases arising in North Carolina have likewise held that protection of community aesthetics are a legitimate governmental objective. The cases involve design standards for manufactured housing
 and landscaping design standards for buildings.
 

Due Process:  Relationship of Means to Ends

Crafting design standards also raises the issue of appropriately matching means to ends. Land development regulation must have a rational relationship to legitimate objectives. 
State v. Vestal,
 invalidating a junkyard-screening requirement in Forsyth County, provides an example of the failure to establish such a relationship. This zoning provision required a 6-foot-high solid wall and vegetative screen around junkyards. The county justified the ordinance on the basis of highway safety. Asserting that there “must be a reasonable basis for supposing that the restriction will promote such safety,”
 the court noted that in this instance the fence would be more of a visual obstruction than would the junked cars, so it found no reasonable basis for the regulation. 

By contrast, a decade later in State v. Jones,
 a case upholding a junkyard-screening requirement based on aesthetics, the court had little difficulty relating the screening requirement to an aesthetic objective. The court did find that for aesthetically based regulations to be deemed reasonable, they had to balance the diminution in value of an individual’s property against the corresponding gain to the public from the regulation. This analysis indicates that the courts are more likely to sustain an intrusive or particularly restrictive regulation that is based on a public health or safety objective than one based solely on aesthetics.

The requisite rational relationship can also be violated if a regulation is either overly broad or too restrictive in its application. Several land use–related ordinances in North Carolina have been invalidated because they were either too broad or not broad enough.
  

Due Process:  Vagueness

Another aspect of the due process requirement is that a regulation must not be unduly vague. The general test is that when read contextually, the ordinance must apprise persons of ordinary intelligence, who desire to know the law and abide by it, what is required.
 Design standards have been invalidated on vagueness grounds in several states.

State v. Vestal
 provides an example of an unconstitutionally vague ordinance provision. The challenged ordinance required a junkyard fence to be located not less than 50 feet from the “edge of any public road,” without defining this term. It was unclear whether the required setback was to be measured from the edge of the pavement, the ditch along the road, the formal right-of-way, or some other point of reference. The court concluded that an owner would have to guess at its meaning and thereby risk a criminal violation by guessing wrong. Thus the court held the requirement to be too vague.

In the context of design standards, the courts in North Carolina have upheld the use of a standard in a historic district prohibiting incongruity.
 In those instances, there is clearly a distinctive, identifiable contextual standard to be applied. The courts have also upheld special and conditional use permit standards that require a development to be harmonious or compatible with the surrounding neighborhood.
Dormant Commerce Clause

Care must be exercised against use of design restrictions as backdoor economic protectionism. 
The Commerce Clause prohibits regulatory measures designed to benefit in-state commerce by burdening out-of-state competitors.
 If a regulation directly regulates or discriminates against interstate commerce or has the effect of favoring in-state commerce, the regulation is invalid unless it advances a legitimate local purpose that cannot reasonably be served by nondiscriminatory alternatives. The burden is on the regulating local government to justify imposition of a regulation with discriminating effects.
 Such regulations are very difficult to justify and are almost always held to be invalid. On the other hand, if the effects on interstate commerce are only indirect, the test is whether the regulation advances a legitimate local interest and whether the burden on interstate commerce clearly exceeds the local benefit.
 

Some local regulations designed to prevent “formula” design by national retailers have been invalidated as violative of the Commerce Clause. Island Silver & Spice, Inc. v. Islamorada
 provides an illustration. The ordinance prohibited “formula restaurants” and limited the square footage of “formula retail” establishments. “Formula” establishments were defined as those with standardized architecture, layout, merchandise, logos, and the like. The ordinance precluded the plaintiff from selling the site of a mixed-retail store to the Walgreens chain. The offered rationale was protection of the town’s unique, small town scale and reducing traffic. The court noted that while these may be legitimate goals, there was no evidence those unique small town characteristics actually existed or that the ordinance would further them if they did exist. 

Cities can adopt standards to prevent some of the problems attendant with the “cookie-cutter” design standards of national chains. But if this is done, care must be taken to assure that the legitimate land use rationale and community benefits are clearly laid out and that the regulation is uniformly applied to all contributors to those problems.
Statutory Authority
Cities have substantial, but not unlimited, statutory authority to regulate aesthetic considerations in development regulations. The principal statutory authority to do so is found in authority for zoning ordinances, historic district regulations, and nonresidential maintenance codes. 
The various tools used by North Carolina cities and counties to address design considerations are noted below.
Zoning
Since 1923 the zoning enabling statute provided authority for regulations that address a broader range of concerns within protecting the public welfare:

Zoning regulations shall be made in accordance with a comprehensive plan and designed to lessen congestion in the streets; to secure safety from fire, panic and other dangers; to promote health and the general welfare; to provide adequate light and air; to prevent overcrowding of land; to avoid undue concentration of population; and to facilitate the adequate provision of transportation, water, sewerage, schools, parks, and other public requirements. The regulations shall be made with reasonable consideration, among other things, as to the character of the district and its peculiar suitability for particular uses, and with a view to conserving the value of buildings and encouraging the most appropriate use of land throughout the city.

The court in its 1931 Aydlett decision noted this authority could be used to regulate the “structural or architectural design” of buildings.
Typical Use and Development Standards

A number of typical zoning provisions have aesthetic dimensions. Building height limits and setbacks for buildings, for example, are included in virtually all zoning regulations. In addition to safety, traffic, environmental, and other factors, often a primary basis for these limits is preservation of the character of a particular area or zoning district.

Contemporary zoning ordinances will also include a wide variety of other standards that have an aesthetic basis. Among the more common are landscaping requirements, rules on the location and design of parking areas, and limits on outdoor storage of equipment. For example, a commercial zoning district may require all parking to be located in the rear of the building, that a specified landscaped buffer be provided along the property lines, that a uniform design scheme be applied to a shopping center, and that signage be limited in very specific ways. A residential zoning district may prohibit parking of commercial vehicles on-site overnight or require all accessory buildings to be located in the rear yard. While it is more common for very detailed provisions of this nature to be addressed in private restrictive covenants, particularly in residential areas, some basic regulation of this nature is increasingly incorporated within municipal development regulations. Such regulations are generally within the statutory grant of authority to maintain the character of particular zoning districts and prevent harm to neighboring property values.
Special and Conditional Use Permits

Perhaps the most common use of aesthetic considerations in North Carolina development regulations is the requirement included in many ordinances that development subject to a special or conditional use permit be carried out in harmony with its surroundings. 

The general standard that a special use be in harmony or compatible with surrounding uses often produces generalized objections from neighbors. North Carolina cities and counties report that the evidence most frequently presented to address harmony and compatibility is testimony from neighbors.
 It is not uncommon for boards to hear testimony that the proposal is simply a bad project that does not fit where it is proposed. It is not surprising that the legal question of what evidence is necessary to support denials based on such objections is frequently litigated.

Several older cases state that inclusion of a particular use as a special or conditional use establishes a presumption that the use is compatible with the surrounding area. In Woodhouse v. Board of Commissioners the court noted that “inclusion of the particular use in the ordinance as one which is permitted under certain conditions, is equivalent to a legislative finding that the prescribed use is one which is in harmony with the other uses permitted in the district.”
 Similarly in Harts Book Stores v. City of Raleigh
 the court held that it was improper to deny a special use permit for an adult bookstore on the grounds that it would be incompatible with surrounding buildings since its inclusion as a special use by the ordinance is conclusive on the policy question of use compatibility.

These statements, if literally applied, would make a permit standard of harmony or compatibility superfluous. It is more accurate to say that inclusion of a use as a permissible special use within a district establishes a prima facie showing or a rebuttable presumption of harmony with the surrounding area rather than a conclusive finding of harmony. Therefore, the burden is on the challengers to rebut the presumption of harmony rather than simply objecting to the location of the use in their vicinity. 

Five North Carolina cases illustrate the evidence required to be produced to establish that a proposed special use is not in harmony with the surrounding area.

In McDonald v. City of Concord
 neighbors challenged a conditional use permit issued by the city to Cabarrus County for a Law Enforcement Center located along the edge of downtown Concord. The permit authorized construction of three buildings on a ten acre site: a sheriff’s office, an annex, and a jail. The Center would be located adjacent to the existing jail and would be located on the portion of the site zoned “central city.” The remainder of the site (which was not proposed for development) was zoned “residential compact” and adjoined the plaintiffs’ residential neighborhood. The permit standard at issue was that the project must conform “to the character of the neighborhood, considering the location, type, and height of buildings or structures and the type and extent of landscaping and screening on the site.” The court concluded the decision to issue the permit was supported by competent, substantial, and material evidence. The ordinance directed that Webster’s Dictionary be used to define its terms. Applying those definitions, as well as the specific items listed in the standard to address neighborhood compatibility, the court concluded the proposed buildings were sufficiently similar to historical uses in this portion of downtown, that the bulk, height, style, and appearance of the proposed buildings was similar to the neighboring governmental and business buildings in the central city district, and that these governmental uses had always been adjacent to residential areas. The court noted the permit contained conditions for a fifty-foot vegetated buffer for the portion of the site contiguous to residential areas. While there was contrary evidence presented, neither the trial court nor the appellate court can substitute its judgment between two reasonably conflicting views so long as the board’s conclusion on harmony was supported by the evidence.

In Hopkins v. Nash County
 the court upheld the denial of a special use permit for a land clearing and inert debris landfill (or as the court began its opinion, “This is the case of a stump dump denied.”). The evidence presented by neighbors who objected to the landfill was that the area, which was zoned A-1 Agricultural, was previously agricultural in nature, was the site of a long-standing crossroads community, and was now primarily single-family residential in nature, and that the thirty to forty trucks per day that would use the landfill would bring disruptive traffic, noise, and dust into the residential area. The court held this to be sufficient evidence to rebut the presumption of harmony with the surrounding area.

In SBA, Inc. v. City of Asheville
 the court upheld the denial of a conditional use permit for a 175-foot telecommunications tower. There was uncontroverted evidence that the tower would be four times taller than existing buildings in the neighborhood. Twelve witnesses testified that the tower would be an eyesore. The court held that the applicant’s own evidence, a computer-generated photograph superimposing the tower, corroborated the proposed tower’s visibility and predominance over existing buildings, and showed that it would be “in sharp contrast” to its surroundings. The court held this to be sufficient to establish that this particular tower would not be compatible with the neighborhood.

In Vulcan Materials Co. v. Guilford County Board of Commissioners,
 the board of county commissioners denied a special use permit for a proposed rock quarry on the grounds that there was insufficient credible evidence to find that the use would be compatible with the surrounding land uses. The trial court ruled there was not substantial, competent, and material evidence to support this conclusion. The court of appeals reversed, holding that it was sufficient that the record showed all uses within two miles of the quarry to be residential. 

In Petersilie v. Boone Board of Adjustment,
 the court upheld the denial of a special use permit for an apartment building in a neighborhood of single-family homes. The court ruled that although the applicant submitted sufficient evidence to support the issuance of the permit, there had also been competent evidence before the board of adjustment regarding problems of noise, traffic congestion, crime, vandalism, and effects on property values to justify the denial of the permit. 

By contrast, the courts have on a number of occasions found there to be insufficient evidence in the record to support a conclusion that a proposed special use is not in harmony with its surrounding area. In these cases the courts concluded the evidence presented was insufficient to rebut a prima facie showing of harmony. In Habitat for Humanity of Moore County, Inc. v. Board of Commissioners of the Town of Pinebluff,
 the court found the testimony in opposition to the permit was both very general and also would be applicable to virtually any development of the site. In Humane Society of Moore County, Inc. v. Town of Southern Pines,
 the court overturned the denial of a conditional use permit for an animal shelter. The court found testimony of landscape architects as to noise and odor impacts to be speculative. The court noted that witnesses had also either ignored the fact that an airport, ministorage warehouses, and another animal hospital were also already located in the area or had conceded that the proposed use was in harmony with them. In Ward v. Inscoe,
 involving a conditional use permit for a bank with four drive-through windows, the court found that presentation of evidence regarding the mix of existing uses in the area, along with conditions imposed relative to street parking, lighting, tree removal, and vegetative buffers, sufficiently supported a finding that the project would not substantially injure adjoining properties. In MCC Outdoor, LLC v. Town of Franklinton,
 the court held that the fact neighbors could see a billboard from their property was insufficient to support a finding the signs would be incompatible with the neighborhood given the presence of other businesses, signs, and an active rail line in the immediate area.

Historic Preservation and Landmark Protection

Nationally, perhaps the most common form of design review in local development regulations is the application of historic preservation standards.

Many zoning ordinances provide special coverage for historic neighborhoods and for particularly important individual historic landmark structures. While such districts are relatively uncommon in very small towns, a substantial number of medium and most large population municipalities reported in a 2005 School of Government survey
 adoption of regulations protecting these cultural resources. Fewer counties had done so. The number of jurisdictions reporting use of these tools is summarized in the table below:
	Jurisdictions Adopting Historic District or Landmark Regulations

	Population 
	Number Responding
	Percentage of 
Respondents

	Municipalities
	
	

	1-999
	79
	9%

	1,000 – 4,999
	112
	24%

	5,000 – 9,999
	38
	19%

	10,000 – 24,999
	43
	42%

	25,000 – 49,999
	9
	78%

	50,000 or more
	16
	88%

	Counties (Unincorporated Population)
	
	

	1-19,999
	26
	12%

	20,000 – 49,999
	37
	14%

	50,000 or more
	18
	36%


A historic district designation is generally incorporated within a zoning ordinance, often as an overlay zoning district, but may also be adopted as a separate ordinance.
 In addition to the basic zoning requirements, any new construction, exterior alteration, or demolition within these districts must also receive a certificate of appropriateness and is required to be congruent with the historic character of the district.
 Similar protections can be established for individual buildings designated as historic landmarks.
 If a certificate of appropriateness is denied, the construction, alteration, or demolition of the landmark or structure within a designated district may be delayed for a period of up to one year.

The standards for securing a certificate of appropriateness must be set out in the ordinance and must generally relate to maintenance of the particular character of that individual neighborhood. For example, a person would not be allowed to build a brick ranch in a neighborhood of Victorian homes or to build a Colonial-style home in a neighborhood of turn-of-the-century bungalows. 
In Meares v. Town of Beaufort,
 the court held the standards for a historic district certificate of appropriateness are limited to congruence with the district and cannot extend to mandating congruence with the individual historic structure previously located on a particular site within a district. The court thus held that a standard in the Beaufort Historic District Guidelines restricting building height and scale of a replacement building to that of the pre-existing historic structure on that parcel exceeded the town’s authority.
The ordinance commonly provides for a historic preservation commission
 to develop and administer these rules. Such a commission must have at least three members, and members must have set terms of up to four years and must reside within the jurisdiction. A majority of the members must have some special expertise in historic preservation. Another citizen board, such as the planning board or community appearance board, can serve as this commission if at least three of its members have the required special expertise. In addition to handling administrative responsibilities, these commissions can also acquire landmarks, restore and operate historic properties, and conduct educational programs.

In a departure from the usual rule that quasi-judicial decisions are appealed directly to superior court, appeals of decisions of a historic commission regarding certificates of appropriateness go to the board of adjustment.
 The board of adjustment, however, acts as an appeals court in this particular situation. It does not conduct a new hearing; rather, it reviews the record established by the historic commission and determines if there was sufficient evidence to support the decision and whether the decision was arbitrary and capricious.

Design Standards for Individual Structures
The initial statutory authorization for consideration of exterior design in land use programs was directed toward creation of non-regulatory advisory boards. In 1971 the General Assembly authorized the creation of community appearance commissions.
 These boards often provide advisory reviews of building designs. In many communities that also develop plans for landscaping, community beautification, and streetscape projects. 
Some local governments in North Carolina have moved beyond public and private investments and voluntary compliance to address aesthetic issues.
 Local governments increasingly apply regulatory design standards on commercial developments and in particular areas, such as important entry corridors, particular residential neighborhoods,
 and downtown areas.
 A 2006 survey by the School of Government indicated there is local government interest in regulatory design standards.
  This is most often done for commercial developments and in particular areas (often through the use of overlay districts). It is less common for North Carolina ordinances to address the design of residential structures outside of historic districts. This survey indicated the use of mandatory regulatory design standards is largely confined to more populous municipalities in North Carolina, generally with populations over 10,000. They are far less common in other jurisdictions.

In other areas of the country cities and counties have incorporated design standards for new residential subdivisions or planned developments.
 

In North Carolina the principal focus of residential design standards has been on new development in existing neighborhoods to assure compatibility of old and new land uses. Some communities allow carefully designed manufactured-housing units or small multifamily buildings on vacant urban lots in existing residential neighborhoods. Some communities allow basement or garage apartments as accessory uses within single-family zoning districts. Others have neighborhood-conservation zoning districts that allow infill while protecting an older neighborhood’s character.
 These steps sometimes require amending the list of permitted uses in zoning ordinances, adjusting setbacks or density limits to make new construction feasible on small lots, and consideration of aesthetic standards that maintain the character of the neighborhood.

Traditional Neighborhood Design Standards
Local governments increasingly adopt regulations that facilitate (or even require) a greater mix of land uses, a more pedestrian orientation to residential and commercial areas, and a greater attention to the design of new developments.

The segregation of uses in conventional zoning ordinances is a policy choice by elected officials, not a statutory mandate. A city or county can amend its development regulations to allow mixed uses, be they residential uses above commercial storefronts in existing downtowns or new developments with single-family and multifamily development interspersed with commercial and office uses arrayed in a walkable fashion.
 Some suggest paying far less regulatory attention to where specific land uses are located and greater attention to the bulk and design of the built environment.

Development regulations can be amended to permit traditional neighborhood development and to revise infrastructure requirements, such as allowing narrower streets, interconnected street layout, and providing sidewalks or alleyways.
 In rural and suburban contexts, ordinances increasingly allow clustered development where the overall density of development may not be increased, but the development is concentrated into a portion of the overall project and other areas are retained as open space and natural areas.

North Carolina development regulations increasingly permit traditional neighborhood development and revise infrastructure requirements—such as allowing narrower streets, interconnected street layout, and providing sidewalks or alleyways—associated with this development form. Several local governments (including Belmont Abby, Chapel Hill, Cornelius, and Davidson) have amended their regulations to facilitate or allow traditional neighborhood design features.

A national criticism of zoning is that it prohibits or inhibits the use of innovative design schemes such as traditional neighborhood development. That does not appear to be the case in North Carolina. With the exception of municipalities with populations under 10,000, a majority of responding jurisdictions in a 2006 School of Government survey allow traditional neighborhood design projects.
 This was particularly the case for more populous cities, with 88 percent of the cities with populations over 25,000 allowing these developments. Most jurisdictions that allow this tool, however, retain a degree of case-by-case approval of individual projects. Most jurisdictions that allow traditional neighborhood design require a rezoning to do so.

Form Based Codes

Several jurisdictions have considered reform of their development regulations to focus on physical design features – particularly the dimensions and locations of buildings and streets -- rather than on the land uses as is done with traditional zoning.
 These ‘form-based” codes typically address the form and mass of buildings and the scale and types of streets and blocks. Building heights, building placement, the design of building fronts, and the relation of buildings to streets, sidewalks, and public open space become the focus of the regulation as opposed to the focus on the use of land and buildings that is typical of traditional zoning regulation. It is increasingly common for some elements of a form-based code to be incorporated within a more traditional use-based zoning code.

Most aspects of a form-based code are within the expressly authorized portions of delegated local government regulatory authority. The zoning enabling statute specifically authorizes regulation of the height and size of buildings, the location of buildings and structures, and the size of open spaces. Several states have provided specific statutory authorization for form-based codes or “traditional neighborhood design’ regulation.

The foundation of these codes is generally a regulating plan that is based on community preferences for the physical form in which development will take place. They are often developed for a discrete geographic area, such as a downtown or a particular neighborhood. They often include standards for the form of buildings on a particular parcel or block as well as street design standards. Some include more detailed architectural standards to regulate building styles, features, details, and building materials. The use of graphics and architectural design guidelines are another common feature of form-based codes.

Commercial Building Maintenance Codes

A more recent development in North Carolina has been local adoption of maintenance codes for nonresidential buildings. Somewhat analogous to housing codes for residential structures, these codes set minimum standards for maintenance, sanitation, and safety designed to prevent buildings from deteriorating to the point of becoming dangerous and unsafe. While some cities and counties had adopted "commercial maintenance codes" earlier, the statutory authority to do so was unclear prior to 2007. 
In 2007 the General Assembly enacted G.S. 153A-372.1 and 160A-439 to explicitly authorize such ordinances. These statutes set up a process by which cities and counties can order the repair, closing, or demolition of dilapidated nonresidential buildings. The laws specify that an officer may investigate a building that appears to have been improperly maintained and, if a violation is discovered, may serve a complaint upon the owner. Following a hearing, the officer may order remedial action. If appropriate repairs are not made, the governing board may order the structure to be repaired or vacated and closed. If remedial action is not taken, the governing board can order the demolition of the offending structure provided the owner is given a reasonable opportunity to bring the structure into compliance. If the owner has not made repairs within two years
 of an order to repair or close the building, the governing board can determine the owner has abandoned the intent to repair. The board may order the repair or demolition of building upon finding "the continuation of the building or structure in its vacated and closed status would be inimical to the health, safety, and welfare of the municipality in that it would continue to deteriorate, would create a fire or safety hazard, would be a threat to children and vagrants, would attract persons intent on criminal activities, or would cause or contribute to blight and the deterioration of property values in the area."
 The law specifically allows ejectment actions and liens on the property as enforcement mechanisms. 
Others

Aesthetic concerns are also an important factor in various other local regulatory programs. Sign regulations are often predicated on protection of community appearance, as well as traffic safety concerns. Nuisance lot and property maintenance ordinances have a strong aesthetic basis, as well as addressing public health and property value impacts. Specialized ordinances, such as junk car, junkyard, overgrown lot, and manufactured home park rules, likewise often have aesthetic dimensions. 
Junked motor vehicles. While G.S. 160A-303
 addresses removal of junked or abandoned vehicles that pose a health or safety hazard, G.S. 160A-303.2
 allows cities to regulate or prohibit abandonment of junked motor vehicles on public or private property that pose an aesthetic problem. In order to remove a junked vehicle from private property under this statute without the owner or occupant’s written consent, the city must make a finding that the aesthetic benefits of removal outweigh the burdens on the owner. Factors to be considered in this balancing include protection of property values, promotion of tourism and economic development, indirect protection of public health and safety, preservation of “the character and integrity of the community,” and promotion of the “comfort, happiness, and emotional stability of area residents.” 
�. For general background on the issue, see Christopher J. Duerksen, Aesthetics and Land-Use Controls (Am. Plan. Ass’n, Planning Advisory Service Rept. No. 399, 1986); Richard Hedman, Fundamentals of Urban Design (1984); James P. Karp, The Evolving Meaning of Aesthetics in Land Use Regulation, 15 Colum. J. Envtl. L. 307 (1990). A variety of nonregulatory tools are also often used to address urban design issues. Examples include the state and federal tax credits for renovation and restoration of historic structures; the state’s Main Street Program (which provides technical assistance for revitalization of small-town commercial centers); creation of municipal service districts to finance downtown revitalization; and the location and design of public facilities (such as courthouses, public safety centers, and post offices).


�. Tri-County Paving, Inc. v. Ashe County, 281 F.3d 430, 440 (4th Cir. 2002). In a land use context, federal courts have held that the regulation must “shock the conscience” of the court for there to be a substantive due process violation, not just an improper motive on the part of the local governing board. See, e.g., Clark v. Boscher, 514 F.3d 107 (1st Cir. 2008); Mongeau v. City of Marlborough, 492 F.3d 14 (1st Cir. 2007); United Artists Theatre Circuit, Inc. v. Township of Warrington, 316 F.3d 392 (3d Cir. 2003); Chesterfield Development Corp. v. City of Chesterfield, 963 F.2d 1102, 1105 (8th Cir. 1992) (a bad faith enforcement of an invalid zoning provision would not be a substantive due process violation). Even where the court concludes that the landowner was treated “shabbily and unfairly,” the court is unlikely to hold such to be a due process violation. DLC Management Corp. v. Town of Hyde Park, 163 F.3d 124, 131 (2d Cir. 1998). The governmental action must be “so outrageously arbitrary as to constitute a gross abuse of governmental authority.” Natale v. Town of Ridgefield, 170 F.3d 258, 259 (2d Cir. 1999). 


�. Quality Built Homes, Inc. v. Village of Pinehurst, No. 1:06CV1028, 2008 WL 3503149 (M.D. N.C. Aug. 11, 2008).


�. See, e.g., Fifth Ave. Coach Co. v. City of New York, 221 U.S. 467 (1911) (upholding ban of vehicles advertising wares on certain city streets); Chicago Park Dist. v. Canfield, 19 N.E.2d 376 (Ill. 1939) (upholding regulation on use of boulevards within park).


�. 201 N.C. 602, 161 S.E. 78 (1931). The case did not, however, involve design standards. The issue was the owner’s right to build a gas station on property across the street from the central business district, but zoned for residential use.


�. Id. at 605, 161 S.E. at 79 (citations omitted) (emphasis added).


�. 214 N.C. 51, 197 S.E. 706, appeal dismissed sub nom. Parker v. City of Greensboro, 305 U.S. 568 (1938) (upholding limits on height and character of fences built along property lines). 


�. 214 N.C. at 57, 197 S.E. at 710. 


�. 298 N.C. 207, 258 S.E.2d 444 (1979). 


�. Id. at 214, 258 S.E.2d at 448–49 (citations omitted).
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