Public Purchasing and Contracting:
Basic Legal Requirements
Human Services Directors and Administrators

Norma Houston
o | UNC . February 23, 2016

Today We'll Discuss

1. Basic Public Contract Requirements

2. Procurement Methods

3. Procurement Requirements

4. Exceptions

5. Resources =
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Test Your Knowledge

Only 2 bids received for purchase of IT system costing
$295,000. Can you open the bids?
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Test Your Knowledge

Local vendor’s bid is only $250 higher than out-of-state
vendor. Can you award to local vendor?
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Test Your Knowledge

Fed Ex delivers bid late through no fault of bidder. Can
you accept the bid?
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Test Your Knowledge

Bidder notices calculation error after you open his bid.
Can you allow him to correct his mistake?

Test Your Knowledge

Vendor asks you to keep bid documents confidential after
bid opening because they are “proprietary? Can you?
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Sources of Legal Requirements

Follow the
Federal Law “Most Restrictive
(GMCR) Rule

State Law

Local
Policies

What is a Contract?

“An agreement between two or more
parties creating obligations that are
enforceable or otherwise recognized by

iy law.”
- Black’s Law Dictionary (7" ed.)
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Are These Contracts?

= Construction
= Repair
_ " Services
® Property Transaction (real and
personal)
= Property disposal (sales, auctions,
etc.)
" Invoice
Purchase Order
Credit Card Purchase




What is a Valid Public Contract?

Offer
Acceptance
Consideration
4
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Budget /
Pre-audit

Valid
Contract

Proper
Procurement
Methods

Other Legal
. Requirements

Failure to Comply
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What is Procurement?

Set of procedures or methods that must be
followed to enter into a specific kind of contract

Which Procurement Method?

Type of Procurement

Contract | \Method
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Type of Contract




Type of Contract

R,

Type of
Contract

Purchase
Apparatus, supplies,
materials, & equipment

Type of Contract

e

Type of
Contract

Construction or Repair
New buildings,
renovations, “non-
vertical” construction
(utility lines, roads, etc.)

Type of Contract

e

Type of
Contract

“Mini-Brooks Act”
design services
architectural,
engineering, survey,
CMR, DB, BDD, P3




Type of Contract

S

Type of
Contract

Everything Else
Includes service
contracts and land
purchases

What Kind of Contract Is It?

Buying and installing new carpet
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What Kind of Contract Is It?

Smart phones with master service agreement

= Purchase |
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What Kind of Contract Is It?
Repaving Streets

1. Construction
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What Kind of Contract Is It?

Lease of copiers with option to purchase

T

Type of
Contract

Bidding Thresholds

9
$500,000

Formal Construction

s |

8 $90,000
F | Purch
530'000 ‘ormal Purchase
q Informal Purchase
$0 & Construction
No statutory
requirements




Procurement Method

Procurement

Type of
Contract

— \Method

1. Informal Bidding

* Applies to purchases and
construction/repair within a certain cost
range

* Has minimal requirements to ensure
competition with focus on getting the
lowest cost

Type of Procurement

Contract

\Method

2. Formal Bidding
* Applies to purchases and
construction/repair above a certain cost

* Has very specific requirements to ensure
competition with focus on getting the
lowest cost

Type of Procurement

Contract

3. Qualifications Based Selection (QBS)

* Required for selection of “Mini-Brooks
Act” services - architect, engineer, survey,
CMR, DB, DBB, P3

* Contract award based on qualifications of
responder rather than price

* Local government can exempt itself in
writing if contract is under $50,000.




Procurement Method

Type of Procurement
Contract [ | L — \Method

4. Requests for Proposals (RFP)

* Optional for IT purchases

* Can be used (but is not mandated) for
other service contracts

ajuse.
Procurement Methods — State Law
Formal
1 550,000 —NAANG | Backha
g $500, Bidding
=
§ Informal B
O $90,000 ~[EEEEEE Bidding i)
5 Informal Required
= Bidding
Q  $30,000 | e—
© N No
Method
$0
Purchase Construction Mini-Brooks Act Everything Else™
Type of Contract
* Optional: May use request for proposals for service contracts
or information technology purchases or services.
[juNe
5 Sealed
@ Bidding
=
€
o Sealed
° Sidting
o
g Small
o Purchase
Purchase™ Construction™ Mini-Brooks Act Everything else™
Type of contract
* May use competitive proposals when sealed bidding not appropriate; may use non-
i under special cir .
[juNe
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| Buy From Me!

|

|
| e

Procurement Requirements

Informal Formal QBs RFP
Newspaper/ .
Solicitation / . electronic at least 7 . Must " e rElied] N
N Not required N ‘announce’ (IT—must advertise
Advertisement days before bid . " -
- requirements like formal bid)
opening
Any form; keep Seal.eq LR No specific form .
. minimum for N No form required
Form / Minimum # record; no N required; no
- construction o (IT - sealed proposals)
minimum # minimum #
contracts
Public bid opening Not required Required Not required Not required

Best qualified,

Standard of Award  -OWestresponsive,  Lowest responsive, Best meets criteria set

responsible bidder responsible bidder rega;‘;lse:s of in the RFP
Required (may
Board Approval Not required delegate for Not required Not required
purchases only)
n Record c.»f bld% not Bids public when Proposals public putlcten o.pene'd
Public Record public until opened when opened (IT = not public until
contract award P P contract award)
[juNe

Informal Bidding Requirements

Keep record of bids

Award to lowest
responsive responsible

$500,000 bidder
— No specific method of
nrormail .
$90,000 Bidding advertising

Informal

Cost of Contract (Bid Thresholds)

Bidding No specific form of bids
$30,000 No minimum number of
bids
$0 - .
Purchase Construction & No public bid opening
Repair No governing board
Type of Contract approval
QiuNe




ormal
Bidding
Formal
$500,000 Bidding

Cost of Contract (Bid Thresholds)

$90,000
$30,000
$0
Purchase Construction &
Repair

Type of Contract

Formal Bidding Requirements

4

Advertise in newspaper for at
least 7 full days (electronic
only requires board approval)

Sealed bids
Public bid opening
Award to lowest responsive
responsible bidder
Construction:
3-bid minimum
5% bid bond
Governing board approval
(may delegate for
purchases)

i the sept

o
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Determining Successful Bidder

=== or bidders, taking into consideration quality, =
v performance and the time specified in the
- proposals for the performance of the contract. |

LRRB Standard of Award

Lowest Responsive
Cost + Bid

egal

Requirements

Bid specs

Only minor deviations can be waive

| UNG,

Responsible
Bidder

SIS
Abilities
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Responsive & Responsible Checklist

1. Isthe lowest cost bid responsive?
= Does it meet the legal requirements?
= Does it substantially conform to the
specs?
2. s the lowest cost bidder responsible?
= Can the bidder perform the contract?

046’
/ 7
3. Accept or reject: 3 / A
= If lowest bid is responsive and lowest i /
bidder is responsible, accept bid. - .

= If not, document—then repeat
checklist with next lowest bidder,
and/or reject and re-bid.

Can always reject all bids.

= S
<

-

AN

Construction Contract Requirements

Public
Procurement
Requirements

" Construction
& Repair
Projects

Building
Construction

\Projects

Construction Contract Requirements

ALL Formal Construction (all vertical and
horizontal $500,000*):

" Bids received sealed in paper form @E‘%
= 3 bid minimum to open ‘L)
= Bid bond/deposit with bid (at least 5%)

= Board approval required and cannot delegate

= Performance and payment bonds at execution
(for all contracts over 550,000 on projects costing
$300,000 or more)

0 UNC
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Building Construction Requirements
(5300,000%)

= Separate specifications ® HUB requirements
for trades = $30,000* informal
= $300,000* formal

® Authorized construction

methods = Dispute resolution (ALL

= Separate-Prime (Multi- building construction)
Prime)

= Single Prime

@
Dual Prime 5
Construction Manager 1

At-Risk M '
Design-Build/DBB/ P3**

0/unG

When Bids Become Open
To Public Inspection
When Received,

Or If Sealed, When Opened
When Opened

When Contract is
Awarded

Purchase &
Construction Below
Informal Range

Formal Purchase | Informal Purchase

and Construction | and Construction

Mini-Brooks Act Optional IT RFP

Everything Else

“Trade Secrets” remain confidential ONLY under statutory criteria

| UNG,

What About Local Preferences?

i

gottob.e:
@&C
AGRICULTURE

2
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Projector

Sound System
and DVD player

Software on screen

Smart Pad

IT Procurement Method

Formal
- —
S $500,000 bidding
I
] RFPfor IT & § No
S 500,000 — (. goods& 2 8 Method
S Informal services ] Required
2 bidding
O $30,000 e ———
o No
method
$0
Purchase Construction Mini-Brooks Act  Everything Else
Type of Contract
* Optional: May use a request for proposals for service
contracts or information technology purchases & services.
oo
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IT Procurement — RFP Option

Flexible, optional RFP
Procedure for IT

“goods and services”
(GS 143-129.8)

= Can be used in lieu of
traditional competitive
bidding procedures

GS 143-129.8
ojuNe

What is “IT”?

Goods and Services for: Services include:
Electronic data processing Consulting
Telecommunications Design
Security systems Installation
Microprocessors Training
Software Maintenance
Information processing Operation
Office systems

GS 147-33.81

ounc

IT RFP Procedures

Formal advertisement

Evaluate proposals based on RFP criteria
Standard of Award = “best overall proposal”
(not low bidder)

May negotiate with any proposer within scope
of RFP

Proposals not public until contract awarded
Governing board approval not statutorily
required

ounc
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There is an ‘

exception to every
rule, except this one. |

Competitive Bidding Exceptions

1. Special Circumstances

a.  Sole Source

b.  Emergencies
c. Fuel d\ @‘
d.  Force Account Work
2. Existing Contracts m f‘(
2. State and Federal Contracts >
b.  Piggybacking N%'
c.  Change Orders ]
3. Direct Purchases b
4. Purchases From Other Units of Government

b.  Group Purchasing Programs

€. Used Items

Competitive Bidding Exceptions

Special
Circumstances

Sole Source GS 143-129(e)(6)

Applies to formal and informal purchases
(not construction)

Only one source of supply (not only one
manufacturer)

Competition not available

Standardization/compatibility is overriding
consideration

Board approval is required

o | unc
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Competitive Bidding Exceptions

Special
Circumstances

Emergencies GS 143-129(e)(2)

Applies to purchases and construction/repair

Special emergency involving public health and 3
safety or property EVACUATION
Emergency must be imminent or existing ROUTE

Cannot be generally anticipated to occur in the
future or if competitive bidding requirements
can be used without exacerbating harm
Competitive bidding requirements still
required for FEMA reimbursement

Board approval not required

0| UNG

Competitive Bidding Exceptions

Special
Circumstances

Fuel Purchases GS 143-129(e)(5)

Applies to purchases of:

Gasoline Motor Fuel
Diesel Fuel Fuel Oil
Alcohol Fuel Natural Gas

Must use informal bidding process for
purchases $30,000 or more (formal bidding
not required for purchases above $90,000)
Board approval not required

| UNG

Competitive Bidding Exceptions

Special
Circumstances

Force Account Work GS 143-135

Applies to construction/repair (not purchases)

Construction work performed by unit’s own
officers or employees

Total cost of project under $500,000 or
Total cost of labor under $200,000
Must file owner-builder affidavit

Board approval is required

| UNG

19



Competitive Bidding Exceptions

| Existing Contracts

State and Federal Contracts *
GS 143-129(e)(7),(e)(9),(e)(9a) —
=GSA
Applies to formal and informal purchases (not —
. EEE e
construction) Federal Supply Schedule
Purchasing same item from same vendor
Vendor must agree to sell at the same or

Board approval not required

ojuNe.

more favorable prices, terms, and conditions ’[
Includes state P&C contracts, IT purchases J:N%E_Wu""‘
through ITS, and federal agency contracts )

Competitive Bidding Exceptions

| Existing Contracts

Piggybacking Gs 143-129(g)

]
Applies to formal purchases only h
Purchasing same item from same vendor ’ Q
Vendor must agree to sell at the same or more fa, o
favorable prices, terms, and conditions {A
Contract competitive bid within previous 12 "I'!"
months | o
Board approval is required with 10 days public
notice

[ojuNG

Competitive Bidding Exceptions

| Existing Contracts

Change Orders GS 143-129(e)(4)
Applies to construction and repair purchases ) }
only L™ J

For work undertaken after the contract is
awarded

Not allowed for project needs identified prior
to contract award

Cannot be used by bidder to correct mistakes
Board approval not required

o unc
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Competitive Bidding Exceptions

| | | ———

Purchases from other units of government

GS 143-129(e)(1)
Surplus Inventor:
Applies to formal and informal purchases A)Q:h, Sale Y
Purchase directly from federal, state, or local g
governments anywhere in the US (not GovDeals
purchasing from vendor) View ltems »

Includes bidding on surplus sales
Board approval not required

0| UNG

Competitive Bidding Exceptions

| | |

Group Purchasing Programs GS 143-129(e)(3)

Applies to formal and informal purchases Q{@‘, P Y

Formally organized program /\\\)

Purchases obtained through competitive 1\\ Sk
\\\h‘:\\l‘

process \)\\\\‘\ ‘\“‘{\

Items offered at discount prices ?““E‘_/’
e L

To at least two public agencies bl

Board approval not required

| UNG,

Competitive Bidding Exceptions

| |

Used Items GS 143-129(e)(10)

Applies to formal and informal purchases
Can purchase from public and private
entities
Does not include:

Remanufactured

Refabricated

Demo

Board approval not required
| UnG
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SOG Purchasing Website

www.ncpurchasing.unc.edu

Local G

Contracting =)

[iuNe

SOG Coates’ Canons Blog

WWWw.canons.sog.unc.edu

CoatestCanons” T R
NCLocalGovernment Lalv| | |

Mini-Brooks Act FAQ's
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We Appreciate You!

Hello, Procurement? There appears

to have been a mix up with my

request for a new computer.
Norma Houston

nhouston@sog.unc.edu

(919) 843-8930

ojuNe
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