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Note Well: Attached is a photocopy of N.C.P.I.—Crim. 207.10,
marked up so that it can be read, as marked, to the jury in an
actual case. In marking this copy, it was assumed that the only
aggravating circumstance suggested by the evidence was the
use by the defendant of a .38 calibre pistol and that the
defendant and the victim were not married. Note that the names
of the defendant and the victim, the date, and the relevant facts
have been written in where indicated by the italicized directions
as to facts, and that all headings "Note Wells” and endnotes, and
all bracketed and parenthetical phrases which do not apply to
these facts, have been marked out. A summary of the evidence
is not written in on this copy, but the "Model Jury Instruction” on
the preceding pages contains an illustrative summary of
evidence.
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The defendantdhas been accused of first degree rape.

Under the law and the evidence in this cake. it is your duty to
return one of the following verdicts: |

(1) guilty of first degree rape;

(2) gquilty of second degree rape;

(3) quilty of attempted first degree rape;

(4) quilty of attempted second degfee rape;

(5) guilty of assault on a female;

(6) not guilty.

(Briefly summarize the evidence. See N.C.P.I.--Crim. 100.00.)

How I charge that for you to find the defendant gquilty of first
degree rape, the State must prove four things beyond a reasonable doubt:

fadric o

First, that the defendant engaged in vaginal intercourse with Lugme.

FPoe
azatimt- (Vaginal intercourse is penetration, however slight, of the
female sex organ by the male sex organ. The actual emission of semen is
not necessary.)

Second, that the defendant used or'threatened to use force suffi-

~rliieim Poz
cient to overcome any resistance (rmme—vtcttm) might make.
: e /e :
Third, that fwameuictim) did not consent and it was against her

will. (Consent induced by fear is not consent at law.)
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So I charge that if you find from the evidence beyond a reasonable

doubt that b L e ) d i 1 ‘
ou at on or about engage n vagina
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intercoyrse with Lsows=pssdems and th.t he did so by
la.u AN

bri—aoi—of—fonee nd that this was sufficient to overcome any resistance
which 4neme=wsedem’ might make, and that podim did not consent
and it was against her will, and that " s
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be your duty to return a verdict of guilty of first degree rape. However
if you do not so find or if you have a reasonable doubt as to one or more
of these things you would not return a verdict of guilty of first degree
rape.

If you do not find the defendant guilty of first degree rape, you
must determine whether he 1s guilty of second degree rape. Second degree
rape differs from first degree rape only in that it is not necessary for

the state to prove beyond a reasonable doubt that the defendant

,ﬂflemployed] tor)teisptayedd [a dangerous or deadly weapon]

So I charge that if you find froﬁ ﬁhe:evidence beyond a reasonabié
doubt th b e d inal
oubt that on or about & == engaged in vagina

1ntercourse with ‘u.na.ueaaau¢ and that he did so by

ﬁ ow hanvhroat, '
and that this was sufficient to overcome any resistance
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which 4na-.-,uee:n+-might make, and that =twwysw—mp=seesd did not consent

and it was against her will,
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daane}}-, it would be your duty to return a verdict of guilty of second
degree rape. However, if you do not .;»o find or have a reasonable doubt
as to one or'more of these things, you would not return a verdict of
guilty of second degree rape.

If you do not find the defendant guilty of second degree rape,
you must determine whether he is guilty of attempted first degree rape.

For you to find the defendant guilty of atterﬁpted first degree
rape, the State must prove three things beyond a reasonable doubt:

First, that the defendant intended to engage in vaginal intercourse
mthm by force and against her will,

Second, that at the time the defendant had this intent, he per-
formed an act which was calculated and designed to.br.ing about vaginal
intercourse by force and against the will of méeb#and which
came so close to bringing it about that in the ordinary and likely
course of things he would have completed such intercourse had he not
been stopped or prevented from completing his apparent course of action.

.(Mere preparation or mere planning is not enough to constitute such
an act. But the act need not necessarily be the last act required to
complete the offense.) |

(And) third, that the defendant
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If you do not find the defendantlguilty of attempted second degree
rape, you must determine whether the defendant is guilty of assault on
a female. (An assault is an overt act or an attempt, or the unequivocal
appearance of an attempt, with force and violence, to do some immediate
physical injury to the person of another, which show of force or menace
of violence must be sufficient to put a person of rgasonabIe fiﬁmness
in fear of immediate bodily harm.) | ‘

Now I charge that for you to find the defendant guilty of assault

on a female, the State must prove three things beyond a reasonable doubt:

F1rst that the defendant 1ntent1onaﬂy [and withput justificatio

or e use)L. aul edﬂ!ﬂw by
.-ZE:Za4PI51?
Secénd, that ﬁmiﬁvas a female person.

And third, that e was a male person, who had reached
his eighteenth birthday.

So I charge that if you find from the evidence beyond a reasonable
1ntent102a11y ML““‘
-Hd-that-m was a female person and MM‘- |
m—v‘#was a male person, who had reached his eighteenth birthday,

it would be your duty to return a verdict of guilty of assault on a

doubt that on or about

female. However, if you do not so find or have a reasonable doubt
as to one or more of these things, it would be your duty to return

a verdict of not guilty.
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So I charge that if you find from the evidence beyond a reasonable

e Jobor e
doubt that on or about &é—mm—m intended to have
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vaginal intercourse with M by force and against her will
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these were acts designed to bring about vaginal intercourse by force and
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against Smemwo=wpsedsm3 will and would have resulted in such intercourse

had &d-ﬁn—b-ﬂ not been Gsbeppeds [prevented:! from completing his
apparent course of action, and that - o
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be your duty to return a verdict of guilty of attempted first degree
rape. However if you do not so find or if you have a reasonable doubt
as to one or more of these things you would not return a ver.cL'iCTt_'p.f

guilty of attempted first degree rape.
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If you do not find the defendant guilty of attempted first degree
rape, you must determine whether he is guilty of attempted second degree
rape.  Attempted second degree rape differs from attempted first degree
rape only in that it is not neceséary fo.r the state to prove beyond a

reasonable doubt that the defendant .
{[[emp]oyed] W [a dangerous or deadly weapon]

daigenpye=grederty~werTTn ] |
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So I charge that if you find from tie E\ndence beyond a reasonable

[
doubt that on or about ‘&—&M intended to have
Paliicathe.
e ,and aga:inst Eer will

vagma'l ‘i{ntercourse with M b 'forc
M
and that

these were acts designed to bring about vaginal intercourse by force

aﬁd againsth 4‘9 will and would have resulted in such inter-
course had Mnot been atappads [prevented] from completing
his apparent course of action, it would be your duty to return a verdict
of guilty of attempted second degree rape. However if you do not so

find or have a reasonable doubt as to one or more of these things,

you would not find the defendant guilty of attempted second degree rape.
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