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Topics

▪ Legally Sufficient Petition

▪ Communication and Collaboration

▪ The Seven-Day Rule

A Legally Sufficient 
Petition

•Magistrate role

•Petitioner role
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Appellate Court said:

“Statute requires the affidavit to contain the 
facts on which the affiant’s opinion is 
based. Mere conclusions do not suffice to 
establish reasonable grounds for issuance 
of custody order.” In re Ingram, 74 N.C. App. 
579 (1985).

AOC-SP-300

The Magistrate 

▪ Determines whether there are reasonable 
grounds to believe that 
▪ the facts alleged in the affidavit are true, and 

▪ based on those facts, the respondent probably 
meets the criteria for commitment

▪ If so, then order custody and evaluation of the 
respondent 

▪ If not, no custody order issued
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The Magistrate’s Role

         [facts]

Reasonable Grounds to Believe

The knowledge of facts that would lead a 
reasonable person of ordinary intelligence and 
prudence to believe the respondent probably 
meets the commitment criteria. 

Reasonable Grounds to Believe

▪ For the magistrate or clerk to have reasonable grounds 
to believe, you must first have knowledge of facts that 
lead to that belief. 

▪ To have knowledge of facts that would give reasonable 
grounds to believe, the affiant must assert facts (signs 
and symptoms) in the affidavit.

▪ Mere conclusions or opinions do not suffice to give the 
magistrate or clerk reasonable grounds to believe, for 
the magistrate cannot simply adopt the belief of others. 
Rather, the magistrate must come to his or her own 
belief based on facts asserted in the affidavit. 
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Commitment 
Criteria

Criteria for Involuntary Commitment 
in North Carolina

Mental Illness (Adults)
an illness that so lessens the capacity of the individual to use self-control, judgment, and 
discretion in the conduct of his affairs and social relations as to make it necessary or advisable 
for him to be under treatment, care, supervision, guidance, or control.

Mental Illness (Minors)
a mental condition, other than mental retardation alone, that so impairs the youth's capacity
to exercise age-adequate self-control or judgment in the conduct of his activities and social
relationships that he is in need of treatment.

Substance abuse
the pathological use or abuse of alcohol or other drugs in a way or to a degree that produces 
an impairment in personal, social, or occupational functioning. Substance abuse may include 
a pattern of tolerance and withdrawal.

Dangerous to self
Within the relevant past, the individual has:

1. acted in such a way as to show that

a. he would be unable, without care, supervision, and the continued assistance of 
others not otherwise available, to exercise self-control, judgment, and discretion 
in the conduct of his daily responsibilities and social relations, or to satisfy his 
need for nourishment, personal or medical care, shelter, or self-protection and 
safety; and

b. there is a reasonable probability of his suffering serious physical debilitation 
within the near future unless adequate treatment is given. Behavior that is grossly 
irrational, actions that the individual is unable to control, behavior that is grossly 
inappropriate to the situation, or other evidence of severely impaired insight and 
judgment creates an inference that the individual is unable to care for himself; or

2. attempted suicide or threatened suicide and there is a reasonable probability of suicide 
unless adequate treatment is given; or

3. mutilated himself or attempted to mutilate himself and there is a reasonable probability 
of serious self-mutilation unless adequate treatment is given.

Previous episodes of dangerousness to self, when applicable, may be considered when 
determining the reasonable probability of serious physical debilitation, suicide, or serious self-
mutilation.

Dangerous to others
Within the relevant past the individual has:

1. inflicted, attempted to inflict, or threatened to inflict serious bodily harm on another and 
there is a reasonable probability that this conduct will be repeated, or

2. acted in a way that created a substantial risk of serious bodily harm to another and 
there is a reasonable probability that this conduct will be repeated, or

3. engaged in extreme destruction of property and there is a reasonable probability 
that this conduct will be repeated.

Previous episodes of dangerousness to others, when applicable, may be considered when 
determining the reasonable probability of future dangerous conduct. Clear, cogent, and 
convincing evidence that an individual has committed a homicide in the relevant past is 
evidence of dangerousness to others.

Source: NC General Statutes 122C-3

Mark Botts, Associate Professor (2009)

Discussion

▪ “Patient exhibits bizarre behavior,” 
▪ “Respondent is suicidal” 
▪ “Patient is mentally ill”
▪ “Respondent is dangerous” 
▪ “Suicidal” 

▪ These are opinions or conclusions that, alone, do not reveal 
the factual basis upon which they are based and, therefore, 
are unhelpful to magistrate who must determine whether 
they believe the patient is mentally ill and dangerous to self 
or others (must come to their own conclusion based on the 
presentation of factual information.)

▪ As such, they are not appropriate for the fact section of the 
Affidavit and Petition for Involuntary Commitment.

Question

Magistrates and clinicians are very busy people, so it is 
okay—and even a good idea—to summarize, condense, 
collapse, shorten, or pare down the information that a 
petitioner for commitment would want to write in the 
fact section of the Affidavit and Petition for Involuntary 
Commitment.  

▪ Yes

▪No
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Information Must Be Factual 

Conclusions (Opinions)

▪Violent 

▪Threatening 

▪Aggressive 

▪Assaulted someone

Descriptive Facts

• Hit boss with a wrench

• Said he would cut brother 

while he slept

• Pushed Mom off the porch

• Held hammer in air saying 

he was going to bust 

mother’s head

Dangerous to Self –Lack of Self-Care 
Ability 

A two-prong test that requires a finding of: 
▪ a lack of self-care ability regarding one’s daily 

affairs, and

▪ a probability of serious physical debilitation 
resulting from the more general finding of lack 
of self-caring ability. In re Monroe, 49 N.C.App. 
23 (1980). 

In Re C.G.—Commitment Examiner 
Affidavit and Petition

▪ Respondent “presents [as] psychotic and 
disorganized . . . [Respondent’s] ACTT team being 
unable to stabilize his psychosis in the outpatient 
treatment.”

▪ “He is so psychotic he is unable to effectively 
communicate his symptoms and appears to have 
been neglecting his own care.” 

▪ “Per [Respondent’s] ACTT team he threw away his 
medications and has not been taking them. He 
needs hospitalization for safety and stabilization.” 

   In Re C.G., 278 N.C. App. 416 (2021)
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Communication and 
Collaboration

Topics

▪ Communication with clinician petitioner

▪ Communication with lay petitioner

▪ Knowing your county transportation plan

▪ Knowing your community crisis services plan

▪ Identifying your LME-MCO

Clinician Petitions

▪Don’t let the petition sit

▪Communicate with the petitioner
▪ If you issue the custody order, let them know

➢Make sure the proper entity gets the order

▪ If you don’t issue the custody order, let them 
know
➢If the facts in the petition are insufficient, let them 

know
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Lay Petitions

The “magistrate shall provide the petitioner 
and the respondent, if present, with specific 
information regarding the next steps that will 
occur for the respondent.”

     G.S. 122C-261(b)

What Happens Next?

Other Information

▪Other useful information:
• Law enforcement protocol on restraint
• Likely wait time at community hospital

▪Useful contact information 
• Other resources/options for petitioner if the 

commitment process terminates at the first 
examination

• Do you know what resources are available in 
your community?
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Who do you issue the order to?

The magistrate shall issue the order to a
➢law enforcement officer or 

➢“other designated person” (G.S. 122C-251)

to take the respondent into custody for 
examination by a commitment examiner

Custody and transportation

▪ A law-enforcement officer—a sheriff, deputy sheriff, 
police officer, State highway patrolman, or an officer 
employed by a city or county under G.S. 122C-302 
(officers employed and trained to assist individuals 
who are intoxicated in public), or 

▪ A designated person—a person designated in the 
county transportation plan of a city or county, 
adopted under G.S. 122C-251(g), to provide a part or 
all the transportation and custody required by the 
involuntary commitment process.

County Transportation Plan

▪ Every county must adopt a plan for transportation 
of respondents in involuntary commitment 
proceedings. 

▪ The plan may designate persons other than law 
enforcement officers to carry out all or part of the 
transportation and custody. 

▪ Volunteers and public or private agency personnel 
other than law enforcement officers may be 
designated.

      
      G.S. 122C-251(g).
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Community Crisis Plans

▪ Incorporates the County Transportation Plan that 
identifies law enforcement agencies (and possibly 
other designated persons) responsible for IVC 
custody and transportation
➢Who transports respondents?

▪ Identifies where respondents shall be taken for 
the first IVC exam. Intended to divert some 
respondents from hospital ED to mental health 
facilities with commitment examiners. 
➢Where are respondents transported?

Community Crisis Plans

▪NC’s public mental health authorities, a.k.a., 
“Local Management Entities-Managed Care 
Organizations (LME-MCOs)” are required by 
statute to create a “community crisis plan” 

▪Must be developed with the participation of 
acute care hospitals, other first examination 
facilities, law enforcement agencies, and 
magistrates

What does an LME-MCO do?

▪ LME-MCOs are responsible for 

▪ Managing a network of publicly-funded contracted 
service providers within a specified geographic area

▪ Authorizing specific services to individuals that are paid 
for with available public resources (Medicaid, State, 
County dollars)

▪ LME-MCOs do not provide services. They authorize 
others to provide services paid for with public funds
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Medicaid 
83%

State
13%

County 
3%

Federal
1%

General Ratio of LME-MCO Revenues 
by Source

Who pays for LME-MCO Services?

 Eligible individual?

 Covered service?

 Based on clinical assessment?

 Medically necessary?

Provider LME-
MCO

LME 

Service Authorization

28

29

30



10/11/2024

11

Comprehensive Clinical Assessment

A clinical and functional face-to-face evaluation of a 
person’s MH, IDD, and SUD that provides the basis 
for a treatment or service plan.

▪ Identifies strengths and needs

▪ May include information from collateral sources, including 
prior treatment providers

▪ May include information from prior assessments

▪ Family/social history

▪ Diagnoses

▪ Evidence based treatment recommendations

Resources for Petitioners

Community Crisis Plans

Must identify—

▪Who transports
▪Where to transport—location of first examination 

sites
▪ “The plans . . . may, by mutual agreement of all 

entities identified in the plan, address any other 
matters necessary to facilitate the custody, 
transportation, examination, and treatment of 
respondents to commitment proceedings.”

  
     G.S. 122C-202.2
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The Seven-Day 
Period

Steps Following First Exam—

If the commitment examiner recommends 
inpatient commitment, the law enforcement officer 
or other designated person must transport the 
respondent to a 24-hour facility for custody, 
examination and treatment pending hearing.

   G.S. 122C-261(d)(4) and -263(d)(2).

35

Steps Following the First Exam

If a 24-hour facility is not 
▪ Immediately available or

▪Medically appropriate

The respondent may be temporarily detained 
under appropriate supervision at the site of first 
examination.
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Seven Day Limit

1. Seven days after issuance of custody order, 
commitment must be terminated if 24-hour 
facility still not available or medically 
appropriate

▪ Examiner must report this fact to clerk of court
▪ Proceedings must be terminated

2. New commitment proceedings may be initiated
▪ Requires new petition 
▪ Requires new examination if petitioner is clinician 
▪ Requires new custody order

Reporting to the Clerk

“If the respondent is temporarily detained and 
a 24-hour facility is not available or medically 
appropriate seven days after the issuance of the 
custody order, a commitment examiner shall 
report this fact to the clerk of the superior court 
and the proceedings shall be terminated.” G.S. 
122C-263(d)(2).

In your county, how does the commitment 
examiner report this fact to you?
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Change in Respondent’s Condition During 
Seven-Day Period

1. If at any time during respondent’s temporary 
detention, the commitment examiner determines  
respondent no longer meets the inpatient 
criteria:
• Respondent must be released (proceedings terminated), 

or
• Physician may recommend outpatient commitment

2. Decision to release or recommend outpatient 
commitment must be made in writing and 
reported to the clerk of superior court by most 
reliable and expeditious means

Reporting to the Clerk

“The findings of the commitment examiner and 
the facts upon which they are based shall be in 
writing . . . a copy shall be sent to the clerk.” 
G.S. 122C-263(d)(2) and (e).

In your county, 

how does the commitment examiner 

report these findings to you?
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Questions?
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Legal Resources

▪Mark Botts
▪ 919.923.3229 mobile

▪ botts@sog.unc.edu

▪Online Commitment Law Training

https://www.sog.unc.edu/resources/microsites/mental-health

▪ Involuntary Commitment Law--Online Training Program
• Part 1-Commitment Criteria

• Part 2-Commitment Procedure

46
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