
1/27/25

Introduction to 
Structured Sentencing

Jamie Markham
UNC School of Government
January 2025

1

• Grid fluency
• How to say a sentence
• Avoid common errors

Objectives
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• Prison 
• Probation 
• Money

Your Options
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• Prison (“Active”)
• Probation (“Intermediate” or “Community”)
• Split sentence (“Special Probation”)
• Sex Offenders
• Multiple convictions
• Fines and Restitution

Types of Sentences
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Meth Possession

Breaking or entering

Possession of firearm by felon

Indecent liberties with children

AWDWISI

Armed robbery

Habitual felon

Second-degree murder

Second-degree murder

First-degree murder
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Permissible 
MINIMUM term of 

imprisonment
(months)

Presumptive Range

Mitigated Range

Aggravated Range

Dispositional 
Options

Community
Probation or 

just a fine

Intermediate
Supervised probation that 

may include a split sentence 
or local judicially managed 
accountability and recovery 

court

Active
Prison
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Mandatory 
Active

Judge’s 
discretion

Mandatory
Non-Active
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• Felony Larceny (Class H)
• Prior Record Level I

Exercise 1
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• Give the longest possible Active sentence
• Minimum and Maximum?

Exercise 1
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Permissible 
MINIMUM 
Sentences

Corresponding 
MAXIMUM 
Sentences

Class B1-E
Maximums

Class F-I
Maximums
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“6-17 months, 
Active, in the 

custody of DAC.”
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What does it mean?
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0 6 178

Last 9 months

Imprisonment Post-Release
Supervision
(PRS)

Earned Time

• Around 6 months in prison
• 9 months of PRS

19

30,902

What crimes 
are most 

inmates in for?

20

Prison Population (2019)

• Murder    17 %
• Sexual assaults  12 %
• Robbery    9 %
• Non-trafficking drug 7 %
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Probationary 
Sentences
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• Suspend the term of imprisonment from Exercise 
1 and give the defendant an Intermediate 
sentence

Exercise 2
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• Term of imprisonment
• Type of sentence
• Length of probation period
• Conditions of probation
• Delegated authority

Probationary Sentences (p. 26)
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• Term of imprisonment
• Type of sentence
• Length of probation period
• Conditions of probation
• Delegated authority

Probationary Sentences (p. 26)
6-17 months
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• Term of imprisonment
• Type of sentence
• Length of probation period
• Conditions of probation
• Delegated authority

Probationary Sentences (p. 26)

26

Community
Probation or 

just a fine

Intermediate
Supervised probation that may 

include a split sentence or “local 
judicially managed accountability 

and recovery court”
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• Term of imprisonment
• Type of sentence
• Length of probation period
• Conditions of probation
• Delegated authority

Probationary Sentences (p. 26)
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• Average probation for a felony: 24 months
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• Term of imprisonment
• Type of sentence
• Length of probation period
• Conditions of probation
• Delegated authority

Probationary Sentences (p. 26)
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• Regular conditions
– Apply by default, but may be stricken

• Special conditions
– Statutory special conditions
– Ad hoc conditions; must be “reasonably related”

• “Community and Intermediate” conditions
• Intermediate conditions
– Apply in Intermediate cases, unless stricken

• Sex offender conditions

Conditions of Probation

31

Regular

Special

Community and Intermediate

Intermediate-only 
Conditions

Default 
Intermediate
Conditions
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• Term of imprisonment
• Type of sentence
• Length of probation period
• Conditions of probation
• Delegated authority

Probationary Sentences (p. 26)
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Delegated Authority
• Conditions a probation officer may impose 

without court action
– Community service
– Additional reporting
– Substance abuse assessment/treatment
– House arrest
– Curfew with electronic monitoring
– Educational/vocational programming
– 2- or 3-day “quick dip” in the jail
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Delegated Authority
• Applies unless the court “un-delegates” it

   
    

The Court finds that it is NOT 
appropriate to delegate…
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• Suspend the term of imprisonment from (1) and 
give the defendant an Intermediate sentence

Exercise 2
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• Term of imprisonment
• Type of sentence
• Length of probation period
• Conditions of probation
• Delegated authority

Probationary Sentences (p. 26)
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• Suspend the term of imprisonment from (1) and 
give the defendant an Intermediate sentence

Exercise 2

“6-17 months, 
suspended. 

36 months of 
supervised 
probation.”
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0 6 178

Last 9 months

Imprisonment Post-Release
Supervision
(PRS)

Earned Time

On supervised probation for 3 years
If revoked . . .
• About 7 months in prison
• 9 months of PRS
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• Give the defendant from Exercise 1 a Community 
sentence

Exercise 3

40

Community
• Supervised or 

unsupervised 
probation that MAY 
NOT include
– Special probation
– Local judicially 

managed 
accountability and 
recovery court

• Or a fine only

   
    

Intermediate
• Supervised 

probation that 
MAY include
– Special probation
– Local judicially 

managed 
accountability and 
recovery court

   
    

41

• Give the defendant a Community sentence

Exercise 3

“6-17 months, 
suspended. 
30 months 
supervised 
probation.”“6-17 months, 

suspended. 
12 months 

unsupervised 
probation.”

“$1,000 fine.”
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• Common Law Robbery (Class G)
• Prior Record Level IV
• Sentence the defendant to “Special Probation”: 

Give him a 30-day split sentence

Exercise 4
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• Common Law Robbery (Class G)
• Prior Record Level IV
• Sentence the defendant to “Special Probation”: 

Give him a 30-day split sentence

Exercise 4
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• Term of imprisonment
• Type of sentence
• Length of probation period
• Conditions of probation
• Delegated authority

Probationary Sentences (p. 26)

46
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• Term of imprisonment
• Type of sentence
• Length of probation period
• Conditions of probation
• Delegated authority

Probationary Sentences (p. 26)

48



1/27/25

Community
• Supervised or 

unsupervised 
probation that MAY 
NOT include
– Special probation
– Local judicially 

managed 
accountability and 
recovery court

• Or a fine only

   
    

Intermediate
• Supervised 

probation that 
MAY include
– Special probation
– Local judicially 

managed 
accountability and 
recovery court
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• Term of imprisonment
• Type of sentence
• Length of probation period
• Conditions of probation
• Delegated authority

Probationary Sentences (p. 26)

50
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• Term of imprisonment
• Type of sentence
• Length of probation period
• Conditions of probation
• Delegated authority

Probationary Sentences (p. 26)
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• Jail/prison confinement for up to ¼ the 
maximum imposed sentence of imprisonment

• May be noncontinuous (e.g., weekends)
– Noncontinuous periods must be served in jail
–Must be complete within 2 years of conviction

• Judge may order $40/day jail fee (optional)

Special Probation (Split)

Maximum permissible split?
8 months
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• Common Law Robbery (Class G)
• Prior Record Level IV
• Sentence the defendant to “Special Probation”: 

Give him a 30-day split sentence

Exercise 4

• 19-32 months, suspended 
• 36 months supervised 

probation
• 30 days special probation

Suppose the defendant 
had 30 days of jail credit?
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Serious Felonies
(Class A-E)
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• Discharge Weapon into Occupied Property
(Class E)

• PRL V
• Aggravating and Mitigating factors: None
• Give the defendant the shortest possible Active 

sentence

Exercise 5
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• Discharge Weapon into Occupied Property
(Class E)

• PRL V
• Aggravating and Mitigating factors: None
• Give the defendant the shortest possible Active 

sentence

Exercise 5
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• 12 months of Post-Release Supervision
• Longer maximum sentences

Serious Felonies (Class B1-E)
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“35-54 months, 
Active, in the 

custody of DAC.”

61

What does it mean?

62

0 35 5442

Last 12 months

Imprisonment PRS

Earned Time

Class B1-E Sentence Administration

PRS period is 12 months
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• Discharge Weapon into Occupied Property
(Class E)

• PRL V
• Aggravating factors: 
– Involved a person under the age of 16
– The victim was very old

• Mitigating factors: 
– Honorable discharge from the Armed Forces

• Give the defendant the shortest possible Active 
sentence

Exercise 6

64

65
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• State must give 30-day notice of intent to prove
– Statutory aggravators need not be pled
– Non-statutory aggravators must be pled

• Aggravating factors must be proved to jury 
beyond a reasonable doubt (unless pled to)

Aggravating Factors: Procedure
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• Defendant must be given an opportunity to 
prove mitigating factors

• Defendant must prove to the judge by a 
preponderance of the evidence

Mitigating Factors: Procedure
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• A matter of judicial discretion
• Not a mathematical balance
• Presumptive range always 

permissible after consideration 
of offered factors

Weighing factors

Agg. Mitig.
Agg.
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• Discharge Weapon into Occupied Property
(Class E)

• PRL V
• Aggravating factors: 
– Involved a person under the age of 16
– The victim was very old

• Mitigating factors: 
– Honorable discharge from the Armed Forces

• Give the defendant the shortest possible Active 
sentence

Exercise 6
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“26-44 months, 
Active, in the 

custody of DAC.”

73

Sex Offenders
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• Attempted second-degree forcible rape
• Prior Record Level I
• Aggravating and Mitigating factors: None
• Give the longest possible Active sentence

Exercise 7
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Sex offender 
maximum

“64-137 months, 
Active, in the 

custody of DAC.”

76

0 64 13777

Last 60 months

Imprisonment PRS

Earned Time

PRS period is 5 years
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• Indecent Liberties with a Child
• PRL II
• Aggravating and Mitigating factors: None
• Give the defendant probation with the longest 

possible split sentence

Exercise 8
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• Indecent Liberties with a Child
• PRL II
• Aggravating and Mitigating factors: None
• Give the defendant probation with the longest 

possible split sentence

Exercise 8

• 19-32 months, suspended 
• 36 months supervised probation
• 8 months special probation

80

Prior Record Level

81
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Prior Record Level
COUNT

• All felonies
• Class 1 and Class A1 

non-traffic misdemeanors
• DWI, commercial DWI, and 

death by vehicle
• Prayer for Judgment (PJC)
• Crimes from other 

jurisdictions

DON’T COUNT
• Class 2 & 3 misdemeanors
• Traffic misdemeanors (other 

than DWI, commercial DWI, and 
death by vehicle)

• Infractions
• Contempt adjudications
• Convictions used to habitualize
• Juvenile adjudications

§ Count only the most serious conviction from a single calendar 
week of superior court, or session of district court 
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• Under supervision (+1)
– Committed while on probation, parole, post-release 

supervision, incarcerated, or on escape
– State must give 30-day notice and prove to a jury 

beyond a reasonable doubt (unless admitted to)

• Same elements (+1)
– All elements of the present offense included in a 

prior offense
– No stipulations: Judge must make a finding

Bonus Points

84



1/27/25

85

86

Prior record “bonus points”

• Same elements (+1)
– All elements of the present offense included in a 

prior offense
– Defendant may not stipulate to this question of 

law
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The Court finds that all of the elements of the 
present offense are included in a prior offense.
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• By default: 
– Prior out-of-state felonies: Class I (2 points)
– Prior out-of-state misdemeanors: Class 3 (0 points)

• With “substantial similarity” determination:
– Count like the similar North Carolina offense
– Proponent must prove by preponderance of evidence
– Court must make findings; stipulations ineffective

Out-of-State Prior Convictions 
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Felony second-degree 
assault (Washington)

Class I 
(2 points)

by default 

Class E 
(4 points)

Class A1 
(1 point)

State might try to prove substantial
similarity to AWDWISI

Defendant might try to prove substantial
similarity to misdemeanor assault 
with a deadly weapon

Crimes from other jurisdictions

90



1/27/25

• No stipulations to substantial similarity
– Similarity is a question of law
–Must be determined by trial judge

Crimes from other jurisdictions
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For each out-of-state conviction…the court finds by a 
preponderance of the evidence that the offense is substantially 
similar to a North Carolina offense and that …classification assigned 
to this offense in Section V is correct. 

Crimes from other jurisdictions
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Multiple Convictions
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Multiple convictions
• Concurrent sentences

– If judgments are silent, sentences run concurrently
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Multiple convictions
• Consecutive sentences

– One sentence begins at the expiration of another
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Multiple convictions
• Consolidated sentences

– All convictions sentenced together may be consolidated into 
one sentence for the most serious offense
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Multiple convictions
• Probationary sentences

– Probation periods must run concurrently with one another
– A probationary sentence may run consecutively to an Active 

sentence (“contingent”)
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• Felony breaking or entering (Class H)
• Felony larceny (Class H)
• Prior Record Level I

Exercise 10

98

99



1/27/25

More exercises
• First-degree murder, PRL III (Class A)

100

101

More exercises
• Felony breaking or entering (Class H), PRL II, mitigated, 

5 months jail credit
• Active

102
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More exercises
• Possession of meth (Class I), PRL II, D asks for Active
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More exercises
• Possession of firearm by felon (Class G), PRL IV
• Split sentence
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More exercises
• Obtaining property by false pretenses (Class H), 

habitual felon, aggravated (victim very old), PRL III
• Lots of restitution
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More exercises
• First-degree forcible rape, PRL II (Class B1)
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More exercises
• Statutory sexual offense with a person who is 15 or 

younger by a defendant more than 4 but less than 6 
years older than the victim (Class C), PRL I
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Extraordinary mitigation
• Allows an Intermediate sentence in certain

“A”-only cells of the sentencing grid based on 
the presence of extraordinary factor(s)
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Page 10
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Extraordinary mitigation
• Permissible when court finds:
– Extraordinary mitigating factors of a kind 

significantly greater than in the normal case;
– Those factors substantially outweigh any factors in 

aggravation; and
– It would be a manifest injustice to impose an active 

punishment in the case
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Money

111
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Additional Issues: Money
• Fines

– Amount in court discretion for felonies

• Costs
– Apply by default unless waived for “just cause”
– 15-day written notice to affected parties

• Other fees
– Attorney fees
– Probation supervision fees ($40/month)
– Jail fees ($10/day pretrial; $40/day for splits)
– EHA fee ($90 + $4.48/day)
– Community Service fee ($250)
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Restitution (p. 19) 
• Compensation to victims

– Limited to victims of the crime(s) of conviction

• Amount must be supported by evidence or stipulation
• Court must consider defendant’s ability to pay
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Questions?
114


