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CASE LAW



In re D.R.F., Jr.:

Communicating 
Threat to Commit 
Mass Violence on 
Educational Property

Daniel said “he 

was going to shoot 

up the school”



Protected 

Speech or  

True Threat?
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• Objectively threatening statement
• Made by person with subjective 

intent to threaten a listener or 
identifiable group

State v. 
Taylor, 379 

N.C. 589 
(2021)

• Must have proof of some subjective 
understanding of threatening nature of 
statement

• Mental state of recklessness is sufficient 
(conscious disregard of a substantial risk that 
communications would be viewed as 
threatening violence) 

Counterman 
v. Colorado, 
600 U.S. 66 

(2023)



True Threat Considerations

(1) the context in which the statement was made 

(2) the nature of the language used

(3) the reaction of the listeners upon hearing the 
statement 



True Threat Analysis
Objectively threatening

- Three student witnesses took statement 

seriously and were scared

- Daniel’s tone was serious

- No one laughed in response; response 

was an offer to bring the guns



True Threat Analysis
Subjective understanding

- Made statement to group of 15-17 students 
during school hours

- Statement was in a serious tone that could 
be overheard by two students

- Daniel made previous text threat against 
one of these students and made a video 
about blowing the student’s brains out



IN RE D.R.F., JR.:  

CONTINUING DISPOSITION FOR 
TIME IN SECURE CUSTODY



G.S. 7B-2406 Continuances

For good cause to

receive additional evidence, reports, or 
assessments that the court has requested, or 
other information needed in the best interests 
of the juvenile, or

allow for a reasonable time for the parties to 
conduct expeditious discovery

Extraordinary circumstances
when necessary for the proper 
administration of justice, or

in the best interests of the juvenile



“He has been adjudicated delinquent on three prior 
communicating threats. One being another count of disorderly 
conduct at school. He was on probation for communicating 
threats when this happened. Obviously, if it was alluded to, I 
didn’t want to allude to it since we are now in a disposition or 
prior to disposition. Obviously, if there is any time to take this 
serious it is now. Unlike other ones, there is no history, but this 
there is history. I will show you the proof. He is a level II with 
four points. I will show you the approved complaints. Again, this 
is a pattern of conduct that needs to be stipend [sic], so I will ask 
Your Honor to waive disposition for seven days in order for the 
juvenile to be held in secure custody.”



IN RE D.J.Y.
BLANK COURT COUNSELOR DECISION 
BOX ON PETITION





Absence of 
Signature Not Cured 
by:
- JCC signature in verification section of 

petition

- Completion of YASI and gang 

assessment and provision of 

predisposition report



STATUTORY 
CHANGES



Capacity to 
Proceed

S.L. 2023-114 

(effective 
1/1/25)

Unable 
to:

Understand nature and 
object of proceedings

Comprehend own 
situation in reference to 
proceedings, or

Assist in defense in 
rational or reasonable 
manner



BECAUSE OF:

mental disorder, 

intellectual disability, 

neurological disorder, 

traumatic or acquired brain injury, or 

developmental immaturity. 



Developmental immaturity = “[i]ncomplete

development or delay associated with 

chronological age, which manifests as a 

functional limitation in one or more domains, 

including cognitive, emotional, and social 

development.”



If No Capacity to Proceed, NO

discretionary 
transfer adjudication 

disposition 
(including a 
violation of 
probation)



Capacity cannot be raised in 

mandatory transfer cases until 

AFTER transfer



Mandate for Judicial 
Inquiry Regarding 
Capacity to Proceed

 In every case in which the 
juvenile is younger than 12

 First time the juvenile appears 
in court 



Capacity raised at 
any time

Appoint forensic 
evaluator(s)

Forensic evaluation 
in least restrictive 
setting (can order 

state facility in felony 
cases)

Hearing on capacity

If no capacity but 
substantially likely to 

attain capacity in 
foreseeable future

Remediation services 
based on recs from 
forensic evaluation

Remediation 
progress report to 

court every 90 days

Hearing to review 
remediation within 
30 days of report 

receipt

If reassessment of 
capacity is 

warranted, MUST 
order new  forensic 

evaluation



Juvenile 
Forensic 
Evaluators

DHHS charged with setting new 
standards

Current evaluators 
grandfathered in; will have 12 
months to satisfy new standards



Forensic Evaluation Must Include

Capacity 
to 

Appreciate allegations

Appreciate range and nature of allowable dispositions

Understand participant roles and adversarial nature of process

Disclose pertinent facts to counsel

Display appropriate courtroom behavior

Testify regarding relevant issues

Make reasonable and rational decisions

Assist in defense in rational manner

Any other factors evaluator deems relevant



Forensic Evaluation Must Include

Whether capable, 
incapable, or incapable 

with ability to attain 
capacity in foreseeable 
future with remediation

Basis of incapacity



Remediation

“[s]ervices directed only at facilitating the attainment of 
capacity to proceed for a juvenile who the court finds is 

incapable to proceed. Such term may include mental 
health treatment to reduce interfering symptoms, 
specialized psychoeducational programming, or a 

combination of these interventions.” 



REMEDIATION TIME LIMITS

Most serious offense alleged Remediation time limit

First-degree murder, forcible rape, 
statutory rape, forcible sexual offense, 
or statutory sexual offense

The sooner of 36 months from the finding of incapacity 
or the maximum jurisdiction of the juvenile court

Any other Class B1 – E felony The sooner of 12 months from the finding of incapacity or 
the maximum jurisdiction of the juvenile court. An 
extension of 12 months can be granted for good cause. 
Remediation can never extend beyond the sooner of 24 
months from the finding of incapacity or the maximum 
jurisdiction of the juvenile court.

Class F – I felony or misdemeanor The sooner of 6 months from the finding of incapacity or 
the maximum jurisdiction of the juvenile court. An 
extension of 6 months can be granted. Remediation can 
never extend beyond the sooner of 12 months from the 
finding of incapacity or the maximum jurisdiction of the 
juvenile court.



No capacity and not 
likely to attain 

capacity in 
foreseeable future

Can conduct IVC 
hearing

MUST dismiss petition

Prosecutor can 
dismiss with leave if 

juvenile within juvenile 
jurisdiction age

Capacity related 
records MUST be 

sealed



November 21, 2024

Class on Juvenile 

Capacity
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