SEARCH WARRANTS & PHONE ORDERS

PRACTICE POINTERS

“The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, an no
Warrants, shall issue, but upon probable cause,
supported by Oath or affirmation , and particularly
describing the place to be searched, and the persons
or things to be seized.”

U.S. Const. amend IV

“General warrants, whereby any officer or other
person may be commanded to search suspected places
without evidence of the act committed, or to seize any
person or persons not named, whose offense is not
particularly described and supported by evidence, are
dangerous to liberty and shall not be granted.”

N.C. Const. Art. 1, Sec. 20

“It is true, of course, that the language of Article 1, Section 20 of the
Constitution of North Carolina differs markedly from the language of the Fourth
Amendment to the Constitution of the United States. Nevertheless, Article 1,
Section 20 of the Constitution of North Carolina prohibits unreasonable
searches and seizures. State v. Ellington, 284 N.C. 198, 200 S.E. 2d 177 (1973).”

State v, Arrington, 311 N.C, 633, 64 19 S.8.2d 254,260 (1984)
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WHAT IS A GENERAL WARRANT?

“A ‘general warrant’ has traditionally been described as one ‘that gives a law-
enforcement officer broad authority to search and seize unspecified places or
persons; a . . . warrant that lacks a sufficiently particularized description of the .
. . place to be searched.” General Warrant, BLACK'S LAW DICTIONARY (8th ed.
2014). General warrants also include those that are not ‘supported by showings
of probable cause that any particular crime ha[s] been committed.” State v.
Richards, 294 N.C. 474, 491-92, 242 S.E.2d 844, 855 (1978) (citations omitted). In
other words, general warrants are ‘not limited in scope and
application.” Maryland v. King, 569 U.S. 435, 466, 133 S. Ct. 1958, 186 L. Ed. 2d
1, 32 (2013) (Scalia, J., dissenting)”

State v, Gordon, 261 N.C, App, 247, 255,820 S.E.2d 339, 345 (2018)

ROAD MAP

Constitutional and Statutory Requirements for a Search Warrant
Orders that are Not Physically Labelled as Search Warrants

Common Shortcomings in Search Warrants

« Anticipatory Search Warrants

Informants

Use of Technology in Reviewing Applicants and Granting Search Warrant

“The Fourth Amendment requires that search warrants
be issued only "upon probable cause, supported by Oath
or affirmation, and particularly describing the place to
be searched, and the persons or things to be seized."

WHAT IS A SERACH Finding these words to be "precise and clear," this Court
WARRANT — has interpreted them to require only three things. First,
warrants must be issued by neutral, disinterested

CONSTITUTIONAL magistrates. Second, those seeking the warrant must
demonstrate to the magistrate their probable cause to

PRESPECTIVE believe that "the evidence sought will aid in a particular

apprehension  or  conviction" for a  particular
offense. Finally, "warrants must particularly describe
the 'things to be seized," as well as the place to be
searched.”

Dalia v, United States, 441 U.S, 238 (1979
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* Must be issued by neutral,
disinterested magistrates.

* The applicant must demonstrate to
the magistrate their probable cause
to believe that "the evidence sought
will aid in a particular apprehension
or conviction" for a particular
offense.

« Finally, "warrants must particularly
describe the 'things to be seized," as
well as the place to be searched.

This is all that is required to satisfy the
Fourth Amendment.

~

“.. . General writs of assistance in the Colonies is widely presumed to be one of the leading causes of
the American Revolution. General warrants--which the Founding Fathers considered evil--were
usually ‘unparticularized warrant[s] (for example, ordering a search of 'suspected places) or
warrants which were issued without "a complaint under oath or an adequate showing of cause.” In
particular, the Founders' primary animadversion was the use of general writs of assistance, which
‘attested to the authority of the bearer to search places in which the bearer suspected uncustomed

0ods were hidden,’ and commanded ‘that all peace officers and any other persons who were present
'be assisting' in the performance of the search.

One of the primary reasons for founding-era hatred of general warrants and general writs of
assistance was that both writs conferred upon petty officers broad and unfettered discretion to
determine when it was legally proper to conduct a search. Sir Matthew Hale described such
warrants as allowing the officer executing the general warrant to be the judge in his own case. In the
Colonies, the disdain for general writs of assistance sparked James Otis's speech in the case
of Petition of Lechmere: 'l will to my dying day oppose, with all the powers and faculties God has
given me, all such instruments of slavery on the one hand, and villainy on the other, as this writ of
assistance is.”

(citations omitted) State v, Stvles, 362 N.C. 412 418-419 665 S.I5.2d 438, 441-442 (2008)

N.C. Gen. Stat. § 15A — 241, et seq

SEARCH WARRANTS
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A search warrant is a court order and process directing a law-enforcement
officer to search designated premises, vehicles, or persons for the purpose of
seizing designated items and accounting for any items so obtained to the court
which issued the warrant.

§ 15A-241. Definition of search warrant.

W
For A Search )
Warrant? yarant,  The! Criminal

that only

including, a:
apply for a

Each application for a search warrant must be made in writing upon oath or affirmation. All
applications must contain:
(1) The name and title of the applicant; and
(2) A statement that there is probable cause to believe that items subject to seizure
under G.S. 15A-242 may be found in or upon a designated or described place, vehicle,
or person; and

(3) Allegations of fact supporting the statement. The statements must be supported
by one or more affidavits particularly setting forth the facts and circumstances
establishing probable cause to believe that the items are in the places or in the

ion of the individuals to be hed; and

(4) Arequest that the court issue a search warrant directing a search for and the
seizure of the items in question.

44. Contents of the application for a search warrant.
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(a) A search warrant valid throughout
the State may be issued by:
(1) A Justice of the Supreme
Court.
(2) A judge of the Court of
Appeals.
(3) A judge of the superior
court.
(b) Other search warrants may be
issued by:
1) A judge of the district court
as provided in G.S. TA-291.
(2) A clerk as provided in G.S.
TA-180 and TA-181.
(3) A magistrate as provided
in G.S. 7TA-273.

A-243. Who may issue a
rch warrant.

§ 15A-245. Basis for issuance of a search warrant; duty of
the issuing official.

(a) Before acting on the application, the issuing official may examine on oath the
applicant or any other person who may possess pertinent information, but information
other than that contained in the affidavit may not be considered by the issuing official in
determining whether probable cause exists for the issuance of the warrant unless the
information is either recorded or contemporaneously summarized in the record or on the
face of the warrant by the issuing official. The information must be shown by one or both
of the following:

(1) Affidavit.

(2) Oral testimony under oath or affirmation before the issuing official.

(3) Repealed by Session Laws 2021:47 s._10(c), effective June 18, 2021, and

applicable to proceedings occurring on or after that date.
(b) If the issuing official finds that the application meets the requirements of this Article
and finds there is probable cause to believe that the search will discover items specified in
the application which are subject to seizure under (.S, 154-242, he must issue a search
warrant in accordance with the requirements of this Article. The issuing official must
retain a copy of the warrant and warrant application and must promptly file them with
the clerk. If he does not so find, the official must deny the application.®

14

+ In addition, the facts contained in the
written application a judge may
consider information that was given
orally that was summarized or
recorded. G.S.15A-245(a) Si:
60 N.C._App, 116

» Best practice is to file the summary
or recording with the application and

CONSID ERED warrant, but it is not fatal State v,

Hicks 60 N.C, App, 116,298 S £.2d 180

(1982)

* Oral testimony that has not been

recorded or summarized cannot be

considered in a motion to suppress.
S ev 82 N.C App, 150, 346
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“A magistrate issuing a warrant can
base a finding of probable cause only on
statements of fact confirmed by oath or
affirmation of the party making the
statement, or on information which the
magistrate records or
contemporaneously summarizes in the
record. The necessity of a sworn
statement is consistent with existing
case law.”

State v, Heath, 73 N.C. App, 391, 326

9

§ 15A-246. Form and content of the search warrant.

A search warrant must contain:
(1) The name and signature of the issuing official with the time and date of
issuance above his signature; and
(2) The name of a specific officer or the classification of officers to whom the
warrant is addressed; and
(3) The names of the applicant and of all persons whose affidavits or
testimony were given in support of the application; and
(4) A designation sufficient to establish with reasonable certainty the
premises, vehicles, or persons to be searched; and
(5) A description or a designation of the items constituting the object of the
search and authorized to be seized.

17
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STORED COMMUNICATIONS ACT

18 U.S.C. § 2701, et seq.
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(©  Records  concerning electronic
communication service or remote computing
service.

(1) A governmental entity may require a provider of
electronic communication service or remote
computing service to disclose a record or other
i i ining to a to or
customer of such service (not including the contents
of communications) only when the governmental
entity—

(A) obtains a warrant issued using the procedures
described in  the Federal Rules of Criminal
Procedure (or, in the case of a State court, issued
using State warrant procedures and, in the case of a
court-martial or other proceeding under ch: 47
of title 10 (the Uniform Code of Military Justice) [10
TUSCS §§ 801 et seq.], issued under section 846 of
that title, in with i i

y the President) by a court of competent
jurisdiction;

tel

(B) obtains a court order for such disclosure under
subsection (d) of this section;

18 USC § 2703

d) Requirements for court order. A court order for disclosure under
subsection (b) or (c) may be issued by any court that is a court of competent
jurisdiction and shall issue only if the governmental entity offers specific and
articulable facts showing that there are reasonable grounds to believe that the
contents of a wire or electronic communication, or the records or other
information sought, are relevant and material to an ongoing criminal
investigation. In the case of a State governmental authority, such a court order
shall not issue if prohibited by the law of such State. A court issuing an order
pursuant to this section, on a motion made promptly by the service provider, may
quash or modify such order, if the information or records requested are
unusually voluminous in nature or compliance with such order otherwise would
cause an undue burden on such provider.

18 USC § 2703

N.C. Gen. Stat. § 15A-261 Prohibitions and Exceptions

(a) In General. — Except as provided in subsection (b) of this section, no
person may install or use a pen register or a trap and trace device
without first obtaining a court order as provided in this Article

™
Pen register is a Trap and trace device
device that records records incoming
numbers dialed by a numbers received by
particular phone. a phone.

24




(a) Application. — A law enforcement officer may
make an application for an order or an extension of an
order under G.S. 15A-263 authorizing or approving
the installation and use of a pen register or a trap and
trace device, in writing under oath or affirmation, to a
superior court judge.

§ 15A-262 Application for (b) Contents of Application. — An application

order for pen r ter or trap under subsection (a) of this section shall include:
and trace device.

(1) The identity of the law enforcement officer
making the application and the identity of the law
enforcement agency conducting the investigation; and

(2) A certification by the applicant that the
information likely to be obtained is relevant to an
ongoing criminal investigation being conducted by
that agency.

§ 15A-263. Issuance of order for pen register or trap and
trace device.

a) In General. — Following application made under G.S. 15A-262, a superior court judge may enter an
ex parte order authorizing the installation and use of a pen register or a trap and trace device within the
State if the judge finds:
(1) That there is reasonable suspicion to believe that a felony offense, or a Class Al or Class 1
misdemeanor offense has been committed;
(2) That there are reasonable grounds to suspect that the person named or described in the
affidavit committed the offense, if that person is known and can be named or described; and
(3) That the results of procedures involving pen registers or trap and trace devices will be of
material aid in determining whether the person named in the affidavit committed the offense.

26

(b) Contents of Order. — An order issued under this section:
(1) Shall specify:

a. The identity, if known, of the person to whom is leased or in whose name is listed the
telephone liné o which the pen register or trap and trace device is to be attached;

b. The identity, if known, of the person who is the subject of the criminal investigation;
c. The number and, if known, physical location of the telephone line to which the pen
register or trap and trace device is to be attached and, in the case of a trap and trace
device, the geographic limits of the trap and trace order; an

d. The offense to which the information likely to be obtained by the pen register or trap
and trace device relates; an,

(2) Shall direct, upon request of the applicant, the furnishing of information, facilities, or
technical assistance necessary to accomplish the installation of the pen register or trap and trace
device under G.S. 15A-264




(c) Time Period and Extension.

(1) An order issued under this section shall
authorize the installation and use of a pen register or
a trap and trace device for a period not to exceed 60
days.

(2) An extension of an order issued under this
section may be granted, but only upon an application
for an order under G.S. 15A-262 and upon the
judicial finding required by subsection (a) of this
section. The period of extension shall not exceed 60
days.

There is no general expectation of privacy in phone

Smith v. Maryland, numbers an individual dials, as such the installation

442 US. 735 (1979)

of a pen register is not a search and no warrant is
required.

United States v. Jones, 565 U.S. 400 (2012)

Jones involved the installation of a GPS tracking device on Jone’s vehicle that
was monitored for 28 days. The case was decided on the governments physical
trespass of the vehicle. Five justices agreed that privacy concerns would be
raised in conducting GPS tracking of Jone’s cell phone. “Since GPS monitoring
of a vehicle tracks ‘every movement’ a person makes in the vehicle . . longer
term GPS monitoring ... Impinges on expectations of privacy.” Id. at 430.

The Court did indicate how long GPS tracking would need to occur to impinge of
the expectations of privacy.

30




Carpenter v. United States 585 U.S. 296 (2018)

[Hlistorical cell site records present even greater privacy concerns than the GPS
monitoring of a vehicle we considered in Jones. Unlike the bugged container in Knotts o
the car in Jones, a cell phone—almost a feature of human anatomy,” tracks nearly exactly
the movements of its owner. While individuals regularly leave their vehicles, the
compulsively carry cell phones with them all the time.”

citation omitted. Id. at 311.

“Before compelling a wireless carrier to turn over a subscriber’s CSLI, the Government’s
obligation is a familiar one — get a warrant.” Id. at 317.

31

The Supreme Court in Carpenter did state

“this is certainly not to say that all orders compelling
the production of documents will require a showing of
probable cause. The government will be able to use
subpoenas to acquire records in a majority of
investigations. We hold only that a warrant is
required in the rare case where the suspect has a
legitimate interest in records held by a third party.”

Id. at 319

SIS ANDNC G 200

APPLICATION AND AFFIDAVIT FOR ORDER AUTHORIZING INSTALLATION
AND MONITORING OF A PEN REGISTER AND/OR TRAP AND TRACE DEVICE,
GPS AND GEO-LOCATION, AND FOR THE PRODUCTION OF RECORDS AND

OTHER INFORMATION PURSUANT TO 18 USC § 3123/2703(d) AND N.C.G.S. 260-264




That any and all provid e servi icati toTitle 18 historical IP address information, internet history, web browsing history, device or

USC 2510 (15).,and any other provider of leetroni eat network identifiers s well a associated records maintained fo telephones andlor devices
defined pursuant to N.C.G.S. § 15A-286(9) or 18 U.S.C. § 2519(15) shall supply to the “twinned” or otherwise linked to and/or paired with the target device, Home Location
Bl or other applying officer upon request all of the following information for the Register (HLR) and Visitor Location Register (VLR) records maintained pertaining to the
designated TARGET TELEPHONE((s): any and all published and non-published target device, any and all VoLTE historical records with cell ste locations, any and all
detiled subsciber ecords fo the TARGET NUMBER, the st 30 days of callfext available Data IP Session/Packet Data/MMS records (including Sprint Vision

detail records with cll it informtion for the designated TARGET NUMBER, deailed iformation) historical call detal records to include cell site location informaion, and
information on purchase (purchaser, redit card number or other payment, location of any other relevant information pertaining to elephone numbers associated with

purchase, ec.), the cellular  wircless device and network idenifirs o include but not telephones, digital display devices, intermet devices, and mobile telephones uilized by
limited to electronic serial number (ESN), Intemational Mobile Equipment Identity other telephone(s)/internet device(s) of whatever type, and any other relevant information

(IME), Interational Moble Subscriber Identiy IMSI), Mobile Subsribr dentfier v o th aget eephone numbers).
(MSID), Mobile Equipment Identifier (MEID), Mobile Identification Number (MIN),
Mobile Dialed Number (MDN), Media Access Control (MAC) addresses and Internet
Protocol (IP) Addresses and Ports, make/model of the device, telephone toll and direc
connect records, data detail records, cellular tower information regarding originating,
handover and terminating cell site and sector information to include towers, switches,
historical and prospective Global Positioning Location (GPS) information without
geographical limits, Verizon RTT (range o tower) data & EVDO (evolution data
optimized) data, Sprint PCMD (per call measurement data), AT&T Nelos reports, T-
Mobile TrueCall reports, US Cellular TrueCall reports, mediation reports, timing
advance, geo-location service, triangulation, real time call detail records with
coordinating real time cell site location information, historical call detail records to
include cell site location information, historical text message content if available,

34

APPLICATON FOR NEW CINGULAR WHRELESS DBA ATAT RECORDS

JUDGES MUST BE :
VIGALINT e

4. Cell site information, to include all known cell towers associated with outgoing and
incoming calls (Call Detail Records). This information is to include any sector
information, if known, cell site location, and any other related material that would be
necessary to identify the location and sector in reference to the cell site information
associated with the call detail records. In the event text messages, MMS messages,
LTE and Data activity including [P session and destination addresses that were
produced are also available with cell site information, this information ‘would be
included in this request.

. Cell Site locations for all New Cingular Wireless dba AT&T Cell Sites, sector
information, including Azimuth headings, in the regional market associated with the
requested cell site information.

n

APPLICATION FOR ORDER OF DISCLOSURE OF TELECOMMUNICATIONS RECORDS
5 Call detail records, and a hsting of all control channels and their correspanding cell-sites to include

cell site locations

36




State v. Gore, 272 N.C. App. 98, 105, 846 S.E.2d 295, 299 (

An application for cell site location information that substantially complies with
N.C. Gen. Stat. § 15A-244 is sufficient to obtain an order for cell site location
information. A court order for cell site location information that contains the
information required by N.C. Gen. Stat. § 15A-246 is the functional equivalent of
a warrant.

37

Each application for a search warrant must be made in writing upon oath or affirmation. All
applications must contain:
(1) The name and title of the applicant; and
(2) A statement that there is probable cause to believe that items subject to seizure under
G.S. 15A-242 may be found in or upon a designated or described place, vehicle, or person;
and
(3) Allegations of fact supporting the statement. The statements must be supported by
one or more affidavits particularly setting forth the facts and circumstances establishing
probable cause to believe that the items are in the places or in the possession of the
individuals to be searched; and
(4) A request that the court issue a search warrant directing a search for and the seizure
of the items in question.

§ 15A-244. Contents of the application for a
search warrant.

§ 15A-246. Form and content of the search warrant.

A search warrant must contain:
(1) The name and signature of the issuing official with the time and date of
issuance above his signature; and
(2) The name of a specific officer or the classification of officers to whom the
warrant is addressed; and
(3) The names of the applicant and of all persons whose affidavits or
testimony were given in support of the application; and
(4) A designation sufficient to establish with reasonable certainty the
premises, vehicles, or persons to be searched; and
(5) A description or a designation of the items constituting the object of the
search and authorized to be seized.

39
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ECOURTS RULES OF RECORDKEEPING.
FOR CLERKS OF SUPERIOR COURT

Rule 9.3: Processing Search Warrants, Nontestimonial Identification Orders,

Administrative Inspection Warrants, and Orders for Pen Registers or Trap and Trace

Devices
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§ 15A-974. Exclusion or suppression of unlawfully obtained evidence.

(@) Upon timely motion, evidence must be suppressed if:
(lé Its exclusion is required by the Constitution of the United States or the Constitution
of the State of North Carolina; or
(2). Tt is obtained as a result of a substantial violation of the provisions of this Chapter. In
detlerér_umng whether a violation is substantial, the court must consider all the circumstances,
including:
a. The importance of the particular interest violated;
b. The extent of the deviation from lawful conduct;
c. The extent to which the violation was willful;

d. The extent to which exclusion will tend to deter future violations of this Chapter.
idence shall not be suppressed under this subdivisign if the person committing the violatic
Efvehe provPs?gm or prowsligns u?ﬁer tl Qs apter act/eg under the ob]necuvégrl reagonaeb\fé, gooﬁn
faith belief that the actions were lawful.

) The court, in making a determination whether or not evidence shall be suppressed under
this section, shall make 1nf:lmgs of fact and conclusions of law which shall be included in the

record, pursuant to
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§ 15A-248. Time of execution of a search warrant.

A search warrant must be executed within

VOID IF NOT
48 hours from the time of issuance. An;
EXECUTE D W TH I N warrant not executed withir: that time)iimit
4 hours is void and must be marked “not executed”

and returned without unnecessary delay to
the clerk of the issuing court.

NEUTRAL AND
DETACHED
MAGISTRATE

"The point of the Fourth Amendment, which often is not grasped by zealous
officers, is not that it denies law enforcement the support of the usual inferences
which reasonable men draw from evidence. Its protection consists in requiring
that those inferences be drawn by a neutral and detached magistrate instead of
being judged by the officer engaged in the often competitive enterprise of
ferreting out crime. Any assumption that evidence sufficient to support a
magistrate's disinterested determination to issue a search warrant will justify
the officers in making a search without a warrant would reduce the Amendment
to a nullity and leave the people's homes secure only in the discretion of police
officers." Johnson v. United States, supra, at 13-14.

United States v, Ventresca, 380 U.S. 102, 106, (1965)
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Lo-Ji Sales v. New York, 442 U.S. 319 (1979)

Investigator goes to an adult bookstore and buys two reels of film. After
concluding the films violated New York Obscenity law he took them to a Town
Justice who viewed the films in their entirety and thereafter executed a search
warrant authorizing the search of the library.

46

“The Town Justice and the investigator enlisted three other State Police investigators,
three uniformed State Police officers, and three members of the local prosecutor's office --
a total of 11 -- and the search party converged on the bookstore. The store clerk was
immediately placed under arrest and advised of the search warrant. He was the only
employee present; he was free to continue working in the store to the extent the search
permitted, and the store remained open to the public while the party conducted its search
mission which was to last nearly six hours.”

“The search began in an area of the store which contained booths in which silent films were shown by
coin-operated projectors. The clerk adjusted the machines so that the films could be viewed by the
Town Justice without coins; it is disputed whether he volunteered or did so under compulsion of the
arrest or the warrant. See infra, at 329. The Town Justice viewed 23 films for two to three minutes
each and, satisfied there was probable cause to believe they were obscene, then ordered the films and

the projectors seized.”
“The Town Justice next focused on another area containing four coin-operated projectors showing both

soundless and sound films. After viewing each film for two to five minutes, again without paying, he
ordered them seized along with their projectors.”

Id. at 322-323
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“The search party then moved to an area in which books and magazines were on display. The
magazines were encased in clear plastic or cellophane wrappers which the Town Justice had two
police officers remove prior to his examination of the books. Choosing only magazines that did not
contain significant amounts of written material, he spent not less than 10 seconds nor more than a
minute looking through each one. When he was satisfied that probable cause existed,

immediately ordered the copy which he had reviewed, along with other copies of the same or
"similar" 1 seized. An in 1 wrote down the titles of the items seized. All told, 397

magazines were taken.”

“Throughout the day, two or three marked police cars were parked in front of the store and persons who
entered the store were asked to show identification and their names were taken by the police. Not
surprisingly, no sales were made during the period the search party was at the store, and no customers
or potential customers remained in the store for any appreciable time after becoming aware of the police

presence.”
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“The Town Justice did not manifest that neutrality and
detachment demanded of a judicial officer when
presented with a warrant application for a search and
seizure. Coolidge v. New Hampshire, supra, at 449, We
need not question the subjective belief of the Town
Justice in the propriety of his actions, but the objective
facts of record manifest an erosion of whatever neutral
and detached posture existed at the outset. He allowed
himself to become a member, if not the leader, of the
search party which was essentially a police operation.
Once in the store, he conducted a generalized search
under authority of an invalid warrant; he was not acting
as a judicial officer but as an adjunct law mfommom
officer. When he ordered an item seized bec: e
believed it was obscene, he instructed the poll(‘o officers
to seize all "similar" items as well, leaving
dvmrmmuuon of what milar" to the m'ﬁ(‘orr.
Indeed, he ywldcd ln \:ho State Polic
Lhc complcuon of the general provision of the w oy
it would not have validated the warrant in any
event the Town Justice admitted at the hearing
suppress evidence that he could not verify that the
inventory prepared by the police and presented to him
late that evening accurately reflected what he had
ordered seized.”

Lo.Ji Sal

. New York, 442 U.S. 319, 396:327 (1970)

. the local justice here undertook to telescope the
processes of the application for a warrant, the
issuance of the warrant, and its execution. It is
difficult to discern when he was acting as a "neutral
and detached" judicial officer and when he was one
with the police and prosecutors in the executive
seizure, and indeed even whether he thought he was
conducting, ex parte, the "prompt" postseizure
hearings on obscenity called for by Heller, supra, at
492. Heller does not permit the kind of activities
revealed by this record.”

Id. at 328.

U.S. v. Evans 629

F.Supp 1544, 1554 (D.

Conn. 1986).

“Defendant challenges the neutrality of
the magistrate because he suggested that
the warrant application and warrant
itself include items, one or more of which
had already been found in the bomb
search. However, that is not evidence of
such involvement in the application for
the search warrant as to disqualify the
magistrate on grounds that he lacked the
requisite neutrality. The limited conduct
attributable to the magistrate in the
course of the search warrant is not
comparable to that in [o:Ji Sales, Inc, U

where the Town
Justice issued and signed an open-ended
search warrant, participated in the
search and seizure, and allowed the
warrant to be completed based on the
results of the search.”
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State v. Woods, 26 N.C. App. 584, 216 S.E.2d 49

“On the evening of 14 August 1974 Magistrate Ralph Swain, a duly appointed and
qualified magistrate in Dare County, was at the Dare County Courthouse in Manteo. At
that time Officer J. C. Stuart of the Kill Devil Hills Police Department brought to the
courthouse one Robert Ken Hansen, whom he had arrested on a drug-related charge.
While Magistrate Swain was preparing the arrest warrant against Hansen, he overheard
Hansen making a statement to Officer Stuart concerning a "cache of pills, a suitcase full,
thousands of dollars worth," in the possession of defendant Woods. Magistrate Swain was
acquainted with Hansen and knew that on a number of occasions Hansen had been an
informer to the police in connection with drug investigations in Dare County.
Magistrate Swain told Officer Stuart of the reliability of Hansen as an informer, and
suggested that Stuart telephone Chief Bray of the Kill Devil Hills Police Department.
Stuart did so, and both Stuart and Swain talked with Chief Bray on the phone. In these
conversations Chief Bray confirmed that on a previous occasion Hansen had provided
accurate information which resulted in an arrest and conviction. On the basis of
this information, Officer Stuart then signed the affidavit upon which the search warrant
was issued by Magistrate Swain.”

State v Woods, 26 N.C App, S84, S85-586,216 SE2d402, 403 (1975)
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“Certainly the issuing magistrate must be "neutral and
detached," Shadwick v. City of Tampa, 407 U.S. 345,

32 L.Ed. 2d 783, 92 S.Ct. 2119 (1972), but there has
been no showmg in this case that Magistrate Swain at
any time failed to occupy that status. Quite to the
contrary, he performed his duties throughout in a
correct and admirable manner. Certainly it is entirely
consistent with a properly judicial and detached
neutrality for the magistrate to inform the officer of
the type of information which must be supplied to
support a finding of probable cause. As the magistrate
in this case testified, "[a]t the time when an officer
comes for a search warrant, you have to furnish him
with the knowledge of what information he needs."
Nor was there anything improper in this case in the
magistrate, because of information which he already
possessed, suggesting to the officer that he contact
the police chief in order to obtain further
information.”

[d_ar 586,216 SE2d a1 49:

State v. Miller, 16 N.C. App. 1, 190

S.E.2d 888, modified, 282 N.C. 633, 194
SRR B3N (1973).

Execution Of A Search Warrant Of A Building Pursuant to a Search

Warrant Authorizing Search and Seizure of Intoxicating Liquors Possessed

For The Purpose Of Sale. A Law Enforcement Officer Was Murdered

VDvuring The Execution Of What Turned Our to Be a No-Knock Search
arrant

54
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The Aff /it Contained Sufficient Facts to State Probable Couse for A

Search for Gambling Equipment But Not Intoxication Liquors for the
Purpose of Sale

The magistrate read the affidavit and "scanned over the search warrant to see if all the
blanks were filled," but "did not read completely the search warrant itself." The
magistrate asked Treadaway if he was "going out to round up some gamblers," inquired
as to the last time Treadaway had been in touch with his confidential informant, and then
signed the warrant without having read it. This occurred at 1:40 a. m. on 17 October 1970
after Treadaway had been in the magistrate's office a total of "two or three minutes." The
magistrate knew that Treadaway was "right much in a hurry to get the raid under way."
On leaving the magistrate's office Sergeant Treadaway took the affidavit and warrant,
folded together but not attached to each other, out to the car and gave them to Officer
McGraw, who put them "out of sight," and that was the last time Sergeant Treadaway
saw the search warrant.
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“The record before us makes manifest that the magistrate,
by simply signing without reading the paper which the
police officer placed before him, utterly failed to perform the
important judicial function which it was his duty to perform
as a neutral and detached magistrate of making his own
independent determination from the affidavit submitted to
him as to whether probable cause existed for issuance of the
search warrant which he signed. Had he performed his
duty, it is inconceivable that the mistake would have
occurred. We deal here not with mere clerical error, but
with the safeguarding of fundamental constitutional rights
which belong to all of us, rights which, in the first instance,
it was the magistrate's high duty to defend. He failed to
perform that duty. As a result, the search warrant which he
signed was not merely technically defective; it was totally
invalid since the finding of probable cause which he
purported to make was in no way supported by the affidavit
or evidence before him.”

Id.at 10,190 SE.2d at 894

PROBABLE CAUSE

Probable cause mean onable ground to believe that the proposed
reveal the presence upon the prem arched of the objects soug
those objects will aid in the ap ¢ conviction of the offender.
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“The determination of the existence of probable cause is not concerned with the question of whether the
offense charged has been committed in fact, or whether the accused is guilty or innocent, but only with
whether the affiant has reasonable grounds for his belief.”

State v. Eutsler, 41 N.C. App. 182, 254 S.E.2d 250, cert. denied, 297 N.C. 614, 257 S.E.2d 438, (1979).
“Probable cause is a pragmatic question to be determined in each case in the light of the particular
circumstances and the particular offense involved.”

State v. Allen, 282 N.C. 503, 194 S.E.2d 9, (1973), disapproved on other grounds, Delaware v. Prouse, 440
U.S. 648, 99 S. Ct. 1391, 59 L. Ed. 2d 660, (1979).

“Probable cause is concerned with probabilities, the practical considerations of everyday life upon which
reasonable and prudent men act. ”

State v. Horner, 310 N.C. 274, 311 S.E.2d 281 (1984).

L T |
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“In  Arrington, our Supreme Court
adopted the "totality of circumstances"
test set out in Illinois v. Gates, 462 U.S.
213, reh'g denied, 463 U.S. 1237 (1983),
for determining the constitutionality of a
magistrate's finding of  probable
cause. Under this test, the question is
whether the evidence as a whole provides
a substantial basis for concluding that
probable cause exists. State v. Williams,
319 N.C. 73, 352 S.E. 2d 428 (1987). In
applying the "totality of circumstances"
test, ‘great deference should be paid a
magistrate's determination of probable
cause and . . . after-the-fact scrutiny
should not take the form of a de
novo review.. Arrington, 311 N.C. at 638,
319 S.E. 2d at 258.”

Graham, 90 N.C.App, 564, 567
2.2d 615, 617:618 (1983)

U.S. v. Ventresca, 380 U.S. 102, 108 (1965)

These decisions reflect the recognition that the Fourth Amendment's commands, like all
constitutional requirements, are practical and not abstract. If the teachings of the Court's
cases are to be followed and the constitutional policy served, affidavits for search
warrants, such as the one involved here, must be tested and interpreted by magistrates
and courts in a commonsense and realistic fashion. They are normally drafted by
nonlawyers in the midst and haste of a criminal investigation. Technical requirements of
elaborate specificity once exacted under common law pleadings have no proper place in
this area. A grudging or negative attitude by reviewing courts toward warrants will tend
to discourage police officers from submitting their evidence to a judicial officer before
acting.
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“Affidavits for search warrants must be tested and interpreted by magistrates and courts
in a common-sense and realistic fashion. Affidavits are normally drafted by nonlawyers
in the midst and haste of a criminal investigation, and technical requirements of
elaborate specificity once exacted under common-law pleadings have no proper place in
this area.”

P 20
S.12.2d 885, (1971): State v, Fove, 14 N.C._App, 200, 1

851024 67 (1972)

“Because applications are normally submitted by police officers who do not have legal
training, the language is to be construed in a common-sensical, nontechnical and realistic
way.”

State v. Windham, 57 N.C, App, 571, 291 S.E.2d 876 (1932)
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Tie Goes to the Warrant

“Although in a particular case it may not be easy to determine when an affidavit
demonstrates the existence of probable cause, the resolution of doubtful or marginal cases
in this area should be largely determined by the preference to be accorded to warrants.”

“Each case must be decided on its own facts and reviewing courts are to pay deference to judicial
determinations of probable cause. The resolution of doubtful or marginal cases in this area should
be largely determined by the preference to be accorded to warrants.”

State v. Jones, 209 N.C. 208 261 S.19.2d 860, (1980)
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THE PROCESS OF DETERMINING
WHETHER THERE IS PROBABLE CAUSE IS
NOT THE EQUIVALENT OF A TRIAL ON

THE MERITS




PROBABLE CAUSE

CONCLUSORY ALLEGATIONS
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"The point of the Fourth Amendment, which often is not grasped by zealous
officers, is not that it denies law enforcement the support of the usual inferences
which reasonable men draw from evidence. Its protection consists in requiring
that those inferences be drawn by a neutral and detached magistrate instead of
being judged by the officer engaged in the often competitive enterprise of
ferreting out crime. Any assumption that evidence sufficient to support a
magistrate's disinterested determination to issue a search warrant will justify
the officers in making a search without a warrant would reduce the Amendment
to a nullity and leave the people's homes secure only in the discretion of police
officers." Johnson v. United States, supra, at 13-14.

United States v, Ventresca, 380 U.S. 102, 106, (1965)

State v. Campbell 282 NC 135,
191 S.E.2d 752 (1972)

WHOLE MESS OF ARREST WARRANTS



https://advance.lexis.com/api/document/collection/cases/id/3S4X-GPT0-003B-S25W-00000-00?page=106&reporter=1100&cite=380%20U.S.%20102&context=1000516

"Peter Michael Boulus, Special Agent; N.C. State Bureau of Investigation; being duly sworn and examined under
oath, says under oath that he has probable cause to believe that Kenneth Campbell; M. K. Queensberry and David
Bryan has on his premises certain property, to it legally possessed drugs (narcotics, stimulants, depressans),
which constitutes evidence of a crime, to wit: possession of illegal drugs . .

The property described above is located on the premises described as follows: a one story white frame dwelling .9
miles from the Coats city limits on Hwy. 55 west toward Angier; on the right side of the hwy. directly across from
Ma's Drive In also known as Bill's Drive-in. The facts which establish probable cause for the issuance of a search
warrant are as follows: (See attached Affidavit) . .. .

Affidavit

Affiant is holding arrest warrants charging Kenneth Campbell with sale of Narcotics on April 16, 1971 and
possession of narcotics on April 16, 1971 and April 28, 1971.

Affiant is holding arrest warrants on M. D. Queensberry for sale of narcotics on April 16, 1971, April 28, 1971 and
April 29, 1971. Also affiant has four arrest warrants charging Queensberry with four counts of possession of
Narcotics.

Affiant is holding arrest warrants charging David Bryan with sale and possession of narcotic drugs on April 1,
1971.

All of the above subjects live in the house across from Ma's Drive-in on Hwy. 55. They all have sold narcotics to
Special Agent J. M. Burns of the SBI and are all actively involved in drug sales to Campbell College students; this
is known from personal knowledge of affiant, interviews with reliable confidential informants and local police
officers.

The house is owned by Macia Walker and leased to Kenneth Campbell who also pays the utility bills."

L T |
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Upon searching the home law enforcement found 289 LSD tablets

“Tested by the constitutional principles stated above, the affidavit
in this case is fatally defective. It details no underlying facts and
circumstances from which the issuing officer could find that
probable cause existed to search the premises descril
affidavit l.mphcates those premises solely as a conclusion of the
affiant. Nowhere in the affidavit is there any statement that
narcotic drugs were ever possessed or sold in or about the dwelling
to be searched. Nowhere in the affidavit are an;
circumstances detailed from which the magistrate could reasonably
conclude that the proposed search would reveal the presence of

drugs in the dwelling. The inference the State seeks to draw
fmm the contents of this affidavit -- that narcotic drugs are
illegally possessed on the described premises -- does not reasonably
arise from the facts alleged. Therefore, nothing in the foregoing

wit affords a reasonable basis upon which the issuing
magistrate could conclude that any illegal possession or sale of
narcotic 28 oceurred, or was occurring, on the premises to
be searched.”

State v, Campbell 282 N.C 125 131, 191 S.1.2d 752, 756-757 (1972)

State v. Edwards, 286 N.C. 162, 209 S.E.2d 758 (1974)

"Capt Stanle [sic] Moore Lenoir County Sheriff's Dept being duly sworn and examined under oath, says
under oath that he has probable cause to believe that Haywood Edwards has on his premises and in his
vehicle certain property, to wit: Non Tax Paid Whiskey, The Possession of which is a crime, to wit:
Violation of Liquor laws Apr, [sic] 7, 1973 RT 2 Grifton.

The property described above is located On the Premises and in a 1965 Chevrolet described as follows: A
red frame farm house located 8/10 of a mile west of NC 11 on rural unpaved road 1714 and a 1965
Chevrolet station wagon Lic #EZM771. The facts which establish probable cause for the issuance of a
search warrant are as follows: A confidential and reliable informant who has given reliable information
says that there is non tax paid whiskey at above location at this time.

s/ Stanley Moore, D. S.

Signature of Affiant"

State v, Bdwards, 286 N.C, 162, 164-165 200 S E.2d 758, 760 (1974)
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We conclude that in instant case the search warrant was invalid because the affiant did
not inform the magistrate of any underlying circumstances from which
the informant concluded that non-tax-paid whiskey was where he said that it was.
Neither does the record disclose that the magistrate was furnished any evidence of
probable cause other than that contained in the affidavit. Since there was not sufficient
basis for a finding of probable cause to issue the search warrant, the evidence obtained as
a result of its issuance was erroneously admitted at trial.

Edwards at 170, 209 S F.2d at 763,
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State v. Guffey, 31 N.C. App. 515, 229 S.E.2d 837 (1976)

Defendant was charged with possession of beer for sale: The search warrant stated:

“1. Members of the Rutherford Co. Sheriff's Dept. have received complaints that
Lewis Guffey is selling liquor & beer from the above residence.

"2. Members of the Rutherford Co. Sheriff's Dept. have observed users of liquor and
beer and known drunks come to and leave the residence after staying only a few
minutes.

"3. Lt. Laughter and Chief Deputy L. W. Nichols have observed Lewis Guffey in past
buy large quantities of liquor at S. C. liquor stores.

"4. On this date, Lt. Laughter observed Lewis Guffey buy a large quantity of liquor at
a S. C. liquor store and place it in the above 1959 Ford and leave in a direction of
travel toward his home."
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In reversing the trial court, the Court of Appeals held:

“’I‘he affidavit in the instant case avers complaints from
'mous informants, and jt contains no inf tion which
ena es the }nagrlstrate totjluclge e?tth(ler t}[l]e éregrfynfit]y ofvtvhé
mformants or the correctness of their conclusions. Aguilar v.
Texas, 378 U.S. 108 (1964); see also, State v. Vestal, 278 N.C.
561, 180 S.E. 2d 755 (1971).

While precise references to specific time and dates certainly are
B o e e B T
ofﬁcers See, State v. English, supra. Moreover, the purchase of

t(}‘},uor in South Carolina is not an illegal activity, and the

davit does not state how frequently purchases were made,

or make any showing that such activity was usu?
suspiclous ih any way. Incu? ntally, we note t at only one-| half
of a half pint of liquor was found on the premises.”

affey ¢ 2dat 8
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State v. Lenoir, 59 N.C. App. 857, 816 S.E.2d
8

57 (2018)

“On July 29, 2013 I went to 652 Byers Road Lot 10 Forest City, N.C. for a knock
and talk. Once at the residence I spoke with the tenant at the residence David
Lenoir. Lenoir stated he and his brother Jesse Lenoir both lived there. David
consented to a search of the residence and stated no one was inside the
residence. In a back bedroom was Dawn Bradley sleeping and I could see a
smoke pipe used for methamphetamine in plain view. The bedroom she was in
belonged to Jessie [sic] Lenoir. Jessie [sic] was unable to be reached. Dawn would
not admit to the smoke pipe being hers but she did stated [sic] Jessie [sic] and
Rebecca Simmons stayed in that bedroom as well.”
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“In the present case, Sergeant Murray's affidavit simply stated that he saw ‘a smoke pipe used for
methamphetamine’ in a bedroom in Defendant's house. It made no mention at all of Sergeant
Murray's training and experience; nor did it present any information explaining the basis for his
belief that the pipe was being used to smoke methamphetamine as opposed to tobacco. In addition,
the affidavit did not explain how Sergeant Murray was qualified to distinguish between a pipe
being used for lawful — as opposed to unlawful — purposes. Indeed, the affidavit did not even
purport to describe in any detail the appearance of the pipe or contain any indication as to whether
1t appeared to have recently been used. It further lacked any indication that information had been
received by law enforcement officers connecting Defendant or his home to drugs.

Here, given the absence of additional information in Sergeant Murray's affidavit to support his
bare assertion that the pipe was ‘used for methamphetamine,’ we hold that the affidavit was
insufficient to establish probable cause for the issuance of the search warrant. Accordingly, the
trial court erred in denying Defendant's motion to suppress.”

Lenoir, at 863:64, 816 S.1.2d at 885:86
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Each application for a search warrant must be made in writing upon oath or affirmation. All
applications must contain:
(1) The name and title of the applicant; and
(2) A statement that there is probable cause to believe that items subject to seizure
under G.S. 15A-242 may be found in or upon a designated or described place, vehicle,
or person; and
(3) Allegations of fact supporting the statement. The statements must be supported
by one or more affidavits particularly setting forth the facts and circumstances
establishing probable cause to believe that the items are in the places or in the
ion of the individuals to be hed; and
(4) Arequest that the court issue a search warrant directing a search for and the
seizure of the items in question.

44. Contents of the application for a search warrant.
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State v. Bright, 301 N.C. 243, 271 S.E.2d 243 (1980)

“That on 4/7/79 Melissa T. Smith was kidnapped from the Major League Bowling Lanes. This incident was
reported to the Gastonia City Police at approximately 8:48 p.m. Around 11 p.m. on this same night, 4/7/79,
Melissa T. Smith was seen walking in the vicinity of the Major League Lanes by her parents.

Melissa was taken to the Gaston Memorial Hospital and examined. The examination revealed that Melissa
T. Smith had been sexually assaulted. While at the hospital, Melissa Smith described the person that took
her from the Major League Lanes as having red curly hair, white, about 6 ft. tall and slender. She
described the car in which she was riding as blue with two humps on the back. She also states the car had
two doors, big, and a black interior. The interior, she states was torn up. Victim also states she saw brown
beer bottles in the car.

A 1967 Chevy blue/green in color was observed at 2:30 a.m. on 4/8/79 at the Cardinal Motel, Lowell, N.C.
by Sgt. Carter and Officer Parham. The car is a 2 door 1967 blue/green Chevy with a long trunk which
rises up on each side. On closer observation the interior of the car was observed. The car has a black
interior and the front seat is torn up. The car is registered to Ricky Allen Bright according to the PIN
network. Ricky Allen Bright is registered in room 42 of the Cardinal Motel in Lowell, N.C.”

State v, Bright, 301 N.C.

3,.247-248 271 S E.2d 368 372 (1980),
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Based upon the information described in the application/affidavit

law enforcement obtained a search warrant to search the motel
room.

“The affidavit upon which the warrant to search defendant's motel room was issued contains facts from
which the magistrate could form a reasonable belief that the charged crime had been committed by a
slender white man about six feet tall who had red curly hair. The affidavit would also support a reasonable
belief that the 1967 Chevrolet registered in defendant's name and parked in front of the Cardinal Motel in

well, North Carolina, was the vehicle in which the victim was assaulted. However, there was only a
conclusory statement that defendant was registered in the motel. There was no information or
circumstances set forth in the affidavit or which was recorded or contemporaneously summarized in the
record or on the face of the warrant by the issuing official in any way indicating that the defendant was the
person described in the affidavit. Therefore, it cannot be inferred from the affidavit that defendant was the
person who committed the charged crime. It follows that there was nothing to support a belief that the
articles sought would be in his motel room or would aid in the apprehension or conviction of the offender.
We, therefore, hold that the affidavit upon which the search warrant for defendant's motel room was issued
was fatally defective.”

Bright, 301 N.C_at 249 271 S 1.2d at -
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State v. Goforth, 65 N.C. App.
302, 309 S.E.2d 488 (1983)

Search of a Res
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“Since this investigation was initiated Affiant has : on several [sic] at the Executive Club,
Hwy. 70, Swannanoa, N.C., a residence located at 335-A Tvmplo Road, Black Mountain, N.C., and a residence located off
Bee Tree Lake Road in Buncombe County. During this period of time Affiant has personally observed meetings take place
between Harris and Goforth, Roskoff [sic] and Goforth, Goforth and Reynolds, and further that on Thursday, September
10, 1981 Affiant observed Danny Roach and "Slim” Jordan at the residence located at 835-A Temple Road, Black
Mountain, North Carolina. Subsequently on 9/10/81 this affiant interviewed a confidential source p; mentioned in
this affidavit as reliable. The source stated that on this date subjects Danny Roach and Jordan Robinson were traveling
from Rutherford Co. to Black Mtn. to purchase marihuana. [sic] As a result Agents conducting surveillance observed the
above subject (Roach and Robinson) at the residence described in this warrant operating a Ford, bearing N.C. plates.
Agents observed the vehicle depart the residence and proceed east on Hwy. 70. The subjects observed Agents conducting
surveillance and turned around and went back to the residence (after stopping at the ABC store). Shortly Robinson and
Roach departed again operating the same vehicle and were stopped by Agents. A search of the vehicle proved neg. with the
exception of a [sic] odor of marihuana [sic] present in the trunk of the vehicle. . . .

Also Robinson had approx. five to six thousand dollars in US currency on the person and the name and address of Paul
Depoo. As a result of the information in this affidavit this affiant request that this warrant be issued and all papers,
documents, and monies be seized and held subject to court order as evidence as a conspiracy to traffic in marihuana [sic].”

State v, Goforth, 65 N.C, App 302 305 300 S J,2d 488 491 (1983)
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. this affidavit failed to implicate the premises to be searched. In order to show probable cause, an
affidavit must establish reasonable cause to believe that the proposed search for evidence of the designated
offense will "reveal the presence upon the described premises of the objects sought and that they will aid in
the apprehension or conviction of the offender." State v. Campbell, 282 N.C. 125, 129, 191 S.E. 2d 752, 755
(1972). Probable cause cannot be shown by an affidavit which is purely conclusory and does not state
underlying circumstances upon which the affiant's belief of probable cause is founded; there must be facts or
circumstances in the affidavit which implicate the premises to be searched. State v. Rook, 304 N.C. 201, 221,
283 S.E. 2d 732, 744-745 (1981), cert. denied, 455 U.S. 1038, 102 S.Ct. 1741, 72 L.Ed. 2d 155 (1982).

In order for an affidavit to establish probable cause sufficient to justify issuance of a search warrant, a
recital of underlying facts or circumstances is essential. United States v. Ventresca, 380 U.S. 102, 85 S.Ct.
741, 13 L.Ed. 2d 684 (1965). The only statements in the affidavit that concerned 335-A Temple Road were:
(1) the conclusory statement that 335-A Temple Road was being used "for the storage of drugs and the
furtherance of their illicit drug operation," and (2) the fact that two individuals that a confidential informant
said were going "to Black Mtn. to purchase marihuana” [sic] later appeared at 335-A Temple Road. We hold
that these statements do not recite facts or circumstances sufficient to implicate the premises at 335-A
Temple Road as a place where drugs were being stored or where drug-related activities were taking

place. Thus, the search warrant was invalid, and the fruits of the search were not competent evidence. Mapp
v. Ohio, 367 U.S. 643, 81 S.Ct. 1684, 6 L.Ed. 2d 1081 (1961); State v. Campbell, supra; G.S. 15A-974.

Goforth at 307-308, 309 S.1.2d at 493
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"On 13 September 1977, Mary Jo Nancy Coats
[sic], W/F, 14, and Barbara Davenport, W/F, 16,
were ambushed in some woods near their
home and Victim [sic] Coats [sic] was raped and
stabbed to death, an ictim Davenport was
stabbed and cut severely. A light blue van was
seen parked at the crime scene. It was observed

N that a tire print, believed to be from the right

State \'A S| I h a I’1, 30 rear wheel of the vehicle, was in the mud at the

crime scene. A cast and photographs was [sic]

N.C. 223 275 made of this print. On 20 September 1977,

2 Stephen Karl Silhan was arrested with a

S E 2d 450 (1981 warrant charging him with the crime. At the

°2a time of his arrest, the defendant was operating

a 1976 Chevrolet Van, blue in color. The affiant

prays that a search warrant be issued so that

the right rear tire of the van can be seized and

compared by experts with the cast and
photograph made at the crime scene.”

State v, Silhan, 302 N.C, 223 236, 275 S.1,.2d 450,
1

A
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Defendant claimed the affidavit failed sufficiently to allege the underlying facts and circumstances upon which
a finding of probable cause could be based. The Court found this to be untenable.

In the present case the affidavit states not only that defendant was operating a blue 1976
Chevrolet van at the time of his arrest but also that a van of the same color was observed at the
crime scene. Thus the van was linked not only to defendant, who according to the affidavit had
been arrested presumably on probable cause, but also to criminal activity which was then under
investigation. These facts taken together are sufficient to enable the magistrate to make a
determination that probable cause prerequisite to the issuance of the search warrant existed.

State v, Silhan, 302 N.C, 223 237, 275 S.F.2d 450, 463 (1981)
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State v. Sheetz, 46 N.C. App. 641, 265 S.E.2d 914 (1980)

“[T]hat as a result of an investigation being conducted by the Forsyth County Sheriff's Department into a fire
occurring at Clemmons Florist and Gift Shop on August 28, 1978 in Forsyth County, Clemmons, North
Carolina, the said District Attorney has reason to believe that the examination of certain records in the
possession of Charles Steven Sheetz and one Clemmons Florist Gift [sic] Shop and the entire business and
working records of the Clemmons Florist and Gift Shop would be in the best interest of the enforcement of
the law and the administration of justice in Forsyth County . ..”

Id. at 918

“The allegation that agents have conducted an investigation which has disclosed evidence of
irregularities which, if supported by evidence and found to be true, would constitute serious violations
of the law on the part of the defendant, without the disclosure of facts from which the magistrate
could ascertain the existence of irregularities that would constitute serious violations of the law, does
not meet the constitutional standard for issuance of a search warrant.” Id. at 919
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PROBABLE CAUSE




“Before a search warrant may be issued, proof of probable cause must be established by
facts so closely related to the time of issuance of the warrant so as to justify a finding of
probable cause at that time. 68 Am. Jur. 2d Searches and Seizures § 70 (1973). The
general rule is that no more than a ‘reasonable’ time may have elapsed. The test for
‘staleness’ of information on which a search warrant is based is whether the facts indicate
that probable cause exists at the time the warrant is issued. Sgro v. United States, 287
U.S. 206, 77 L.Ed. 260, 53 S.Ct. 138 (1932); State v. King, 44 N.C. App. 31, 259 S.E. 2d
919 (1979). Common sense must be used in determining the degree of evaporation of
probable cause. State v. Louchheim, 296 N.C. 314, 250 S.E. 2d 630 (1979), cert.
denied, 444 U.S. 836 (1980). 'The likelihood that the evidence sought is still in place is a
function not simply of watch and calendar but of variables that do not punch a clock . . .
. Andresen v. Maryland, 24 Md. App. 128, 172, 331 A. 2d 78, 106, cert. denied, 274 Md.
725 (1975), aff'd, 427 U.S. 463, 49 L.Ed. 2d 627, 96 S.Ct. 2737 (1976).”

“It is beyond dispute that probable cause
must exist at the time the warrant
issues. "[I]t is manifest that the proof must
be of facts so closely related to the time of
the issue of the warrant as to justify a
finding of probable cause at that time." Sgro
v. United States, 287 U.S. 206, 210, 77
L.Ed. 260, 263, 53 S.Ct. 138, 140 (1932).”

50

State v, Louchheim, 296 NC 314, 322
: 19

“Common sense is the ultimate criterion in determining the degree of evaporation of
probable cause. United States v. Brinklow, 560 F. 2d 1003 (10th Cir. 1977), cert.

denied, 434 U.S. 1047 (197); State v. Louchheim, supra. 'The likelihood that the evidence
sought is still in place is a function not simply of watch and calendar but of variables that
do not punch a clock . . . " Andresen v. State, 24 Md. App. 128, 331 A. 2d 78, cert.

denied, 274 Md. 725 (1975), aff'd, 427 U.S. 463 (1976). 'The significance of the length of
time between the point probable cause arose and when the warrant issued depends
largely upon the property's nature, and should be contemplated in view of the practical
consideration of everyday life.” United States v. Brinklow, supra (citations omitted).”
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State v. Louchheim, 296 NC 314, 322, 250 S.E.2d 630,

635 (1979)

"The confidential source of information disclosed that CCI maintained two different sets of invoices
detailing the production costs purported to be incurred as a result of the State advertising contract.
informant furlgher related that records concerning the actual and true production costs incurred by Ad- Com
International, Inc., were in the possession of Jerome M. Louchheim at the Raleigh offices of Louchheim,
Eng and People, Inc (Formerly CCI). . . . The informant further related based on personal knowledge and
observation of the said records and invoices, that said records and invoices were never removed from the
offices of Louchheim, Eng and People, Inc. and Jerome H. Louchheim, but were kept in those offices in
compliance with the State advertising contract previously entered into with the State of North Carolina.
The informant's last personal knowledge of and observation of the said records and invoices was during the
month of March of 1975, at which time the said records and invoices were located under lock in the Raleigh
offices of Louchheim, Eng and People, Inc. and Jerome H. Louchheim.”

Dlsregardm% the allegedl false information, the affidavit also stated that Judith Justice confirms the
existence of two sets of A Com invoices baséd on her own observation during her employment at CCL

The documents that were the subject of the affidavit had last been seen in the corporate office some
14 months earlier
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“Although it was fourteen months since either one had
personally observed the invoices, that fact is not
conclusive.

The ultimate criterion in determining the degree of
evaporation of probable cause, however, is not case law
but reason. The likelihood that the evidence sought is
still in place is a function not simply of watch and
calendar but of variables that do not punch a clock: the
character of the crime (chance encounter in the night or
regenerating conspiracy?), of the criminal (nomadic or
entrenched?), of the thing to be seized (perishable and
easily transferable or of enduring utility to its holder?),
of the place to be searched (mere criminal forum of
convenience or secure operational base?), etc." Andresen
v. Maryland, 24 Md. App. 128, 172, 331 A. 2d 78, 106
(1975), cert. denied, 274 Md. 725 (1975), affd 427 U.S.
463, 49 L.Ed. 2d 627, 96 S.Ct. 2737 (1976). See
also United States v. Steeves, 525 F. 2d 33 (8th Cir.
1975).”

Louchheim at 323, 250 S.E.2d at 636,

“In this case, the alleged crime is a complex one taking place over a number of years. The place to be
searched is an ongoing business. The affidavit further alleged that the invoices "were never removed from
[defendant's] offices . . . but were kept in those offices in compliance with the State advertising contract.”

Most important, the items to be seized included "corporate minutes, bank statements and checks, sales
invoices and journals, ledgers, correspondence, contracts, . . . and other books and documents kept in the
course of business by Louchheim, Eng and People and Capital Communications, Incorporated, of N.C. during
all periods which said corporations were under contract to perform any advertising services [for] the State of
North Carolina." Thus, the supposedly incompatible invoices that had been seen fourteen months earlier
were not the only items to be seized during the search. All these materials could constitute evidence of
defendant's alleged crime of obtaining property from the State by false pretense pursuant to the advertising
contract.

We think there was a "substantial basis" for the magistrate to conclude that these business records were
"probably” located at defendant's business offices on 25 May 1976 when the search warrant issued. "No more

is required." Rugendorf v. United States, 376 U.S. 528, 533, 11 L.Ed. 2d 887, 891, 84 S.Ct. 825 828

(1964). See also Andresen v. Maryland, 127U.S. 463, 49 L.EEd. 2d 627, 96 S.Ct. 2737 (1976).”

Stato v Touchbeim 206 N C 214 223,294 930 QF od 630 633 (1970)
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“The search warrant was issued on 7 January 1980 upon the affidavit of S.B.I. Officer Ned Whitmire.
Whitmire stated that a confidential informant told Whitmire that he knew defendant to habitually keep
drugs on his person, had seen drugs at defendant's home, and had seen defendant give drugs to his own
children. This information was received over a year prior to issuance of the warrant. However, the
information relied upon to establish probable cause came not only from the foregoing informant, but also from
Ed Woods, an undercover agent of the Polk County Sheriff's Department. Approximately three weeks prior to
issuance of the warrant, defendant and another man sold Woods over ten pounds of marijuana and 377 doses
of phenobarbital. A month prior to this, defendant had attempted to sell two pounds of marijuana to Woods.
‘Woods had also purchased drugs in defendant's presence at a service station run by defendant. The agent had
seen defendant at a friend's apartment on several occasions when drugs were being sold.”

As a general rule, an interval of two or more months between the alleged criminal activity and the affidavit
has been held to be such an unreasonably long delay as to vitiate the search warrant. Annot., 100 A.L.R. 2d
525 (1965).

State v. Lindsay, 58 N.C. App. 564, 293 S.E.2d 833 (1982)

Although the affidavit on which the search warrant was based also presented more recent information
concerning defendant's drug activities, the year-old information was the only evidence of residential
possession by defendant. The more recent information provided by undercover Agent Woods concerned
defendant's operation of a service station where drug activities occurred and his presence at a friend's
apartment where drugs were sold. The fact that defendant had this more recent involvement with drugs
establishes no reasonable inference that he continued to possess drugs in his home at the time the search
warrant was issued. The affidavit merely implicates a probability of the continued presence of drugs in
defendant's home. Nowhere in the recent information from Agent Woods is there any statement that drugs
were possessed or sold in or about the dwelling to be searched.

State v, Lindsev, 58 N.C._ App. 564, 567, 293 S.15.2d 833, 835 (1982)
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State v. Jones, 299 N.C. 298, 261 S.E.2d 860 (1980)

“In applying for the search warrant SBI Agent Snead swore, in his affidavit to establish
probable cause for issuance, that the body of Glenn Gibson had been found in a ditch near
milepost 187 beside I-95 in Dillon County, South Carolina; that defendant James Thomas
Jones and David Carl Odom had been arrested for the murder of Mr. Gibson; that David
Carl Odom had given oral and written statements detailing participation in the murder
by him and defendant; that Odom had accompanied officers to the crime scene on the
banks of the Cape Fear River where the murder weapon had been recovered with other
items; that Odom had shown officers the area behind the victim's residence where the
body was kept for a week before it was taken to South Carolina; that Odom had stated
that the hatchet used in the killing along with the pipe, already recovered, was the
property of defendant and that defendant kept the hatchet and welder's gloves either in
the garage workshop or in the house of his parents located at Route 1, Box 301, Shannon,
North Carolina, telephone 875-2510. It further appears that Odom and defendant had
jointly participated in the murder of Glenn Gibson and had moved the body twice. Odom
knew where defendant's parents lived and knew there was a workshop behind their house
which was used by defendant.”

; w 908, 304 <
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Defendant contends that the information contained in the affidavit furnished the magistrate suffers
from staleness. He argues that five months elapsed between the time Odom last saw defendant's
hatchet and welder's gloves and the date Odom told officers of the whereabouts of the hatchet.

The passage of such time, it is urged, dissipates probable cause to believe that the materials sought
were still located at the place to be searched.

The items sought by the search warrant -- a hatchet and welder's gloves -- were not particularly
incriminating in themselves and were of enduring utility to defendant. Moreover, the affidavit
indicates that defendant normally kept such items either in his parents' home, or in a garage
workshop behind his parents' home. A practical assessment of this information would lead a
reasonably prudent magistrate to conclude that the hatchet and welder's gloves were "probably"
located in the home or on the premises of defendant's parents.

tate v, Jones, 299 N.C, 208, 305, 261 S.E.2d 860, 865 (198!
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State v. Witherspoon, 110 N.C.
App. 413, 429 S.E.2d 783 (1993)

Marijuana Grower

“We . . . have received information from Officer D. M. Sikes who has recelved

infornation rom,», copgemed, itgn, Shay Charls Nathan Witherspoon, . e

widhin the s 30 days and have obsrved  agimsiety RO s
t ants groving under the crawlspace of this House at 3602 Carlvle Drive uing o
it S’ em wit] omatic timers. is concern en advised they [sic] e
iEht sy gipm withaytomatictimers, This cpncerned gitizey advised they licl e
time period hils spoken with Charles, Nathan Witherspoon, J. O mimerous
ions sbout i groving e marijuna plapts. This concerned o
ed°mar.fuana T oV et panivana plapts. This fohoerned Siupen bas
works In_the Charlotte aréa and has nothing to gain by giving this
information. Officer D. M. Sikes has known thi én for more thin one
yeay and kj o\v the [’w!r" memed citizen wishes to remain
Yook SniTamy theomJek

The concerned citizen also stated that Charles Nathan Witherspoon, Jr., has been
arrested for DWI, drives a light hlue Ford LTD and parks it at his residence at 3602

lyle Dy It inves it

Gl D Though independent investication. a ciging} histay shows aprior
-ation CSA-8167 parked in the driveway ol‘ 3602 Carlyle Drive. The vehicle is
stered to BMW Realty. Prior arrest shows tl Charles Nathan thempoon
)f f )] t. Duk ds h that Charl thar
L D oo B S e DA S imuousty

for rhe laq. 6 months.

g and expericnco as Charlotte Police omcerb and
nfopmation given by the concorned o hows
tivation process of marljuam\ pla consistent
with these al'ﬁancg[] experience involving growing and cultivation of marijuana
plants




[t]he test for "staleness" of information on which a search warrant is based is whether the
facts indicate that probable cause exists at the time the warrant is issued. Sgro v. United
States, 287 U.S. 206, 77 L.Ed. 260, 53 S.Ct. 138 (1932); State v. King, 44 N.C. App. 31, 259
S.E.2d 919 (1979). Common sense must be used in determining the degree of evaporation
of probable cause. State v. Louchheim, 296 N.C. 314, 250 S.E.2d 630 (1979), cert.
denied, 444 U.S. 836 (1980). "The likelihood that the evidence sought is still in place is a
function not simply of watch and calendar but of variables that do not punch a clock . . .
" Andresen v. Maryland, 24 Md. App. 128, 172, 331 A.2d 78, 106, cert. denied , 274 Md.
725 (1975), aff'd, 427 U.S. 463, 49 L.Ed.2d 627, 96 S.Ct. 2737 (1976).

State v, Witherspoon, 110 N.C._App, 413, 419, 429 S F.2d 783, 786, (1993)

100

If the marijuana was being grown for defendant's personal consumption, it is unlikely that he would
consume such a large quantity within 30 days. If the marijuana was being grown in defendant's
home for purposes of sale, then the informant's statements indicate that defendant was engaged in
the ongoing criminal activity of selling marijuana.

The presence of a lighting system and timers, objects requiring installation and not subject to ready
mobility, the magistrate could reasonably infer that the evidence would likely remain in defendant's
home 30 days later.

One may properly infer that equipment acquired to accomplish the crime and records of the criminal
activity will be kept for some period of time. When the evidence sought is of an ongoing criminal
business of a necessarily long-term nature, such as marijuana growing, rather than that of a
completed act, greater lapses of time are permitted if the evidence in the affidavit shows the probable
existence of the activity at an earlier time.

The informant's observation (within 30 days) of the cultivation of marijuana plants, the growth cycle
of which lasts approximately 3 to 4 months according to the testimony presented at the suppression
hearing.

L T |
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State v. Lindsay, 58 N.C. App 564, 293
S.E.2d 833 (1982)

Search of the Defendant’s Home for Drugs
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“The search warrant was issued on 7 January 1980 upon the affidavit of S.B.I. Officer
Ned Whitmire. Whitmire stated that a confidential informant told Whitmire that he
knew defendant to habitually keep drugs on his person, had seen drugs at defendant's
home, and had seen defendant give drugs to his own children. This information was
received over a year prior to issuance of the warrant. However, the information relied
upon to establish probable cause came not only from the foregoing informant, but also
from Ed Woods, an undercover agent of the Polk County Sheriff's Department.
Approximately three weeks prior to issuance of the warrant, defendant and another man
sold Woods over ten pounds of marijuana and 377 doses of phenobarbital. A month prior
to this, defendant had attempted to sell two pounds of marijuana to Woods. Woods had
also purchased drugs in defendant's presence at a service station run by defendant. The
agent had seen defendant at a friend's apartment on several occasions when drugs were
being sold.”

State v, Lindsev, 58 N.C, _App, 564, 565,293 ST.2d
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As a general rule, an interval of two or more months between the alleged criminal activity and the
affidavit has been held to be such an unreasonably long delay as to vitiate the search
warrant. Annot., 100 A.L.R. 2d 525 (1965).

The reasoning of the Louchheim and Jones decisions is inapplicable, however, to the facts of the case
before us. Unlike the foregoing cases, the subject of this search warrant was not an item expected to be
kept for extended periods of time or designed for long-term use. Rather, the item sought to be seized was
marijuana, a substance which can be easily concealed and moved about and which is likely to be disposed
of or used. We therefore find that the year-old information was too stale to establish probable cause to
search defendant's residence.

Although the affidavit on which the search warrant was based also presented more recent information
concerning defendant's drug activities, the year-old information was the only evidence of residential
possession by defendant. The more recent information provided by undercover Agent Woods concerned
defendant's operation of a service station where drug activities occurred and his presence at a friend's
apartment where drugs were sold. The fact that defendant had this more recent involvement with drugs
establishes no reasonable inference that he continued to possess drugs in his home at the time the search
warrant was issued. The affidavit merely implicates a probability of the continued presence of drugs in
defendant's home. Nowhere in the recent information from Agent Woods is there any statement that
drugs were possessed or sold in or about the dwelling to be searched.

Lind i EQ7 2902 Q1 od o5
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State v. Pickard, 178 N.C. App.
631 S.E.2d 203 (2006

Search warrant obtained on Sept 1 2003, to search Defendant's residence for any
computers, computer equipment and accessories, any cassette videos or DVDs,
video cameras, digital cameras, film cameras and accessories, and photographs or
printed materials which could be consistent with the exploitation of a minor.
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7 year old child - Defendant (1) had rubbed his penis on top of his underwear on approximately six or seven
occasions. (2) would place him on the bed and lay him on his back and rub his genital area; (3) Defendant had
done the same thing to his friend, a six-year-old male, approximately four times.

6 year old child - had been in Defendant's home on several occasions and that Defendant had touched him.
The six-year-old male remembered that Defendant would lie in bed with him and other children, all in their
underwear, and watch television.

3 year old child - Defendant had taken lots pictures of her "in a costume that he had at his house." and he
had lots of pictures and videos and kept them under his bed "so no one can see them."

15 year old — Defendant penetrated her vagina several occasions; videotaped and photographed her nude and
sent images to people over the internet. Incidents took place two years prior. Defendant had videos,
photographs, and internet pictures of naked children in multiple places on property. Cameras on computers
in bedroom and living room. She stopped going to Defendant's home in January 2003.

Eight-year-old male - Defendant rubbing his hand between child’s belly button and his private area.
Defendant's camera was on a stand and when he took pictures they would appear on the computer screen.

The information provided by the fifteen-year-old female was eighteen to nineteen months old and other
depictions of sexual conduct with minors did not have specific time references.
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‘When evidence of previous criminal activity is advanced to support a finding of probable cause, a further
examination must be made to determine if the evidence of the prior activity is stale. State v. McCoy, 100
N.C. App. 574, 577, 397 S.E.2d 355, 358 (1990). "[W]here the affidavit properly recites facts indicating
activity of a protracted and continuous nature, a course of conduct, the passage of time becomes less
significant. The continuity of the offense may be the most important factor in determining whether the
probable cause is valid or stale." Id. (internal citations omitted).

North Carolina courts have repeatedly held that "young children cannot be expected to be exact regarding
times and dates[.]" State v. Wood, 311 N.C. 739, 742, 319 S.E.2d 247, 249 (1984). Thus, although the fifteen-
year-old and the other minors did not provide specific dates, their allegations of inappropriate sexual
touching by Defendant allowed the magistrate to reasonably infer that Defendant's criminal activity was
protracted and continuing in nature. See McCoy, 100 N.C. App. at 577, 397 S.E.2d at 358.

Furthermore, common sense is the ultimate criterion in determining the degree of evaporation of probable
cause. State v. Jones, 299 N.C. 298, 305, 261 S.E.2d 860, 865 (1980). "The significance of the length of time
between the point probable cause arose and when the warrant issued depends largely upon the property's
nature, and should be contemplated in view of the practical consideration of everyday life." Id. (citation
omitted). Other variables to consider when determining staleness are the items to be seized and the
character of the crime. State v. Witherspoon, 110 N.C. App. 413, 419, 429 S.E.2d 783, 786 (1993).

State v, Pickard 178 N.C_App 330, 335:336,631 S 1.2d 203,_207-208 (2006)
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The items sought by the search warrant - computers, computer equipment and
accessories, cassette videos or DVDs, video cameras, digital cameras, film cameras and
accessories-were not particularly incriminating in themselves and were of enduring
utility to Defendant. See Jones, 299 N.C. at 305, 261 S.E.2d at 865 (five months elapsed
between the time the witness saw the defendant's hatchet and gloves and when he told
police; however, since the items were not incriminating in themselves and had utility to
the defendant a reasonably prudent magistrate could have concluded that the items were
still in the defendant's home). The warrant also sought photographs or printed materials
which could be consistent with the exploitation of a minor. Photographs are made for the
purpose of preserving an image and to be kept. See People v. Russo, 439 Mich. 584,
601, 487 N.W.2d 698, 705 (1992) ('[P]hotographs guarantee that there will always be an
image of the child at the age of sexual preference because the photograph preserves the
child's youth forever."). There would be no reason to conclude that Defendant would have
felt a necessity to dispose of such items. Indeed, a practical assessment of this
information would lead a reasonably prudent magistrate to conclude that the computers,
cameras, accessories, and photographs were probably located in Defendant's home. See,
e.g, State v. Kirsch, 139 N.H. 647, 662 A.2d 937d(1995) (probable cause not stale where
the defendant’s most recent criminal activity an contac? with the victims occurred six
years prior to issuance of the warrant where the search warrant sought pornographic
movies and nude photographs of the minor victims).
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State v. Daye, 253 N.C. App.408, 798
S.E.2d 817 (2017)(unpublished)

Search of Defendant’s Residence for Drugs

112

“During the past two months Statesville Police Narcotic Investigators have been investigating suspicious activity at [the
residence]. Investigators have observed high vehicle traffic coming to and from the residence. You affiant [Investigator
Killian] known this type of behavior is consistent with the sale of illegal narcotics.

Your affiant [Investigator Killian] received information about marijuana being at [the residence]. This information has
been provided by a confidential, reliable informant, for purposes of this search warrant affidavit, known as "Keith".
"Keith" has worked for the Statesville Narcotics Division for approximately 2 years. During the past 2 years, "Keith" has
helped investigators with over 53 drug related cases. At the conclusion of these investigations, suspects were charged with
P ion with intent to sell/deliver a lled sut "Keith" has assisted Investigators with numerous controlled
purchases in which search warrants were obtained and executed at the conclusion of the investigation. Marijuana was
seized as a result of the search warrants. "Keith" is reliable and has proven so through assisting investigators in seizing
illegal narcotics in the Statesville area, specifically marijuana. On several different occasions "Keith" has observed
marijuana coming from [the residence].

In the past your affiant [Investigator Killian] received information from confidential, reliable informant about [Defendant]
selling marijuana at different locations in the Statesville area. The informant knows [Defendant] resides at [the residence].

Your affiant [Investigator Killian] entered [the residence] into Cjleads, which is an investigative tool utilized by law
enforcement. The address shows [Defendant] utilizing this address as a current place of residency. . . .

Your affiant [Investigator Killian] utilized Cjleads to look up [Defendant]. [Defendant] has a past violent criminal and
drug history.”

State v, Jabari Raheim Dave, 253 N.C_ App. 408, 798 SE2d 817 (2017)
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When evaluating whether information proffered in support of a search warrant
established probable cause, this Court has cautioned that the information may not be
"stale:“ The concern regarding the possible "staleness" of information in an affidavit
accompanying a search warrant application arises from the requirement that proof of
probable cause must be established by facts so closely related to the time of issuance of
the warrant so as to justify a finding of probable cause at that time. The general rule is
that no more than a reasonable time may have elapsed. The test for staleness of
information on which a search warrant is based is whether the facts indicate that
probable cause exists at the time the warrant is issued. Common sense must be used in
determining the degree of evaporation of probable cause. The likelihood that the evidence
sought is still in place is a function not simply of watch and calendar but of variables that
do not punch a clock.

264,262-06, 2230820

Brown, 248 N.C. App. at 76, 787 S E.2d at 85 (quoting State v. Lindsey, 58 N.C. App. 564, 565-66, 203 S E.2d
833,834 (1oR2)),
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“In the present case, as in Brown and Newcomb, we are
unable to determine whether the information provided
by either confidential informant described in the
affidavit was stale. In the affidavit, Investigator Killian

stated that "foln several _differe casions”  a
confidential informant identified as "Keith" "observed
marijuana coming from [the residencel.” Similarly,

Tnvestigator Killian stated in the affidavit that "in the
past” he had "received information from a confidential,
reliable informant about [Defendant] selling marijuana
at different locations in the Statesville area” and that
the "informant knows [Defendant] resides at [the
residence].” In both instances, the affidavit does not
state when the confidential informants observed the
activity described in the affidayit; rather, the affidavit
only revealed that the activity was observed "[o]n
several different occasions’ and "fijn the past,"
respectively. The affidavit gave no details from which
one could conclude that the informants' knowledge was.
current, We are therefore unable to determine whether
the i i iginating from  either i
informant was collected within a "reasonable ti
the issuance of the search warrant so as to
" Brown, 248 N.C. App. at 7
787  SE2d  at 85  (citation  omitted).”
State v Jabayi Raheim Dave, 2017 N.C, App, IEXIS
327.%13.14, 253 N.C_App 408 798 SK2d 817
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§ 15A-248. Time of execution of a search warrant.

VOID IF NOT A cearch -
search warrant must be executed within
EXECUTE D WITH I N 48 hours from the time of issuance. Any

warrant not executed within that time limit
48 hou rs is void and must be marked “not executed”
and returned without unnecessary delay to
the clerk of the issuing court.

116

N.C. Gen. Stat. Ch. 15A, Subch. II, Art. 11
Official Commentary

Section 15A-248 provides that search warrants must be executed within 48 hours after issuance and that
warrants not executed within this time must be returned to the issuing court. Formerly, North Carolina law
provided no time limit for the execution of search warrants and did not require that unexecuted warrants be
returned to the court. The Commission was informed that as a result of the absence of such provisions, there
were a number of “stale” but facially valid warrants “floating around.” If a search warrant is not promptly
executed, there is a serious question whether the probable cause that existed at the time of issuance is still
present. If a search warrant is not executed within 48 hours as this section provides, it does not mean that the
search may not take place; the only effect of the provision is that the invalid warrant must be returned. A new
warrant may then be obtained if the grounds for it can be demonstrated.
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Anticipatory Search Warra

118

“Anticipatory search warrants are "issued in advance of the
receipt of particular property at the premises designated in
the warrant[.]" Issuance of an anticipatory warrant is
"based on a showing of future probable cause to believe that
an item will be at a specific location at a particular time in
the near future.“

State v, Phillips, 160 N.C. App. 549 551, 536 S.1.2d 540
242 (2003
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State v. Smith, 124 N.C. App.
565, 478 S.E.2d 237 (1996)

Anticipatory Search Warrant for Drugs to Be Delivered to a House

120




In Smith, law enforcement set up a sale of cocaine to a known drug dealer in a “supply
and buy transaction.” In other words, the informant was going to sell drugs to the target.
After arranging a meet up at the Defendant’s location for him to purchase from the
informant, law enforcement obtained a search warrant that stated in part
“On February 15, 1993, I received information from a confidential informant who, within
the past seventy-two hours had observed a quantity of cocaine located in the residence of
BOBBY "BOB" LEE SMITH located on Old Lystra Road, Orange County, North Carolina.
Based on my training, experience and evidence gathered through this investigation, I
have the opinion that this informant's information is correct and accurate.”

The State and Defendant agreed that this was an anticipatory search warrant. However,
“the affidavit was written in the present or past tense, and in no way expresses that it is
"contingent," or in "anticipation" of future events” such as delivery of the cocaine to the
residence at the location described in the warrant.
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“Although anticipatory warrants are constitutionally
permissible under both the North Carolina and federal
constitutions, the instant warrant is fatally defective
under N.C. Const. art. I, § 20. Nothing in either the
constitution or the statutes of this state precludes the
issuance of an anticipatory search warrant -- so long as
there is probable cause to believe that contraband
presently in transit will be at the place to be searched at
the time of the execution of the warrant. However, this
type of warrant presents an acute possibility of abuse
because it is congitioned on the occurrence of a future
event, and thus potentially opens the door for the
exercise of discretion by those executing the
warrant. See Ricciardelli, 998 F.2d at 12. The magistrate
who issues an anticipatory search warrant must take
particular care to eliminate the opportunity for
government agents to exercise unfettered discretion in
the execution of the warrant.

478 S.E.2d

State v, Smith, 124 N.C,App, 565, 5
5 1996
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Such vigilance is achieved by observing the following three requirements: (1)
The anticipatory warrant must set out, on its face, explicit, clear, and narrowly drawn
triggering events which must occur before execution may take place; (2) Those triggering
events, from which probable cause arises, must be (a) ascertainable, and (b) preordained,
meaning that the property is on a sure and irreversible course to its destmatlon, an

finally, (3) No search may occur unless and until the property does, in fact, arrive at that
destination. These conditions ensure that the required nexus between the criminal act,
the evidence to be seized, and the identity of the place to be searched is achieved. Only
where the magistrate has crafted the anticipatory search warrant with "explicit, clear,
and narrowly drawn conditions governing its execution" are the constitutionally protected
privacy interests safeguarded. Id. at 12.
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The instant warrant falls woefully short of the above standards in nearly every material way.
The most glaring deficiency of this warrant is the absolute lack of language denoting it as
"anticipatory." Without going outside the four corners of the warrant (which, as we have stated,
we cannot), there is no way a reviewing court could determine that this was anything more than
a run-of-the-mill warrant. The State seems to concede this point, by directing us to
Detective T.A. Coleman's suppression hearing testimony, where the detective stated that the
"search warrant was an anticipatory warrant based upon an expected delivery of one kilogram
of cocaine to the residence of the defendant on February 15th." One wonders why
this _ statement cannot be found in the affidavits. The 15 February date in the affidavit has
significance, the State argues, because the warrant was actually authorized on the evening of
14 February. In fact, the State's entire case appears to revolve around this clerical bulwark.

The instant warrant, on its face, shows that it is unconditional -- as it overlooks (inter alia) the "need for
establishing a nexus between the triggering event and the place to be searched.” Id. at 13; and see United
States v. Goff, 681 F.2d 1238, 1240 (9th Cir. 1982) (finding the requirement for a nexus met where
defendant boarded an airplane and agents then procured a warrant to search him at the flight's terminus).
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State v. Phillips
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When a parcel from California exhibited several characteristics indicating the possible presence of drugs, Detective
Anders set the parcel aside for inspection by a K-9 unit. When the K-9 unit indicated the presence of narcotics in the
package, a search warrant was obtained and executed. Detective Anders discovered the package contained approximately
1,000 grams of crack cocaine

Detective Anders obtained a second search warrant for the address to which the package was to be delivered based on
the discovery of the narcotics and arranged a controlled delivery of the re-sealed package. The package itself was
addressed to Sonya Moore at 1412 Hamlet Place, Greensboro, North Carolina. The pertinent part of the search warrant
stated:

On this date, this applicant and other officers will attempt to make a controlled delivery of the Federal Express Package
addressed to Sonya Moore, 1412 Hamlet Pl., Greensboro, N.C. If this Federal Express Package is delivered to said
residence within the forty eight hours of the Issuance of this Warrant, this search warrant will be executed shortly
therafter (sic).

The controlled delivery took place that same day shortly before 11 o'clock in the morning. Since there was no answer and
the label indicated a signature release, allowing the package to be left at the destin if no one was home to sign for
its receipt, the officer attempting the delivery left the package on the porch. A few minutes later, defendant opened the
front door from the inside of the house and retrieved the package. Approximately twenty minutes later, Detective Anders
executed the search warrant and forced entry into defendant's residence when no one answered the door. Detective
Anders found defendant in the bathroom, using his body to prevent entry and flushing crack cocaine down the commode.
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“On this date, this applicant and other officers will attempt
to make a controlled delivery of the Federal Express
Package addressed to Sonya Moore, 1412 Hamlet P,
Greensboro, N.C. If this Federal Express Package is
delivered to said residence within the forty eight hours of
the Issuance of this Warrant, this search warrant will be
executed shortly therafter (sic).”

State v, Phillips, 160 N.C_App 549, 550, 586 S.F.2d 540
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ANONYMOUS INFORMANTS v. CONFIDENTIAL INFORMANTS
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State v. Benters 367 N.C. 660, 766 S.E.2d 593 (2014)

“On September 29, 2011 Lt. Ferguson, hereby known as your affiant, received information
from Detective J. Hastings of the Franklin County Sheriff's é)fﬁce Narcotics Division
about a residence lna\§ance ounty that 1s currently being used as an indoor marjjuana
growing operation. Detective Hastings has extensive training and experience with indoor
marijuana growing investigations on the state and federal level. Within the past week
Hastings met with a confidential and reliable source of information that told him an
indoor marijuana growing operation was located at 527 Currin Road in Henderson, North
Caéolirﬁa, 'I%*Ae_ 'é]formant aid that the ,ﬁ?w‘ing operatioil wﬂs housed in the main house
and other buildings on the property. e informant also knew that the owner of the
property was a white male by the name of Glenn Benters. Benters is not currently living
at the residence, however [he] is using it to house an indoor marijuana growing operation.
Benters and the Currin Road property [are] also known by your affiant from a criminal
case involving a stolen flatbed trailer with a load of wood that was taken from Burlington
North Carolina. Detective Hastings obtained a subpoena for current subscriber
information. Kilowatt usage, account notes, and billing information for the past twenty-
four months in association with the 527 Currin Road Henderson NC property from
Progress Energy Legal Department. Information provided in said subpoena indicated that
Glenn Benters is the current subscriber and the kilowatt usage hours are indicative of a
marijuana grow operation based on the extreme high and low I%lowatt usage.”

State v, Bent
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“Also on 9-29-2011 Detective Hastings and your affiant along with narcotics detectives from the Vance and Franklin
County Sheriffs' Office as well as special agents with the North Carolina S.B.I. traveled to the residence at 527 Currin
Road Henderson NC[ Jand observed from outside of the curtilage multiple items in plain view that were indicative of an
indoor marij growing ion. The items d above are as followed [sic]; potting soil, starting fertilizer,
seed starting trays, plastic cups, metal storage racks, and portable pump type sprayers. Detectives did not observe any
gardens or potted plants located around the residence. Detectives observed a red Dodge full size pickup truck parked by
a building located on the curtilage of the residence and heard music coming from the area of the residence.

After_observing the above listed ci to conduct a knock and talk interview with
anyone present at the residence. After knocking on the back door, which your affiant knows Benters commonly uses
based on previous encounters, your affiant waited a few minutes for someone to come to the door. When no one came to
the door, your affiant walked to a building behind the residence that music was coming from in an attempt to find
someone. Upon reaching the rear door of the building, your affiant instantly noticed the strong odor of marijuana
emanating from the building, Your affiant walked over to a set of double doors on the other side of the building and
observed two locked double doors that had been covered from the inside of the building with thick mil black plastic
commonly used in marijuana grows to hide light emanated by halogen light typically used in indoor marijuana growing
operations. Thick mil plastic was also present on windows inside the residence as well.”

Benters. at 662:663, 766 S.£.2d at 596:597 (2014)
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“Because the affidavit is based in part upon information
received by Detective Hastings from a source unknown
to Lieutenant Ferguson, we must determine the
reliability of the information by assessing whether the
information came from an informant who was merely
anonymous or one who could be classified as confidential
and reliable. State v. Hughes, 353 N.C. 200, 203, 539
S.E.2d 625, 628 (2000). This Court has explained
that statements against an informant's penal interests
and statements given by an informant with a history of
providing rehable information to law enforcement carry
greater  weight for purposes of establishing
Feliability. 1d. w4y 204, 539 S.E.2d at 628-29; Riggs, 328
N.C. at 219, 400 S.E.2d at 433 (discussing informant
reliability based on an informant's "track record"); State
v. Beam, 325 N.C. 217, 221, 381 S.E.2d 327, 330
(1989) (acknowledging _the credibility of statements
against penal interest (citation omitted)); Arrington, 311
N.C. at 641, 319 S.E.2d at 259 (discussing the credibility
of statements against penal interest); see Hughes, 353
N.C. at 204, 539 S.E.2d at 628 (suggesting that "other
indication[s] of reliability” may suffice even in the
sence of statements against penal interest or an
informant's history of giving reliable information).”

Benters 367 N.C, at 665:666, 766 8.1.2d at 59;
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“When sufficient indicia of reliability are wanting, however, we evaluate the information
based on the anonymous tip standard. Hughes, 353 N.C. at 205, 539 S.E.2d at 629. An
anonymous tip, standing alone, is rarely sufficient, but "the tip combined with
corroboration by the police could show indicia of reliability that would be sufficient to
[pass constitutional muster]." Id. (citing Alabama v. White, 496 U.S. 325, 329, 110 S. Ct.
2412, 2416, 110 L. Ed. 2d 301, 308 (1990)). Thus, "a tip that is somewhat lacking in
reliability may still provide a basis for [probable cause] if it is buttressed by sufficient
police corroboration." 353 N.C. at 207, 539 S.E.2d at 630 (citation omitted). Under this
flexible inquiry, when a tip is less reliable, law enforcement officers carry a greater
burden to corroborate the mformatwn Id. at 205, 539 S.E.2d at 629. As compared with
the less d ding r standard, probable cause requires both a greater
quantity and higher quahty of information. White, 496 U.S. at 329-30, 110 S. Ct. at 2416,
110 L. Ed. 2d at 308-09.”

Benters. at 666, 766 S.E.2d at 598-599 (2014)
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“Taking the relevant factors together in view of the totality

the circumstances, we conclude_that the_ officers'
verification of mundane information, Detective Hastings's
statements regarding defendant's utlhty records, and the
officers' observations of defendant's gardening supplies are
not sufficiently corroborative of the anonymous tip or
otherwise sufficient to establish  probable = cause,
notwithstanding the officers’ professional training and
experience. Furthermore, the material allegations set forth
in the affidavit are uniformly conclusory and fail to provide
a substantial basis from which the magistrate could
determine that prohable cause_existed. Gate@ 462 US. at
238-39, 103 S.” Ct. 2332-33, 76 L. Ed. at 548-
49; Arrmgton 311 NC at 638, 319 §E2d at 257-
58; Campbell, 282 N.C. at 130-31, 191 S.E.2d at
756. Accordingly, although "great deference qhould be paid
a m?\]glstrates determmatlon ofegr obable cause," Sinapi,
359 t 399, 610 S.E.2d (citation and quotation
marks omitted), we hold the afﬁda\At at issue is insufficient
to establish probable cause.”

Benters, at 673, 766 S.1.2d at 60:

State v. Moye, 12 N.C. App. 178, 182 S.E.2d 814 (1971)

The facts which establish probably (sic) cause for the issuance of a search warrant are as
follows: Information furnished by a reliable and confidential informant who states that he
has personal knowledge of marihuana being on the above premises at Tempie Moye, 427
Sampson St. Kinston, N. C. This informer has given information in July 1970 and a
search was made and narcotic drugs were found and a subject charged with the crime of
possession of narcotics. This have (sic) given information on other types of crimes in the
years of 1969 and 1970 and his information was found to be true and correct and resulted
1n convictions of subjects being involved.“

State v. Move, 12 N.C_App. 178, 180 182 S.1.2d 814, 816, (1971)
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We hold that the search warrant,
including the attached affidavit, is in
substantial compliance with the
provisions of Article 4, Chapter 15 of
the General Statutes of North Carolina,
which was rewritten in 1969 to be
effective upon its ratification on 19
June 1969. See State v. Vestal, 278 N.C.
561, 180 S.E. 2d 755 (1971). We
think Aguilar v. Texas, 378 U.S. 108, 12
L. Ed. 2d 723, 84 S.Ct. 1509 (1964), and
the other cases cited by defendant are
distinguishable.

State v, Move, 12 N.C, App, 178, 180
181,182 S F.2d 814,816, (1971)
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Mere Conclusion or Statement?

The affidavit in question is based on information given the affiant by an informer and
substantiated by the affiant and other members of the Wayne County Sheriff's
Department. The affiant stated that an informant had personal knowledge of the delivery
of narcotic drugs and marijuana to the residence of defendant at 4:30 p.m. on 24 January
1971. Affiant stated that the Sheriff's Department had observed an unusual amount of
traffic in and out of defendant's residence during the preceding year and other reports
had been received that defendant was dealing in drugs. This affidavit is specific and
detailed. It sets forth substantial underlying facts establishing probable cause for a
search. The affidavit must also set forth circumstances from which the officer concluded
that his informant was reliable. The affiant stated that the confidential informant, "has
proven reliable and credible in the past." We are of the opinion that the circumstances set
forth in support of the informant's reliability are the irreducible minimum on which a
warrant may be sustained. The statement that the informant has proven reliable in the
past is a statement of fact and not a mere conclusion. While we do not approve of such
brevity in an affidavit, it does meet the minimum standards. See State v. Moye, 12 N.C.
App. 178, 182 S.E. 2d 814 (1971).

State v. Altman, 15 N.C. App_ 257, 259, 189 S.E.2d 79:

794-795 (1972)
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State v. Whitley 58 N.C. App. 539, 293 S.E.2d 838 (1982)

“Information obtained from a reliable confidential informer whose information has proven
correct in the past and has led to the recovery of stolen property before. This informant

as items described on the attached lists ofq len property in ti,)e possession of Maylon
Theo Whitley in the past 2 weeks. The informant states that Maylon Theo Whitley has
some of this property in his possession now. In the second week of February, 1971,
Maylon Theo Whitley and 2 other men did have and sell to Mr. Milton Massey of
Knightdale N.C. a Sears television set bearing Serial # 528-81108. This t.v. was stolen
from the residence of Mr. Raymond L. Murray on 2/8/71. The informant states that on
this same week Maylon Theo Whltley had in his possession a number of guns, rolled
money (silver) and other items that fit the description of the items stolen from the
residence of Mr. Phil; 1{) W. Blake of Rt. # 2, Knightdale N.C. on 2/10/71. Also 2 of these
guns on the atfached list have been recovered from Mr. Will Hudson of 2205 Fvers Drive

the Wake County Sheriff's Dept. These 2 guns were left with Mr. Hudson by one of the

same men that was with Maylon Whitley when the t.v. set was sold to Mr. Massey.
Maylon Whitley is known to most local law enforcement agencies as a break in artist and
he has a criminal record in this state. He is under various criminal indictments in three
counties at this time and is presently out on bail waiting trial.”

93 8 12.2d 838, 840 (1982)

State v, Whitlev, 58 N.C, App, 539, 542
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JIf the informant had stated to the affiant, that recently
he personally had seen the stolen items in defendants
posgession _at his residence, the affidavit would clearhi
suffice. Absent a statement, however, clmmmg personal
observation or otherwise detalhng the manner in which the
mformatmn was gathered, it is espec1ally 1mp0rtant that the

p deﬁmbe the accused's crimi ctivity in sufficient detail
at the magistrate may know tl t e 1s relying on somet! nng
more substantial than a casual ru or an accusation

based merely on an individual's general reputation.

The affidavit here attnbutes three statements to the informant:
(1) that defendant had in his possessxon within the preceding
wes s describe stol rty on lists
attaLhed 60 tfe affidavit, which were compr?ptf by victims of
the thefts; (2) that defendant currently has some of these items
n hxs possession; and (3) that durmg the second week 1n
February 1971 ut one week before the 22 Februa 1971
§‘ awt and seg\rch warrant) defendant had n his pogesslon
items which fit the description of certain stolen items,
specifically including guns and rolled silver money.”
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Because the affidavit does not describe how the informant gathered his information, the
informant's tip had to provide sufficient detail to show that the information was based on
"something more substantial than a casual rumor." The affidavit indicates that the
informant was able to describe particular items in sufficient detail to identify them as
items described on lists of stolen property. This detailed description supports the
inference that the informant personally observed the allegedly stolen items.

Since at least some of the items the informant alleged defendant possessed are not such
as could reasonably be expected to be stored on defendant's person, however, the inference
that the stolen goods were possessed at defendant's residence reasonably arises from the
informant's allegations. Thus, the informant's tip was sufficient to supply "reasonable
cause to believe that the proposed search . . . [would] reveal the presence upon the
described premises of the objects sought," This assignment of error is therefore overruled.

Whitlev, at 543-544, 293 SF.2d at 838,
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Methods of Proving Reliability of Ir

* Show that the informant has previously provided information that was
reliable.
* The statement that the informant has proven reliable in the past is a
statement of fact and not a mere conclusion. Has information previously
been provided that has led to arrests?

+ How did the informant obtain the information
« Can information be corroborated by other sources

« Statement Against Penal Interest
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MODIFY VARIOUS PROVISIONS ALLOWING FOR REMOTE ORDDIGITAL COURT
PROCEEDIN
sE( THON 10w G
b) GS.

udgme;
proceeding 1o auborise o require

communicate or record information. The-

warsants- A document may be created and existin paper form or in electronic

Session Law 202147 Page 7

form or in both forms. Each document shall contain the legible, printed name
e person who sined the document
SECTION 10,0 6
Befor scing on the splictio, m issuing

-senior-regular
sout judg-for vl
Adminis ofthe

§ 15A-245. Basis for issuance of a search

warrant; duty of the issuing official.

(a) Before acting on the application, the issuing official may examine on oath the applicant or any other person who
may possess pertinent information, but information other than that contained in the affidavit may not be
considered by the issuing official in determining whether probable cause exists for the issuance of the warrant
unless the information is either recorded or contemporaneously summarized in the record or on the face of the
warrant by the issuing official. The information must be shown by one or both of the following:

(1) Affidavit.

(2) Oral testimony under oath or affirmation before the issuing official.

(3) Repealed by Session Laws 202147, s 10(c), effective June 18, 2021, and applicable to proceedings

occurring on or after that date.
(b) If the issuing official finds that the application meets the requirements of this Article and finds there is
probable cause to believ that thesearch willdiscover items specifed i the application which are subject o seizure

2, he must issue a search warrant in accordance with the requirements of this Article. The

b e o the vt and wassant amaTieation st i peompty B thom with the
clerk. If he does not so find, the official must deny the application.

sion
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ALLOW COURT PROCEEDINGS BY AUDIO/VIDEO TRANSMISSION

SECTION 9.(a) Article 7 of Chapter 7A of the General Statutes is amended by
adding a new section to read:

Page 6 Session Law 2021-47 Senate Bill

7A-49.6. Pre i by audio and video issi

(a)  Except as otherwise provided in this section. judicial officials may conduct

proceedings of all types using an audio and video ission in which the parties. the presiding

official. and any other participants can see and hear each other. Judicial officials conducting
d by audio and video under this section must d the

rights of those persons involved in the proceeding and preserve the integrity of the judicial

process
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MODIFY VARIOUS PROVISIONS ALLOWING FOR REMOTE OR DIGITAL COURT
PROCEEDINGS
SECTION 10.(a) G.S. 7B-1906(1)is repealed.
SECTION 10.(b) G.S. 15A-101.1(2) read
2)  "Document” means any pleading. criminal process, subpocna. complaint,
motion. anm ot i, commision, waver, o, dismissl,
order, jud ther ded in a criminal or contempt
osesng to Y iborie o reqire an acton. 10 Tecord  decson of 0
communicate or record information. ‘Fhe—term—does-—not-inchude-search
s document iy b crested andexit i paper for o i ceconc

Senate Bill 255 Session Law 202147 Page 7

form ot in b o, Eachdocument sl contai h egile,prned ame
of the person who signed the documer
CTION 10.(c) G.S. 1A d
Before ating ot the spplicmton the o
'qwhmm«vr ‘any other person who may possess pertnent i
that contained in the \th\u may not be considered
whether probable s fo e suance of he warran uness the informaton s €
Teconded o conteamporncounls ammarsed o the ecordof o h e of he e by the
issuing official. The information must be shown by one or mare both of the following:
-\ﬂnh\n orAffidavi.

officil n on outh the
formation, m mrmm.mm other than
by the issuin

in dermiing

& nm iesimonyunder i or affimintion-presenied_by-a_swom-w

use-of—audio-and-video- Fansmission-pursuan-{o-this-subdivision.the

Submitted:-to-the-Adminisizative- Office-of the-Courts-by-the-senior-regular

Courts.”
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MODIFY VARIOUS PROVISIONS ALLOWING FOR REMOTE OR DIGITAL COURT

PROCE]
CTION 100 G TB19060 s epcaed

SECTION 10.(b) G
") "Document” means any p um criminal process, subpocna. complaint
mtion. pplictio, woe, ffidavitcommision, vaivr conen. imisal,
order, judgm ther writing intended minal of contempt
roceeding s waiocine % Teqise gt to e+ deiion ot o
communicate or record information. The-{ern-does-sot-include scarch
v docummentmay be ereted e exist i pape for o in elecronic
Senate Bill 255 Session Law 202147 Page 7

form ot in b foms. Eachdocunens sl contai the egile,prinied ame
of theperon s sl e doce
SECTION 10.(¢) C 245(a) reads as rewr

@) Delore stng on the '\\Vphmllm\ the Suing offiil may examine on oath the
applicant or any other information. but than
that un\hm\(d inthe afdvit may po be considered by the g offical n dterining
whether probabl s for the issu
ecorded o com

seocescouly Sumarized n b afhe warran by 4
esuing official The information st b shown by one o mere bt of the ollowin
(1) Affidavit-orAffidavit
@ Ortseimcny mder ot ot koo the g ol onflcal.
@) Osal-testimony-—under—oath- ation-presened:
oo i e et o o o of i o vidon
ransmission i which both parties-can-sce-and- hear each other. Prior (o-the.
dio-—and-—video-wansmission-pursuan—to-this-subdivisionthe
s andtypeofeqipment fo v nd video ransmision sl be
submited o-the-Adminisive- Office-of he Cour-by he-senor egub

Courss
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(10) “Signature” means any symbol, including, but
not limited to, the name of an individual, which is
executed by that individual, personally or through an
authorized agent, with the intent to authenticate or to
effect the issuance or entry of a document. A
document may | igned by of any manual,

¢s the
individual’s signature to appear in or on the
document. Any party challenging the validity of a
signature shall have the burden of pleading,
producing evidence, and proving that the signature
was not the act of the person whose signature it
appears be.
N

mechanical or electronic
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Impact of 5.L. 202147 on Preexisting Statutory Authority for AVT Use in Court Proceedings
Prior to the enactment of S.L. 2021-47, various statutes expressly authorized or restricted the use of AVT.
in certain kinds of court proceedings. Session Law 2021-47 repeals the AVT-related provisions in the
following statutes:

« 6.5.78-1906 (continued custody review hearing);

*  G.5.15A-245 (search warrant);

*  G.5.15A-601 (first appearance);

G5 154941 (arraignment);

*rx
North Crln il Branch Lot Priting Procsdins by Ak
andidso Trasmsson | /201202,

* G.5.508-2 (ex parte domestic violence protective order);

*  G.5.50C-6 (ex parte civil no-contact order);

65,507 [permanent civil no-contact order); and

* G.5.122C-268 (inpatient commitment).
As a result of the repeal, the remote proceedings statute now governs the use of AVT in proceedings that
are covered by the above statutes.
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North Carolina Criminal Law Blog
With Enactment of SB 255,
COVID-19 Emergency

Directives Come to an End

June 1 Sh

Earlier today, Chief Justice Paul Newby rescinded

<hups:/ Ao ncsourtsgov/assets e

i Emergency
Directives. The Chief Justice determined that the enactment of $.L. 2021-47

on Fri ive s,

B Directive 5,

by

emergeneydiectives gz

Search Gs. officers to

superior court judge and chief district court judge obtained approval of the

i ives, my s that thi i
seldom used. But after in-person court proceedings were interrupted last year
dircct ippo
search warrant applications.

SL.
search warrants in two important ways. First, it amends G.S. 154+101.1(2),
which had excluded search warrants from the types of documents that could

Mlows a judicial offcial to
affixan warrant, for
i a paper original. Second, Taw
officers to testify by videoconference f approved. As rewritten, oral testimony
under oath or affirmation in support of a search warrant (hy an officer or
another witness) may be received pursuant to the remote proceedings

authorized under new G.5. 7

-49.6.

remote proceedings generally authorized under new G.S. 7A~49.6.

These changes also were effective Friday, June 18, 2021, for proceedings on or
after that date.
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Search Warrants

AUGUST

s222t0tal 6675 total 8,035 total

~s185/month  ~556.25/month  *669.58/month
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