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Volume 1: Family Law

Child Custody

Cases Decided Between June 4, 2004 and September 21, 2004

Jurisdiction

In the Matter of N.R.M., T.F.M., Minor Juveniles, 598 S.E.2d 147(N.C. App., July 6, 2004).

Held. Trial court did not have subject matter jurisdiction under the UCCJEA to consider a termination of parental rights petition filed by father. (modification jurisdiction)

Discussion. An Arkansas court entered a custody order in 2000 that granted father custody and mother visitation rights. In 2002, father filed the present action in NC requesting termination of mother’s parental rights. At that time father had lived in NC with the children since 2000. Mother remained in Arkansas. Neither party raised the issue of subject matter jurisdiction but the court of appeals held it would consider the issue sua sponte. The COA first determined that TRP proceeding are subject to the UCCJEA and therefore subject matter jurisdiction for TPR is determined in the same manner as other custody determinations. The court then held that because Arkansas had entered a custody order while exercising jurisdiction consistent with the UCCJEA, the NC court had no jurisdiction to modify that custody arrangement without modification jurisdiction pursuant to G.S. 50A-203. The court concluded that a TPR would amount to a modification of the custody order, and further concluded that NC did not have modification jurisdiction despite the fact that NC did meet the definition of “home state” at the time the TPR petition was filed. According to G.S. 50A-203, even if NC has a ground for exercising initial jurisdiction pursuant to G.S. 50A-201, NC does not have modification jurisdiction when one parent remains in the issuing state unless the issuing state determines that 1) it no longer has a basis for exercising jurisdiction or 2) NC would be the more convenient forum. As the Arkansas court had not made such a determination in this case, the court of appeals held that NC did not have modification jurisdiction.

Custody and Domestic Violence

S.L. 2004-186 (H 1354), effective October 1, 2004, significantly revises the provisions relating to the consideration of temporary custody in the context of an action for a civil domestic violence protective order pursuant to G.S.50B. For summary of those changes, see discussion in Domestic Violence section of Volume 1: Family Law.


Section 17.1 of that bill also amends G.S. 50-13.2(b) to provide that if a court hearing a child custody claim finds that domestic violence has occurred, it must enter custody orders that best protect the children and the party who was the victim of domestic violence, in accordance with the new provisions added to G.S. 50B-3(a)(1). Those new provisions provide that custody must be decided based upon the best interest of the child, but with particular consideration given to the safety of the child. In addition, G.S. 50B-3(a1)(2) provides a list of factors the court must consider when awarding custody or visitation after finding domestic violence has occurred, and G.S.50B-3(a1)(3) lists conditions the court may consider placing upon visitation to protect the well-being of the child and the safety of the victim of domestic violence. Such conditions include ordering supervised visitation and/or exchange of the child, prohibiting overnight visitation, and ordering a noncustodial parent to an abuser treatment program. This amendment applies to custody actions filed on or after October 1, 2004. 

Child Conceived as Result of Sexual Assault

S.L. 2004-128, sec. 10 (S 577) amends G.S. 50-13.1(a) to provide that any person who is convicted of first degree rape pursuant to G.S. 14-27.2 or second degree rape pursuant to G.S 14-27.3 has no right to seek custody of any child conceived as a result of that criminal act. Applies to offenses committed on or after December 1, 2004.

Volume 1: Family Law

Equitable Distribution 

Cases Decided Between June 4, 2004 and September 21, 2004

Procedure

Rhue v. Pace, 598 S.E.2d 662(N.C. App., July 20, 2004).

Held: Trial court did not err in granting summary judgment to defendant on plaintiff’s claims for alimony and equitable distribution where plaintiff’s claims were not pending at the time a judgment for absolute divorce was entered.

Discussion. In a procedurally confusing case, plaintiff filed at least three complaints for equitable distribution and alimony. Plaintiff voluntarily dismissed two of the complaints before the parties were granted an absolute divorce. The last complaint was filed after the absolute divorce judgment was granted. The trial court dismissed the last complaint after finding that G.S. 50-11 barred plaintiff’s claims for alimony and ED. That statute provides that both alimony and equitable distribution must be requested before entry of absolute divorce. According to the court of appeals, this statute requires that claims for alimony and equitable distribution be pending at the time of divorce. If pending at the time of divorce, a plaintiff can subsequently dismiss the claims pursuant to Rule 41 and re-file within one year. However, if the claims are not pending at the time of divorce, G.S. 50-11 bars their filing after divorce. The court also rejected plaintiff’s argument that her earlier voluntary dismissals were invalid because defendant had filed counterclaims in both cases. The court acknowledged that a voluntary dismissal requires consent or leave of court once a counterclaim has been filed, but the court found in this case defendant had consented to the dismissals by not objecting to them.

Classification and distribution

Larkin v. Larkin, 598 S.E.2d 651(N.C. App., July 20, 2004).

Held. Trial court erred in failing to distribute date of separation value of joint checking account even though account had a zero balance on the date of distribution.

Discussion. Parties had a joint account with a balance of $44,739.52 on the date of separation. During separation, parties made deposits to the account as well as withdrawals from the account to pay living expenses. Trial court properly valued the marital account, but concluded that it was not equitable to distribute the date of separation value because the funds had been used during separation for marital and other appropriate expenses. The court of appeals held the trial court erred in failing to distribute the marital asset. The court remanded for proper distribution, instructing the trial court that use of the marital funds during separation is a distribution factor that must be considered when determining an appropriate distribution, but also instructing the trial court that all marital property must be distributed. The court of appeals also noted in a footnote that while the passive appreciation and depreciation of the account during separation is divisible property, the appreciation and depreciation occurring as the result of the actions of the spouses in depositing and withdrawing funds is not divisible property. The active appreciation and depreciation, as well as the causes of the appreciation and depreciation, are distribution factors.

Held. Trial court did not err in reducing value of marital property to account for expenditures made during separation.

Discussion. Parties owned another account on the date of separation with a value of $424,950. The parties agreed that the account was created to pay college expenses for the children of the marriage. During separation, plaintiff withdrew funds to pay a joint tax liability, as well as college tuition and the cost of a new car for one of the children. The trial court found these payments to be within the contemplated purposes for the account and reduced the value of the account by the amount of the expenditures before distributing the remaining account. Defendant argued on appeal that the trial court erred by failing to distribute the entire date of separation value of the account. The court of appeals rejected that argument, holding that because the trial court properly classified and valued the account as of the date of separation, and properly considered the postseparation withdrawals as distribution factors, it did not abuse its discretion by failing to distribute the portion of the account that was spent during separation.

Valuation of personal property; distributive awards

Urciolo v. Urciolo, N.C. App., S.E.2d (September 21, 2004).

Held. Trial court’s finding that the value of a motorcycle was “at least $16,450” was sufficient and was supported by the evidence.

Discussion. Trial court found that motorcycle purchased by the parties several months before separation was marital property. The purchase price was $16,450 and the court found that the parties had made customized additions at the time of purchase. The court also found that the NADA value on the date of separation was $13,310. The trial court concluded that because of the customizations, the motorcycle had at least the same value as the purchase price. On appeal defendant argued that the valuation was insufficient and not based upon the evidence. The court of appeals disagreed, holding that the trial court’s value was supported by the evidence and supported by appropriate findings of “ultimate fact”. The court of appeals noted that the trial court also had appropriately identified the net value of the motorcycle by subtracting the date of separation value of the debt against it from the date of separation market value.

Held. Trial court erred in ordering a distributive award without first concluding that the statutory presumption in favor of an in-kind distribution had been rebutted.

Discussion. Trial court concluded that an equal distribution was equitable and ordered defendant to pay plaintiff a distributive award in the amount of $25,000. The judgment contained no reference to the presumption in G.S. 50-20(e) that in-kind distributions are equitable. The court of appeals held that, to support a distributive award, a trial court must conclude based upon appropriate findings of fact that the statutory presumption in favor of in-kind distributions has been rebutted. The court of appeals remanded the case to the trial court for further consideration but did not discuss the type of evidence necessary to rebut the presumption.

Held. Trial court erred in ordering defendant to pay a distributive award without identifying liquid assets sufficient to satisfy the award.

Discussion. The trial court ordered defendant to pay a $25,000 distributive award and found that defendant had a trust account in the amount of $5,219 that could be used to partially satisfy the award. The court of appeals agreed with defendant’s argument on appeal that the trial court was required to identify liquid assets sufficient to pay the entire distributive award. The court of appeals noted a defendant’s ability to pay is not the issue. Rather, the trial court must identify in the judgment sufficient liquid assets available to satisfy the award.

Volume 1: Family Law

Alimony

Cases Decided Between June 4, 2004 and September 21, 2004

Procedure

Rhue v. Pace, 598 S.E.2d 662(N.C. App., July 20, 2004).

Held: Trial court did not err in granting summary judgment to defendant on plaintiff’s claims for alimony and equitable distribution where plaintiff’s claims were not pending at the time a judgment for absolute divorce was entered.

Discussion. In a procedurally confusing case, plaintiff filed at least three complaints for equitable distribution and alimony. Plaintiff voluntarily dismissed two of the complaints before the parties were granted an absolute divorce. The last complaint was filed after the absolute divorce judgment was granted. The trial court dismissed the last complaint after finding that G.S. 50-11 barred plaintiff’s claims for alimony and ED. That statute provides that both alimony and equitable distribution must be requested before entry of absolute divorce. According to the court of appeals, this statute requires that claims for alimony and equitable distribution be pending at the time of divorce. If pending at the time of divorce, a plaintiff can subsequently dismiss the claims pursuant to Rule 41 and re-file within one year. However, if the claims are not pending at the time of divorce, G.S. 50-11 bars their filing after divorce. The court also rejected plaintiff’s argument that her earlier voluntary dismissals were invalid because defendant had filed counterclaims in both cases. The court acknowledged that a voluntary dismissal requires consent or leave of court once a counterclaim has been filed, but the court found in this case defendant had consented to the dismissals by not objecting to them.

Cohabitation

Oakley v. Oakley, 599 S.E.2d 925(N.C. App., August 17, 2004).

Held. Trial court did not err in denying defendant husband’s motion to terminate alimony after concluding that plaintiff wife had not engaged in cohabitation. 

Discussion. Defendant filed Rule 60 motion seeking to terminate his alimony obligation based upon his assertion that plaintiff had engaged in cohabitation. Trial court denied the motion based upon the conclusion that no cohabitation had occurred. On appeal, court of appeals first held that the Rule 60 motion was not the appropriate procedure to seek termination of the alimony order. The court held that because G.S. 50-16.9 deals specifically with a court’s authority to modify or vacate an alimony order, litigants must use that statute rather than the more general provisions of Rule 60. The court of appeals then upheld the trial court’s determination that the evidence did not support a conclusion that cohabitation occurred. The court held that evidence that plaintiff and her companion spent the night together on numerous occasions and traveled together on several overnight trips was insufficient to show cohabitation. The court held additional evidence is necessary to show the “assumption of those marital rights, duties and obligations which are usually manifested by married people” required by G.S. 50-16.

Held. Trial court erred in holding defendant in contempt for failure to pay alimony without finding defendant had the present ability to pay,

Discussion. Defendant had stopped paying alimony based upon his contention that wife had engaged in cohabitation. Upon finding no cohabitation, trial court found defendant’s failure to pay was willful and without legal justification, and held him in civil contempt. The court of appeals remanded to the trial court for further findings concerning the defendant’s present ability to comply with the alimony order.

Volume 1: Family Law

Child Support

Cases filed between June 4, 2004 and September 21, 2004

Modification

Henderson v. Henderson, 598 S.E.2d 433(N.C. App., July 20, 2004).

Held. Trial court erred in modifying child support following modification of custody where neither party requested modification of support.
Discussion. Trial court ruled that if father relocated to California, mother’s visitation schedule would be modified and child support would be re-calculated to comply with the guidelines. Court of appeals held trial court was “without authority to modify the existing child support arrangement” because neither party requested modification. Dissent argued that modification was appropriate because both parties presented evidence to the trial court on child support without objection and because neither objected when the trial court announced the decision to modify support.

Modification; support in high-income cases

Meehan v. Lawrence, N.C. App., S.E.2d (September 21, 2004).

Held. Trial court did not err by holding defendant in contempt for failure to comply with terms of 1996 Order relating to medical insurance coverage for the children despite defendant’s contention that the parties orally agreed to modify the order.

Discussion. The parties executed a separation and property settlement agreement that was incorporated into a divorce judgment in 1996. On plaintiff’s motion for contempt for defendant’s failure to provide insurance coverage for the children as required by the court order, defendant argued that the parties had orally agreed to modify terms of the support agreement and that plaintiff should therefore be estopped from enforcing the court order. The trial court concluded that the parties had not in fact agreed to a modification of the terms at issue, and found defendant in contempt. The court of appeals upheld the trial court, holding that even if the parties had orally agreed to modification, estoppel would not apply to prohibit plaintiff from enforcing the terms of the 1996 court order. According to the court of appeals, parties may not modify court orders by “extrajudicial written or oral agreements.” And, estoppel will not apply in such situations because the complaining party cannot show the detrimental reliance necessary to support application of estoppel. According to the court, obligors who rely on such agreements to reduce support obligations actually benefit from that reliance. 

Held. Findings supported conclusion that there had been a substantial change of circumstances sufficient to support modification of child support.

Discussion. In response to motions by both parties, the trial court modified the 1996 child support order. On appeal, defendant argued the findings of the trial court were not sufficient to support the conclusion there had been a substantial change. The court of appeals held that findings that the income of both parties had increased, expenses relating to the children had increased due to increased extracurricular activities and plaintiff’s need for increased childcare, and that expenses associated with visitation had increased due to relocations of both parties was sufficient to show substantial change in the financial circumstances of both parties that impacted their ability to support their children.

Held. Trial court did not err by not holding defendant in contempt for failure to comply with portions of the 1996 order that the court found the parties had subsequently agreed to modify.

Discussion. Trial court found that the parties did in fact orally agree in 1997 to reduce defendant’s obligation from $1,500 per month to $1,000 per month. Because of the oral modification, the trial court decided not to hold defendant in contempt for failure to pay the additional amount required by the court order. The court of appeals affirmed, stating that while parties cannot modify a court order without court involvement, the fact that parties enter into such agreements will support a trial court’s conclusion that a party’s failure to subsequently comply with the court order was not willful.

Held. In calculating support obligation for case falling outside of the guidelines due to the high income of the parties, trial court did not err in refusing to include defendant’s overtime pay in the calculation of support or in giving defendant credit for travel expenses associated with visitation.

Discussion. In determining defendant’s new support obligation, the trial court refused to include income defendant had earned as overtime pay in 2002. Court of appeals upheld trial court, finding such income was not required to be included where trial court accepted defendant’s contention that the overtime pay was “atypical” in that 2002 was the only year in which defendant had received such income. Also, the court of appeals held that the trial did not abuse its discretion in reducing defendant’s support obligation based upon the expenses he incurs to transport the children between NC and Georgia for visitation.

Volume 1: Family Law

Paternity

Cases Decided Between June 4, 2004 and September 21, 2004

Proper parties

Stockton v. Estate of Thompson, 600 S.E.2d 13(N.C. App., August 17. 2004).

Held. Trial court did not err in denying motion to intervene filed by GALs for other minor children of deceased father.

Discussion. Putative father died shortly before birth of child. Father had two other children, both represented in the estate matter by guardian ad litems. When plaintiff mother filed paternity action regarding child born after death of father, GALs for other children sought to intervene to plead statute of limitations as a defense the paternity determination. Trial court denied motion to intervene. The court of appeals upheld the trial court, concluding that the only appropriate parties to a paternity proceeding are those persons listed in G.S. 49-14.

Volume 1: Family Law

Adoption

Cases Decided Between June 4, 2004 and September 21, 2004

Paternal consent

In re: Adoption of Baby Girl Anderson, 598 S.E.2d 638(N.C. App., July 20, 2004)

Held. Trial court erred in concluding father’s consent was not required for adoption due to his failure to pay adequate support for mother and child before adoption petition filed.

Discussion. Parents of child were both high school students who lived with and were financially supported by their respective parents. Biological mother consented to adoption of child but father objected. District court ruled that while he had acknowledged paternity and maintained contact with the mother during pregnancy, he had not “made reasonable and consistent support payments for the mother or child in accordance with his financial means.” Based upon those findings, the trial court concluded that the father’s consent to the adoption was not required by G.S. 48-2-206.  The court of appeals held that the trial court erred when it concluded that, as matter of law, father’s attempts to give money to the mother were insufficient to meet his financial obligations. Father’s evidence showed that he offered money to the mother at school before birth of the baby on a number of occasions, but that the mother rejected the offers. Mother denied that such offers were made. However, both agreed that father took $100 to mother’s home, and that he hired an attorney who wrote to mother offering father’s financial assistance. The mother also rejected both of those offers. The court of appeals held that the offers shown by father’s evidence could be sufficient to support the conclusion that his consent was required for the adoption. The court remanded the case to the trial court for a factual determination of whether father made the contested offers of support and whether the offers “were consistent and otherwise in accord with [the father’s] financial means.”  

Volume 1: Family Law

Domestic Violence

Cases Decided and Legislation Enacted Between June 4, 2004 and September 21, 2004

The 2003 General Assembly created the House Select Committee on Domestic Violence. That committee studied various issues relating to domestic violence and issued an extensive report on April 15, 2004. Primarily as a result of that report, the General Assembly enacted S.L. 2004-186 (H 1354) titled “An Act to Strengthen the Laws Against Domestic Violence, To Provide Additional Assistance to Domestic Violence Victims, and To Make Other Changes Recommended by the House Select Committee on Domestic Violence.” The legislation contains provisions relating to civil protection orders, criminal laws relating to domestic violence, offender treatment programs, legal assistance for victims of domestic violence, and training for court, law enforcement and school personnel. Provisions relating to criminal law and treatment programs are summarized in the criminal law updates. Provisions of the legislation are effective August 12, 2004 unless otherwise provided.

Temporary Child Custody

S.L. 2004-186 significantly revises statutory provisions relating to the award of temporary child custody as part of a domestic violence protective order entered pursuant to Chapter 50B. All changes apply to actions filed on or after October 1, 2004.

Ex parte relief. G.S. 50B-2(c) allows a judge, and G.S. 50B-2(c1) allows a magistrate in limited circumstances when so authorized by the Chief District Court Judge, to enter an ex parte domestic violence protective order if plaintiff shows there is a danger of domestic violence against the plaintiff or a minor child. Before amendment, the statutes allowed temporary custody to be granted as part of such an ex parte order only if the court found that the child at issue was exposed to “a substantial risk of bodily injury or sexual abuse.” S.L. 2004-186 amends G.S 50B-2(c) and 2(c1) to require the court to consider granting temporary custody at the ex parte hearing if the court finds that the child “is exposed to a substantial risk of physical or emotional injury or sexual abuse.” If the court finds such a risk, the court must consider ordering the defendant to stay away from the child, return the child to or not remove a child from, the physical care of the parent or person acting as a parent. The court can enter such an order if the court finds that the order is in the best interest of the child and necessary for the safety of the minor child. The court also can specify terms of visitation between the child and the offending parent if the court determines that it is in the best interest of the child to do so, but the order must be designed to protect the safety of the minor child and the aggrieved party.

Orders entered after a hearing. G.S 50B-3(a)(4) allows a court to enter a temporary child custody order as part of the relief granted in a domestic violence protective order entered after a defendant has been served with process and given notice of hearing. S.L. 2004-186 adds new section G.S. 50B-3(a1) to specify that, upon the request of either party, the court must consider including a custody determination as part of the protective order. The new statute provides that the court’s decision about whether to include custody and visitation provisions in the protective order must be based on the best interest of the child with particular consideration given to the safety of the minor child. The new statute lists a number of factors the court must consider in determining issues relating to custody and visitation.

Renewal of custody provisions. G.S. 50B-3(b) allows a court to renew a domestic violence protective order for up to an additional year upon the request of the aggrieved party. The statute contains no limit on the number of times a protective order may be renewed. However, S.L. 2004-186 amends this section of Chapter 50B to specify that an order for temporary custody is limited to a total of one-year duration. While other provisions of a protective order can be renewed, custody and visitation provisions cannot be renewed to extend beyond one year from the time of the initial custody determination.

Legal services assistance for domestic violence victims

 S.L. 2004-186 also adds new Article 37B of G.S. Chapter 7A to provide funds to allow Legal Services to provide legal assistance to domestic violence victims in actions for 50B domestic violence protective orders, for custody or visitation pursuant to G.S. Chapter 50, and for other services to ensure the safety of victims and children of domestic violence. The funding is to be obtained from civil and criminal court costs collected throughout the state. Specifically, the statute requires the State Treasurer to send 95 cents from each civil and criminal General Court of Justice cost assessed by any court in the state to the North Carolina State Bar for distribution to the legal services programs throughout the state. 20% of the funds collected will be distributed equally among the counties while 80% will be distributed based upon the number of Chapter 50B actions filed in each county. 

Protection against employment discrimination

S.L. 2004-186 creates new G.S. 50B-5.5, and amends G.S. 95-241(a), to prohibit an employer from discharging, demoting, denying a promotion to, or disciplining an employee because the employee took reasonable time off from work to obtain or seek to obtain a domestic violence protective order pursuant to Chapter 50B. 

Privacy for 50B intake

S.L. 2004-186 amends G.S 50B-2(d) to provide that the Clerk of Superior Court shall, whenever feasible, provide a private area for persons seeking to file 50B complaints to fill out forms and make inquiries. 

Training for law enforcement, and school and court personnel

S.L. 2004-186 amends G.S. Chapter 17C and 17E to require that law enforcement officers receive education and training in response to, and investigation of, domestic violence cases, as well as training in investigations for evidence-based prosecutions. Also, the legislation requires that the N.C. Department of Public Instruction, in collaboration with the State Board of Education, study 1) the issue of antiviolence programs in schools, and 2) the training of school personnel dealing with students who are victims of physical violence and mental or verbal abuse, particularly instances of domestic violence and relationship violence. The report of the results of the study is to be submitted to the House Select Committee on Domestic Violence and the Joint Legislative Education Oversight Committee by November 15, 2004, and a final report is due to the General Assembly by January 15, 2005. With regard to court personnel, S.L. 2004-186 requests that the North Carolina Supreme Court adopt rules establishing minimum standards of education and training for district court judges in handling civil and criminal domestic violence cases. The act requires the Administrative Office of the Courts to study the issue of training for all other court personnel in the area of domestic violence. The report from the AOC is to be submitted to the 2005 General Assembly.

Volume 1: Family Law

Divorce

Cases Decided and Legislation Enacted Between June 4, 2004 and September 21, 2004

Clerks Authority to Grant Divorces

S.L. 2004-128 (S 577) amends G.S. 50-10 to allow the clerk of superior court, upon request of a plaintiff, to enter judgment in cases where plaintiff’s only claim is for absolute divorce or absolute divorce and resumption of former name. The clerk is allowed to enter judgment only when defendant has been defaulted for failure to appear, has answered admitting the allegations of the complaint, or has filed a waiver of the right to answer. The clerk cannot enter judgment if defendant is an infant or incompetent. Applies to actions filed on or after October 1, 2004.

Volume 2: Chapter 2

Summary of Judicial Disciplinary Actions

Cases Decided Between June 4, 2004 and September 21, 2004

In Re: Braswell, N.C., S.E.2d (August 13, 2004).

Held. Respondent is censured for conduct prejudicial to the administration of justice.

Discussion. The Judicial Standards Commission found that respondent had denied a request to recuse himself from a case involving a plaintiff who also had an unrelated pending lawsuit against respondent. The supreme court agreed with the Commission’s conclusion that the refusal to recuse amounted to conduct prejudicial to the administration of justice and censured respondent.

In Re: Brown, 599 S.E.2d 502(N.C. App., August 13, 2004).

Held. The Limitation of Proceedings provision in the new Code of Judicial Conduct does not apply retroactively to proceedings instituted before the new code was adopted.

Discussion. The Code of Judicial Conduct adopted by the N.C. Supreme Court on April 2, 2003 contains a clause entitled “Limitation of Proceedings.” That clause provides that disciplinary proceedings must be commenced within three years of the act or omission giving rise to the proceeding. Respondent argued that the action against her should be dismissed because it was based upon incidents occurring more than 3 years before the commencement of the proceeding. The supreme court first held that, contrary to the contentions of the Judicial Standards Commission, the supreme court did have the authority to adopt the limitation of proceedings clause. However, the court agreed with the commission that the clause did not apply to proceedings that were pending at the time the new code was adopted. Because this proceeding was commenced before the adoption of the new code, respondent could not take advantage of the limitation clause.

Held. Respondent’s conduct did not constitute conduct prejudicial to the administration of justice.

Discussion. Respondent determined that a public defender acted inappropriately in a juvenile case. Respondent entered an order finding that the attorney’s conduct violated the NC Rules of Professional Conduct and ordered the attorney to comply with local rules of practice from that time forward. The order also included provisions allowing the attorney to object to the order and request a hearing. The attorney did object and request a hearing, and respondent presided over that hearing. During the hearing, respondent personally testified under oath, conducted and ruled on objections to her own examination of the attorney’s witnesses, and ruled on her own objections to witnesses called by the attorney. Judicial Standards Commission concluded that this conduct violated Canons 2A., 3A.(5), 3C.(1)(a), and 3C.(1)(d)(iv), and also concluded that the conduct constituted conduct prejudicial to the administration of justice. The supreme court decided not to address whether respondent’s conduct violated any canon of the Code, stating “[a]lthough helpful in applying the statutory and constitutional prohibitions on judicial conduct, a finding as to whether a judge has violated codes of judicial conduct is not determinative of the central issue of whether her conduct was prejudicial to the administration of justice.” The court then held that, when compared to other recent cases wherein conduct was found to be prejudicial to the administration of justice, respondent’s conduct “was not such that it would be, to an objective observer, prejudicial to public esteem for the judicial office.”

Miscellaneous Cases and Legislation

Decided and Enacted Between June 4, 2004 and September 21, 2004

Evidence

Howerton v. Arai Helmet, LTD., 358 N.C. 440, 597 S.E.2d 674(2004).

Held. Trial court and the court of appeals erred in holding that the admission of expert testimony in North Carolina state courts is governed by the standard applied to federal courts by the US Supreme Court in Daubert v. Merrell Dow Pharmaceuticals, 509 US 579, 125 L. ED 2d 469 (1993) and subsequent cases.

Discussion. The trial court used the Daubert standard to determine admissibility of expert testimony on issue of causation in this products liability case. The court of appeals upheld the trial court’s decision to exclude the experts based upon a Daubert analysis and held that North Carolina had impliedly adopted Daubert as the law of this state. The supreme court reversed, holding that North Carolina has not adopted Daubert in the past and refusing to adopt it in this case. Instead, the court held that North Carolina law is as set forth most recently in the case of State v. Goode, 341 N.C. 513, 461 S.E.2d 513 (1995). Referring to NC law as “decidedly less mechanistic and rigorous than the exacting standards of reliability demanded by the federal courts,” the supreme court held that Rule 702 of the NC Rules of Evidence requires trial courts to determine admissibility of all expert testimony by conducting a three-step inquiry. First, is the expert’s proffered methodology sufficiently reliable as an area for expert testimony? Second, is the witness testifying at trial qualified as an expert in that area of testimony? And third, is the expert’s testimony relevant? The court concluded that this analysis is “distinct from that adopted by the federal courts.”
Civil No-Contact Orders for Victims of Stalking or Sexual Assaults

S.L. 2004-194 (H 951) adds new Chapter 50C to allow victims of sexual assault and stalking to seek civil no-contact orders similar to the domestic violence protective orders available pursuant to Chapter 50B. Chapter 50B relief is available to persons who have a “personal relationship” with the defendant, as that term is defined by G.S. 50B-1(b). Because new Chapter 50C is intended to provide protection to persons not presently covered by Chapter 50B, the new statute authorizes claims for civil no-contact orders only by persons who do not have a “personal relationship” with the defendant.

Chapter 50C allows a district court to issue a civil no-contact order upon a finding that plaintiff or a minor child suffered “unlawful conduct” committed by the defendant. The statute specifically provides that a plaintiff does not need to prove physical injury. Rather, unlawful conduct is defined to include:

· Nonconsensual sexual conduct, meaning “[a]ny intentional or knowing touching, fondling, or sexual penetration by a person, either directly or through clothing, of the sexual organs, anus, or breast of another, whether an adult or a minor, for the purpose of sexual gratification or arousal.”; and

· Stalking, meaning “[f]ollowing on more than one occasion or otherwise harassing … another person without legal purpose with the intent to … [1)] place the person in reasonable fear either for the person’s safety or the safety of the person’s immediate family or close personal associates[; … or (2)] cause that person to suffer substantial emotional distress by placing that person in fear of death, bodily injury, or continued harassment and that in fact causes that person substantial emotional distress.”

Upon a finding that plaintiff suffered unlawful conduct committed by the defendant, the court may order:

· Defendant not to visit, assault, molest, or otherwise interfere with the victim;

· Defendant to cease stalking the victim, including at the victim’s workplace;

· Defendant to cease harassment of the victim;

· Defendant not to abuse or injure the victim;

· Defendant not to contact the victim by telephone, written communication, or electronic means;

· Defendant to refrain from entering or remaining present at the victim’s residence, school, place of employment, or other specified places at times when the victim is present; and

· Any other relief deemed necessary and appropriate by the court.

A plaintiff can file an action for a civil no-contact order in any county where the plaintiff or the defendant resides, or where the unlawful conduct occurred. No court costs can be charged for filing the complaint or for service of process or orders. If a victim states that disclosure of the victim’s address will place the victim or any member of the victim’s family or household at risk of further unlawful conduct, the victim’s address may be omitted from all documents filed with the court, and the victim must designate an alternative address to receive court notices. 

As with domestic violence protection pursuant to Chapter 50B, a plaintiff seeking relief under Chapter 50C may request that the court enter an ex parte order before defendant is served with process and given an opportunity to be heard. A district court judge or a magistrate can grant a temporary no-contact order under the emergency situations set out in the statute. Such temporary orders are valid for no more than 10 days but may be extended by the court under certain circumstances if defendant consents. Following notice to defendant and a hearing, the court can enter an order containing any or all of the relief set out above upon a finding by the court that the plaintiff did suffer unlawful conduct committed by defendant. A no-contact order entered following notice and hearing is issued for a fixed period of time, not to exceed one year. The order may be renewed for additional periods of time not to exceed one year, upon petition of the plaintiff and a finding of good cause by the court. Violations of the no-contact orders are punishable by contempt. 

The act is effective December 1, 2004, and applies to actions that give rise to civil no-contact orders on or after that date.

Workplace Violence Civil No-Contact Protection Orders

S.L. 2004-165 (S 916) adds new Article 23 to G.S. Chapter 95 titled “Workplace Violence Prevention.” The Article allows an employer to file a district court civil action seeking a no-contact order on behalf of an employee who has suffered unlawful conduct from any individual “that can reasonably be construed to be carried out, or to have been carried out, at the employee’s workplace”. “Unlawful conduct” is defined by the statute to mean:

· Attempting to cause bodily injury or intentionally causing bodily injury;

· Willfully and on more than one occasion, following, being in the presence of, or otherwise harassing without legal purpose and with the intent to place the employee in reasonable fear for the employee’s safety (harassment means knowing conduct, by any method, directed at a specific person that torments, terrorizes or terrifies that person and serves no legitimate purpose); or

· Willfully threatening by any means to physically injure the employee in a manner and under circumstances that would cause a reasonable person to believe that the threat is likely to be carried out and that actually causes the employee to believe that the threat will be carried out.

While the employer is required to consult with the employee before seeking the civil injunction, the employee’s cooperation is not required to bring the action. In addition, the statute provides that an employee who is unwilling to participate in the process shall not be subject to disciplinary action by the employer based upon the employee’s level of participation or cooperation in the process. 

If an employer proves to the court that the employee has been the subject of unlawful conduct, the court may grant any of the relief listed in the statute. The court may order:

· Defendant not to visit, assault, molest or otherwise interfere with the employer or the employer’s employee at the employer’s workplace, or otherwise interfere with the employer’s operations;

· Defendant to cease stalking the employer’s employee at the employer’s workplace;

· Defendant to cease harassment of the employee at the employer’s workplace;

· Defendant not to abuse or injure the employer, including the employer’s property, or the employer’s employee at the employer’s workplace;

· Defendant not to contact by telephone, written communication, or electronic means the employer or the employee at the employer’s workplace; or

· Any other relief deemed necessary and appropriate by the court.

A complaint pursuant to the new law must be filed in the county where the unlawful conduct occurred. An employer may seek an emergency ex parte order if the employer can show that immediate injury, loss, or damage is likely to occur before the defendant can be served with process and given an opportunity to be heard in opposition to the request for the no-contact order. Any order entered ex parte is valid for only 10 days unless extended by the court for an additional ten days. Following notice to defendant and a hearing, the court can enter a no-contact order effective for up to one year. A court can renew the order for additional periods of time up to one year for good cause. Renewal does not require a showing that the defendant has committed a new act of unlawful conduct. Violations of civil no-contact orders are punishable by contempt.

The new Article is effective December 1, 2004 and applies to actions that give rise to a civil no-contact order committed on or after that date.

S.L. 2004-165 also adds new G.S. 95-270 to prohibit employers from discharging, demoting, denying promotion, or disciplining an employee who takes a reasonable amount of time off of work to obtain relief from the court pursuant to Chapter 50C (no-contact orders for victims of stalking or sexual assault) or Chapter 50B(domestic violence protective orders).

Family Court

The Appropriations Act, S.L. 2004-124 (H 1414), included $150,000 to expand family court to one additional district. The General Assembly required the AOC to establish the program in one of the following district court districts: 3A (Pitt County), 10 (Wake County), 19B (Randolph, Montgomery, and Moore counties), 21 (Forsyth County), 23 (Wilkes, Yadkin, Alleghany, and Ashe counties), or 28 (Buncombe County). The AOC decided to place the program in District 28 (Buncombe County). The program will begin January 1, 2005, bringing the total number of family court districts in the state to nine.

In addition, S.L. 2004-110 (H1430) adds new G.S. 7A-314.1 to establish a fee to be paid by litigants to the AOC of $30 per hour for use of the services of a supervised visitation and exchange center through a family court program. The AOC is allowed to reduce fees based on economic hardship or a litigant’s status as a victim of domestic violence.  Effective July 17, 2004. 

