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MEMORANDUM
TO: NCBA Legislative Advisory Committee

FROM: NCBA Estale Planning and Fiduciary Law Section Legislalive Commiiltee
Linda F. Johnson, Rebecca L. Smitherman and Janice L. Davies, Co-Chairs

RE: Proposed Expansion Of Article 1 Of Chapter 49A, “THE RIGHTS OF
CHILDREN,” To Include A Broader Class Qf Children Born As The Result Of
Assisted Repreduction, And Expansion Of G.S. 29, “INTESTATE SUCCESSION,”
To Insure The Inheritance Rights Of Such Children

DATE: QOctober 1, 2016

The purpose of the proposed legislation is to revise Article 1 of North Carolina Genera! Statutes Chapter 49A entitled “Children
Concelved By Artificial Insemination” with the substitution of a new Article 1 entitled “Rights of Children Conceived By Assisted
Reproduction.” The original statute was enacted in 1971 and covered the rights of only a narrow group of children born of assisted
reproduction. The revised statute covers a broader class of children and follows the modern trend recognized in the Restatement
(Third) of Property: Wills and Other Donative Transfers (herein the "Restatement”). The Restatement itself follows positions set forth in
Articles 7 and 8 of the “Uniform Parentage Act (2000)" as last amended in 2002 (herein the *UPA"), Sections 2-120 and 2-121 of Article
(I, Part 1, Subpart 2 of the “Uniform Probate Code (2010)" (herein the “UPC") which were added to the UPC by amendment in 2008,
and Articles 6 and 7of American Bar Association Model Act Governing Assisted Reproductive Technology (February 2008) (herein the
“ABA Model Act’).

The revised statute is designed to protect the rights of the ever increasing number of children born using a variety of assisted
reproduction techniques. According to the Centers for Disease Control and Prevention (the “CDC") based on preliminary 2014 data
from 460 reporting fertility clinics (including 13 North Carolina clinics) over 70,000 children were born in the United States in 2014
involving assisted reproduction in which the eggs were handled by fertility clinics. The CDC estimates that 1.6% of all children born in
the United States each year are now conceived in this manner. See www.cdc.gov/artfindex.himl. Over fifteen other states have
substantially more comprehensive legislation governing assisted reproduction than the current Article 1 of G.S. 49A, and a number of
other states have legislation that is somewhat broader than the current North Carolina statute.

The proposed revised statute most closely resembles the above-cited provisions of the UPC along with procedural provisions patterned
in part after Article 8 of the UPA and Article 7 of the ABA Model Act. The gestational agreement provisions were also derived from
selected portions of Article 8 of the UPA and Article 7 or the Model Act. The provisions dealing with the legal status of children of
assisted reproduction are patterned after the present G.S. 49A-1 and G.S. 48-1-106(e) of the North Carolina Adoption statutes.

Contemporaneously with the revisions to Article 1 of G.S. 49A, a new Adicle 4A of G.S. Chapter 29, "Intestate Succession,” is also
proposed to expressly provide for the intestate succession rights of children conceived by assisted reproduction. These proposed
provisions parallel the rights of adopted children in Article 4 of G.S. 29.

Comments and collaboration on the proposed legislation were requested and received from the Family Law Section over the last two
and one-half years summarized as follows:

1. Early June 2014, R. Smitherman requested assistance and collaboration from D. Holm.

2. Mid July & Auqust 17, 2014 drafts of proposed legislation and comments sent to D. Holm and S. Gibbs.

3. September 17, 2014 comments received from D. Holm and Nadia Margherio, Chair of Family Law Modern Family Committee, all of
which were Incorporated into a draft and forward to D. Holm and N. Margherio.

4. September 23, 2014 comments received from D. Holm to the September 17 draft, which was revised.

5. November 4. 2014 extensive comments received from N. Margherio's Committee, all of were accepted and incorporated into a
November 7, 2014 Draft which together with red-lined copies and a Memo explaining the changes were e-mailed to N. Margherio on
November 7, 2014.

6. January 20, 2015 Bill Drew, the Children of Assisted Reproduction Subcommittee Chair, met with N. Margherio in her office and
requested that the two sections work together on the existing proposals or even start over with a Family Law proposal. N. Margherio
seemed enthusiastic and promised a progress report by our mid-April Legislative Committee meeting.

7. November 12, 2015 after numerous unanswered efforts to contact N. Margherio, L. Johnson e-mailed D. Holms advising that we
would like to propose legisfation in 2017 and requested comments or suggestions by mid-December.

8. December 10, 2015 D. Holm responded apparently unaware of our responses to Family Law’s November 2014 comments, the
meeting with N. Margherio and the numerous unanswered attempts to reach N. Margherio in 2015. This e-mail was answered
immediately forwarding to D. Holm all of the relevant documents, memo's, etc., reviewing in detail our efforts to work with Family Law
since June 2014 and requesting Family Law to either collaborate on proposed legistation or drop out of the initial effort.
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9. March 3, 2016 D. Holm advised L. Johnson that Jennifer Tharrington was the new Modern Family Chair.
10. March 4, 2016 B. Drew e-mailed J. Tharrington all of the relevant documents on the proposed legislation and their history including
responses to Family Law comments, etc. He offered to meet with her in Raleigh and do whatever necessary to speed the process
along.

11. April 19, 2016 J. Tharrington responded noting the need for comprehensive legisiation on this subject but suggesting as a “first
step” amending G.S. 49A-1 along with the General Stalutes Commission’s revision of the General Statutes to be inclusive of same sex
married couples. She also suggested educational iniliatives and later working on comprehensive legislation, commending our existing
drafts as a good start. She said she would convene the first meeting of her commiittee in early summer and invited B. Drew to attend.
12. April 25, 2016 B. Drew answered J. Tharrington noting our enthusiastic reception her e-mail, accepting her invitation to attend her
Committee's early summer meeting, and agreeing with her “first step” in joining the General Statutes Commission's project In revising
G.S. 49A-1. He made some suggested changes to her proposed wording if she felt they would be consistent with the GSC project.

13. June 15, 2016 L. Johnson and D. Holm exchanged e-mails bringing D. Holm up to date on our correspondence with J. Tharrington.
14. July 22, 2016 Milam Pham, as a representative of Family Law, made a presentation at the 37" Annual Estate Planning and
Fiduciary Law CLE Program emphasizing the need for more awareness of Assisted Reproduction in estate planning and the need for
comprehensive legislation in North Carolina. Her materials included an outline co-authored with Sharon Thompson, another Family

Law expert, which concluded: “I applaud the foresight of the Estate Planning Section in recognizing this issue and its efforts in
drafting a proposal to bring NC law In line with the realities of today's familles.” [Emphasis Added].

On September 28, 2016 the NCBA Estate Planning and Fiduciary Law Section’s Council voted unanimously to advance the proposed
legislation.

The Children of Assisted Reproduction Subcommittee is as follows:

William F. Drew, Jr., Chair
K&L Gates, Retired

PO Box 597

North Myrtle Beach,

South Carolina, 29597

843-249-4219
Elizabeth K. Arias Kathryn T. Curran
Womble Carlyle Sandridge & Rice LLP McPherson, Rocamora, Nicholson & Nordgren PLLC
555 Fayetteville St., Suite100 311 Shannon Rd.. Suite. 620
Raleigh, NC 27601 Durham, NC 27707
919-756-2153 919-493-0584
Elinor J. Foy Graham D. Holding
Wyrick Robbins Yates & Ponton Robinson Bradshaw & Hinson, P.A.
4101 Lake Boone Trail, Suite 300 101 North Tryon St., Suite 1900
Raleigh, NC 27607 Charlotte, NC 28246
919-822-7156 704-377-8320
Deborah H. King Paula A. Kohut
Wells Fargo Bank, NA Kohut & Adams, P.A.
301 South College St. 513 Market St.
MAC D1053-300 Wilmington, NC 28401
Charlotte, NC 28202 910-815-4066
704-374-4966
Lauren N. Page Heildi E. Royal
Smith Moore Leatherwood Foster Royal, P.A.
101 Third St., Suite 400 200 Providence Rd., Suite 206
Wilmington, NC 28401 Charlotte, NC 28207
910-815-7121 704-375-0600

Rebecca Smitherman

Craig Jenkins Liipfert & Walker LLP
110 Oakwood Dr., Suite 300
Winston-Salem, NC 27103
336-725-0683
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GENERAL ASSEMBLY QF NORTH CAROLINA

SESSION 2017
SENATL BILL
Shott Title:  Protection of Children of Assisted Reproduction (Public)
Sponsors:
Referred to:

A BILL TO BE ENTITLED
AN ACT TO EXPAND THE ARTICLE 1 OF CHAPTER 49A, “THE RIGHTS OF
CHILDREN,” TO INCLUDE A BROADER CLASS OF CHILDREN BORN AS THE
RESULT OF ASSISTED REPRODUCTION AND TO EXPAND G.S. 29,
“INTESTATE SUCCESSION,” TO INSURE THE INHERITANCE RIGHTS OF SUCH
CHILDREN,
The General Assembly of North Cavolina enacts:

SECTION 1. Atrticle 1 of G.S. 49A reads as rewritten:

ARTICLE 1

RIGH'LS OF CHILDREN CONCEIVED BY ARTIFICIALINSEMINATION ASSISTED
REPRODUCTION

§-49A4r—Sﬁmts-o£—ehiId-bomrus—a—r’estﬂt—ef-m‘ﬁﬁeinl—msenmmﬁem
-——A+15Lehikl—ox"ehildrelfbem—as—ﬂie%sulbeﬂletefelegem—ﬂm%asemme&shm

eensiéaedaﬁaww-wspeet&ﬂieﬂamemmm&uﬁufeeaeeWeMeMnat&ehild-ef-ﬁao
husbandmd-wﬁé-fequesGing—aﬁd—eenseﬂthug-imiﬁag—te—the—asevef:saWequae:

§ 49A-1-100. Definitions,

In this Atticle:

(1) “Assisted reproduction” means a method of causing pregnancy other than sexual
intercourse. :

(2) «Rirth mother” means a woman, othet than a gestational catrier defined in
subsection (8) of this section, who gives bitthto a child of assisted reproduction, The term is not

limited to a woman who is the child’s genetic mother.

(3) “Child of assisted reproduction” means a child conceived by means of agsisted

reproduction by a woman other than a pestational carricr defined in subsection (8) of this scction,

(4) _ “Divorce” includes annuiment, dissolution, and declaration of invalidity of &
marriage.

(5) __ “Function as a parent of the child” means behaving toward a child in g manner
consistent with being the child’s parent and performing functions that are customarily perforined
by a parent, including fulfilling parental responsibilities toward the child, recognizing or holding
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out the child as the individual’s child, materially participating in the child’s upbringing, and
residing with the child in the same household as a regular membey of that household.

(6)  “Genetic mother” means the woman whose egg was fertilized by sperm uscd for
assisted reproduction.

(N “estational agreement” meangs an agreement described in and meeting the

requirements of §49A-1-103, providing for agsisted reproduction by a gestational catrier who

aprees to catry a child to birth for an intended parent, intended parents, or an individual

described in subsection (5) above.

(8)  “Geslational carrier” means a women, at least 21 years of age, who is not an
intended patent, who is a partyto a gestational agreement and who conceives a gestational child.

The term is not limited to a woman who is the child’s genetic mother.

9 “Gestational child” means a child conceived by a gestational carier pursuant o a
gestational agreement,

(10) _“Incapacity” means a chronic and substantial inability, as a result of mental ox
organic impairment, to understand the nature and consequences of decisions concerning the care

of one's minor child, and a consequent inability to make these decisions,

(1) “Instrument” means 8 writing,

2)  “Intended parent” means an individual who entered into a pestational agreement
providing that the individual will be the parent of a child born to a gestational carrier by means
duction. The term is not limited to an individual who has a genetic relationship

of assisted repro

with the child,
(13)__ “Relative” means a grandparent or a descendant of a grandparent,

(14) “Separate” means to live separate and apart within the meaning of G.S. Chapter

50.

(15) _ “Third-party donior” tneans an individual who produces eggs or sperm used for
assisted reproduction, whether or not for consideration. The term does not include:

(a) A husband who provides sperm, ot a wife who provides eggs, that are
used for assisted reproduction by the wife

(b) The birth mother of a child of assisted reproduction: ot

(c) An individual who has been determined under G.S. 49A-1-101(d) or (e) to
have a parent-child relationship with a child of assisted reproduction.

§ 49A-1-101, Children of assisted veproduction.
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(a) A parent-child relationship does not exist between a child of assisted reproduction
and a third-party donor merely because of his or her status as a third-patty donor.

(b) A parent-child relationship exists between a child of assisted reproduction and the
child’s birth mother,

c A narent-child relationship exists hetween child of assisted reproduction and the
husband of the child’s bitth mother if the husband provided the sperm that the birth mother used
during the husband’s lifetime for assisted reproduction, .

A birth certificate identifying an individual other than the birth mother as the
other parent of a child of assisted reproduction presumptively establishes a parcnt-child
relationship between the child and that individual.

individual other than the birth mother who ¢ nsented to assisted reproduction by the birth mothex
with intent to be treated as the other parent of the child. The following are the methods of
establishing that an individual consented to assisted reproduction by the birth mother with intent

to be treated as the other parent of the child:

(1) If the individual, either before or no later than two years aftet the child’s
birth, sipns an instrument that, considering all the facts and circumstanges, evidences the
individual’s consent; ox

(2) If the individual signs an instrument described in subsection (1) more than
two years after the child’s birth and functions as a parent of the child before the child

reaches 18 years of age or is otherwise considered an adult under the laws of this state; or

(3) In the absence of a signed instrument described in subsection (1),

if the individual:

(A) _ functions as a parent of the child no later than two years
after the child’s birth: ot

(B)___ before two yeats after the child’s birth, forms an intent to
function as a parent of the child no later than two years after the child’s birth, but
is prevented from carrying out that intent due to such individual’s death,
incapacity, or other circumstances,

() For the purpose of subsection (e)(3) of this section, the following rules apply:

) T the birth mother is martied, is not separated and 110 divorce proceedin
js pending, in the absence of clear and convincing evidence to the contrary, her spouso
satisfics subscction (€)(3)(A) or (B) of this section;

(2) ___Ifthe birth mother is a surviving spouse and at her deceased spouse’s
death she was not separated and no divoree procecding was pending, in the absence of

3
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clear and convincing evidence fo the contrary, her deceased spouse satisfies sybsection
(e)(3)(B) of this seclion,

(g)___Notwithstanding subsections (c) and (e) of this section:

(1) _If a marded couple separates or diyorces before the implantation of
eaps. speri, or embryos, a child resyltin from the assisted reproduction is nota child
of the birth mothet’'s sepatated or former spouse, unless the separated or former spouse
consented in a signed instrument before such implantation that if assisted reproduction
were to occur after the separation ot divoree, the child would be {reated as the separated
or former spouse’s child, .

(2) __If in a signed instrument, an individual withdraws consent to agsisted
reproduction before implantation of eggs, sperm, Of embtyos, a child resulting from
(ho assisted reproduction is not a child of that individual, unless the individyal

subseauently satisfies subsection (e) of thig section.

§ 49A-1-102. Gestational Children.

() A parent-child relationship may be conclusively established by a court order
dosignating the parent or parents of a gestational child. All such orders shall be obtained i
accordance with G.S. 49A-1-104 unless otherwise included in a proceeding under G.S, 49A-1-

103(k).

by A parent-child relationship between a gestational child and the child’s gestational
carrier does not exist unless the gestational cavrlet is:

(1) Designated as a parent of the child in a coutt order described in sub-
section (a); o

(2) ___The child’s genetic mother, and a parent-child relationship does not exist
under this Article 1 of G.S. 49A with an individual other than the gestational carrier.

C In the absence of a court order des ribed in subsection (a). a parent-child

velationship exists between a pestational child and an intended parent who:

(1) __Is an intended parent pursuantfoa gestational agreement; or

(2)___TFunctions gs a parent of the child no later than two years after the child’s
birth: ot

(3) Dies while the gestational catriet is pregnant if:

(A) _there are two intended parents s and the other infended parent

functions as a parent of the child no later than two years afier the child’s birth;

B there are two intended parents, the other intended parent also
dies while the gestational caryier is pregnant, and a refative of cither deceased

4



OO GCIp W™ -

41

[Type text]

intended parent or the spouse or surviving spouse of a relative of either deceased
intended parent functions as a patent of the child no later than two years afer the
child’s birth; or

[(9) there is no other intended patent and a relative of or the spouse |

or surviving spouse of a relative of the deceased intended parent functions as a
pavent of the child no later than two years after the child’s birth,

§ 49A-1-103, Gestational Agreements,

(a) A pestational agreemen meeting the requirements of this section is valid and
enforceable in accordance with its terms and provisions to the extent such terms and provisions
are not inconsistent with the provisions of this Section or any other provisions of this Atticle 1 of
G.S. 49A, A pestational agreement does not require any proper consideration to be valid and
enforceable,

(by A gestational agreement must be in writing and acknowledged by all of the parties
before a certifying officer as defined in G.8, 52-10(b).

(¢) _Thepatiestoa gestational agreement must include the prospective gestational
catrier, her spouse if she is m rried. the intended patent or patents and, except as provided in
subsection (d) of this section, the thitd-patty donor ot the third-party donors.

(d) A third-patly donor is not a necessaty party to a gestational agregment if such

third-party donor is anonymous or otherwise not known by any of the other parties to the
gestational agrecment,

(e) A gestational agreement must provide that:

(1) The prospective gestational carrier agrees to pregnancy by means of
assisted reproduction:

The prospective gestational carrier ler spouse if she is matried, and the

2
third-party donors who ate patties o the agreement (i) relinquish all rights and duties as
narents of the child or children conceived through the assisted roproduction and (if) agree

to surrender custody of such gestational child ot children to the intended parent or
parents immediately upon its or their births and

(3) The intended parent or intended parents (i) become the pavent or parents of

all such resulting children conceived through the assisted re roduction and (ii) agree to
accept custody of all such resulting gestational children regatdless of number, gender or
mental or physical condition,

(03) A gestational agreemont does not apply to a child conceived by means of sexual
infercourse,

(g) A gestational agreement 108 not limit the right of the gestational catricr to make
decisions to safeguard her health or that of the embryo(s) or fetus(es).
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(h)  Bofore the prospective gestational catler becomes pregnant by means of assisted

reproduction, any intended parent may terminate the gestational agreement by | iving written
notice of termination to all other patties.

)] A gostational agreement shall terminate upon the deaths of the intended parent ot

parents priot to the prospective gestational carrier’s becoming pregnant with the child of the
intended parent or parents,

() _A gestational agreement may proyide for:

[6))] The payment consideration or compensation to the gestational carrier
and the timing and manner of any such payment;

(2) _ The payment or reimbuyrsement of the peslational carrier’s reasonable
oxpenses related to the gestational carrier arrangement and the gestational agreement,
including without limitation medical, legal _or other professional expenscs;

(3) The right of the gestational carrier to utilize the services of a physician of
her choosing, after consultation with the intended parent or patents, (0 provide her care

during the pregnancy;

(4) A requircment that the gestational cartier undergo all medical exams,
{teatments and fetal monitoring procedures that the chosen physician recommends for the
success of the pregnancy:

(5) A requitement that the gestational carrier abstain from any activities that
the intended parent or parents or the chosen physician rcasonably believes may be
harmful to the pregnancy or the future health of the child or children, including without
limitation smoking, drinking alcohol, using non- reseribed diugs, using prescription

drugs not authotize by a physician aware of the gestational carrier’s pregnancy, eXposure

to radiation, or any other activitics proscribed by a health care provider; and

(6) __ Other matters or requirements 1ot contrary to ot inconsistent with the
provisions of this Article 1 of G.S. 49A.

‘ (k) In the event of g breach or anticipated breach of a provision of a gestational
agreement, the su erlor court division of the General Coutt of Justice of this State shall have

original jurisdiction to determine (ho ves cctive rights and obligations of the arties to the
gestational agreement and the appropriate remedies for the breach or anticipated breach: and
except as otherwise provided in this Seotion or in the gestational agreement, each party fo the
estational agreement shall be entitled to all remedies available at law or in equity: yrovided
however, there shall be no specific nerformance romedy available for a prospective gestational
rier’s br i y \ ; iing her to be

§ 49A-1-104. Jurisdiction and Court Orders.

(a) __ Bxcept as otherwise provided in G.S. 49A-1-103(k), the clerks of superior coutt
of this State shall have original jurisdiction over procee ings fo establish parent-child
relationships for gestational children and children of assisted reproduction. These proceedings

6
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shall be by a special procecding before the clerks of superior court and may be instituted before
i ubj ; d

r after a child who is the subjec

necessary for a child who is the subject of the proceeding to be a party: however. in all other
proceedings the clerk shall detetmine whether it shall be necessary for each child who ig the
subject of the proceeding to be a patty and, if so, if such child is a minor or unborn, whether a
uardian ad litem should be appointed to represent such child. A court otder e ablishing a
parent-child relationship. including without limitation court orders referred to in G.S. 49A-1-102

(a), shall contain the following:

(D A finding setting forth and establishing the parent or patents of each child
who is the subject of the proceeding:

(2) If necessary, an otder that each such child be surrendered to such child’s
parcnt_or parents established by the courty

(3) __ Anorder directing that a birth certificate be issued for each such child
naming the parent or parents of such child as established by the court; and

(4)  Such other findings and orders relating to the parent-child relationship as
the court may deem appropriate, including without limitation the terms of gestational

agrecmonts in cases involving gestational carriers.
(b) Tho venue for a proceeding referred to in subsection (a) is the county of this State

where a child who is the subject of the proceeding resides.

(c) Afier the birth of a child to an alleged gestational carricr, regardless of whether

there is a gestational agrecment, any person claiming tg be a parent of the child, the alleged

gestational carrier or appropriate slate agency may institute a proceeding referred to in
subsection (a) to establish the parentage of the child.

() After the birth of a child of assisted reproduction, the birth mother or any other
person claiming to be a parent of the child or any appropriate stato agency may institute a
proceeding referred to in subsection () to establish the parentage of the child, if any, other than

the child’s birth mother.

e

(e) If it appeats to the clerk of superior court that a proceeding referred to in
subsection (a) is not contested, the clerk of superior court has the power to hear and decide the

petition summarily and issue a court order establishing the pareni-child relationship requested in
the petition,

() If jn any proceeding referred to in subsection (a). the parentage of the child is
alleged not to be the vesult of assisted reproduction, the clerk of supetior court shall order genetic
{esting to determine the parentage of the child.

If an issue of fact, an equitable defense, or a request for equitable relief or
damages is raised in any proceeding referred to in subsection (a), the clerk of supetior court shall

7
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under G.S. §1-301.2.

§ 49A-1-105. Status of Posthumously Coneeived Childyren,

G.S. 49A between a child and a person who died prior to such child’s birth mother ot gesfational
cauier, ag the case may be, becoming pregnant with sych child.

§ 49A-1-106. Status of Children for Whom g Parent-Child Relationship is Established
undey this Article.

(a) Any child for whom a parent-child relationship has been established under this
Article 1 of G.S. 49A shall be considered for all purposes at | including without limitation

G.S. 130A-101, in all respects the same as a naturally conceived legitimate child of the person ot
i i by ished. and any such person for

130A-101, in all respects the natural and legitimate parent of such child,

(b) In any deed, grant, will, trust agreement or other wrilten instrument exceuted

[after cffective date of statuto]:

(1) The words “child”, “grandchild”, “heir”, “issue”, “descendant”, or an
equivalent, or any other word of like import, shall be held to include any person for
whom a parent-child refationshi has been cstablished under this Article 1 of G.S. 49A,

unless a contrary intention plainly appears from the terms of the instrument, whether the
instrunent was executed before ot afier the establishment of the parent-child relationship,

(2) The use of the phraso “hereafter born” or similar language in any such

instrament to establish a class of persons shall not by itself be sufficient to cxclude such
persons from inclusion in the class,

(3) Auy reference fo a natural person shall include any petson for whom a

parent-child relationship has been established under this Article 1 of G.S. 49A unless the

instrument explicitly states tha such persons are excluded, whether the instrument was
executed before or after such parent-child relationship has been so established.

4) Notwithstanding the provisions of G.S. 49A-1-105, a posthumously
conceived person shall be included in the definitions of the words “child”, “grandchild”,
“hehr, “issue”, “descendant” ot an equivalent, o any other word of like import in any
written instrument if the instrument explicitly states that such child is included.

SECTION 2. Chapter 29 of the General Statutes is amended by adding between Article

" 4 and Atticle 5 thereof a new Article 4A which reads:
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ARTICLE: 4A,
CHILDREN CONCEIVED BY ASSISTED REPRODUCTION

8§ 29-17A. Succession by, through, and from children conceived by assisted reproduction,

() A child conceived by assisted reproduction is a child for whoma patent-child
relationship has been established in accordance with Atticle 1 of G.8, 49-A. ach parent for

whom g patent-child rolationship has been established with a child under Atticle 1 of G.S. 49A is
a parent of such child for all purposes.

(b)_A child conceived by assisted reproduction i entitled to take by succession any
propetty by. through and fiom such child’s parent or parents established under Article { of G.S.

49A and its or their heirs the same as if such child wete the natural legitimate child of such
child’s said parent or parents.

o) An individual for whoma arent-child relationship has been established under

Acticle 1 of G.S, 49A with a child conceived by assisted reproduction and the heirs of such
individual is entitled to take b succession any propetty, by, throv h and from such child the

same as if such child wete the natural legitimate child of such individual having such a parent-
child relationship.

SECTION 3. The Revisor of Statutes shall cause to be printed, as annotations to the
published Genetal Statutes, the explanatory comments of the drafters of this act as the Revicor
may deem appropriate.

SECTION 4. This act is effective when it becomes law.
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PROPOSED DRAFTER’S COMMENTS

DRAFTERS’ GENERAL COMMENTS TO AMMENDMENTS TO N.C.G.S 49A AND
N.C.G.S. 29

Effective Article 1 of Notth Carolina General Statutes Chapter 49A
entitled “Children Conceived By Artificial Insemination” was revised with the substitution of a
new Article 1 entitled “Rights of Children Conceived By Assisted Reproduction,” The original
statute was enacted in 1971and covercd the rights of only a narrow group of children born of
assisted reproduction, The revised statute covers a broader class of children and follows the
modern trend recognized in the Restatement (Third) of Properiy. Wills and Other Donative
Transfers (herein the “Restatement”). The Restatement itself follows positions set forth in
Articles 7 and 8 of the “Uniform Parentage Act (2000)” as last amended in 2002 (herein the
“{JPA*), Sections 2-120 and 2-121 of Atticle II, Part 1, Subpatt 2 of the “Uniform Probate Code
(2010)” (herein the «UPC”) which were added to the UPC by amendment in 2008, and Atticles 6
and 7of American Bar Association Model Act Governing Assisted Reproductive Technology
(February 2008) (hercin the “ABA Model Act”),

The revised statute is designed to protect the rights of the ever increasing number of
children born using a vatiety of assisted reproduction techniques. According to the Centers for
Disease Control and Prevention (the “ DC”) based on preliminary 2014 data from 460 reporting
fertility clinics (including 13 Notth Carolina clinics) over 70,000 children were born in the
United States in 2014 involving assisted reproduction in which the eggs were handled by fertility
olinics. The CDC estimates that 1.6% of all children born in the United States each year ar¢ now
conceived in this mannor. Sce www.cdc.gov/art/index.htm].

The revised statute most closely resembles the above-cited provisions of the UPC along
with procedutal provisions patterned in part after Atticle 8 of the UPA and Axticle 7 of the ABA
Model Act. The gestational agrecment provisions were also derived from selected portions of
Article 8 of the UPA and Article 7 or the Model Act. The provisions dealing with the legal stafus
of children of assisted reproduction are patterned after the present G.S. 49A-1 and G.S, 48-1-
106(e) of the North Carolina Adoption statutes.

Contemporaneously with the revisions to Article L of G.S. 49A, a new Atticle 4A was

added to G.S. Chapter 29 providing for the intestate succession rights of children conceived by

[3

assisted reproduction. These provisions paraliel the rights of adopted children in Article 4 of
G.s. 29.

DRAFTERS’ COMMENTS TO G.S. 49A-1-100

G.S. 49A-1-100 provides the definitions for the special terms used in the revised Atticle 1
of Chapter 49A.

Assisted reproduction is taken from Section 2-115 of the UPC and is defined as a method
of causing pregnancy other than by sexual intorcourse.

10
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Birth mother is taken from Section 2-120 of the UPC and is defined as the woman [other
than a gestational carrier defined in subsection (8)] who gives bitth to a child of assisted
reproduction and includes the child’s genetic mother defined in subsection (6).

Child of assisted reproduction is taken from Section 2-120 of the UPC and is defined as &
child conceived by means of assisted reproduction by a woman [other than a gestational carvier
defined in subscetion (8)].

Divoree is taken from Scction 2-215 of the UPC and is defined to include annulment,
dissolution, and declaration of invalidity of a mairiage.

Function as a parent of the child is taken from Section 2-215 of the UPC and is defined
as behaving toward a child in a manner consistent with being the child’s parent and performing
functions that are customarily performed by a patent, ete. The term is derived fiom the
Restatement, and the Reporter’s Note No.4 to Section 14.5 of the Restatement makes a detailed
list of “parental functions” and gives guidance to a trier of fact determining if a person indced
functioned as a parent of the child. According to comments on the definition in the UPA, ideally
a parent would perforin all of the normal parent-child functions throughout the child’s minority,
In cases falling short of the ideal, the trier of fact must balance both time and conduct, The
question is, did the individual perform sufficient parenting Tunctions over a sufficient period of
time to justify concluding that the individual finctioned as a parent of the child.

Genetlc mother is devived from Section 2-115 of the UPC and is defined as the woman
whose egg was fertilized by the sperm used for assisted reproduction, The UPC uses the term
“genetic father” in defining genetic mother; however, this term appears to be unnecessary and
confusing,

Gestational agreement is taken from Section 2-121 of the UPC and is defined as an
agreoment for assisted reproduction (i) in which a woman agrees to carry a child to birth for an
intended parent, intended parents or an individual who functioned as a parent of the child as
described in subsection (5) and (ii) which otherwise meets the requirements for gestational
agreements under G.S. 49A-1-103. Such agreements do not require consideration to be valid.
‘The term is derived in patt from Asticle 8 of the UPA and Atticle 7 of the ABA Model Act, The
concept is that an agreement has been made that the intended parent or parents will be the legal
parents of (he resulting child.

Gestational carrier is derived in part from Section 2-121 of the UPC and means a woman
who is not an intended parent who conceives a child under a gestational agreemen, The woman
may or may not be the child’s genetic mother, The experts on assisted reproduction technology
generally look with disfavor upon the genetic mother of the child serving as the gesfatlonal
carrier because such sifuations often create additional emotional and psychological problems in
enforcing a gestational agreement. The requirement that a gestational carrier be at least 21 was
added based on similar requirements in Article 7 of the ABA Model ACT and legislation in other
states.

Gestational child is derived from Section 2-121 of the UPC and means 8 child conceived
bya geslalional carrier pursnant {o a gesta(ional agreement,

11
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Incapacily is taken verbatim from the definition of “incapacity” in G.S. 35A-1370(8)
applicable to the “Standby Guardianship for Minor Children” provisions.

Instrument was defined the same as it is in other North Carolina legislation.

Intended parent taken from Section 2.121 of the UPC and means an individual who
entered into a gestational agreement providing that such individual will be the parent of a child
born to a gestational carrier by means of assisted reproduction. The texm is not limited to an
individual who has a genetic relationship with the child.

Relative is taken from Section 215 of the UPC and means a grandparent or a descendant
of a grandparent,

Separate means to live separate and apart within the meaning of N.C.G.S. Chapter 50,
This is used in connection with the definition of divorce inasmuch as it is a recognized step in
North Carolina in the matriage dissolution process.

Third-party donor is taken from Section 2-120 of the UPC and is based on the definition
of “donor” found in Section 102 of the UPA. This is an individual who provides sperm or eggs
used for assisted reproduction other than (i) a husband who provides sperm or (ii) a wife who
provides eggs that are used for assisted reproduction by the wife or (iii) the birth mother of a
child of assisted reproduction o (iv) an individual who has been determined under G.S. 49A-1-
101(d) or (¢) to have a patent-child relationship with a child of assisted reproduction.

DRAFTERS’ COMMENTS TO G.S. 49A-1-101

G.S. 49A-1-101 provides the rules for determining patent-child relationships with
children of assisted reproduction who are those children conceived by assisted reproduction
other than gestational children. 1t is based in part on Section 2-120 of the UPC and is consistent
conceplually with Article 6 of the ABA Model Act.

G.S. 49A-101(a), providing thata parent-child relationship does not exist between a child
of ussisted reproduction and a third-party donor merely because of his ot her status as a third-
party donor is consistent with Section 702 of the UPA and Section 602 of the ABA Model Act.
This is {tue despite the donor’s genctic relationship with the child, s

G.S. 49A-1-101(b) is consistent with Section 201 of the UPA in providing that a parent-
child relationship exists between a child of assisted reproductlon and the child’s birth mother.
Since the child’s birth mother made the decision to undergo the procedure with intent to become
pregnant and give bitth to the child, the patent-child relationship exists, and no further proof of
her intent to be a parent is necessary.

G.S. 49A-1-101(c) provides for a parent-child velationship with the husband of the child’s
birth mother if the husband provided the sperm that the birth mother vsed during his lifetime for
assisted reproduction. Although not required by the statute, presumably the birth certificate
normally will reflect the husband and wife as the parents in this situation unless ono of the rules
in G.S. 49A-1-101(g) would provent this result, As provided in G.S. 49A-1-101(g)(1) this
husband-wife rule does not apply if a martied couple divorces or separales beforc the

12
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implantation of the sperm used for the assisted reproduction unless the former spouse consented
in a signed instrument before the implantation that the child born after the divorce ot separation
will be treated as the former spouse’s child, An exception to this consent rule is found in G.S.
49A-1-101(g)(2) if the former spouse’s consent is withdrawn prior to the implantation of the
spetm used for the assisted reproduction. These provisions are also consistent with Section 201
of the UPC,

G.S.49A-1-101(d) provides that a birth certificate identifying an individual other than the
birth mother as the other parent of a child of assisted reproduction presumptively establishes a
parent-child relationship between that individual and the child. A birth certificate will name the
child?s birth mother (which texm does not include a gestational carrier) as the child’s mother, In
the case of partners of the opposite sex, this provislon is consistent with G.S. 49, and the result
should be no different when the parental relationship is established with another female being the
second parent, G.S. 49A-1-104 and G.S. 49A-1-106(a) are intended to insure that same sex
parents qualify as both parents on birth certificates.

G.8 49A-1-101(e) provides for the cstablishment of a parcnt-child relationship between

an individual other than the birth mother and a child of assisted reproduction when neither G.S.
40A-1-101(c) [the husband rule] nor G.S. 49A-1-101(d) [the bitth certificate rule] apply, In
these situations there needs to be proof that the individual consented to the assisted reproduction
with the intent to be treated as the other parent. This other individual’s genetic material might or
might not have been used to create the pregnancy, and unless the husband rule ot the birth
certificate tule apply, depositing genetic material is not, by itself, sufficient to establish a pavent-
child relationship with the child, The first method for an individual other than the birfh mother
to evidence his or her consent to establish a parent-child relationship is to sign an Insfrument,
whether before or no later than two years after the child’s bith, that considering all the facts and
circumstances, evidences the individual’s consent. The second method of evidencing such
consent is to sign an insfrument described in the preceding sentence more {han two years afier
the child’s birth and fimetion as a parent of the child before the child reaches 18 or becomes
emancipated. The third imethod of evidencing such consent s to finction as d parent of the child
1o later than two years aftet the child’s birth, However, if the individual is prevented from
functioning as a parent of the child no later than two years after the child’s birth because of such
individual’s death, incapacity, or other circmstances, such consent can be established if such
individual intended to finction as a parent of the child duting such perlod and would have but
for such circumstances or condition.

G.S. 49A-1-101(f) creates certain presumptions regarding the proof of the consent {o
assisted reproduction by the birth mother in .S, 49-1-101(e)(3) (the fimetioning as a parent
method) when the birth mother'’s spouse is the individual proving the requisite consent and either
(i) such spouse lives for the requisite two year petiod afler the child’s birth and they are neither
separated nor is there any divorce proceeding pending duting the two yeat petiod or (if) such
spouse dies and at the spouse’s death they were neithet separated nor was thore any divorce
proceeding pending.

G.S. 49A-1-101(g) provides rules that apply () in connection with the separation ox
divorce of the birth mother and her husband prior to the implantation of the genetic material used
in connection with assisted reproduction, and (if) in connection with the withdrawals of consents

13
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to assisied reproduction prior to the implantation of the genetic material used in connection with
assisted reproduction. These scetions were derived from Sections 706(a) and (b) of the UPA.

DRAFTERS? COMMENTS TO G.S. 49A-1-102

G.S. 49A-1-102 provides the rules for determining parent-child relationships with
children who are conceived by assisted reproduction using a gestational carrier. 1t is based in
part on Section 2-121 of the UPC,

Pursuant to G.S. 49A-1-102(a) a court order issued under G.S., 49A-1-104 will
conclusively establish parentage. Also, in some circumstances a court order under G.S, 49A-1-
103(k) may also establish paventage.

G.S. 49A-1-102(b) provides that the only way that a parent-child relationship exists
between a gestational child and the child’s gesfational carrier is if (i) she is designated asa
parent of the child in a coutt order deseribed in subsection (a) or (ii) she is the child’s genetic
mother and a parent-child relationship docs not exist under this Article with an individual other

than the gestational carrier.

G.S. 49A-1-102(c) applies only in the absence of a court order under subsection (a). If
there is no such court otdet, subsection (c) provides that a parent-child relationship exists
between a gestational child and an intended parent who (1) was designated as an intended parent
pursuant toa gestational agreement or (ii) functioned as a parent of the child no later than two
years aftey the child’s birth. It also provides that a patent-child relationship is established if the
intended parent dicd while the gestational carrier was preghant, but only in three citcumstances:
(A) there were two intended parents and the other intended parent finctioned as a parent of the
child no later than two years after the child’s birth; (B) there were two intended parents, the other
intended parent dicd also while the gestational carrier was pregnant, and a relative of either
deceased intended parent or the spousc or surviving spouse of a relative of either deceased
intended parent fitnctioned as a parent of the child no later than (wo yeats after the child’s birth;
or (C) there was no other intended parent and a relative or spouse of a relative of the deceased
parent firnctioned as a parent of the child no later than two years after the child’s birth,

DRAFTERS’ COMMENTS TO G.S. 49A-1-103

G.S. 49A-1-103 sets forth the basic requirements of a gestational agreement, It is
derived from selected provisions Article 8 of the UPA and Atticle 7 of the ABA Model Act. The

agreement must be in wiiting and acknowledged before a certifying officer. Necessary parties
are the prospective gestational carrier, her spouse if she is martled, the infended parent or

parents, and In certain circumstances the third-party donor or the third-party dorors. G.S. 49A-

1-103(d) provides that a third-pariy donor is not a necessaty paily to a gestatlonal agreement if
such person is anonymous or otherwise not known by any of the other parties to the gestational
agreement, All partiesto a gestational agreement must agree to the provisions of the

arrangement described in the gestational agreement including those provisions required by G.S.

49A-1-103(¢). Disputes arising out of gestatlonal agreements fall within the jurisdiction of the
superior court,

14
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DRAFTERS’ COMMENTS TO G.S 49A-1-104

G.S. 49A-1-104 sets forth the normal procedure for obtaining a court order establishing
the patent-child refationship of gestational children and children of assisted reproduction. This
section is based in patt on the procedural provisions of the adoption statute found in Article 2 of
G.S. 48 and in part on Section 807 of the UPA, The procedure is basically a special proceeding
before the clerk of supetior comt, Uncontested proceedings can be handled summarily.

Although a court order is not necessary 10 establish the patentage of a gestational child
where there is a valid and uncontested gestarional agreement, it would scem that in most
instances the parent or parents designated under a gestational agreement will want to take
advantage of this procedure to insure that the gestational child’s bitth certificate accurately
reflects them as the legal parents, This procedure will also be helpful in establishing patent-child
relationships in situations in which fact finding is necessary under G.S. 49A-1-101 and G.S.
49A-1-102.

Subsection (¢) provides that if an issue of fact, an equitable defense or a request for
equitable relief or damages is raised in any procecding before the clerk of supetior coutt, the
clerk shall transfer the procecding to the superior court under G.S. 1-301.2.

DRANTERS’ COMMENTS TO G.S, 49A~1-105

The UPC, the UPA, the ABA Model Act as well as the assisted reproduction statutes ofa
number of states include provisions creating patent-child relationships between certain “intended
parents” and children conceived after their deaths. These types of provisions necessatily involve
atbitrary time petiods and can have unintended effects on the administration of estates and trusts,
Because of the confroversial nature of such provisions relating to posthumously conceived
children, the drafters decided to omit all such provisions in Article 1 of G.S. 49A.

G-S. 49A-1-105 makes it clear that in Axticle 1 of G.S. 49A no parent-child relationship
can be created between a child and a person who has died before the child’s birth mother or
gestational carrier, as the case may be, becomes preghant with such child.

However, as stated in G.S. 49A-1-106 nothing in Article 1 of G.S. 49A prevents a person
fiom including any such posthumously conceived children as their children or descendants in
any wiitten instrument,

DRAFTERS? COMMENTS TO G.S. 49A-1-106
G.S. 49A-1-106(a) is based in part on the repealed G.S. 49A-1and takes the approach of
the old statute to insure both the legal rights of children conceived by assisted reproduction and
those of their patents established under the new Atticle 1 of G.S, 49A.
G.S. 49A-1-106(b) is based on G.S, 48-106(b) and grants to any person for whom a

parent-child relationship is established under Article 1 of G.S. 49A the same inclusive status in
deeds, grants, wills, and other wiitten instraments as an adopted child.
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G.S. 49A-1-106(b)(4) makes it clear that if a written instrument explicitly so states, a
posthumously conceived person may be included in the definitions of a person’s children, issue,
descendants and words of like impott.

In other words under G.S. 49A-1-106, Article 1 of G.S. 49A does not prohibit a person
from being more inclusive or exclusive in defining parent-child relationships than provided in
the statute,

DRAFTERS’ COMMENTS TO ARTICLE 4A OF CHAPTER 29

Atticle 4A of Chapter 29 providing for succession by, through, and from children
conceived by assisted reproduction is patterned after Article 4 of G.S. 29, §29-17(a), (b) and (¢)
providing for succession, by through and from adopted children. While the two sections are not
parallel in their language, G.S. 29-17A generally provides children conceived by assisted
reproduction as provided for in Article 1 of G.S. 49A and the persons with whom parent-child
relationships are established under Article 1 of G.S. 49A the same succession rights as adopted
children and their adoptive patents under G.S. 29-117,
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