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Popular Government
James Madison and other leaders in the

American Revolution employed the term

"popular government" to signify the ideal of a

democratic, or "popular," government—

a

government, as Abraham Lincoln later put it,

of the people, by the people, and for the

people. In that spirit Popular Government
offers research and analysis on state and local

government in North Carolina and other issues

of public concern. For, as Madison said, "A
people who mean to be their own governors

must arm themselves with the power which
knowledge gives."
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ver the last two decades,

newcomers to North CaroHna

have included large numbers of

immigrants from many countries,

but particularly from Latin America

and Asia. Immigration is generally

regulated at the federal level, but its impact is

increasingly felt at state and local levels. Ten

years ago, Popular Government offered an in-

depth e.xamination of immigration (see the Fall

1999 issue). Much has changed since then, yet

immigration still is a heated and complex

topic, often at the forefront of governments'

and citizens' concerns. This issue of Popular

Government explores some of the ways in

which state and local governments and com-

munities have responded to North Carolina's

growing immigrant population.

The articles address ( 1 ) the growing involve-

ment of county sheriffs and other local law

enforcement agencies in the enforcement of

federal immigration law, and the costs and the

benefits of that involvement; (2) local govern-

ments' authority to enact immigrations laws

and pohcies, and the extent to which such mea-

sures run afoul of federal law; and (3) immi-

grants' access to primari', secondary, and higher

education, and the corollary issue of teaching

students—both U.S. citizens and immigrants—
whose limited proficiency in English presents a

barrier to their academic achievement.

We hope that these articles will assist local

and state policy makers, administrators, and

communities as they respond to the challenges

and the opportunities posed by North

Carolina's changing demographics.

—Sejal Zota and John B. Stephens,

coeditors

^cijool of Coventment

Resources on Immigration

Resources focused primarily on issues of im-

migration law are available to assist state and

local government officials, including judicial

branch employees. Visit www.sog.unc.edu/

programs/immigration, or contact Sejal Zota,

immigration law specialist, at szota@

sog.unc.edu or 919.843.8404. Among the

resources on the website is a 2009 update

of Immigrants in North Carolina: A Fact Stieet,

which provides information on the size and

the composition of North Carolina's immigrant

population, and data on its economic impact.
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These opening articles

present different view-

points on a controversial

federal program that

uses local law enforce-

ment officials to help

identify and deport sus-

pected unauthorized

immigrants. Edmond W.

Caldwell Jr. describes the

experience of several

sheriffs and the support

of the program by the

North Carolina Sheriffs'

Association. Hannah
Gill, Mai Thi Nguyen,

Katherine Lewis Parker,

and Deborah Weissman

express concerns and

criticisms focusing on

perceived legal and

social effects of the

program.

—The Editors

The North Carolina Sheriffs'

Association's Perspective on

the 287(g) Jail Enforcement Model

Edmond W. Caldwell Jr.

It
IS only a handful of short para-

graphs in the federal statutes, but it

is critically important to protecting

the security of North Carolina and the

nation. Named for its location in the

Immigration and Nationality Act, the

Section 287(g) program of U.S. Immi-

gration and Customs Enforcement (ICE)

allows local law enforcement agencies

to assist ICE m removmg from the coun-

The author is executive vice president and

general counsel. North Carolina Sheriffs'

Association. Contact him at ecaldwell®

ncsheriffs.net.

try illegal aliens charged with crimes.

The sheriffs in North Carolina whose

counties participate in the jail enforce-

ment model (JEM) of the program do

not debate the broader issue of how
the United States should handle illegal

immigration. Their job is to enforce

the law as it is written. For law enforce-

ment authorities, 287(g) has made a big

difference in the safety of seven counties

in North Carolina and dozens more

around the country.

"Regardless of your stance on

immigration," said Sheriff Rick Davis

of Henderson County, whose office

Legal and Social Perspectives on

Local Enforcement of Immigration

under the 287(g) Program

Hannah Gill, Mai Thi Nguyen,

Katherine Lewis Parker, and Deborah Weissman

Throughout this country's history,

Americans have been internally

conflicted about their views on

immigration. Many recognize that the

United States' prosperity and geopolitical

dominance have been built on the backs

of immigrants. They also may have

pride in their immigrant ancestors. Yet

these same people sometimes hold anti-

immigrant sentiments and are willing to

pull up the drawbridge on those newly

arriving to America's shores. Often they

feel this way because the newer immi-

grants come from a different country,

speak a different language, or are visibly

different. Also, they blame new immi-

grants for taking away resources and

creating competition in the labor market.

Gill is the assistant director of the Institute

for the Study of the Americas and a re-

search associate at the Center for Global

Initiatives, UNC-Chapel Hill. Nguyen is

an assistant professor in the Department

of City and Regional Planning, UNC-
Chapel Hill. Parker is the legal director of

the ACLU of North Carolina Legal Foun-

dation. Weissman is Reef C. Ivey II Dis-

tinguished Professor ofLaw and director

of clinical programs, UNC-Chapel Hill

School of Law. Contact them at hgill@

email.unc.edu, mai@unc.edu, acluncklp®

nc.rr.com, and weissman@email.unc.edu.
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At the turn of the twentieth century,

darker-skinned Europeans and Chinese

immigrants experienced strong resent-

ment from hghter-skinned Europeans

arriving earlier. Today, Latinos are the

target of much anti-immigrant sentiment.

Anti-immigration sentiments are not

new to this country, but what sets this

period apart in American histor}' is the

"devolution" of immigration regulation-—

that is, the surrender to local authorities

of some federal powers to regulate immi-

gration. Since America's birth, the feder-

al government has had sole authority to

legislate on and regulate immigration.

This exclusive authority was reinforced

by the 1976 ruling in DeCanas v. Bica,

in which Supreme Court Justice William J.

Brennan wrote that the "[p]ower to

regulate immigration is unquestionably

exclusively a federal power."'

With the passage of Section 287(g) of

the 1996 Immigration and Nationality

Act, which allows local law enforcement

agencies to detect, detain, and deport

undocumented immigrants, local and

state law enforcement agencies were

granted authority to police immigration

violations.- Although few law enforce-

ment agencies adopted the 287(g) pro-

gram at the time of its passage, the pro-

gram became wildly popular a decade

later because of political and economic

circumstances in the nation. This article

seeks to raise awareness of the 287(g)

program's implementation in North

Carolina, from both a legal and a social

science standpoint. (For a description of

other responsibilities of sheriff's offices

in their interactions with the state's

foreign-born population, see the sidebar

on page 15.)

Background

Several pieces of legislation on immigra-

tion were circulated before the November

2006 congressional elections. Most no-

tably, HR 4437 (or the Sensenbrenner

bill), which contained a broad range of

policies aimed at reforming immigration,

sparked heated debate among politicians,

the popular media, and the general pub-

lic' During the congressional election

cycle, many candidates used immigration

reform as a wedge issue to define their

candidacies. With the economy spiraling

downward, politicians blamed undocu-

mented immigrants for the nation's

economic and social woes and vowed to

stem the tide of illegal immigration.''

The elections came and went, and a

new Congress with a majorit}' of Demo-

crats was seated, but still federal immi-

gration policy did not change. Frustrated

with the inabilit}' of national legislators

to reform immigration policy, and

growing increasingly resentful of rising

rates of undocumented immigration,

voters and local elected officials wanted

immediate action, even if they had to

take matters into their own hands.

The City of Hazleton, Pennsylvania,

exemplified these sentiments when it

adopted the Illegal Immigration Relief

Act (IIRA) m fall 2006.^' In an attempt

to push out undocumented immigrants,

Hazleton's ERA created stiff fines and

penalties for individuals and organiza-

tions that provided them with ser\'ices.^

News of the IIRA spread, and hundreds

Spring/Summer 2009 3



participates in the 287(g) program, "the

reaht}' is that crime accompanies any

large-scale illegal immigration."'

In 1996 the federal government pro-

vided the authorit}' and the funding for

local law enforcement officers to be

trained by ICE to determine immigration

status so that ICE could begin possible

deportation proceedings for people in

the countr)' illegally. Some people object

to the new authority, but the bottom

line is that it works to make commu-

nities safer. Since 2006, when the first

North Carolina county signed on to the

287(g) JEM, the participating sheriff's

offices have identified more than fifteen

thousand people as suspected illegal

aliens and referred them to ICE for a

decision on deportation.

Sheriff's offices in Alamance, Cabarrus,

Cumberland, Gaston, Henderson, Meck-

lenburg, and Wake counties participate

in the JEM. In this model, sheriffs screen

for illegal aliens only among people

arrested and brought to the county's

detention center. Sheriff Alan Cloninger

of Gaston County, among the first four

counties in North Carolina to sign on,

considers the JEM "one of the fairest

ways" to address the problem of illegal

immigration "because no one is checked

as to their alien status unless they are

arrested," he said.-

Because citizens are divided in their

views on U.S. immigration policy. North

Carolina's participation in the 287(g)

program has been the subject of heated

debate. The program is one component

under the ICE's ACCESS (Agreements

of Cooperation in Communities to

Enhance Safety and Securit)') umbrella

of services and programs, which pro-

vides local law enforcement agencies

with an opportunit)' to team with ICE

to combat specific law enforcement

challenges in their communities. Some

have confused the sheriffs' involvement

in the JEM with the Durham Police

Department's participation in a 287(g)

task force model.' By focusing on the

sheriffs' participation in the 287(g) pro-

gram, which is limited to the JEM, this

article aims to correct many misconcep-

tions and distortions of fact circulated

bv some who object to tenets of the

287(g) law.

(For a description of other responsi-

bilities of sheriffs' offices in their inter-

actions with the state's foreign-born

population, see the sidebar on page 15.)

What Is 287(g)?

In 1996 the Illegal Immigration Reform

and Immigrant Responsibilir\- Act

added Section 287(g) to the Immigration

and Nationality Act. The section autho-

rizes the secretars' of the U.S. Department

of Homeland Securit\- (of which ICE is

a part) to enter into agreements with

state and local law enforcement agencies

permitting designated officers to perform

some fimctions of immigration law en-

forcement, provided that they receive

appropriate training and that they oper-

ate under the supervision of ICE officers.

Section 287(g) came about because

criminal activities are most effectively

thwarted through a multiagency ap-

proach that encompasses federal, state,

and local resources, skills, and expertise.

State and local law enforcement officers

play a critical role in protecting national

securit}'. They often are the first respon-

of copycat cities and counties around

the country followed suit, passing vary-

ing elements of the URA.~ The American

Civil Liberties Union (ACLU), along

with several other groups, sued the Cit}'

of Hazleton in federal district court on

the grounds that local anti-immigration

ordinances, such as the ERA, were un-

constitutional. ** In i

spring 2007, the dis-

trict cotirt ruled that the

Cit)' of Hazleton, as a

municipalit); had no

authorit)' to regulate

illegal immigration.

Rather, barkening

back to the DeCanas '

case, the coun ruled that this responsibilit\'

should be left to the federal government."

The mounting legal bills owed by the

Cir.- of Hazleton after its defeat in court

most likely contributed to the dropoff in

adoption of the IIRA by additional cities

and by counties. Instead, local jurisdic-

tions turned to 287(g). To date, sixn-

three local law enforcement agencies

around the country have partnered with

The lack of adequate

oversight and trans-

parency in 287(g) pro-

grams raises concerns

about racial profiling.

U.S. Immigration and Customs Enforce-

ment (ICE) to implement what is now
commonly called the 287(g) program. '"

North Carolina jurisdictions have shown

keen interest in the program, with eight

localities already participating and

dozens more in the application queue."

In North Carolina, the support for the

287(g) program primar-

ily comes from sheriffs

and county commission-

ers, although the reasons

for supporting the pro-

gram appear to vary.

Local law enforcement

officials remark that

their main interest in the

program is to equip officers to identif)'

undocumented immigrants who are

criminals. They rationaUze that this

program is merely one additional tool

that officers can use to fight crime. In

particular, they consider the program to

be a way to weed out terrorists and

violent criminals. '-

Interest in the 287(g) program among
local government officials revolves

around the belief that undocumented

immigrants are taxing their school

systems, hospitals, and prisons while

not paying a fair share of taxes. They

charge imdocumented immigrants with

using local resources, but not contribu-

ting to the local coffers, or at least not

contributing enough to cover expenses.

Beyond their fiscal concerns, local gov-

ernment officials blame undocumented

immigrants for a host of social ills in their

communities, such as increased crime and

lowered quality of hfe.' ' Although little

empirical evidence exists to substantiate

such claims, support for the 287(g) pro-

gram in the North Carolina localities

that have adopted it still is overwhelming.

The Mecklenburg Count)' Sheriff's

Office was the first to implement the

program, in February 2006. Since then,

seven other local authorities, including

the Alamance, Cabarrus, Cumberland,

Gaston, Henderson, and Wake County

sheriff's offices and the Durham Police

Department, have adopted it. Further,

the statewide North Carolina Sheriffs'

Association has partnered with ICE in

POPULAR G O \' E R N M E N T



ders on the scene in an attack against

the United States, and in the course of

their daily duties, they frequently en-

counter foreign-born criminals and illegal

aliens who pose a threat to national

security or public safety.

The training provided to state and

local law enforcement officers by ICE

under the 287(g) program gives these

cross-designated officers the necessary

resources and authority to pursue

immigration-status investigations re-

lating to violent crimes and other felon-

ies, such as human smuggling, gang

activity, organized crime, sex-related

offenses, narcotics smuggling, and

money laundering. The counties partici-

pating in this partnership with ICE are

eligible for increased resources and

support from ICE to identify criminals

who also are illegal aliens.

Counties working with ICE under

authorization by 287(g) sign a memo-
randum of agreement (MOA) that defines

the scope and the limitations of their

authority. The MOA establishes the

supervisory structure for the local offi-

cers working under the cross-designation

and prescribes the agreed-on complaint

process governing the officers' conduct

during the life of the MOA. Under the

statute, ICE supervises on site all cross-

designated officers when they exercise

their immigration authorities. The

agreement must be signed by the ICE

assistant secretary and the sheriff before

officers trained under 287(g) may
enforce immigration law.

Law enforcement

personnel selected to

participate in the

287(g) program must

be U.S. citizens, pass a

background investiga-

tion, have a minimum
of two years' experi-

ence in their current

position, and have no

disciplinary actions pending against

them. They complete a four-week

training program conducted by certified

instructors. The training underscores

instruction that law enforcement

officers already have received about

the importance of avoiding racial or

ethnic profiling.

Altogether, 287(g) pro-

grams in North Carolina

have identified more than

15,000 suspected illegal

aliens.

As of the end of 2008, sixty-seven

local law enforcement agencies in twenty-

three states had signed MOAs with ICE

and sent officers for training.

How Do North Carolina Sheriffs

Work under 287(g) Agreements?

Several steps must take place before

someone can be incarcerated in North

Carolina. First, the

person must be arrested

by a law enforcement

officer in connection with

the commission of a

crime. Second, the person

must appear before a

magistrate, and the mag-

istrate must find probable

cause to beheve that the person did

commit a crime. Third, the magistrate

must establish a bond for the person's

release. If the person fails to post the

bond, then the person is detained in the

county jail.

Sheriff's office personnel ( 1 ) incarcer-

ate, (2) investigate, and (3) inform. They

do not have the authority to extradite

hopes of adopting the program through-

out North Carolina. With such wide-

spread interest in the program and with

other new programs that allow law

enforcement agencies to identify undoc-

umented immigrants (for example,

the Secure Communities program).

North Carolina may be one of the first

states to have a statewide immigrant-

identification program implemented at

the purely local level.''*

The devolution of immigration en-

forcement through the 287(g) program

has granted tremendous powers to local

law enforcement agencies. But the lack

of adequate oversight and transparency

raises many concerns:

• Does the program effectively capture

the "tough, hardened, repeat

criminals" among the undocumented

population, as argued by local law

enforcement and ICE officials?

• Does the program divert local law

enforcement agencies from other

duties that are necessary to keep

communities safe?

Does the program actually serve

to decrease the number of crimes

reported by undocumented

immigrants, thereby increasing their

vulnerability to crime?

Is the program cost-effective in

fighting crime, or are there other,

more cost-effective ways to do so?

Does the program encourage racial

profiling?

Will the program encourage immi-

grants, both documented and un-

documented, to leave these jurisdic-

tions, thereby negatively affecting

local businesses, the housing market,

and the overall economic com-

petitiveness of the state?

Legal Considerations

The 287(g) program presents a number

of legal issues that implicate individual

rights and affect communities. It has

been more than two years since the

inauguration of these programs in

North Carolina. Sufficient time has

passed to permit an evaluation of

program compliance with federal and

state legal obligations, as well as law

enforcement agency compliance with

the 287(g) memorandum of agreement

(MOA) that governs the program.

Statutory Authority

In 1996 the U.S. Congress amended the

Immigration and Nationality Act by

adding Section 287(g), which authorizes

the federal government to enter into

agreements with local law enforcement

agencies and to deputize local law en-

forcement officers to act as immigration

officers in the course of their daily acti-

vities. Section 287(g) authorizes the

attorney general to enter into a written

agreement with a

State, or any political subdivision

of a State, pursuant to which an

officer or employee of the State or

subdivision, ivho is determined by

the Attorney General to be qualified

to perform a function of an immi-
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gration officer in relation to the

investigation, apprehension, or

detentioft of aliens in the United

States (including the transportation

ofsuch aliens across State lines to

detention centers), may carry out

such function at the expense of the

State or political subdivision and to

the extent consistent with State and

local lawJ^

Historically there has been a clear

division between the enforcement of

civil immigration laws and the enforce-

ment of criminal immigration laws."'

Civil violations of the Immigration and

Nationalirs' Act include being unlawfully

present in the United States and working

without proper employment authoriza-

tion.'" Criminal offenses include traffick-

ing in humans, harboring undocumented

immigrants, and, in the case of immi-

grants who were previously deported or

excluded, reentering the United States.'**

Federal authorities have long held ex-

clusive jurisdiction over regulation of

civil immigration laws, whereas federal.

state, and local authorities have had

concurrent jurisdiction over enforcement

of criminal immigration laws." The writ-

ten agreements under 287(g) effectively

erase that line, enabling local law enforce-

ment officers to enforce civil immigration

law for the first time in history.

Compliance with Federal Law
Local law enforcement officers who
have been deputized to enforce immi-

gration laws pursuant to Section 287(g)

of the Immigration and Nationality Act

are required to "have knowledge of, and

adhere to. Federal law" with regard to

287(g) functions.-'-^

Equal Protection of the Law
The Equal Protection Clause of the

Fourteenth Amendment extends its pro-

tection to all people within the jurisdiction

of the United States and prohibits law

enforcement agencies from stopping,

detaining, or seizing people on the basis

of racial characteristics.-' That is, they

may not engage in "racial profiling,"

defined as "the law enforcement prac-

tice of using race, national origin, or

ethnicity as a salient basis for suspicion

of criminal activity."--

Most 287(g) programs in North

Carolina are "detention model programs"

(sometimes called jail-enforcement mod-

el programs), meaning that officers

trained under 287(g) are not authorized

to check the immigration status of

people unless they have been arrested

on other charges and are detained in jail

facilities.-' Nevertheless, evidence from

the 287(g) counties suggests that the

existence of the program may be

affecting how officers are enforcing the

law "on the streets."

For example, criminal defense and

immigration attorneys in 287(g) coun-

ties report that, before the 287(g) pro-

grams went into effect, their clients were

rarely, if ever, arrested for driving with

no license or driving with a revoked

license. Further, anecdotal evidence

suggests that license and driving-while-

intoxicated checkpoints have increased

considerably in 287(g) counties since

the MOA went into effect.
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wanted inmates to other states. Even

those trained under 287(g) do not have

the authority to deport inmates who are

illegally in this country. They incarcerate

people who have been arrested by a law

enforcement officer and ordered by a

magistrate to be detained in connection

with crimmal activity.

The county jail staff conduct an

investigation to determine the identit)'

of the criminal defendant and to learn

whether the person has a prior criminal

record or is wanted by another law en-

forcement agency, including ICE. If they

determine that the person is wanted by

another law enforcement agency, they

inform the appropriate agency that the

wanted person is incarcerated in the

county jail.

The seven North Carolina counties

now participating in the 287(g) JEM
were among about twenty that applied

to ICE. ICE selected a geographically

diverse mix of counties that had adequate

jail space. Each county's sheriff nego-

tiated the MOA individually, and it

was signed by the respective chairs of

the board of county commissioners.

Mecklenburg County was the first

jurisdiction in North Carolina to parti-

cipate in the 287(g) program. At the

National Sheriffs' Association's annual

conference in 2005, Jim Pendergraph,

who was then sheriff of Mecklenburg

County, learned about the federal ini-

tiative. He talked with a California sheriff

who had investigated the 287(g) JEM
and was considering signing on with

ICE to train some of his deputies. The

California sheriff was very impressed by

what he had learned about the success

of the 287(g) JEM in identif>'ing and

deporting criminal illegal aliens.

When Sheriff Pendergraph returned

to Mecklenburg County after the con-

ference, he explored the possibility of

providing 287(g) training to some of his

officers. Mecklenburg County's detention

center had processed an increasing num-

ber of offenders whom Sheriff Pender-

graph suspected to be in the country

illegally, but often by the time he received

results from fingerprints that he sent to

ICE, the offenders had been released.

The problem of criminal aliens was

on the public's mind in 2005 because an

illegal immigrant, driving while impaired

and without a license, caused a car crash

that killed Scott Gardner, a high school

teacher in nearby Gaston County, and

left Gardner's wife in a coma. The illegal

alien had five previous convictions in the

United States for driving while impaired.

Representative Sue Myrick of North

Carolina pushed hard in the U.S. Congress

for passage of the Scott Gardner Act,

which stipulated that any illegal alien

convicted of driving while impaired would

face automatic deportation. The bill

passed in the House but not in the Senate.'*

By mid-2006, Mecklenburg County

had launched a 287(g) JEM. Sheriff

Pendergraph sent twelve deputy sheriffs

for ICE training. In 2007, the program's

first full year of operation, 287(g) offi-

cers identified more than 2,200 illegal

aliens among about 45,000 people ar-

rested in Mecklenburg County. Those

numbers held steady in 2008, said Julia

Rush, director of communication for the

Mecklenburg County Sheriff's Office.''

"Whenever you remove that many
people convicted of a crime, that makes

for a safer community," Rush noted."

Consequently the tail may be

wagging the dog. That is, rather than

simply processing people who already

are in the jails, officers in 287(g) coun-

ties are making the discretionary deci-

sion in many instances to arrest people

instead of issuing them a citation, there-

by increasing the number of people in

the jails for processing.

Anecdotal evidence also suggests

that this new tactic may be contributing

to racial profiling in the field. Because

officers are not permitted to engage in

immigration enforcement on the streets,

the general rule applies regarding the

prohibition against law enforcement

stopping, detaining, or seizing people

on the basis of racial characteristics.-'*

Nevertheless, residents in local commu-
nities where 287(g) programs are in

effect have expressed concerns that

some police officers are violating legal

standards and engaging in racial pro-

filing by stopping motorists who appear

to be Latino.-' Local residents and

advocacy groups have raised concerns

that under the guise of prete.xtual ve-

hicle stops (stops in which officers

detain people for a traffic offense be-

cause they actually are suspicious of

the people's immigration status) and

license and driving-while-intoxicated

checkpoints, law enforcement officers

appear to be targeting Latino-appearing

people for minor

traffic offenses.-*

The numbers

coming out of

287(g) counties bear

out this concern. For

instance, data for

Alamance and Meck-

lenburg counties reveal

that the overwhelming number

of people who have been stopped by

police officers have been arrested for

traffic offenses. The 2007 totals for the

Alamance County 287(g) program show

that, in 2007, of 662 people arrested

and processed under 287(g), 302, or

45.6 percent, were arrested on a traffic

stop, and 132, or 19.9 percent, were

arrested for driving while intoxicated.

Five hundred forty-six, or 82.5 percent.

Evidence suggests that the

287(g) program may affect

officers' enforcement of the

law "on the streets."

were charged with misdemeanors, and

116, or 17.5 percent, with felonies.--' In

Mecklenburg County, 1,028 of 1,545

undocumented immigrants arrested dur-

ing the first nine months of the county's

participation in the 287(g) program, or

66.5 percent, were stopped for some

type of traffic violation.-^

A study of arrest data

in Davidson County,

Tennessee, which also

has entered into a deten-

tion model MOA, has

revealed that the arrest

rates for Latino

defendants driving

without a license more than doubled af-

ter the implementation of the 287(g) pro-

gram.-' Two explanations for this statistic

are most likely: officers may have stopped

more Latino drivers and therefore found

more instances of driving without a

license, or officers may have arrested

more Latino drivers to allow the correc-

tion officers to check their status.

Similarly, as described earlier. North

Carolina data for current 287(g) counties
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The main advantage that Sheriff Pen-

dergraph saw for Mecklenburg Counn.'

in the 287(g) program was that it would

provide immediate information on an

inmate s immigration status. Not only

does ICE provide training for local law

enforcement officers, but also it pro-

vides participating counties with compu-

ters linked to the ICE database. Instead

of waiting days or weeks for a finger-

print report to be sent back from ICE,

Mecklenburg Coimt)' detention officers

can check the fingerprints against ICE's

database themselves. They get infor-

mation back in minutes.

"The 287(g) program establishes a

record on 100 percent of the people who
come into our faciht}'," said Henderson

Count)' Sheriff Davis. "They either have

fingerprints on file, or they don't. In the

case where ICE doesn't have prints on

file, the burden of proof is on the detainee

to verif)' his or her identity. It is one of

the rare times in U.S. law when the

burden of proof is on the accused.""

ICE fingerprints everv'one who applies

for a \-isa to accept emplovment in the

United States or for a "green card," which

grants permanent-resident status and with

it eligibiiit)' to be employed in the United

States. If a detention officer checking an

inmate's fingerprints against the ICE

database finds no record, that flags the

inmate as a possible illegal alien.

In a 287(g) facility; said Cabarrus

Count}' Sheriff Brad Riley, "every ar-

restee who comes into our facilit\' is

asked two questions: What's the countr\-

of your birth? And what country are

you a citizen of?"* The ICE-trained

officers attempt to verif}' the inmate's

answers. If the information cannot be

verified, the officers refer the inmate to

ICE for determination of status and

possible deportation. The 287(g)

officers themselves may not authorize

deportation orders, but they can refer

illegal aliens to ICE for a determination

process that might end in deportation

by a federal immigration judge.

How Does 287(g) Compare with

North Carolina State Law?

In 2007, North Carolina's General

Assemblv enacted Section 162-62 of

the North Carolina General Statutes

(hereinafter G.S.), effective January 1,

2008. G.S. 162-62 requires detention

facility personnel in North Carolina to

attempt to determine the U.S. residency

status of any person brought to the

facility' and charged with a felony or an

impaired-driving offense. Officers may
check people's birth certificate, driver's

license, and Social Security Number
information to verif)' their identit)'. But

the only guaranteed way of identif\'ing

people without such documentation is

through fingerprints.

For facilities not operating under

the 287(g) program, getting fingerprint

reports back in a timely fashion—before

detainees are released on bond or have

served the time required to satisf}' the

charges—rarely happens. Even when
detainees are confirmed to be illegal

aliens, ICE often does not pick them up.

Sending an officer to the facility to tran-

sport a single inmate is not cost-effective

for ICE unless the inmate is wanted on

very serious charges or the transporting

officer can pick up several inmates in

one trip.

show that an overwhelming number of

people who are stopped by police offi-

cers in 287(g) counties are arrested for

traffic offenses. To the extent that arrest

rates for Latino drivers have increased

significantly in these counties since they

adopted 287(g), the statistics may sup-

port allegations of racial profiling.

In addition to quantitative data, qual-

itative evidence suggests discriminatory

attitudes toward immigrants, as indicated

by racially hostile comments about

Latino immigrants made by some law

enforcement agenc)' personnel. Alamance

Count}' Sheriff Terry Johnson, in refer-

ence to Mexicans, stated, "Theix values

are a lot different—their morals—than

what we have here. In Mexico, there's

nothing wrong with ha\'ing sex with a

12-, 13-year-old girl .... They do a lot

of drinking down in Mexico."-''' Johnson

County Sheriff Steve Bizzell recenth'

vocalized his views about immigrants,

stating that they are "'breeding like

rabbits'" and they "'rape, rob and mur-

der' American citizens." He also de-

scribed Mexicans as "'trashv.'"'' These

race-based statements, made by strong

proponents of the 287(g) program in

North Carolina, contribute to concerns

about the possibility that racial profil-

ing is occurring in 287(g) counties.

To the extent that racial profiling is

occurring imder the 287(g) programs, it

also violates Title VI of the Civil Rights

Act of 1 964, which
i

states, "No person in

the United States shall.

on the ground of race,

color, or national

origin, be excluded

from participation in,

be denied the benefits

of, or be subjected to discrimination imder

an)' program or activity receiving Fed-

eral financial assistance."'- Section 287(g)

agencies receive financial assistance

from the federal government and there-

fore must abide by the provisions of

this act. They must not "utilize criteria

or methods of administration which

have the effect of subjecting individuals

to discrimination because of their race,

color, or national origin. "^^

Racially hostile comments

made by some officers

indicate discriminatory

attitudes toward immigrants.

Racial profiling also violates U.S.

Department of Justice guidelines devel-

oped "to ensure an end to racial pro-

filing in law enforcement."'"* Those

guidelines prohibit law enforcement

officers from using race or ethnicity in

making law enforcement decisions such

as ordinan,' traffic stops. '-'

A report by the

U.S. Government

Accountabilit)' Office

(GAO) released on

March 4, 2009,

N'alidates the foregoing

concerns. The GAO's
report confirms that the

287(g) program is not being used to

target dangerous criminals. Rather,

"participating agencies are using their

287(g) aurhorit)' to process for removal

aliens who have committed minor

crimes, such as carr)'ing an open

container of alcohol." Further, according

to the GAO, a lack of documented pro-

gram objectives may result in a "misuse

of authorit)'." Indeed, the GAO reported

that "more than half of the 29 state and
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local law enforcement agencies . . .

reviewed reported concerns members of

their communities expressed about the

287(g) program, including concerns

that law enforcement officers in the

287(g) program would be deporting

removable aliens pursuant to minor

traffic violations (e.g., speeding) and

concerns about racial profiling."^*

Application of

Federal Immigration Laws
Immigration law is a complicated, ever-

evolving, and specialized area of law

and law enforcement. '"The challenges

inherent in allowing local law enforce-

ment officers to undertake immigration

enforcement, an area outside their

expertise, were recognized in a recent

article published by the International

Association of Police Chiefs:

Addressing iimnigration violatiofts

such as illegal entry or remaining in

the country without legal sanction

would require specialized knoivl-

edge of the suspect's status and visa

history and the complex civil and

criminal aspects of the federal immi-

gration law and their administration.

This is different from identifying

someone suspected of the type of

criminal behavior that local officers

are trained to detect. Whether or

not a person is in fact remaining in

the country in violation of federal

civil regulations or criminal pro-

visions is a determination best left

to these agencies and the courts

designed specifically to apply these

lati's and make such determifiations

after appropriate hearings and

procedures. The local patrol officer

is not in the best position to make
these complex legal determinatiofis.^^

The article's author further explained,

"When local police have waded into

immigration enforcement, it has often

come with disastrous and expensive

consequences."'"

As examples from around the country

demonstrate, local enforcement of im-

migration laws has resulted in detention

and deportation of U.S. citizens.* Law
enforcement experts predict more erro-

neous detentions and deportations if

additional databases with various in-

accuracies are created to "fight illegal

immigration.'""

North Carolina is not immune to

these errors. Indeed, at a conference in

Charlotte on the consequences of the

287(g) program, an immigration attor-

ney recounted that a U.S. citizen client

of his was wrongly detained in North

Carolina while authorities were attemp-

ting to deport the client.'*' Other North

Carolina attorneys have shared similar

concerns about at least two more

clients.''^

A recent survey by the U.S. Govern-

ment Accountability Office determined

that ICE does not have adequate means

to keep local officers updated on the

changing nature of immigration law:

ICE does not have a mechanism to

ensure the timely dissemination of

legal developments to help ensure

that officers make decisions in line

with the most recent interpretations

of immigration law. As a result, ICE

officers are at risk of taking actions
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In contrast, officers in a 2S7(g) pro-

gram must identih' the citizenship status

of every foreign-born person brought to

the detention center, even those brought

in on misdemeanor charges or traffic

violations. To mai<e that requirement

feasible, ICE provides 287(g) facihties

with computers and access to its data-

base. Also, the facilities have an ICE

officer on site to supen-ise the program,

and he or she can cost-effectively tran-

sport inmates to hearings on their

immigration status.

Cabarrus Count\' Sheriff Riley,

whose count)- was one of the first four

North CaroUna counties to sign on to

the 287(g) program, said, "ICE is deahng

with so many agencies, and they have to

triage. Under 287(g), there is a 100 per-

cent guarantee that the individuals will

be processed."'

Has the 287(g) JEM Been

Effective in North Carolina?

North Carolina sheriffs in the 287(g)

JEM are satisfied with its efficacy.

The program has been successful in ad-

dressing the problem of illegal aliens

who commit crimes.

When Terry S. Johnson became

sheriff of Alamance Count)- in 2002,

his 156-bed jail routinely held more

than three hundred inmates. Ehs deputies

responded to as man}- as se\-en home

in\-asions even." week. Alamance Counts-

has a large Hispanic communit)-, drawn

to the area by agricultural job oppor-

tunities, the many construction jobs in

the fast-growing Triangle, and jobs in

meat-processing plants. In 2006, Sheriff

Johnson talked to Sheriff Pendergraph,

who had just gotten the 287(g) program

up and running in Mecklenburg Count)-.

"He said, "It's the greatest thing I've

ever done as sheriff,'" Johnson reported.

"I thought he was trying to sell me, but

I knew I had to do something. People

were coming into jail imder one name,

and then two weeks later, the same

people came in under another name,

but the photographs were the same."^"

The revolving-door practice of arrest

and release tied up the court system,

cost the taxpayers money through the

increased need to hire court-appointed

Ia\\wers and Spanish-language interpre-

ters, and multiphed the impact on the

crime victims.

Sheriff Johnson negotiated a 28^1 g)

agreement, and within the first months

of operation in 2006, the program iden-

tified 519 illegal aliens. In 200", its first

full year, it identified 2,698 inmates as

illegal aliens and transferred them to

ICE for hearings. In 2008 that number

jumped to 4,067."

"What is so impressive to me is that

our overall crime rate has dropped

19.5 percent," Sheriff Johnson said.

"Because crime has come down, it has

cut down on the number of calls we
have to respond to. Our local inmate

population has dropped tremendously.

The almost daily reports of home
in\'asions a few years ago dropped in

2008 to only one for the entire year."^-

What Are the Program's Costs

and Benefits in North Carolina?

ICE supplies the training, but local law

enforcement agencies pay the salaries of

their cross-trained officers. ICE provides

that do not support operational ob-

jectives and makitig removal deci-

sions that do not reflect the most

recent legal developments."^

Other Federal Laws
There are other areas of concern with

regard to comphance with federal laws.

Section 287(g) officers must comply with

federal law go^"errLLng criminal procedure,

and this requires them to disclose inlor-

mation that may call into question the

credibiht)- of a particular witness who
supplies information against a detainee,

including, in some circumstances, officers'

personnel files. However; undocumented

immigrants often are hurried through

the system without coimsel and are

encouraged, if not coerced, to sign vol-

untar)' agreements to depart from the

United States within a prescribed period.

These circumstances inhibit detainees

from obtaining exculpator\- information,

particularly information related to offi-

cer misconduct and racial profiling.

Section 287(g) officers also must

comply with the provisions of the \'ienna

Convention on

Consular Relations.

Pursuant to these

pro\'isions, officers

must iniorm detained

immigrants of their

right to contact their

consular office and to have their commu-
nications forwarded to the apphcable

consular officer in a timely manner.''^"

Consular officers have the right to visit

immigrants in detention and may arrange

legal counsel for them.'*" Concerns have

arisen that detainees may not always be

informed of these rights.

Compliance with North Carolina Law

Racial profiling also violates the

North Carohna Constitution. Article 1,

Section 19, states, "No person shall be

denied the equal protection of the laws;

nor shall any person be subjected to dis-

crimination by the State because of race,

color, rehgion, or national origin.
"*'

North CaroHna courts have refused to

countenance the targeting of Latinos by

law enforcement agencies. In State v.

People who think that their

rights have been violated by

287(g) don't always Itnow

how to pursue their complaints,

Villeda, the trial court

dismissed charges

against a Latino

defendant who demon-

strated that his arrest

was "motivated 'in part

by [his] race or national

origin'" in violation of Section 19."'^

The court considered the state trooper's

discriminaton- assertion "'Even-one

knows that a [Latino] male buying

liquor on a Friday or a Saturday night is

probably already dnmk,'" as well as his

admission to patrolling a specific area

"'for the purpose of looking for [Latino]

males. '"-'^ The trooper's citation histor\'

also was indicative of a practice of racial

profiling: 71 percent of his citations had

been filed against Latinos in an area

where Latinos made up only 32 percent

of the total population. TLie Nonh
Carolina Court of Appeals affirmed the

trial cotut's decision to dismiss the

charges against the defendant.'

"

North Carolina state agencies and

the North Carolina General Assembly

ha^-e joined w-ith the courts in denouncing
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access to its fingerprint database and

pays for the computers and the network.

ICE also pays for an on-site ICE agent

to supervise the program at each

287(g) facilit>'.

The 287(g) process requires extra

personnel and some extra work to

process people arrested. Sheriff's office

personnel have to learn about the new

equipment and procedures, and facility'

administrators must make sure that the

computer network does not breach jail

security, said Debbie Tanna, public

mformation officer for the Cumberland

County Sheriff's Office.'^

North Carolina's General Assembly

has realized the potential benefit of

287(g) to its communities and has

granted funds to the North Carolina

Sheriffs' Association for the past two

years to help sheriffs combat illegal

immigration. The association has used

part of the funding to provide training

and technical assistance to all sheriffs in

complying with G.S. 162-62, to assist

them in negotiating MOAs with ICE,

and to reimburse counties for the

overtime costs of covering shifts while

deputies participate in

the four-week ICE

trammg course.

ICE has a joint

federal-local working

group called the

executive steering

committee. One
critical goal of the committee is to

coordinate the participation of

interested North Carolina sheriffs in the

ICE ACCESS program, particularly the

287(g) JEM, using current ICE

resources and identifying ICE resources

needed in the future to support the

sheriffs of North Carolina.

Some sheriff's offices are able to

offset their 287(g) personnel costs with

an ICE per diem for bed space when an

inmate is held at the local facilitv' after

ICE accepts custody. Because the

paperwork can be done on site at a

287(g) facilit)', ICE picks up the tab

much sooner than if the county had to

wait for an off-site ICE agent to travel

to the facility.

Counties that are not part of the

287(g) program must nonetheless run

Alamance County Sheriff

Terry S. Johnson says that his

county's overall crime rate has

dropped nearly 20 percent

since he introduced 287(g).

their Illegal Alien

Queries as required

by G.S. 162-62

through the federal

computers and report

when they have an

illegal alien in cus-

tody. Inmates deemed

illegal aliens are turned over to ICE and

transported by an ICE officer to the

closest location where hearings on

immigration status are held. Henderson

County Sheriff Davis accepts detained

illegal aliens from western counties. His

287(g) deputies are reimbursed by ICE

for their time and mileage in transporting

illegal aliens from nearby counties and

housing them m the Henderson County

detention facility'.

"For ICE to send an officer out from

the Charlotte office—that's an inefficient

use of their time," he said.'"*

Sheriffs unanimously agree that the

effort is worthwhile and beneficial to

their counties.

"We're finding people who are wanted

in other states and other counties," said

Wake Countv Sheriff Donnie Harrison.

racial profiling. In the Villeda case, the

court noted that the state trooper's ques-

tionable citation history had triggered

an investigation by Internal Affairs."

Such an investigation itself suggested

that racial profiling ought not to be

tolerated by state agency regulations.

The North Carolina General Assembly

has attempted to eliminate racial pro-

filing by enacting legislation that re-

quires collection, correlation, and

maintenance of information on traffic

law enforcement." The statute requires

the North Carolina attorney general to

establish within the Department of

Justice a Division of Criminal Statistics.

This division is mandated to collect,

maintain, analyze, and disclose data

related to racial profiling, including the

race and the ethnicity of people stopped

by law enforcement officers.

Compliance with the MOAs
The MOAs are binding contracts be-

tween local law enforcement agencies

and ICE. These documents set out

authority and obUgations with regard

to local enforcement of immigration

law and contain a number of require-

ments that govern the implementation

of the program. Local residents have

expressed concerns that the terms are

vague and that the program lacks

sufficient oversight." Recently the

U.S. House of Representatives Appro-

priations Committee stated in a report

that it "is concerned that ICE has not

established adequate oversight of state

and local law enforcement agencies that

are delegated authority to enforce

Federal immigration laws."^'' Following

are some general concerns about the

lack of adequate oversight in

287(g) counties in North Carohna.

The Complaint Process

MOAs contain a section that requires

287(g) programs to promulgate a com-

plaint mechanism for people who be-

lieve that their rights have been violated. '^

Some information about the complaint

process is included in the appendix to

the MOA. However, many 287(g) pro-

grams have not released MOAs to the

public or otherwise provided notice of

the process. Some programs have been

reluctant to release information about

the process even after a request has been

made. For example, the ACLU of North

Carolina waited five months before the

Alamance County Sheriff's Office

responded to a public records request

for the MOA appendixes. Although the

sheriff's office now posts its MOA on its

website in English, it does not appear to

have any estabhshed complaint

mechanism associated with its 287(g)

program.'''' Whether any other 287(g)

programs have created the required

complaint mechanism is not known. If

they have, the information has not been

disseminated to the public.

Adherence to Civil Rights Standards

and Provision ofInterpretation Services

Another section of the MOAs sets forth

applicable civil rights standards and

requires an interpreter for people who
do not speak English.'^' The MOAs do

not, however, establish a process by

which an interpreter may be obtained.
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or address how an affected person

would be apprised of his or her rights to

an interpreter. Anecdotal evidence

suggests that not all people who are

stopped by law enforcement officers in

287(g) counties are notified of their

right to ask for an interpreter or are

provided one.-'^

Requiyed Steering Committee

and Community Outreach

The MOAs also contain a section re-

quiring the ICE assistant secretary and

the head of the local law enforcement

agency to establish a steering commit-

tee.'''' The steering committee is charged

with monitoring compliance with the

terms of the MOA, including the

complaints filed against 287(g) pro-

grams. A first meeting of the steering

committee is required no later than

nine months after the initial group of

participating personnel is certified by

ICE to act as immigration officers.""

Currently, local residents have no way
of determining whether such a meeting

has taken place, whether the committee

has made any findings, and if so, what

the substance of the findings is. In Ala-

mance County, county commissioners

and sheriff's officials have made an ef-

fort to communicate with concerned

residents, but have rejected the involve-

ment of communit)' members other than

law enforcement officials on a steering

committee.

At least one 287(g) program (Ala-

mance County) has been reluctant to

commit to establishing a steering com-

mittee at all, much less one that includes

a community' member and holds meetings

that are open to the public.''' Furthermore,

at the state level, a spokesperson for the

North Carolina Sheriffs' Association

recently informed the Joint Legislative

Oversight Committee that the meetings

of the executive steering committee

established by ICE and the association

are not open to the public. However,

the association and the 287(g) counties

receive state taxpayer money from the

North Carolina General Assembly to

support their 287(g) programs. Thus

these committees should be considered

to be "public bodies," and their steering

committee meetings should be subject to

North Carolina's open meetings law."

Finally, the MOAs include a section

providing that a 287(g) program "may,

at its discretion, engage in community

outreach with organizations inter-

ested in the MOA.""' This requires

287(g) programs to exercise their

discretion in good faith and to engage

in discourse not only with organizations

that are favorably disposed toward the

program, but also to include communi-

cation with critics of the program.

Without a steering committee composed

of citizens representing a full spectrum

of views, it is less likely that critics of

the program will be able to engage in

constructive discourse about the

program.

Alamance County: A Case Study

Alamance County, which adopted the

287(g) program in 2007, provides a case

study for analyzing how the impacts of

287(g) reach far beyond the undocu-
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"We're getting criminals off the street

that need to be gotten off the street.""

About thirty-five thousand people

come through Wake County's detention

faciht)' every year. Sheriff Harrison ex-

pects berv^'cen 10 and 15 percent to be

of interest to ICE. Wake Count)' initi-

ated the 287(g) program in July 2008

and, in its first six months, sent more

than nine hundred inmates to ICE for

hearings on their immigration status.

Sheriff Harrison has not noticed that

the 287(g) program has freed up bed

space
—

"We're always going to have

criminals," he said—but he takes satis-

faction in knowing that he's "not letting

a child molester or murderer back on

the street."""

Gaston County Sheriff Alan Cloninger

volunteered for the 287(g) program in

part to discourage settlement by criminal

aliens who were fleeing from neighboring

Mecklenburg County because of its

287(g) program. He had to create and

fill three new positions to handle the

extra workload. The expense was worth-

while, he said, because his officers can

lodge the detainees and maintain the

paperwork without having to wait for

ICE to send an agent. In 2008, the

jurisdiction's first full year as a 287(g)

county, he sent more than four hundred

inmates to ICE. '^

"The savings that

result could be a

million things that

aren't directly related

to the sheriff's office:

medical issues,

department of social service issues, job

openings," he said. "I believe it has

saved the taxpayers money." '^

Why Has Community Opposition

to thie Program Arisen?

Despite 287(g)'s overwhelming support

from sheriffs in all seven counties, some

community members have raised con-

cerns about the program's potential for

targeting Hispanics, North Carolina's

largest and fastest-growing immigrant

population. According to a recent eco-

nomic impact study, 7 percent of the

state's population in 2004 was Hispanic,

and Hispanics accounted for 27.5 per-

cent of the state's population growth

that year. Nearly 80 percent had migrated

from another country or U.S. state. ^'

Laura Roselle, a political science

professor at

Gaston County Sheriff Alan

Cloninger believes that 287(g)

has saved taxpayers money.

Elon University

in Alamance

County, IS part

of a vocal group

of advocates for

the Hispanic

community. She is concerned about the

potential for racial or ethnic profiling by

law enforcement officers and the effect

on those left behind when a family

member is deported. She also worries

that the fear of being deported may
discourage Hispanics from contacting

law enforcement for help, thus leaving

them more vulnerable to becoming

victims of crime.

"If people are afraid, they aren't going

to come to this communit)'," Roselle said.

"For me, that's not fine. Diversity builds

a community and an economy."-"

Henderson County Sheriff Davis

summed up community fears: "Some

citizens think we can stop anyone who

mented immigrant population. Alamance

County's Latino population of more

than fourteen thousand people is among
the fastest-growing in the state, and it

includes mixed-status families of third-

generation U.S. citizens, legal permanent

residents, and undocumented immi-

grants.*''' Interviews with Alamance

County residents since the inception of

the 287(g) program illustrate the short-

and long-term social costs of the pro-

gram for Latino communities as well as

the larger population.*''' These impacts

include (1) the erosion of trust between

law enforcement authorities and immi-

grant communities, (2) an increase in

unreported crime, and (3) an increase in

anti-immigrant sentiment in the general

population.

The Alamance County Sheriff's Office

initiated the 287(g) program in summer
2007. A general lack of transparency,

and confusion about who would be

targeted under the program, set the

groundwork for controversy around the

program and erosion of trust between

law enforcement and local immigrants.*"^

When 287(g) was presented to the public

in 2006, sheriff's office personnel as-

sured residents that they would be tar-

geting for deportation people who
commit violent crimes, as opposed to

people who commit lesser infractions,

like driving without a license.*'^ Their

assurances were supported by the

language of the webpage of the

U.S. Department of Homeland Security,

which describes how the program gives

local and state officers "necessary re-

sources and authority to pursue investi-

gations relating to violent crimes, human
smuggling, gang/organized crime activ-

ity, sexual-related offenses, narcotics

smuggling and money laundering."*"*

After the program began, however, it

became clear that the majority of those

being processed under the 287(g) pro-

gram were not felons, but traffic offen-

ders. The State Highway Patrol set up

roadblocks to check licenses in places

where Latinos shopped, lived, and wor-

shipped. For example, of the more than

170 checkpoints that have been con-

ducted in Alamance and Orange counties,

about 30 have been conducted outside

Buckhorn market on a Saturday or Sun-

day morning, when Latino shoppers

arrive by the hundreds.*"' Police have

arrested people at schools and libraries

and during recreational events.^" For

example, in August 2008, five immi-

grants were arrested and later deported

for fishing without a license on the Haw
River.^' Victims of crime also have been

deported.^- Given that the program was

being carried out in a very different man-

ner than the sheriff's office had promised

the general public, trust between immi-

grants and law enforcement quickly

disintegrated.

Evidence of the erosion of trust was

immediately apparent. In summer 2007,

Latino neighborhoo^ds throughout the

county shut down, and people closed

themselves up in their houses and apart-

ments, fearful that they or their family

members would be deported. Health

care providers at local clinics reported

that patients were missing appointments

or not bringing their children to appoint-

ments. On Webb Avenue and Graham
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looks Hispanic and arrest and deport

them," he said. "Of course, we can't do

that. The Fourth Amendment to the

Constitution is the harrier to that. Our

government is based on minimal intru-

sion. Law enforcement officers must

have a reason to arrest that person."-'

The illegal aliens deported are not

always Hispanic. Mecklenburg County

has sent inmates from seventy countries

to ICE.

Alamance County Sheriff Johnson

countered profiling accusations with

this comment: "The people we pick

up self-identify. We don't tell them to

violate the law or drink and drive. That

is an individual choice that they have

made to violate the law."--

Sheriff's deputies routinely receive

training against profiling, whether or

not they are part of the 287(g) program.

Their initial law enforcement training

and mandatory legal updates cover pro-

hibitions against profiling. State law

requires that officers record their reason

for stopping someone for a traffic vio-

lation.--' North Carolina legislation

requires the State Bureau of Investi-

gation to collect and maintain statistics

on traffic law enforcement.-^ The statis-

tics reveal the initial purpose of traffic

stops by the driver's sex, race, and eth-

nicity, and by the type of violation. All

these data are available on the website

of the State Bureau of Investigation.-'

In Cabarrus County, Sheriff Riley

compares his arrest statistics every two

weeks with those of the police chiefs in

his county to make sure that his deputies

are not pulling in a higher number of

Hispanics for traffic i

violations than their

counterparts in

municipalities are.

Riley also took a

systematic approach

to reaching out to

Hispanics. He and

Sergeant Keely Litaker,

who coordinates the

287(g) program and is

fluent in Spanish, met with leaders

of the local Hispanic community to

explain the 287(g) program and to

reassure them that all crime victims

could count on the sheriff's help.

Officers must record their

reasons for stopping people

for traffic violations. These

data are available online by

drivers' sex, race, ethnicity,

and type of violation.

regardless of their immigration status.

Once they had the trust of the Hispanic

leaders, Riley and Litaker conducted

educational meetings with church

groups and other large groups of

Hispanics to reiterate that only illegal

aliens who committed crimes would

be targeted by the 287(g) program.

"We wanted buy-in from the commu-
nity, so they would understand," Riley

said. "If you are here doing the things

American citizens are expectecH to do,

then you're in no

danger. If you are here

selling dope and doing

illegal things, you prob-

ably should move."-''

Riley also opened the

sheriff's office's doors

to the media. He even

educated some judges.

"We're trying to do

it right," he said.-'' As

a result, his county now has very little

resistance to the 287(g) program.

Tanna, the public information officer

in Cumberland County, also reached

out to the local newspaper to educate

Hopedale Road, where there are more

than fort)' Latino businesses, sidewalks

emptied of people, and business slowed.

An informal poll of fifteen businesses

in Graham conducted in August 2007

revealed that all had lost significant

revenue. The local resource center,

Centro la Comunidad, normally full of

activity, saw its client intake decrease.

Distrust of the police was so strong

that posters began to appear in public

places throughout the county, warning

Latinos to avoid law enforcement officers

at all costs. Fear extended to the entire

Latino community, creating a wide-

reaching impact for the many county

residents who live in families with some

members who are undocumented, usually

parents, and others who are U.S.-born

citizens or legal permanent residents,

usually children."^

The disintegration of the image of

police as a protection for all people had

a number of repercussions. New immi-

grants always have been easy targets for

crime because of their vulnerability in

low-security housing and their use of

cash, a result of their limited access to

financial institutions and savings accounts

in which they can deposit wages earned.

The perception that police were no

longer protecting Latinos provided an

additional incentive for criminals to

target them. Further, one informant

related that she had been turned away

from a local police precinct in summer

2007 after reporting a crime, because

she could not produce a valid driver's

license. Of 25 Latinos interviewed

between June 2007 and November

2008, 23 stated that they felt the

287(g) program had decreased their

trust in law enforcement. The same

number stated that they would hesitate

before reporting crime.

The specter of deportation had a

particularly negative impact on the

children of immigrants, further illus-

trating how policies affect the entire

community, not just undocumented

people. An eighteen-year-old man
interviewed in Mebane reported that

he felt the need to carry a gun for self-

protection. A woman whose fifteen-year-

old son attended Graham High School

voiced concern that the growing anti-

immigrant climate had created incen-

tives for her son to join a gang for

protection. In July 2008, three children

were stranded in a car on the shoulder

of Interstate 85 in the middle of the

night for eight hours when their mother

was arrested by an Alamance County

sheriff deputy for a traffic violation.^''

Tina Manning, lead English-as-a-

second-language coordinator for the

Alamance-Burlington School System,

spoke of students' fear that their parents

would be deported:

It has been a horrible experience.

There are students whose parents

have been taken away while they

are at school. They get home and

they're gone. It has had a heart-

rending impact on children, even

children born here. They are in fear

that if they go home, another parent

will have been taken aivay, or that

they will be taken atcay. . . . It puts

a stop to learning.'^-
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Other Responsibilities ofSheriffs Offices in Relation to

the State's Foreign-Bom Population

Sheriffs offices in all of North

Carolina's counties—not just those

participating in the 287(g)

program—have additional

responsibilities in their

interactions with the state's

foreign-born population. A

state law (G.S. 162-62) that

became effective on January

1, 2008, requires North

Carolina's jailers to attempt to

determine whether an inmate

charged with a felony or an

impaired-driving offense is a legal

resident of the United States. As part

of standard booking procedure, Jailers

now ask all inmates charged with those

crimes if they are in the country legally. If, through

questioning, a review of documentation, or both, jailers

are unable to determine whether an inmate is a legal

resident or citizen of the United States, they must, when

possible, make an Illegal Alien Query to the Law

Enforcement Support Center of U.S. Immigration and

Customs Enforcement, a federal bureau.

Also, more than half of North Carolina counties {sixty-

two in 2008) and the North Carolina Department of

Correction have for several years inquired into inmates'

legal status as part of their application for federal funds

under the State Criminal Alien Assistance Program

(SCAAP). SCAAP provides federal money to state and local

governments to offset the costs of jailing certain

undocumented criminal aliens. A county may apply for

SCAAP reimbursement for foreign-born inmates who have

no claim to U.S. citizenship if they (1) are undocumented

or have failed to maintain their nonimmigrant status,

(2) have been held in custody for four or more consecutive

days, and (3) have been convicted of at least one felony or

two misdemeanors. The U.S. Department of Justice uses

a payment formula to determine the award amount. In

2008, Mecklenburg County received more than $1 million

in SCAAP funds. Some counties contract with outside

accounting firms to help them process their SCAAP
applications, including cross-referencing jail rosters with

nationwide criminal records to identify eligible inmates.

Further, thirteen North Carolina counties—initially

Buncombe, Gaston, Henderson, and Wake counties, now
also Cabarrus, Catawba, Cumberland, Duplin, Durham,

Harnett, New Hanover, Orange, and Robeson counties

—

participate in a pilot program that takes advantage of

the "full interoperability" of the federal government's

biometric identification systems. As part of routine

booking at most jails, fingerprints

are checked against FBI records

to determine a detainee's crimi-

nal history. Under the pilot pro-

gram, sheriff's offices simul-

taneously check prints against

U.S. Department of Homeland

Security immigration records.

The additional check helps

officers verify identities of

arrested people and uncover

pending charges or "immigration

detainers" ("holds" requiring

jailers to notify federal officials

before releasing an inmate) against

them. The technology is part of

Immigration and Customs Enforcement's

Secure Communities plan for identifying and removing

criminal aliens.

Another part of the Secure Communities plan took hold

in North Carolina in 2008. The General Assembly enacted

a version of the so-called Rapid REPAT (Removal of Eligible

Parolees Accepted for Transfer) program (G.S. 148-64.1).

Under the program, certain nonviolent criminal aliens may
receive an early release from their state sentences if they

have a final order of removal and they agree not to return

to the United States. North Carolina now is one of a half-

dozen states that have adopted a version of the law, which

gives the state's Post-Release Supervision and Parole

Commission discretionary authority to release eligible

inmates to Immigration and Customs Enforcement for

immediate deportation. The inmate must have been

convicted of one of a handful of specifically enumerated

nonviolent offenses (including driving while intoxicated)

and must have served at least half of the minimum

sentence imposed. If the released person ever is found to

have returned to the United States unlawfully, he or she

will be returned to the North Carolina Department of

Correction to serve the remainder of his or her state

sentence. Similar programs in effect in Arizona and New
York over the past decade have saved those states

millions of dollars in incarceration costs, according to

Immigration and Customs Enforcement.

—James M. Markham

The author is a School faculty member specializing in criminal

law and procedure, with a focus on the law of sentencing,

corrections, and the conditions of confinement. Contact him

at markham@sog.unc.edu.
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the communin- on IS^Igl. "Many in the

Hispanic community' now undetstand

what the program is trying to do: keep

serious criminal offenders out of the

U.S.," she said. "A lot of them feel that

they are living in a much safer commu-
nin.-. Its not a program to harass people."-^

Are the Wrong People Getting

Caught in the Net?

Sheriffs acknowledge that although the

intent of the program is to rid the com-

munin- of dangerous criminals, some-

times people convicted of less serious

crimes also are deported. Occasionally

those instances result from traffic stops

in which an officer would have let off

with a traffic ticket a U.S. citizen whose

identit)- the officer could verif\-, but

would arrest a suspected illegal alien

whose identin,- the officer could not

verif\- at the side of the road. North

Carolina sheriffs working under 287(g)

reported to ICE a total of 5,369 charges

against 4,832 inmates turned over to

the agency m 2008. Of those, 2,421

offenses, or 45 percent, involved serious

criminal violations, including murder,

assault, illegal drug offenses, theft,

domestic violence, and trespass.

Another 1,282, or 24 percent, involved

dri\-ing while unpaired, and 1,666, or 31

percent, involved violations of motor

vehicle law.-"

When an officer or a depun,- stops

someone—for example, for speeding

—

and that person does not have a driver's

license in his or her

possession, the officer

has to attempt to

determine the driver's

identiD.-, gauge the

likelihood that the

driver will show up in

court, and ascertain

the existence of any

outstanding warrants for the driver.

Drivers who are U.S. citizens are likely

to have driver's license information

available to the officer from the

computer of the state's division of

motor vehicles, and their records likely

can be verified.

"If we have determined who he is,"

Sheriff Rilev said, "we can verif\- that

he didn't just rob a bank. So we do not

take him to the detention facilit\-."''' The

drivers who have no valid identification

and no driver's license are held because

their identm- and criminal history can-

not be verified without fingerprints.

"We're not just bringing them to jail

because they speak broken English," he

said.'' This is not profiling but protocol.

Most people incarcerated in the

count)- jail are

incarcerated on

the basis of

criminal charges

filed not by

sheriff's

deputies, but by

various other

law enforcement

agents in the counr\-, such as cit}' police.

State Highway Patrol troopers. State

Bureau of Investigation agents, alcohol

law enforcment agents, wildlife

enforcement officers, and universit\-

police. Some people are incarcerated

because a magistrate issued an arrest

warrant (on a finding of probable cause

that thev committed a crime), the

Detaining drivers wlio cannot

produce a valid driver's license

or identification card is protocol,

not racial profiling.

As the 287(g) program continued,

the rhetoric against immigrants and the

authorization of local police to enforce

immigration law spread to other com-

munit)- institutions, affecting treatment

of immigrants in the workplace and

neighborhoods. One woman who emi-

grated to Graham from El Salvador

reported that she w-as fired in 2007 after

working se\-en )-ears at a textile company

in Burlington. She related that after the

287(g) program was implemented, the

atmosphere in the factory changed.

Supervisors cut her hourly wages

from $8.30 to $8.10 and revoked

bathroom breaks.

Informants also described how their

status increasingly became a leveraging

tool in situations of conflict with com-

munit\- members. In one case, a Graham
resident said that her landlord neglected

to make necessan.' repairs in her apart-

ment because of her immigration status,

threatening to report her family to the

police if they refused to pay rent.

Immigrants were not the only com-

munir\- members affected. Counr\' em-

ployees were targeted for their work

with undocumented immigrants. In

August 2008, law enforcement officials

were tipped off by an undisclosed

source that the count)- 's medical director,

Kathleen Shapley-Quinn, and nurse

practitioner Karen Saxer were treating

undocumented patients at a pubhc

health clinic and not revealing their real

names to employers in notes excusing

work absences. The two employees

were suspended for weeks until a probe

by the State Bureau of Investigation

requested by the sheriff's department

cleared them of wrongdoing, finding

that the\" were "forced to follow con-

flicting directives from state and federal

officials regarding the release of infor-

mation about illegal immigrants" and

had committed no crime.'''

As informants have made clear, the

287(g) program has impacts outside the

undocumented-immigrant communin.-.

For the thousands of Latinos born in

Alamance Counn.' who own businesses

and houses and no longer have any

connections to Latin America, North

Carolina is home. Given the permanence

of Latino communities throughout the

state, the social costs of the 287(g) pro-

gram raise important questions about

how communities should deal with the

inevitabilin.' of demographic change and

growing diversin.-. The marginalization

of the Latino population by decreasing

trust in law enforcement and growing

anti-immigrant sentiment presents

barriers to the formation of cohesive,

integrated, and conflict-free communities.

Proposals for Improvement

The complexities of the 287(g) program

and the difficulties in its implementation

illustrate that it is an ineffective means

of immigrarion enforcement. The federal

government's reliance on local law

enforcement to enforce immigrarion

laws is a strong indicarion of a systemic

problem. It points to the need for com-

prehensive immigration reform at the

federal level that would allow local

police and count)- sheriffs to return to

their primar)- function of protecting
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warrant was served, and they were then

arrested by a deputy sheriff. A small

percentage of people incarcerated in the

count)' jail are arrested by deputy'

sheriffs for violations of criminal law

that occurred in the deputy sheriffs'

presence.

But even the less serious crimes

can wreak hard consequences on the

community. Wake Count)- Sheriff

Harrison said. A driver who cannot

get a license cannot get automobile

insurance, either, and if that speeding

driver causes a serious accident, the

victim and the taxpayers have to pay

the costs.

"We've got to do our job; we feed

everybody out of the same spoon,"

Sheriff Harrison explained. "Are we

supposed to turn our heads and say,

'You're hard-working people; we're

not going to charge you today'? Then

tomorrow they kill somebody, and

people say, 'Why didn't the sheriff

charge them yesterday?'" '-

The less serious offenses sometimes

are precursors to more serious crimes.

Sheriff Davis's files in Henderson

County have examples from before

287(g) went into effect:

• An illegal alien with a history of

convictions for assault on a woman
was arrested following an incident

of domestic violence. After serving

his time, he was released to the

community and then shot and killed

his girlfriend and their son. Had the

287(g) program been in effect, he

would have been deported after any

one of the earlier assault charges.

• A Turkish student who overstayed

his visa was arrested for speeding.

After he was released to the commu-
nity, he was rearrested, this time on a

sex offense for taking indecent liber-

ties with a child. Under the 287(g)

program, he would have been sent

back to Turkey after the speeding stop.

Conclusion

In North Carolina, sheriffs exercise

their 287(g) authority only in detention

facilities against criminals who self-

select by breaking state laws. Criminal

illegal aliens cost taxpayers money and

crime victims heartache. By giving local

law enforcement officers the ability to

facilitate the removal of a segment of

the criminal element, 287(g) programs

make communities safer.

For people who are in the United

States illegally and want to avoid the

possibility of facing deportation

proceedings, the solution is simple,

according to Mecklenburg County's

public information officer. Rush. "Our

message has never changed. If you're

doing things you shouldn't do and

putting others in jeopardy, then we
need to take a look," Rush said. "If

you don't want to encounter the

287(g) program, don't commit a crime. "'^

Notes

1. Rick Davis (sheriff, Henderson County),

interview by a North Carolina Sheriffs' Asso-

ciation representative, December 2008.

2. Alan Clonmgcr (sheriff, Gaston County),

interview by a North Carolina Sheriffs'

Association representative, December 2008.

3. Under a memorandum of agreement

effective in 2008, ICE trained one Durham

Until comprehensive immi-

gration reform is enacted,

287(g) sliould focus only on

people convicted of felonies

their communities from crime. Until this

reform occurs, 287(g) agreements should

be limited to processing only the people

convicted of felonies, in furtherance of

the original intent of the statute. Also,

the program must be counterbalanced

by effective oversight,

public transparency,

and accountability.

Further, there should

be an independent

evaluation to deter-

mine the program's

costs and effectiveness

as a crime-prevention and -detection

tool. These reforms are urgently

required: 287(g) is a situation worthy of

concern to noncitizens and citizens

alike.

Good Governance, Transparency, and

Conformity with the Law
Across the state, the 287(g) programs

lack transparency. There is no provision

for community input into the creation

or the implementation of the MOAs.

There are no community-protection

mechanisms sufficiently embedded in

the program to counterbalance the

power that the program grants to con-

tracted law enforcement authorities.

Section 287(g) MOAs often are created

without community notification or

opportunity for

public comment.

Affected constituent

groups rarely have

the opportunity to

discuss or debate the

program with their

elected officials

before its implementation. As a result,

contracts for the program have been

negotiated without the protections

inherent in and necessary to the

democratic process.

The following recommendations would

provide additional protections for basic

rights in the implementation of 287(g).

Transparency

• Ensure the availability of the MOA
in both English and Spanish, and

detail the MOA's purpose and policy.

• Amend the complaint mechanism in

the MOA to clarify the process and

to provide notice of the right to file

a complaint.

• Improve relations with the news

media and other organizations.

Accountability

• Increase community participation in

the program's implementation and

oversight.

• Improve the performance of law en-

forcement personnel by ( 1 ) outlining

designated functions of officers

trained under the 287(g) program,

(2) providing detailed guidelines for

the nomination of personnel to be

• trained as 287(g) officers, (3) detail-

ing and updating the training of

personnel, (4) continuing to review

certification and authorization of

personnel in light of potential com-

plaints filed, and (5) monitoring

ICE supervision of personnel.

• Provide specific information on the

process for selecting the steering
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Police Department (DPD) officer to

investigate certain federal immigration

offenses. The officer remains a member of the

DPD and can file detainers only for specified

serious offenses: cnmmal gang activit)-;

violent crimes, including but not limited to

homicide, aggravated assault, armed robbery,

and other similar crimes; production, sale, or
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committee, ensure that it includes a

broad range of community' interests,

and set forth the committee's required

review of activities.

Open the meetings of local steering

committees and the North Carolina

Sheriffs' Association's executive

steering committee to the public.

Increase information and participation

for effective communitv' outreach

and input.

Conform fully with the letter and the

spirit of the law.

Revise all current 287(g) programs

and implement all new 287(g) pro-

grams to permit processing only of

people convicted of felonies.

Amend the guidelines for forwarding

and reviewing complaints. Make
information publicly available in

both English and Spanish.

Clarify what notice of civil rights stan-

dards must be given and how
interpretation services will be

provided.

The 287(g) program's

effectiveness in preventing

and detecting crime needs

an independent evaluation

• After modification

of the MOA, up-

date officer training

to reflect the

changes, indicate the

availability of the

MOA, and specify
j

the duration and the

circumstances of termination

of the MOA.

Program Evaluation

In addition to recommending the pre-

ceding improvements in the program,

we recommend that an organization not

affiliated with local or state law enforce-

ment agencies conduct an independent

evaluation of the program as a crime-

prevention and -detection tool. A cost-
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enforcing the law.
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POPULAR GOVERNMENT

Do State and Local Immigration Laws

Violate Federal Law?

Sejal Zota

Faced with what they consider a

lack of comprehensive immigra-

tion reform at the federal level,

many states and localities are enacting

their own immigration-related laws and

ordinances. Many of these laws impose

restrictions on unauthorized immigrants,

while some aim to promote integration

of immigrants into the societ).' Such laws

raise a number of constitutional issues,

including whether federal law preempts

them. What is the permissible scope of

state and local action in this area?

There is no general answer to this

question, for the analysis varies across

different areas of regulation. This article

explains general principles of preemption

and provides an analytical framework

for determining whether state and local

laws relating to housing, employment,

and public benefits may be preempted

by federal law (and thus invalidated).

-

The article also briefly discusses free

speech and civil rights laws that may
be violated by laws establishing English

as the official language. (For information

on actions related to immigration already

taken by local jurisdictions in North

Carolina, see the sidebar on this page.)

To make the article relevant both to

experts (such as county and city

attorneys) and to administrators and

officials with broader responsibilities,

each section offers a detailed analysis of

the kinds of laws that may be preempted

by federal laws and a summary pro-

viding best guidance on the permissible

scope of state and local action.

The law related to preemption is

somewhat unsettled. Some cases address

preemption with apparently inconsistent

The author, an attorney, is a School staff

member specializing in imniigration law.

Contact her at szota@soe.unc.edu.

findings. The area is fraught with legal

challenges, so lawmakers should work

closely with their attorneys in crafting

ordinances relating to immigrants.

General Principles of Preemption

Under the Supremacy Clause of the

U.S. Constitution, federal law is the

supreme law of the land.' State and

local governments are "preempted"

from enacting legislation in areas in

which Congress has asserted its exclu-

sive authority or in areas that would

conflict with federal legislation. In the

immigration field, the U.S. Supreme

Court has recognized three tests to de-

termine whether federal law preempts

a state or local law: (1) constitutional

preemption, (2) field preemption, and

Summary ofActions on Immigration Concerns by

North Carolina LocalJurisdictions

Services or Benefits Limited on tlie Basis of

Immigration Status
Gaston County

Prohibition on Hiring of Unauthorized Immigrants by Public

Employers, or by Contractors Working for the Government
Forsyth County

Gaston County

Establishment of English as the Official Language
Town of Landis (Rowan County)

Town of Southern Shores (Dare County)

Beaufort County

Cabarrus County

Dare County

Davidson County

Sources; Mai Thi Nguyen. "Anti-Immigration Ordinances in North Carolina:

Ramifications for Local Governance and Planning," Carolina Planning Journal 32:

36-46 (2007); city and county clerl<s in tine jurisdictions listed, e-mail exchanges and

telephone conversations with John Stephens, February-March 2009; Davidson County

Board of Commissioners, Minutes of the Meeting, November 14, 2006,

www.co.davidson.nc.us/media/pdfs/32/4045.pdf; Gaston County Board of

Commissioners. Minutes of the Meeting, November 9, 2006, www.co.gaston.nc.us/

CountyCommission/minutes/2006/2006-ll-09minutes.pdf; Lincoln County Board of

Commissioners, Minutes of the Meeting, Monday, June 18, 2007,

www.lincolncounty.org/archives/37/061807Min.pdf; "Resolution Outlining

Compliance with the Federal Immigration Laws in County Recruitment, Hiring and

Contracting Practices," Minutes of the October 23, 2006, Meeting of the Forsyth

County Board of Commissioners, p. 1103376.
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(3) conflict preemption."' Issues concerning

each of the three t\'pes of preemption

may arise when state and local govern-

ments enact laws related to immigration.

A state or local law related to immi-

gration that fails any one of these three

tests is preempted by federal law and

therefore unconstitutional and invalid.'

What is constitutional preemption?

The U.S. Supreme Court has consistently

ruled that the federal government has

broad and exclusive power to regulate

immigration.'' A state or local law will

be constitutionally preempted if it at-

tempts to regulate immigration. Under

this test, the relevant question is:

Does the state or local law regulate

immigration—does it make a determin-

ation of who should or should not be

admitted into the country and the

conditions under which a legal entrant

may remain—or does it simply pertain

to immigrants?" State and local laws

that attempt to regulate immigration

violate the Supremacy Clause of the

U.S. Constitution and are therefore

preempted by federal law, even in the

absence of federal legislation.

What is field preemption? Even if the

state or local law is not an impermissible

regulation of immigration, it may be

field preempted if it attempts to operate

in a field already occupied by federal

law, either expressly or impliedly. Under

this test, the relevant question is: Did

Congress intend a "complete ouster"

of state power in the field of legislation?'

Or did Congress intend for states to reg-

ulate in the area to the extent consistent

with federal law? If Congress intended

to occupy the field of regulation, then a

local or state law will be preempted,

even if it mirrors federal law. Often,

looking at the statutory language or the

legislative history of the federal law is

necessary to make such a determination.

What is conflict preemption? Even

if Congress has not occupied the field of

regulation, a state or local law may be

conflict preempted if it burdens or con-

flicts with federal law. A conflict exists

if complying with both federal and state

or local law is impossible.'' A conflict

also exists if the state or local law is an

obstacle to the accomplishment and the

execution of the full purposes and

objectives of Congress in enacting the

federal legislation.'" Testing for conflict

preemption requires an analysis of the

specific provisions of the law at issue.

Preemption in the Context of

Housing Laws

Some state and local governments

have proposed or enacted laws that

prohibit property owners from renting

or leasing property to unauthorized

immigrants, and penalize them for

doing so. (Such laws are labeled

"housing laws" in this article.) Some
housing laws require propert)' owners

or landlords to determine the immi-

gration status of potential renters. They

have been challenged on federal pre-

emption grounds. Are they preempted

by federal law? Courts that have thus

far examined such housing laws have

found that they carry serious concerns

of federal preemption."

Are Housing Laws Constitutionally

Preempted?

Are housing laws constitutionally pre-

empted? That is, are they considered

a regulation of immigration? The an-

swer depends on how such laws are

constructed. The authority to create

standards determining a person's immi-

gration status belongs exclusively to the

federal government.'- Thus any type of

state or local law (including a housing

law) that creates or adopts standards

different from federal standards to

classify immigrants as lawfully present

or unlawfully present will probably be

deemed a regulation of immigration

and thus be preempted."

For example, a housing law in Farmers

Branch, Texas, was found to be an im-

permissible regulation of immigration.

The law classified a tenant's immigra-

tion status on the basis of federal housing

regulations (which outlined restrictions

on federal housing subsidies to immi-

grants), instead of federal immigration

law.'"* The court found that the stan-

dards adopted by the local law prohibited

several classes of authorized immigrants

—

immigrants who Lnrfully reside in the

United States but are ineligible for fed-

eral housing assistance, such as student
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visa holders—from renting an apart-

ment in Farmers Branch.

Further, any sort of state or local law

that authorizes a local or state entirv' to

make an mdependent assessment of

a person's immigration status also may
be deemed an impermissible regulation

of immigration and preempted by

federal immigration law."' Immigration

law generally vests authorit)' in the

U.S. attorney general and the secretary

of the U.S. Department of Homeland

Security to administer and enforce all

laws relating to immigration and

naturalization, including determinations

regarding a person's immigration status

(though such determinations are subject

to judicial review in many
circumstances).'"

For example, in the Farmers Branch

case, the court suggested that the law

also was preempted because it required

private people and cir\- officials to make

independent judgments regarding the

immigration status of potential renters,

instead of verif\'ing their status with

federal authorities or under federal

guidance.'"

Are Housing Laws Reld Preempted?

Housing laws that are not a regulation

of immigration may still fail the test of

field preemption.'"* The issue is whether

such laws attempt to legislate in a field

that is occupied by the federal govern-

ment. Even if state and local laws are

consistent with federal objectives, they

may be preempted if Congress has oc-

cupied the field.

The federal government has established

a system of laws, regulations, procedures,

and administrative agencies to determine,

subject to administrative and judicial

review, whether and under what con-

ditions a gi\-en person may enter, stay

in, and work in the United States. The

federal government has not imposed

any sanctions on landlords for renting

to unauthorized immigrants, but it does

regulate and impose penalties on various

forms of assistance to unauthorized

immigrants, including "harboring" an

unauthorized immigrant. Specifically,

federal immigration law penalizes

people who knowingly or recklessly

"conceal, harbor, or shield from detec-

tion" any person not lawfully present

in the United States.'" Some courts have

interpreted the scope of this provision

broadly, finding it to cover the act of

providing shelter to an unauthorized

immigrant knowing or recklessly disre-

garding the immigrant's unauthorized

status, regardless of whether shelter was

provided surreptitiously.-"

The federal immigration laws do not

expressly preempt states and localities

from imposing additional penalties on

people who harbor or provide shelter to

unauthorized immigrants. However, by

legislating in this area, the federal gov-

ernment may nonetheless have occupied

the field and preempted state or local

laws that prohibit propert)' owners

from renting to unauthorized immi-

grants. It depends on whether or not

Congress intended a complete ouster

of state or local power. One court has

found that a local law in Escondido,

California, that penalized property

owners who "harbor" (rent an apart-

ment to) unauthorized immigrants

raised serious concerns of field pre-

emption.-' In granting a temporary

restraining order against the proposed

law, the court found that the federal

immigration laws proscribing harboring

may occupy the field in which the local

law attempted to legislate. --

Are Housing Laws Conflict Preempted?

Are housing laws conflict preempted.'

That is, do they conflict with federal

law or stand as an obstacle to the accom-

plishment and the execution of the full

purposes and objectives of Congress?

\X'hat is a sufficient obstacle is deter-

mined by examining the federal statute

and identif\Lng its purpose and intended

effects.--' Conflict-preemption analysis

also requires an examination of the par-

ticular provisions of the state or local law.

A housing law may conflict with

provisions of federal immigration law if

it prohibits certain immigrants who are

legally authorized to work in the United

States from residing in its jurisdiction.

The federal government permits se\eral

categories of people to legally work and

presumably live in the United States,

even though they may be technically

violating immigration laws. For example,

a person who has filed an application

for a green card or for as\lum technicalh"

does not have a lawful immigration

status until the application is granted.

but may obtain interim permission to

work in the United States while that

application is pending.-"* One court has

used this analysis to invalidate a local

ordinance. The cir\' of Hazleton, Penn-

sylvania, passed a law that in part pro-

hibited property owners from renting a

dwelling unit to an unlawfully present

immigrant. A reviewing federal court

found the housing provisions of the law

in conflict with federal law and therefore

preempted because the provisions denied

housing in Hazleton to a number of

people who were authorized to work

and implicitly to remain in the United

States imder federal immigration laws.^

Even if a state or local law does not

explicitly conflict with a specific provision

of federal law, it still may be preempted

under this analysis if it creates an ob-

stacle to the accomplishment and the

execution of the full purposes and ob-

jectives of Congress.-*" When Congress

has enacted a federal policy, a state or

local law imposing different sanctions

or punishing different people for the

same conduct may interfere with the

objectives of Congress. Congress does

not require landlords or others actively

to ascertain the immigration status of

potential tenants. State and local housing

laws that do so and that implement

their own enforcement mechanisms,

sanctions, and interpretations may be

viewed by a court as upsetting the balance

struck by Congress regarding the reach

of the federal harboring law and the ap-

plicability' of its penalties.-" Under such

a view, state and local housing laws may
be conflict preempted.

Summary of Impact on State and

Local Housing Laws

Together, the three t)-pes of preemption

analysis suggest the following impact on

state and local housing laws: Reviewing

courts have found that housing laws

raise serious preemption issues and have

struck them down. \Xliether an\- housing

law would survive a preemption chal-

lenge is not clear because immigrant

housing may be an area that state and

local governments may not regulate or

an area in which a housing law may

inherently conflict with the reach and

the purpose of federal immigration law.

However, a housing law carries less risk

of being invalidated on the basis of pre-
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emprion if it adopts the federal definitions

of immigration status and requires veri-

fication of the immigration status of

renters with federal authorities.

Preemption in the Context of

Employment Laws

Some local and state governments have

enacted laws that prohibit the hiring or

the employment of imauthorized workers

and penalize employers for doing so

through a varieU' of sanctions. (Such

laws are labeled "employment laws'"

m this article.) Some employment laws

have been challenged on the grounds of

federal preemption. Four recent cases

have ruled on the legalir,' of state laws

in Arizona and Oklahoma and local

laws in Hazleton, Pennsylvania, and

Valley Park, Missouri.-** The Hazleton

decision suggests that almost any type

of employment law regulating unautho-

rized workers is probably preempted by

federal law, and the Oklahoma case

suggests that certain types of employment

laws are preempted. The Arizona and

Valley Park cases, however, suggest that

certain employment laws, depending on

how they are constructed, may be valid

under the Supremacy Clause. The Ninth

Circuit Court of Appeals affirmed the

ruling in the Arizona case, and federal

appeals are pending m the other cases.-'

Are Employment Laws Constitutionally

Preempted?

Are employment laws constitutionally

preempted? That is, are they considered

a regulation of immigration? The

U.S. Supreme Court has held that a

state employment law was not a

regulation of immigration because it did

not determine "who should or should

not be admitted into the country, and

the conditions under which a legal

entrant ma>' remain."'" An employment

law will probably not be considered a

regulation of immigration as long as it

adopts the federal government's

standards to classify immigration status

and requires verification of an

employee's work authorization with

federal authorities (see the earlier section

titled "Are Housing Laws Constitu-

tionally Preempted?").

For example, the federal district court

in the Arizona case found that the state

employment law was not a regulation

of immigration because it adopted the

federal government's classifications of

immigration status and relied on the

federal government's verification of a

person's immigration status and employ-

ment authorization."

Are Employment Laws Field Preempted?

Are employment laws field preempted?

That is, do they attempt to legislate in

a field that is occupied by the federal

government, either expressly or im-

pliedly? In 1986, Congress enacted the

Immigration Reform and Control Act

(IRCA).'- IRCA prohibits the employ-

ment of unauthorized immigrants, while

safeguarding against employment dis-

crimination as the prohibition is en-

forced.
'

'' The law sets out a process for

verifying work eligibility, and the penal-

ties to employers include cease-and-

desist orders, civil and criminal fines, and

imprisonment.

IRCA also contains an express

preemption clause: "the provisions of
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this section preempt any State or local

law imposing civil or criminal sanctions

(other than through licensing and

similar laws) upon those who employ,

or recruit or refer for a fee for employ-

ment, unauthorized aliens."''*

What effect does express preemption

have? When a federal law contains an

express preemption provision, states

and localities may not regulate in the

field covered by the provision even if

their efforts complement or further fed-

eral objectives.'' Thus IRCA's express

preemption provision clearh' preempts

any state or local law that imposes

criminal or civil sanctions (other than

through licensing and similar laws) on

employers of unauthorized immigrants.

The Oklahoma court found that civil

sanctions most likely include the penal-

ties of an increased tax rate, a loss of

contract, and civil liabilit)', and that the

regulation of unauthorized workers

through such sanctions is expressly

preempted by IRCA.'"

States and localities may be able in-

dependently to regulate the employment

of unauthorized workers through "licen-

sing and similar laws" because of the

specific exemption in the preemption

clause. What types of licensing and simi-

lar laws are covered by the exception? The

courts in the Arizona and Valley Park

cases construed this exception broadly,

j

indicating that states and localities may
enact laws that deny or suspend the

business licenses of employers \Vho

knowingly or intentionally employ un-

authorized immigrants.'' On review of

the Arizona case, the Ninth Circuit Court

of Appeals agreed that states and lo-

calities can enact such licensing laws.^**

The court in the Hazleton case, how-

ever, construed the provision narrowly,

finding a similar business license law to

be preempted.'''

^Tiat effect does implied preemption

have? Even if a licensing law related to

the emplo>ment of unauthorized workers

is not expressly preempted (as per the

courts in the Arizona and Valley Park

cases), such a law may be impliedly pre-

empted by IRCA if Congress intended

to occupy the field.

The U.S. Supreme Court has described

IRCA as a "comprehensive scheme" that

"made combating the employment of

illegal aliens in the United States central

to the policy of immigration law."'*"

IRCA regulates every area of immigrant

employment: categories of people whc
may be employed, categories of people

who may not be employed, the punish-

ment for employing unauthorized

workers, and the appeals process. On
the one hand, IRCA may be so compre-

hensive that any state or local law seek-

ing to regulate workers on the basis of

immigration status would duplicate the

federal law or conflict with it.^' The

opposing argument is that, by enacting

the specific exemption allowing some

licensing regulations to exist. Congress

did not intend to preempt the entire

field of employment regulation of un-

authorized workers. "*-

Are Employment Laws Conflict

Preempted?

Are employment laws conflict preempted?

As discussed earlier, state and local em-

ployment laws relating to unauthorized

workers are expressly preempted by

IRCA, with the exception of licensing

laws. But a licensing law may be pre-

empted if its specific provisions conflict

with or burden the federal law.

Some local and state licensing laws

contain provisions that may be incon-

sistent with those of ERCA—for example:

• A stricter standard of conduct, such

as strict liability for employment of

unauthorized workers (versus the

federal law's prohibition of know-

ingly employing unauthorized

workers)
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• A new system of verifying work eli-

gibility (versus the federal law's veri-

fication scheme, which places the

responsibility on the employer)

• A requirement that all categories

of employees be screened for work

eligibility (versus the federal law's

exemptions for some independent

contractors and domestic workers)

• No employee right to appeal an eligi-

bility determination (versus the fede-

ral law's employee right to appeal)

• No antidiscrimination provisions

(versus the federal law's measures to

prevent discrimination against legal

immigrants)

• Creation of new remedies, such

as a civil cause of action against

violators of the law (versus no such

remedy created by the federal law)

The three cases addressing these issues

reached varying conclusions on whether

such provisions resulted in conflict pre-

emption. In the Hazleton case, the court

found that because such types of employ-

ment provisions created a new system

of verification, compliance, and enforce-

ment, they conflicted with IRCA and

were therefore preempted. "' The court

explained that although the federal and

local laws shared a similar purpose—to

deter the employment of unauthorized

workers without overburdening em-

ployers and increasing discrimination

—

the local law struck a different balance

between those interests. The courts in

the Arizona and Valley Park cases reached

a different result.'''' Both courts found

that the proposed laws did not conflict

with the objective of Congress—to

regulate the employment of unauthorized

workers—and that any differences with

the federal law were insignificant.

Are laws that mandate the use of

E-Verify conflict preempted? Several

local and state licensing laws require the

use of E-Verify (formerly known as

Basic Pilot), an Internet-based system

that allows employers to verif)'

electronically the employment eligibility

of their newly hired employees. E-Verify

is a voluntary program operated by the

U.S. Department of Homeland Security

in partnership with the Social Security

Administration. The Department of

Homeland Security encourages the use

of E-Verify but, by federal law, may not

require employers to use it."''' There are

ongoing concerns about the accuracy of

the program.''''

Some local and state licensing laws

have made the use of E-Verif\' manda-

tory for all businesses that are required

to have a business license to operate in

the jurisdiction. Are such laws preempted

by the federal law that makes partici-

pation in the program voluntary?''^

Under the Hazleton court's analysis,

such a provision conflicts with federal

law.^** However, the Arizona and Valley

Park courts found no conflict. These

courts reasoned that although E-Verif\'

may not be made mandatory at the

national level, there was no indication

that Congress intended to prevent the

states from requiring the use of the sys-

tem in their licensing laws."'" On appeal,

the Ninth Circuit Court of Appeals

affirmed that no conflict existed between

the federal law and the Arizona state

law that mandated use of E-Verify.''"

Summary of Impact on State and

Local Employment Laws

Together, the three types of preemption

analysis suggest the following impact on

state and local employment laws: Clearly

a state or local law regulating the employ-

ment of unauthorized immigrants through

criminal sanctions, fines, or other non-

licensing sanctions (such as an increased

tax rate or loss of a contraa) is preempted

by federal law. A state or local law regu-

lating the employment of unauthorized

immigrants through licensing provisions

may or may not be preempted by federal

law. The existing case law is directly

conflicting on the legality of such licen-

sing laws. One case suggests that most

licensing laws are probably preempted,

and two cases suggest that licensing

laws may be valid if they adopt federal

immigration classifications, require veri-

fication of immigration status and work

authorization with the federal govern-

ment, and are consistent with the provi-

sions of the federal law (IRCA) in

significant respects.

Preemption in ttie Context of

Public Benefit Laws

Some state and local governments

have enacted laws setting out immi-

gration eligibility rules for state and

local public benefit programs, such as

restricting or extending state-hinded

medical insurance to certain groups of

immigrants. (Such laws are labeled

"public benefit laws" in this article.)

There has not been much litigation in

this area, but public benefit laws are

probably preempted if they diverge

from the federal welfare law.

Are Public Benefit Laws

Constitutionally Preempted?

Are public benefit laws constitutionally

preempted? That is, are they considered

a regulation of immigration? A public

benefit law will probably not be con-

sidered a regulation of immigration as

long as it specifically adopts federal

standards to classify and verifj' the im-

migration status of applicants (see the

earlier section titled "Are Housing Laws

Constitutionally Preempted?").'' One
federal court has held that a public ben-

efit law is not a regulation of immigra-

tion because it does not amount to a

determination of who should or should

not be admitted into the country."

Are Public Benefit Laws Field

Preempted?

Are public benefit laws field preempted?

That is, do they attempt to legislate in a

field that is occupied by the federal gov-

ernment? In 1996, Congress passed a

federal welfare law, the Personal Respon-

sibility and Work Opportunir>' Recon-

ciliation Act.'' The law created a statutory

scheme for determining and verifying

immigrant eligibility for most federal,

state, and local benefits. In the law.

Congress expressly stated a national

policy of restricting the availability of

public benefits to immigrants.'^'' The law

defined the benefits covered, and it cre-

ated two categories of immigrants for

purposes of benefit eligibility: "qualified"

and "not qualified." The law also spe-

cifically designated the limited types of

legislative actions that states can take

in the area of immigrant eligibility for

federal, state, or local benefits.'''

In striking down a state public benefit

law in California, a federal court found

that the federal welfare law occupied

the field of regulation of public benefits

to immigrants, but the court allowed for

instances in which states have the right
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to determine immigrant eligibilit)" for

state or local public benefits.'*'

Under that court's analysis, states

and localities may take the following

actions in this area:

• States and localities may directly im-

plement the federal welfare law. For

example, in California, the court

found that the state was permitted to

promulgate regulations impleme-

nting the federal welfare law."

• The federal law specifically allows

states to further restrict the eiigibilin-

of certain groups of authorized im-

migrants (certain "qualified" immi-

grants) for designated federal and

state public benefits.'*' For example,

Alabama, Mississippi, North

Dakota, Ohio, Texas, and Virginia

do not provide Medicaid to cenain

groups of eligible qualified immi-

grants (lawful permanent residents

who entered the United States after

August 22, 1996, and have com-

pleted the five-year waiting period ).^''^

However, a similar state law was

struck down in Arizona on equal

protection grounds."'' Thus state

laws that further restrict designated

public benefits for certain qualified

immigrants are not federally

preempted, but may raise equal

protection concerns.

• Under the federal law, unauthorized

immigrants are ineligible to receive

state or local public benefits with

certain, limited exceptions. However,

states may choose to extend state

and local benefits to imauthorized

immigrants by affirmatively enacting

a state law that provides for such

ehgibilit)'.''' For example, Illinois,

New York, and Washington have

enacted laws to provide state-fimded

medical insurance to all children,

including unauthorized immigrants. "-

Are Public Benefit Laws Conflict

Preempted?

Are public benefit laws conflict pre-

empted? That is, is it impossible to

comply with both federal and state or

local law, or is the state or local law an

obstacle to the accomplishment and the

execution of the full purposes and

objectives of Congress?

State or local laws that diverge from

the 1996 federal welfare law by creating

their own immigration classifications or

eligibilit)- schemes are most likely pre-

empted by federal law. For example, in

California, the court found certain pro-

visions of the state law to be conflict

preempted because they restricted bene-

fits to somewhat different categories of

people than the federal welfare law, and

made compliance with both impossible.'''

A state or local law that calls for

broader restrictions than the federal law

is probably preempted by the federal

welfare law, as well. For example, in

California, the court also found pro-

visions of the state law to be conflict

preempted because they called for

broader restrictions on unauthorized

immigrants than imposed by the federal

law."'* Specifically, the court foimd that

the state law, which denied all benefits

to unauthorized immigrants, conflicted

with the federal law, which made cer-

tain limited benefits available to

unauthorized immigrants, such as

Emergency Medicaid.

Summary of Impact on State and

Local Public Benefit Laws

Together, the three r\pes of preemption

analysis suggest the following impact on

state and local public benefit laws: State

or local laws that diverge from the fed-

eral welfare law by creating their own
immigration classifications or ehgibihty

schemes are likely preempted. Laws that

create greater restrictions than the fed-

eral law (with the second exception

mentioned later) are also likely pre-

empted. States and localities are per-

mitted to take the following legislative

actions in the area of public benefits:

• States and localities may enact a

regulation to directly implement the

federal welfare law.

• States may enact a law to further

restrict the eligibiliti.' of certain

groups of authorized immigrants for

designated federal and state public

benefits (although such a law may
violate the Equal Protection Clause).

• States may affirmatively enact a law

to extend state and local benefits to

unauthorized immigrants, even

though they would be ineligible for

most benefits under the federal law.

Official-English Laws

A number of state and local governments

have proposed or enacted laws making

English the official language of the juris-

diction (such laws are labeled "official-

English laws" in this article). Some of

these laws prohibit the use of languages

other than English, though many do

not. Such laws do not raise federal

preemption issues, but may raise other

legal issues.

First Amendment Concerns

An official-English law may raise First

Amendment concerns if it prohibits the

use of foreign languages. A number of
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states have enacted official-English laws,

including North Carolina."' A number

of local governments across the United

States also have enacted official-English

laws, including the North Carolina

counties of Beaufort, Cabarrus, Dare,

and Davidson and the North Carolina

towns of Landis and Southern Shores.*''

The content of these laws varies signi-

ficanriy. Some are simply statements that

English is the state's or locaiitv" s official

language, such as North Carohna's state

law. Others designate English as the

language of all official public docu-

ments, records, or meetings. A few laws

have required that English be the only

language used by government officials

and employees in the course of all

governmental actions, banning the use

of other languages."" Laws in the last

category have been struck down in

Alaska, Oklahoma, and Arizona as

violating the First Amendment rights of

elected officials and public employees

to communicate with their constituents

and the public, and of non-English-

speaking people to participate in and

have access to government. "'' Official-

English laws passed by local

governments that ban the use of foreign

languages also might be subject to legal

challenge on state preemption grounds

if exceptions are not made to comply

with state law."^

Concerns about Discrimination on

the Basis of National Origin

Certain official-English laws may raise

concerns about discrimination on the

basis of national origin under Title VI

of the Civil Rights Act of 1964."" Title

VI prohibits recipients of federal funding

from discriminating against people on

the basis of national origin, an obligation

that includes providing reasonable lan-

guage assistance to populations with

limited English proficiency.'' Official-

English policies preventing agencies,

programs, and services that receive fed-

eral funds from complying with these

language-assistance requirements may
violate Title VI."-

Summary of Impact on

Official-English Laws

Together, these analyses suggest the

following impact on official-English

laws: An official-English law that bars
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the use of foreign languages in the

course of governmental business may
violate state and federal free speech

laws. An official-English law is more

likely to withstand a legal challenge if

it does not restrict the use of foreign

languages in the performance of gov-

ernment activity and if it is in compli-

ance with federal and state laws, in-

cluding the language-assistance

requirements of Title VI.

Conclusion

North Carolina state and local govern-

ment officials often question whether

state and local laws relating to unautho-

rized immigrants are preempted or in-

validated by federal law. There is no

across-the-board answer to this ques-

tion, for the analysis varies by area of

regulation. This article provides an an-

alytical framework for determining

whether proposed or enacted state and

local laws related to housing, employ-

ment, public benefits, education, and

language policy are at risk of preemption.

Future cases, including pending appeals

in federal courts concerning regulation

of immigrant housing and employment,

may provide clearer direction.

Notes

This article Is adapted, with permission of

the School of Government, from Local

Government Law Bulletin no. 1 17, August

2008, copyright 2008. This copyrighted

material may not he reproduced in whole or

in part without the e.xpress written permis-

sion of the School of Government, CB# ,i330,

UNC-Chapel Hill, Chapel Hill, North

Carolina 27599-3330; telephone:

919.966.4119; fax 919.962.2707; Web
address: \\'wvv.sog.unc.edu.

1. The term "laws" is used broadly in

this article to describe state laws and local

ordinances, resolutions, and policies. The

term "unauthorized immigrant" is used to

describe a person who is not lawfully present

in the United States. See generally 8 U.S.C.

§ 1227(a)(1)(B) (2006); 8 C.F.R.'§ 103.12

(2008).

2. In this article, I focus on laws in these

areas because they have been the subject of

preemption challenges or appeared to be of

particular interest to lawmakers in North

Carolina. Such laws also may raise due pro-

cess and equal protection concerns, but this

article does not cover those areas of the law.

3. U.S. Const, art. 6, cl. 2.

4. DeCanas v. Bica, 424 U.S. 351 (1976).

5. The U.S. Supreme Court has

previously struck down state laws relating to

immigrants on one or more of these

preemption grounds. See, e.g., Toll v.

Moreno, 458 U.S. 1, 10 (1982) (invalidating

state denial of resident tuition benefits to

certain visa holders); Graham v. Richardson,

403 U.S. 365, 377-80 (1971) (invalidating

state welfare restriction); Takahashi v. Fish

& Game Comm'n, 334 U.S. 410, 418-20

(1948) (invalidating state denial of

commercial fishing licenses); Hines v.

Davidowitz, 312 U.S. 52, 62-68 (1941)

(invalidating state alien-registration scheme).

6. See, e.g., DeCanas. 424 U.S. at

354-55 ("Power to regulate Immigration is

unquestionably exclusively a federal power.").
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7. DcCvKis, 424 U.S. at 355.

8. DeCanjs, 424 U.S. at 356-5~.

9. See Michigan Canners &: Freezers v.

Agric. Mktg. and Bargaining Bd., 467 U.S.

461, 469 (19S4); Florida Lime & Avocado

Growers v. Paul, 373 U.S. 132, 142-43 1 1963).

10. See DeCanas v. Bica, 424 U.S. 351,

363 (1976).

1 1. See, e.g., \'illas at Parkside Partners v.

Cit}' of Farmers Branch, 5~~
F. Supp. 2d 858

(N.D. Te.\. 2008) (tindmg local housmg law

to be preempted and granting permanent

injunction against its enforcement); Lozano

V. City of Hazleton, 496 F. Supp. 2d 47"

(M.D. Pa. 200") (strikmg down local hous-

ing law on preemption grounds); Garrett v.

City of Escondido, 465 F. Supp. 2d 1043

(S.D. Cal. 2006) (granting temporary

restraining order against local housmg law

that raised serious concerns of federal

preemption); cf. Reynolds v. Cin.' of Valley

Park, Mo., No. 06-CC-3802 (St. Louis Cn,-.

Cm Ct. .March 12, 2007) (finding that

housing ordinance enacted by city of Valley

Park was unlawful because it conflicted with

state law).

12. See Plyler v. Doe, 45" U.S. 202, 225

(1982) ("The States enjoy no power with

respect to the classification of aliens. This

power is committed to the political branches

of the Federal Government."); see also Equal

Access Education v. Merten, 305 F. Supp. 2d

585, 602-03 (E.D. Va. 2004) (e.xplaimng

that states cannot formulate their own
standards for determining person's

immigration status, which are "a

determination of who should or should not

be admitted into the country, and the

conditions under which a legal entrant may
remain," and thus impermissible regulation

of immigration).

13. See, e.g., Eqiiiil Access Education, 305

F. Supp. 2d at 602-03 (finding that college

admissions policy in Virginia might be invalid

if, instead of adopting federal standards, it

created and applied state standards to assess

immigration status of college appHcants);

League of United Latin American Citizens v.

Wilson, 908 R Supp. 755, 'SS-'-Q (CD. Cal.

1995) (invalidating state law provisions that

created its own set of standards to classif\"

immigration status of applicants).

14. Villas at Parkside Partners, 5~~
F. Supp.

2d at 868-"l (finding ordinance to be consti-

tutionally preempted and permanently enjoin-

ing city ffom effectuating or enforcing itl.

15. See, e.g.. League of United Latin

American Citizens. 908 F. Supp. at 769

("State agents are .... unauthorized to make

independent determinations of immigration

status . . . .; [such] determinations ....

amount to immigration regulation").

16. See generally 8 U.S.C. § 1103 (2006).

17. Villas at Parkside Partners v. Cm of

Farmers Branch, 577 F. Supp. 2d 858,

871-74(N.D. Te.x. 2008).

18. See Garren v. Cit)' of Escondido,

465 F Supp. 2d 1043 (S.D. Cal. 2006)

(finding that although local housing

ordinance was likely not regulation of

immigration because it relied on federal

immigration standards to classif)"

immigration status of rental applicants, it

might still be field preempted).

19. 8 U.S.C. S 1324(a)(l)(iii) (2006).

Federal immigration law also penalizes

related activities, including the bringing in,

the transporting, and the encouragement or

inducement of unauthorized immigrants to

reside in the United States. 8 U.S.C.

S 1324(a)(l)(A)(i)-(iv) (2006). Further, it

is a criminal offense to aid or abet the

commission of these offenses. 8 U.S.C.

S 1324(a)(l)(A)(v) (2006).

20. See, e.g.. United States v. Aguilar,

883 F2d 662 (9th Cir. 1989) (finding that

church official violated harboring provision

when he invited unauthorized immigrant to

stay in apartment behind his church); United

States V. Rubio-Gonzalez, 6"4 F.2d 106",

10"2 (5th Cir. 1982) (indicating that

harboring does not require any "trick or

artifice"); United States v. Acosta de Evans,

531 E2d 428, 430 (9th Cir. 1976) (finding

defendant liable for providing unauthorized

immigrants with apartment and defining

"harboring" as "afford[ing] shelter,"

regardless of intent to avoid detection).

21. Gjrre«, 465 F. Supp. 2d at 1056.

22. The City of Escondido then agreed

to a permanent injunction (entered on

December 15, 2006) against enforcement

of the ordinance.

23. See Crosby v. National Foreign Trade

Council, 530 U.S. 363, 373 (2000) ("What is

a sufficient obstacle is a matter of judgment,

to be informed by e.xamimng the federal

statute as a whole and identif\ing its purpose

and intended effects.").

24. The federal go%'emment also ma\'

grant work authorization to certain people

who may not have a lawful immigration

status, but have permission to remain in

the United States for humanitarian or

equitable reasons. See, e.g.. 8 C.F.R.

S§274a.l2(c)(ll), (14)."

25. Lozano v. City of Flazleton,

496 F Supp. 2d 4~7 (M.D. Pa. 200^). The

court also found that Hazleton's requirement

that cit}' employees examine immigration

documents and determine whether

immigrants were lawfully present m the

United States conflicted with federal law

because only the federal government can

determine conclusively who may remain in

the L^nited States through formal removal

(deponation) hearings.

26. See Crosby, 530 U.S. at 3"8-80.

27. Congress has occasionally amended

the statute to narrow or broaden its reach.

For example, in 1952, Congress added a

proviso that routine employment practices in

hiring unauthorized immigrants are not

considered harboring. In 1986, Congress

removed that proviso. See United States v.

Kim, 193 E3d 567, 573-74 (2d Cir. 1999);

United States v. Acosta de Evans, 531 F.2d

428, 430 (9th Cir. 19"6).

28. Arizona Contractors Ass'n v.

Candelaria, 534 F. Supp. 2d 1036 (D. Ariz.

2008), aff'd, rev'd sub nom. Chicanos Por

La Causa v. Napolitano, 544 F.3d 976

(9th Cir. 2008); Chamber of Commerce of

the United States v. Henr\-, 2008 WL
2329164, F Supp. 2d (W.D. Okla.

June 4, 2008); Lozano v. Cit>- of Flazleton,

496 R Supp. 2d 477 (M.d. Pa. 2007); Gray

v. Cit}- of Valley Park. Mo.. 2008 WL
294294 F Supp. 2d (E.D. Mo.

Januar}-31,2008).

29. Chicanos Por La Causa. 544 R3d 976.

30. DeCanas v. Bica, 424 U.S. 351,

354-55 (19"6).

31. Arizona Contractors Ass'n,

534 F. Supp. 2d at 1051-52; see also Lozano,

496 F. Supp. 2d at 524 n.45 (finding that, on

basis of DeCanas Court's definition, employ-

ment ordinance was not regulation of

immigration).

32. Pub. L. No. 99-603, 100 Stat. 3359

(1986) (employer sanctions provisions

codified at 8 U.S.C. § 1324a-1324c).

j3. The law specifically prohibits the

employment of "unauthorized" immigrants,

who are neither admitted for permanent

residence nor authorized under federal law

to work in the United States. 8 U.S.C.

§ 1324a(h)(3) (2006) .

34. 8U.S.C. S 1324a(h)(2)(2006).

35. See, e.g.. Morales v. TWA, 504 U.S.

374, 387 (1992) (stating that express

preemption provision may displace "all state

laws that fall within its sphere, even state

laws that are consistent with [federal law's]

substantive requirements").

36. Chamber of Commerce of the United

States v. Henr}-, 2008 WL 2329164,

R Supp. 2d (W.D. Okla. June 4,

2008) (granting preliminary injunction

against employment verification provisions

of state law that are likely expressly

preempted by federal law).

37. Arizona Contractors Ass'n v.

Candelaria, 534 R Supp. 2d 1036, 1046-48

(D. ,Ariz. 2008), aff'd, rei''d sub nom.

Chicanos Por La Causa v. Napolitano,

544 R3d 9^6 (9th Cir. 2008); Gray v. Cit}- of

Valley Park, Mo., 2008 WL 294294, at

'10-12, R Supp. 2d. . I E.D. .\Io.

January- 31, 2008).

38. Chicanos Por La Causa. 544 F.3d at

983-85.

39. Lozano v. Cit}- of Hazleton,

496 R Supp. 2d 4"", 519-20 (M.D. Pa.

200") (finding that Hazleton law on

business-permit suspension did not fall into

"licensing" exception and was prete.xt to

regulate employment of unauthorized
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workers locally, which is expressly

preempted by IRCA).

40. Hoffman Plastic Compounds v.

N.L.R.B., 535 U.S. 137, 147 (2002).

41. See Lozlvio. 496 F. Supp. 2d at 523

(finding that IRCA occupies field to

exclusion of state or local laws regarding

employment of unauthorized immigrants).

42. Gniy, 2008 WL 294294, at *13,

F. Supp. 2d at (finding that

Congress's inclusion of provision allowing

for some state licensing regulations clearly

conflicts with intent to preempt entire field

of employment regulation).

43. Lozano, 496 E Supp. 2d at 525-29.

44. Arizona Contractors Ass'n v.

Candelaria, 534 F. Supp. 2d 1036, 1053

(D. Ariz. 2008) ("a high threshold must be

met if a state law is to be pre-empted for

conflicting with the purposes of a federal Act

. . ."); Gray v. City of Valley Park, Mo.,

2008 WL 294294, at * 13-19, F. Supp.

2d , (E.D. Mo. January 31, 2008).

45. Pub. L. No. 104-208, S 402(a), 1 10

Stat. 3009, 3656 (1996) ("the Attorney

General may not require any person or other

entity to participate in [E-Verify].").

46. For example, in a September 2007

evaluation of the E-Verify program

commissioned by the U.S. Department of

Homeland Security, the evaluators concluded

that "the database used for verification is

still not sufficiently up to date to meet the

[federal law] requirement for accurate

verification, especially for naturalized

citizens." See Westat, Fmdings of the Web
Basic Pilot Evaluation, Report submitted to

the U.S. Department of Homeland Security

(Rockville, MD: Westat, 2007), www.uscis.gov/

files/article/WebBasicPilotRprtSept2007.pdf.

47. For a more detailed analysis regarding

preemption of E-Verify laws, see Ben Stanley,

"Preemption Issues Arising from State and

Local Laws Mandating Use of the Federal

E-Verify Program," Public Servant 6: 1-6

(March 2008).

48. Lozano v. Citv' of Hazleton,

496 E Supp. 2d 477, 526-27 (M.D. Pa. 2007).

49. Arizona Contractors Ass'n,

534 E Supp. 2d at 1055-57; Gray v. City of

Valley Park, Mo., 2008 WL 294294, at

M7-19, E Supp. 2d (E.D. Mo.

January 31, 2008) ("The Court does not see

Congress's decision not to make the program

mandatory as restricting a state or local

government's authority under the police

powers.").

50. Chicanos Por La Causa v. Napolitano,

544 E3d 976, 985-86 (9th Cir. 2008).

51. See League of United Latin American

Citizens v. Wilson, 908 E Supp. 755, 769

(CD. Cal. 1995) (finding that certain provi-

sions of state public benefit law amounted to

regulation of immigration because law created

its own, independent standards to classify

and verify immigration status of applicants).

52. League of United Latin American

Citizens, 997 E Supp. at 1253.

53. Pub. L. No. 104-193, 110 Stat. 2105

(1996) (codified at 8 U.S.C. §§ 1601 et seq.

(2006)).

54. 8 U.S.C. § 1601 (2006).

55. 8 U.S.C. S§ 1612(b), 1621(d), 1622(a)

(2006).

56. League of United Latin American

Citizens V. Wilson, 997 E Supp. 1244,

1253-55 (CD. Cal. 1997) (finding that

Congress had intended to displace state

power in field with limited exceptions).

57. League of United Latin American

Citizens, 997 E Supp. at 1255.

58. 8 U.S.C. SS 1612(b), 1622(a) (2006).

59. See National Immigration Law Center,

"Overview of Immigrant Eligibility for

Federal Programs, Table 1" (rev. March

2005), wwrw.nilc.org/pubs/guideupdates/

tbll_ovrvw_fed_pgms_032505.pdf (excerpt

from National Immigration Law Center,

Guide to Immigrant Eligibility for Federal

Programs (4th ed. Los Angeles, CA:

National Immigration Law Center, 2002).

60. Kurti v. Maricopa County, 33 P.3d

499 (Ariz. Ct. App. 2001) (finding that state

law that permanently restricted eligibility of

qualified immigrants entering United States

after August 22, 1996, for indigent health

care benefits violated Equal Protection

Clause of U.S. Constitution).

61. 8 U.S.C. § 1621(d) (2006).

62. See 215 III. Comp. St.\t. 170 (2006)

(All Kids, Illinois); N.Y. PuB. HEALTH LAW

§ 251 1 (McKinney Supp. 2009) (Child

Health Plus, New York); Wash. Rev. Code

§S 74.09.402, 74.09.470 (2008).

63. League of United Latin American

Citizens v.Vilson, 997 E Supp. at 1256-57

(CD. Cal. 1997) (finding that state

classification of "alien in the United States

in violation of federal law" differed from

federal classification of immigrant who is

"not qualified").

64. League of United Latin American

Citizens, 997 F. Supp. at 1257.

65. See Alaskans for a Common Language

V. Kritz, 170 R3d 1 83, 189 (Alaska 2007)

("There are now English-only laws in

twenty-four states."); N.C Gen. Stat.

§ 145-12(b) (1987) (hereinafter G.S.)

(stating only, "English is the official language

of the State of North Carolina.").

66. See Ruiz v. Hull, 957 R2d 984, 994

(Ariz. 1998) (stating that "forty municipal-

ities have official English statutes."); Jerry

Allegood, "Not in English? Not in Our
County, Beaufort Says," Raleigh News &
Observer, February 18, 2007, www
.newsobserver.com/front/story/544604.html;

Cabarrus County Board of Commissioners,

Minutes of the Meeting, January 22, 2007,

www.cabarruscounty.us/Commissioners/

archive/2007/minutes/BOC_minutes_

jan222007.pdf; Dare County Board of

Commissioners, Minutes of the Meeting,

April 7, 2008, www.co.dare.nc.us/

BOC/Minutes/ 2008/OM040708.pdf.;

Davidson County Board of Commissioners,

Minutes of the Meeting, November 14, 2006,

www.co.davidson.nc.us/media/pdfs/32/

4045.pdf.; Official English Resolution,

Town of Landis (adopted on September 1 1,

2006) (on file with author); Resolution

Declaring English as the Official Language

of Southern Shores (adopted on April 22,

2008) (on file with author).

67. These laws generally provide for

exceptions if use of a foreign language is

required to ensure compliance with federal

laws, such as federal voting laws.

68. Alaskans for a Common Language,

170 P.3d 183 (finding that portion of state

law that required use of English by all

government officers and employees in all

government functions violated federal and

state free-speech rights of government

officers and employees and of citizens with

limited English proficiency to petition their

government); //; re Initiative Petition No.

366, 46 R3d 123 (Okla. 2002) (finding that

proposed state law restricting all govern-

mental communications to English language

was unconstitutional on state free-speech

grounds); Ruiz, 957 R2d 984 (striking

down, on First and Fourteenth amendment

grounds, law that required all government

officials and employees in Arizona to use

only English during performance of all

government duties).

69. See generally, e.g., In re Application

of Melkonian, 85 N.C. App. 351, 355

S.E.2d 503 (1987) ("G.S. 160A-174

establishes . . . that local ordinances are

preempted by North Carolina State law

when local ordinances are not consistent

with State law.").

70. 42 U.S.C. § 2000d (2006).

71. See Lau v. Nichols, 414 U.S. 563

(1974) (holding that public school system's

failure to provide English-language

instruction to Chinese students who did not

speak English discriminated on basis of

national origin, in violation of Title VI); see

also Exec. Order No. 13166—Improving

Access to Services for Persons with Limited

English Proficiency, 65 Fed. Reg. 50,121

(Aug. 16, 2000); Guidance to Federal

Financial Assistance Recipients regarding

Title VI Prohibition against National Origin

Discrimination Affecting Limited English

Proficient Persons, 67 Fed. Reg. 41,455

(June 18, 2002).

72. See Enforcement of Title VI of the

Civil Rights Act of 1964—National Origin

Discrimination against Persons with Limited

English Proficiency, 65 Fed. Reg. 50,123

(August 16, 2000). There are multiple

sources of guidance, depending on the

sources of the agency's funding. Most of the

information is available at www.lep.gov.
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Positions and Practices on Immigration:

Clioices for Local Governments

Lydian Altman

Increasingly in North Carolina and

across the United States, people

have stories to tell about how immi-

gration has affected their lives. In a 2008

survey on immigration by the Interna-

tional Cit)7CountT,- Management Asso-

ciation (ICMA), nearly half of the

respondents indicated that their com-

munities have experienced growth in

imntigrant populations.' Beyond creating

pressure to provide services, this growth

The author is associate director of the

School's Public Intersection Project, which

brings people together to recognize shared

concerns, improve their ways of working

with one another across institutional

boundaries, and act as partners to address

community needs. Contact her at lydian@

sog.unc.edu.

presents some panicular challenges to

service delivery because of language and

cultural barriers and the difficult)' of

determining immigrants" legal status.

-

This article

summarizes local

governments' choices

among positions and

practices related to

immigration.

In relation to the

nation's population as

a whole, the percent-

age of foreign-born

people has skyrocketed in the last forts*

years. "At no other time in its history

has the United States had a larger

number of immigrants or more rapid

growth in the foreign-born population.""

Unlike previous waves of immigrants.

Localities have responded to

recent immigrants with a

patchwork of efforts and no

guiding vision for integrating

them into the community.

the most recent immigrants are more

likelv to have come from developing

countries in Africa, Asia, and Latin

America than from Western or Eastern

Europe.

In 2004, the

percentage of North

Carolina's population

classified as Hispanic

rose to 7.0 percent of

the total population.

Hispanics accounted

for 27.5 percent of

the state's population

growth from 1990 to 2004, with most

of the increase coming from Hispanics

moving to North Carolina, either from

other states or from other countries (as

opposed to its coming from children

born to Hispanics already here)."*
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The absence of federal action has not stopped

immigrants from influencing North Carolina

communities profoundly and forcing local gov-

ernments to develop policies, make decisions,

and take action.

Given the sheer volume of immigrants

who have arrived and the potential divi-

sions created by major cultural differ-

ences, immigration issues are complicated

and fraught with strong, personal conno-

tations. As my high-school-age daughter

reported to me after a discussion about

immigration in her world history class,

"I see so many sides of this. It's hard to

know what the right feeling is, isn't it?"

Across the state, newspaper head-

lines and the evening news often tell

stories that point out the differences

between immigrants and long-time

residents. These frequent examples

remind North Carolinians that immi-

gration issues are sahent in their lives.

With so many facets to what can be

a polarizing issue, it is no wonder that

agreeing on a course of action is difficult.

For myriad reasons, the federal govern-

ment has not tackled immigration re-

form in any comprehensive or meaning-

ful way. The absence of federal legis-

lation and guidance has not stopped

immigrants from coming to and influ-

encing North Carolina communities in

profound ways and forcmg individual

local governments to develop policies,

make decisions, and take action.

Recognizing the growing importance

of immigration to policy development at

the local level, the ICMA sent its survey

to more than fi\'e hundred local govern-

ment administrators from across the

United States. Administrators in forty-

seven states responded, representing

jurisdictions ranging in population from

fewer than 120 people to more than

1.3 million.

The ICMA survey revealed that a

communif\''s response to its immigrant

population probably has not been based

on communiD.- dialogue or communin,'

consensus.' The result has been a patch-

work of efforts, primarily in housing,

schools, law enforcement, and social

services, with a great potential for con-

fusion among residents, conflicting ap-

proaches across municipal-county bor-

ders, and no overall guiding vision for

integrating immigrants into America's

communities.

Towns' and counties' motivations

and values in choosing a particular

response to the influx of immigrants

vary. Local governments can choose

from a spectrum of positions and

practices (see Table 1). The purpose

of the spectrum is to help leaders be-

come informed and knowledgeable

in their choices about actions, and to

aid them in understanding the potential

impacts of their choices on the long-

run health, well-being, and image of

their communit)-. Readers should

examine these potential positions and
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Table 1. Range of Potential Positions and Practices of Local Government

Anti-Immigrant Neutral & Passive Cohesive Pro-Immigrant

Philosophy

Approach

Crackdown: Anti-

immlgrant policies with

aggressive enforce-

ment provisions

Sets up polarization:

long-term residents

vs. immigrants

Do-nothing Immigrant integration

Does not require choice

between long-term resi-

dents and newer immigrant

interests, but does require

deliberate action to

protect everyone's interest

Sanctuary: Priority on

people's human rights

rather than their legal status

Ignores potential of tensions

Protective Neutral Supportive

Practice Establish English-only policies

Establish anti-immigrant policies

with fines for landlords and
employers

Require reporting to ICE*

Negotiate 287(g) MOAs or require

ICE trainingt

Check immigration status for

local services

Promote cultural competence

Provide referrals to nonprofits

or religious groups

Host celebration of diversity

Engage in strategic planning &
economic development

Support entrepreneurs

Support right to access services in

native language

Provide materials in multiple

languages

Provide incentives for bilingual staff

Establish sanctuary communities

Support or allow day laborers' centers

Establish local immigrant services

office

Source: Consolidated and adapted, by permission, from "The Dollars and Sense of Immigrant Integration for Local Government" (ICMA
audioconference. January 15. 2009. Nadia Rubaii-Barrett. presenter).

*ICE = U.S. Immigration and Customs Enforcement.

+MOA = memorandum of agreement. ICE fact sineets on a variety of topics related to 287(g) can be found at www.ice.gov/pi/news/factsheets/

section287_g.htm.

practices in the context of the other

articles in this issue, which address key

legal points about local government

powers affecting immigration, access to

education, and various government

benefits and services.

Recognizing that many communit\-

leaders are interested in promoting com-

munity" discussion and learning more

about how some local governments ha\e

responded to their immigrant populations,

ICMA has published a policy paper.

Immigration Reform: An Intergov-

ernmental Imperative. Drawing on

experiences cited b)" local government

administrators in the aforementioned

sur\"ey and in follow-up interviews, the

report offers four guiding principles and

sixteen specific policy recommendations.
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1. Nadia Ruhaii-Barrett, Immigration

Reform: An Intergovernmental Imperative
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3SF89ClA31DCI.pdf.
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Ibid., 18.
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Carolina (Chapel Hill, NC: Kenan-Flagier

Business School, Universin.- of Nonh Carolina
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POPULAR GOVERNMENT

Legal Requirements on Access to Elementary and

Secondary Public Education for Cliildren of Immigrants

Ingrid M. Johaijsen

Although the right to education

is not constitutionally guaran-

teed in the United States, any

stare that undertakes to provide public

The author is j research fellow at the

School of Government. Contact her at

ijohansen@austin.rr.com.

primary and secondary education must

grant all resident children

—

regardless

of their immigration status—equal

access to that education.' The U.S.

Supreme Court announced this principle

in the 1982 case Plylcr v. Doe, holding

that the failure to offer to the child-

ren of undocumented immigrants

educational opportunities equal to

those offered to other resident children

violated the Equal Protection Clause

of the Fourteenth Amendment to the

U.S. Constitution.- Therefore, as

concerns a state's duty to provide

primary and secondary public edu-

cation, there is no functional legal

difference between documented and

undocumented immigrants.
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The next, more difficult issue is: To

what kind of education does equal access

entitle all of a state's resident children?

In other words, if the Equal Protection

Clause guarantees them the right to go

to school, what is the substance of that

right, and whence does it come? This

article addresses those issues. Clearly,

allowing students who do not speak any

English into the school, but then making

no accommodation for their English-

language deficit, is no access at all.

Even before the Plyler decision,

another Supreme Court case had or-

dered public elementary and secondary

schools to take appropriate action to

provide to students with limited English

proficiency (LEP) the instruction

necessary to overcome language barriers

and give them meaningful educational

opportunities as compared with

English-proficient students. The

U.S. Supreme Court enunciated this

right in the 1974 case Lau v. Nichols/'

The federal Equal Educational Oppor-

tunity Act (EEOA) and Title VI of the

Civil Rights Act i

subsequently codified

the right."* Under these

precedents, no

educational entity

receiving federal fi-

nancial assistance may
discriminate on the

basis of race, national origin, or native

language in providing students with a

What is the substance of

the Equal Protection Clause's

guarantee of the right to go

to school?

meaningful opportunit)' to participate in

a public educational program.'

As is true in the field of education

more broadly, the federal government

largely has left decisions about what

constitutes "appropriate action" in the

context of language-learning programs

to state and local educators. The fuzziness

of the 1974 Supreme

Court decision

setting the

appropriate-action

standard led to

litigation berween

LEP students and

their families, and

school districts. This litigation,

combined with the federal government's

delegation of educational methodology

decisions to state and local officials,

culminated in what has become (with

some variations) a yardstick for federal

courts nationwide in evaluating LEP
programs. In Castaneda v. Pickard,

Mexican-American LEP students chal-

lenged (among other things) the appro-

priateness of the action taken by their

school district to help them overcome

their language barriers. "^ In finding the

subject program legally sufficient, the

court created a three-prong framework

for assessing LEP programs:

1. A district's LEP plan must be based

on a sound educational theory that is

supported by some qualified expert.

2. It must have sufficient resources

and personnel to be implemented

effectively.

3. After a period lengthy enough to give

the plan a legitimate trial, the court

must find that students are actually

learning English and, to some e.xtent,

other subject-matter in the curriculum.

As the dur\- to provide LEP instruc-

tion has grown and the number of LEP

students in the United States has dra-

matically increased, some states with

relatively high numbers of immigrants

have seen a backlash against language-

learning programs." Leaders of the back-

lash have used the Castaneda decision

and its progeny to justif)' the passage of

"English-only" initiatives.'"* Proponents

of such initiatives assert that bilingual

or multilingual education has proven a

failure and produced a class of immi-
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grants and children who are unable to

lead successful lives in the United States

because they cannot speak the language

of the country in which they have chosen

to live." Opponents see the initiatives as

cynical political attempts to overrule the

Plyler and Lait cases on the ground if

not in the courts, and as contrary to

years of well-established research on
how children learn languages and
develop cognitively. "^

California's Proposition 227,

passed in 1998, is probably the most

famous example of this recent approach

to language learning: it provides for

one year of "sheltered" English-

immersion classes for LEP students

(with some limited exceptions) and

then requires all public school courses

to be taught in English. Other states,

including Arizona and Massachusetts,

have passed similar initiatives."

Colorado and Oregon voters have

rejected them.'-

Although such initiatives seem to vi-

olate federal law requiring appropriate

language assistance to LEP students, sup-

porters argue—and some courts have

agreed—that studies and expert opinions

show that English immersion is a legally

sufficient way to satisfv' the EEOA."
However, just as many critics believe

that the Castafieda standard has all but

eviscerated the requirement that states

provide equal educational opportunity

to LEP students.'-* They argue that it

allows fringe, unscientific, and invalid

language-acquisition theories to be im-

plemented with minimal research or

expert study to back them up; that courts

now operate under a standard of excessive

deference to state and local educators;

and that the trial-period requirement

allows entire grades of students to pass

tlirough elementary school without either

acquiring English-language skills or de-

veloping their cognitive abilities in other

core areas such as reading and math.''

The passage in 2002 of the education

reform package No Child Left Behind

(NCLB) has somewhat altered the legal

landscape for LEP students.'" Intended

to reduce wide and persistent achieve-

ment gaps between poor, minorit)', and
LEP students, and high-achieving stu-

dent groups, NCLB requires the estab-

lishment of standards and tests for

1 nglish-language proficiency.'^ It also

requires that LEP students show pro-

gress in core academic subjects. Although

LEP students may take reading tests in

their native languages for the first three

years of their schooling, they must take

math tests in English within their first

year of public schooling and English-

proficiency tests by their second year of

public schooling, at the latest. Further,

after the third year, they must take read-

ing tests in English (with limited excep-

tions) and be held to the same standards

as their English-proficient peers. NCLB
requires data on the performance of LEP
students (and other disadvantaged groups)

to be tracked separately in order to as-

sess how well LEP programs are serving

their suidents. Poor performance by

LEP students can lead to sanctions for

schools that fail to improve.

Although encouraged by the renewed

attention to LEP students and their needs,
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some commentators have expressed

concerns both about the structure of

NCLB's standards and assessment pro-

cedures, and about characteristics

unique to the LEP population that pose

challenges to public school educators

operating under NCLB.
Primary among the concerns about

NCLB's testing requirements are the

tests in English-language proficiency

that LEP students must take by their

second year in school and the presump-

tion that by their third year of LEP ser-

vices, these students will be prepared to

undertake all their learning in English.'^

After years of research on bilingual

education, experts have concluded that

achieving academic fluency in a second

language usually takes four to eight

years.'" For students whose English-

language skills are still very limited,

taking such a test can be psychologically

harmful, causing anxiet)-, tears, and

feelings of frustration and worthlessness.-"

Another concern is the validin.- of state

tests for assessing English-language pro-

ficiency, a concern that e\en the federal

government has voiced.-'

Beyond practical and policy issues

with NCLB itself, there are difficulties

caused by the nature of LEP students as

a group, or category. Eirst, their sheer

number has created an unprecedented

demand for LEP programs. --

Also, immigrants and their children

now are dispersing across the country,

rather than remaining in a relatively

small number of states (e.g., California,

Florida, New York, and Texas) as they

have in the past. As a result, many states

and localities must create LEP programs

but have little or no experience or

expertise in developing them.-'

Further, povert)' rates among chil-

dren of immigrants—especially among
LEP children—have grown, and are

continuing to grow, significantly.-"*

Combined with increased residential

segregation, the growth means that the

majoritA' of immigrants" children are

being educated in high-LEP, low-income,

urban schools, schools that are dispro-

portionately failing to meet standards

under NCLB and are suffering sanctions.-"

Another issue that arises in this

context is the potential for double- or

triple-counting of assessment scores

for LEP students because of their likeh'

overlap with other NCLB-mandated

reporting categories, including low-

income and minorit)' status.-"

Finally, some fear that LEP students

who are not able to make sufficient

progress in English acquisition to meet

state graduation standards will become

discouraged and drop out, increasing

the already dismal graduation rates for

LEP students.-" The fear is heightened

by a provision in the federal Illegal

Immigration Reform and Immigrant

Responsibilir\- Act that prohibits states

from offering in-state tuition rates to

undocimiented immigrants seeking

postsecondary education, unless the

same benefit is provided to all U.S. citizens,

regardless of residency.-- (For more

information, see the article on 46.)

Conclusion

In conclusion, the children of immigrants,

documented or undocumented, are en-

titled to a public elementary and secon-

dary education in the state where they

reside. Once inside the schoolhouse

door, they are entitled to instruction

that will ( 1 ) give them an opportunity

to obtain the educational benefits avail-

able to the rest of the school community

and (2) enable them to achieve the same

high standards that are required of

English-proficient and native students

under NCLB. Just what kinds of educa-

tional and language-learning programs

are legally sufficient to satisf\' these

rights is still murk\'.

More guidance may be coming soon

on two fronts, however. First, the

U.S. Supreme Court has accepted, as a

consolidated case, two related cases from

Arizona, Home v. Flores and Speaker of

the Arizona House of Representatives v.

Flores, on an expedited schedule.-" The

issue in the case is whether the EEOA
trumps NCLB. The case, originated in

1992, challenged the adequacy of the

LEP program in an Arizona school un-

der the EEOA. In 2000 a federal court

found that Arizona was not meeting its

obhgation to eliminate language barriers

for LEP students and ordered the state

to do so. In 2005 the state governor,

believing that the legislature was not

taking action adequate to address the

federal court order, took the case back

to court, and the court found that the

legislamre still had not met its obligations

under the EEOA. However, by this time,

NCLB had been passed, and the legisla-

ture argued that it had satisfied its LEP
duties under this statute. Neither the

federal trial court nor the Ninth Circuit

Court of Appeals found the legislature's

argument persuasive. However, some

commentators (including the attorney

for the LEP students and families) think

that the U.S. Supreme Court would not

have accepted the case for review unless

it was going to overturn these lower

court rulings.'"

Second, NCLB is up for reauthoriza-

tion. With a new president and a Dem-
ocratic majorit)' in the Congress, the

likelihood of change is great. Given the

other issues with which the new admin-

istration must deal, though, change is

not likely to come before 2010. Fore-

casters predict that change will include

beefed-up preschool education programs,

increased federal funding, and more

flexibilit}- in how school and student

performance are assessed."
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Educating Immigrant Children in North Carolina:

The State-Local Connection

To illustrate how the legal requirements for immigrant

children isee the article on page 35) translate into the work of

public schools in North Carolina, we offer t^vo views. An

administrator in the state's department of public instruction

provides information about (1) instructional approaches with

students who have been identified as "limited English

proficient" (LEP), (2) allowable accommodations for test-

taking, and (3) state-level standardized test scores. Two

administrators with Chatham Count)' Schools describe their

system's approach to instruction and testing of LEP students.

Consistent with the federal standard of access to

educational resources, the focus is on providing effective, cost-

efficient ways to build LEP students' English proficiency for

academic and career success. All immigrant students are not

LEP. Many LEP students are U.S. citizens.

The main challenges for state educational authorities are to

set standards for and compile results of statewide testing to

track the progress of LEP students along with the progress of

all students in North Carolina schools, and to assist local

districts with information and professional development for

LEP instruction. The main challenge for local districts is to

choose an instructional approach that will help LEP students

acquire academic English. In meeting this challenge, they

administer the federal- and state-mandated tests and work

with immigrant parents, nonprofit groups, and others.

—The Editors
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State-Level Standards and

Goals for LEP Achievement

Hel^j Fasciano

E
ven before the federal No Child

Left Behind law. North Carolina

required all school districts to

The author is section chief, K-12 Program

Areas, North Caroina Department of

Public Instruction. Contact her at

hfascian@dpi. state. nc. us.

ser\-e LEP students. According to the

October 1, 2008. head count, 1 18,~12

students in North Carolina's public schools

are identified as LEP. The total number

of North Carolina public school stu-

dents is approximately L45 million.

The key terms are defined as follows:

• LEP: any student who has sufficient

difficulty speaking, reading, writing,

or understanding the English lan-

guage and whose difficulties may
deny him or her the opportunity to

learn successfully in classrooms

where the lansjuage of instruction

is English. North Carolina uses an

Enghsh-language-proficiency assess-

ment to identib.' students as LEP.

• English language learner (ELL): in

North Carolina, another term for LEP.

• English as a second language (ESL):

a type of program to help LEP students

become proficient in English.

LEP IS the term of choice in this article.

A number of models for working with

LEP students are in use in North Carolina:

• The dual-language developmental

bilingual program
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• The dual-language two-way

immersion program

• The transitional bilingual education

program

• ESL

• Content-based ESL

• Sheltered English instruction/

sheltered instruction observation

protocol (SIOP)

• Newcomer services

• ESL co-teaching

• Reading of the test aloud by the

student to himself or herself

• Use of an English/native-language

dictionary or an electronic translator

Determined by student need, the ac-

commodations are intended to provide

equitable treatment for LEP students,

based on the nature of the examination

and the student's degree of English pro-

ficiency. Alternative assessments are

available to North Carolina students

who meet specific criteria, including

some LEP students.

the 2006-7 school year to the 2007-8

school year (from 2,225 to 2,765), yet

the achievement level for the LEP group

rose faster than the achievement level

for all students taking the exam.

Of course, a variety of factors other

than the school's program affect student

achievement on these tests.

Detailed test results can be found on

the North Carolina Department of

Public Instruction website.' The infor-

mation is organized by school district,

by individual school, and by subgroups

of students, for several academic years.

triangle
(trai-an-gol)

triangulo
(tree-ahn-goo-loh)

JS!f'

For a summary of each program, see

Table 1.

Students identified as LEP are

permitted up to six accommodations

on state-mandated tests:

• Testing in a separate room

• Scheduled extended time

• Multiple test sessions

• Reading of the test aloud in English

by the test administrator (only

possible on tests of skills other than

reading)

On most standardized-test measures

of achievement, there is a gap between

LEP students and other students. 1 offer

two illustrations: the results of the end-

of-grade mathematics test for grades

3-8, comparing all students with LEP
students (see Table 2); and the results

of the high school U.S. history exam-

ination (usually taken in tenth grade),

comparing the aggregate scores of all

students with the scores of LEP students

(see Table 3). The number of LEP

students taking this examination in-

creased by more than 24 percent from

North Carolina schools address the

achievement gap in a number of ways,

including increased LEP services, use of

varied language-instruction programs,

extended-day programs, tutoring, and

summer programs.

As the number of LEP students has

increased in North Carolina, so have

professional development opportunities

for ESL and content teachers. The state

continues to provide extensive training

in sheltered instruction through the

North Carolina SIOP model as well as

through literacy instruction for LEP

Spring/Summer 1009 41



o
o£
u
(A

3

C

TO

o

in
V£
O
n
o
o.
a.
<
a

in
0)M
n
3

c
(0
_l

o
S
I-

c

E

o

u
cs
o
D.a
<
o
(V

E

z

D
o CD

CD 5
C
CD

a
CD

,^ c LU

CD QJ
CD

XI
0) e iZ

o
2
s

'ttj
OJ

3
3

^
c

4-^ o

5 Ul
-t-j F a

CD

o
c g CD

CD
D>

CD o O ^. o
13 j=

ro
C/3

C
CD

o.
c

ro
o ^'

C/3

5
CD

CD

=5 o
5 o

CD

CD

o
E
o

C
CD ?

CJ
Z5

=5

o

in

CD o 0) o ro
C

c
CD

3
3

c
CD

CD

C/}

C
0)

c 3 ^' O > C
CD

CD CD (DD
=3

00

"5

o CDD
E
o CD

C
O
O
o
C
CD

CD

= c
CD CD

CO tlfl

CD CD

C/) CD

CD .S
CD CD

CD 0)

CD -1-^

ag
c/) o
i Q.

^ E
ttO —
c -a
LlJ c
c ta

o c

CO -fi

CD "
X E

'

T3

CD "^ 0)
4-. 0) -QD

!= C OjO CD
CO m CD 3

uj CO iz i5

to

3
c

OQ CD
=3

OO

m
re c
3 o

lit!
Q Q Q. S

CD

CO CD

„ W) o

CD CQ C
CD CD

<^ CD -

J= CD CD
cn => ^= 00 0^

C CD =
LlI

-~ -Q

0—"
> tlB to

as o
O CO

LO
CD p
CD O;3

o
-Q w. -
ID CO '^

CO

CO

c 5<
O O CO

o in o

o
5

»- CD
OX) zi

5)§s
C .— (D
(B in >

ra E g^1<

"co
tm _J

o
CO >^c Q- c

CDD "CD 4_, CO
=! C o CO

to o
o

CD^
3

0)
o
0)

CD r3 CO c
^ o cCO

O c E CD

ro CD X
J= a CD

o CO CD O
CD

CO CD

CD
(A

LU
m CD

>^ O > ID
>

CD
CO CD roC TZ^ c
CD sz

Q_ g c

ro g
o aJ
4=: o
03 ^
tm
CD j5

CD to

CD g

CO 4=;

_ CD d

-cS^CD CO —

I o i
CO IM tU3

o CO LU" CD ^

CO 03

CD
ttO
CD

— QU

C LU
LU

O
Z3 -o c

D QJ3 M o
C CD CO CO
CD ^ CD D

>^ tlB O^ CD C ^ CD o
CO XZ CD CD 3
ub O =3 — cz ^c c

Q.i5LU CD S g

5 1? 75

IM E a

00 £ CD

o .5 o

2^

E

o

3
O
O
O

= 2o c

o c
E ^

c ^~
ub

UJJ Lu

§ s
c 1-

re o

i §

C
03

c
o

fi

o
"en

CO

ji 03

CD ^
03 ^
Q- c
CO jz
-n "

CD ^
^°

-^ c ro

-ti CO

g =1

- CO
OB tfc

03 03

CO

D
C
CD

LU -^ ^

CJ CO ;P

0) ^
-a
=3

03
CO

to

o
03 3 03 3
CO C^ CO Q.3 3

c
03 -= 03

g t-J

13 3
O O^ O ^ (J

g
O 03

E 1
o 03

E

m
CD

CO
sz
CO

CD

E CO

ob Z CO
CD oi)

t-4 CO
CDc c

LU CO O LU CO O
C 03

nJ5
D
03

C 0) -a

CO
CD
3 Zl CO

CD
3 3

C
o

t3J]

C
CD

03 C
o

Oil
C
CD

"O

CJ> 03o
03 CO o

3 03 CO

> >
to to

CD
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students. North Carolina universities

have addressed this growth by adding

ESL certification programs. Today

fourteen institutions offer such

certification.

In 2008-9, North Carohna pubHc

schools changed the test that all LEP

students must take to determine their

English-language proficiency. The new

North Carolina English-language-

proficiency standards and resource

guide are taken from a guide published

by the World-Class Instructional Design

and Assessment (WIDA) Consortium.

North Carolina joined this consortium

of nineteen states to participate in its

comprehensive education system. The

WIDA test in English-language pro-

ficiency was first implemented state-

wide in Eebruary-March 2009.

Table 2. Percentage of Students Proficient on End-of-Grade IVIathematics

Test for Grades 3-8

All Students

LEP Students

2006-7 School Year

66.4%

45.7%

2007-8 School Year

69.9%

51.9%

Source: Drawn from, but not the same as, data available at North Carolina Department of Public

Instruction, http://disag.ncpublicschools.org/2008/app/clisag/disag-public.cgi.

Table 3. Percentage of Students Proficient on End-of-Course U.S. History

Examination

All Students

LEP Students

2006-7 School Year

64.6%

36.8%

2007-8 School Year

66.5%

44.4%

Source: Drawn from, but not the same as, data available at North Carolina Department of Public

Instruction, http://disag.ncpublicschools.org/2008/app/disag/disag-public.cgi.

Note

1. North Carolina Department of Public In-

struction, hn:p://abcs.ncpublicschoois.org/abcs/.

Overview of

LEP Instruction in

Chatliam County Scliools

Maiy Lee Moore and Helen Atkins

Like many areas of North Carolina,

Chatham Counr.' has e.xperienced

a large influx of Hispanic adults

and their children. xVIost of them prob-

ably are recent immigrants with varied

federally designated immigration sta-

tuses. Federal law prohibits schools

from inquiring about immigration

status. However, federal law requires

public school systems to serve these

immigrants regardless of their parents'

status (see the article on page 35).

Most immigrants do not speak Eng-

lish as their primary language. Thus the

Moore is director of federal programs,

English-language learners, library media

services, and pre-K programs, and Atkins

is ESL coordinator. Chatham County

Schools. Contact them at mlmoore@
Chatham. k 12.nc.us and hjones@chatham

.kl2.nc.us.

primary interest of the Chatham County-

Schools (CCS) is to help LEP students

learn the language and succeed in school.

This profile focuses on Hispanic LEP

students. That designation does not cover

all immigrants in CCS (or in other

North Carolina school districts). Also,

many of the Hispanic LEP students are

U.S. citizens by virtue of birth or their

parents' naturalization.

The Challenge of a Changing

Student Population

The number of Hispanic students in CCS
more than doubled from the 2000-2001

school year to the 2006-7 school year,

from 817 to 1,642. This increase resulted

in a change in the overall percentage of

Hispanic students in the student popu-

lation, from 1 1.75 percent of all CCS
students to 21.71 percent.

The proportion of LEP students

ranges widely across schools, however.

At Virginia Cross Elementary School,

LEP students (largely of Hispanic heri-

tage) account for 321 of 490 students;

at Bennett Elementary School, they

account for 4 of 246.'

A New Assessment System in 2009

As well as providing new assessment

procedures and levels of identification.
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the XX-IDA Consortium's system (see the

article on page 40) provides teachers and

administrators with tools for designing

curriculum, instruction, and assessments

for LEP students. This change in testing

and English-language-proficiency

standards involves rwo K-12 tests in

English-language proficiency. The first

test is a screening assessment that is

administered to students new to the

district (or the state). The results are

used to determine program eligibilitv',

language proficiency, level of services,

and classroom placement. The second

test IS administered to all LEP students

in the spring. This test helps gauge a

student's progress in English-language

proficiency from one \ear to the next. It

assesses four domains— reading, writing,

listening, and speaking—and also

measures academic language m science,

math, and social studies.

The WIDA Consortium's system

identifies a continuum of second-

language acquisition. The process of

acquiring a second language involves

movement along the continuum, from

Entering (Level 1) to Reaching (Level 6).-

Acquiring an additional language is a

complex undertaking. LEP students are

a diverse group. They vary in age; grade

level; diagnosis, such as learning disabil-

ities; linguistic and cultural backgrounds;

and life and educational experiences.

Main Focus: Instruction in Englisli

The o\-erall CCS approach to teaching ESL

stresses mstruction in English. It uses a stu-

dent's nan\e language for clarification pur-

poses but not as a means of primary in-

struction. CCS offers a Newcomers Pro-

gram (K-12) taught by bilingual teachers.

Much of the instruction is m English,

and measurement of progress is in English,

but the native language may be used at

times to enable the students to understand

rules and academic concepts better.'

CCS must follow North Carolina

Department of Public Instruction stan-

Measuring the Progress ofLEP Students in Chatham County

Annual measurable achievement objectives are based on

LEP students achieving proficiency in English as measured

by the Idea Proficiency Test (IPT) and on LEP students'

results on grades 3-8 end-of-grade and lOth-grade com-

prehensive tests.

To meet the achievement objectives, a district must

make three separate goals. The goals and the results

for 2004-5 and 2005-6 were as follows:

• Goal 1: Progress (% of LEP students who advance at

least one proficiency level)

2004-5

Goal = 45.0%

CCS results = 74.2%

State average = 81.0%

2005-6

Goal = 50.0%

CCS results = 68.1%

State average = 66.4%

• Goal 2: Proficiency (% of LEP students who attain full

proficiency within five years)

2004-5

Goal = 25.0%

CCS results = 47.9%

State average = 53.3%*

2005-6

Goal = 30.0%

CCS results = 5.0%

State average = 10.3%

Goal 3: Average yearly progress (Did the distrlctwide

LEP subgroup meet the state-set goals for average

yearly progress goals?)

2004-5 2005-6
Math 3-8: met Math 3-8: met

Reading 3-8: did not

meet

Tenth-grade math: insuf-

ficient numbers

Tenth-grade reading: insuf-

ficient numbers

Reading 3-8: did not

meet

Tenth-grade math: met

Tenth-grade reading

did not meet

Source: North Carolina Department of Public Instruction, Account-

ability Services, unpublished data (2006),

www.ncpubllcschools.org/accountablllty.

*The North Carolina Department of Public Instruction changed the

calculations for annual measurable achievement objectives in

2004-5, so the state and district numbers look askew.
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Table 1. Chatham County Schools Adequate Yearly Progress (AYP) Results,

2008

School

Bennett Elementary

Bonlee Elementary School

Chatham Central High School

Chatham Middle School

Norton Middle School

J. S. Waters Elementary School

Jordan Matthews High School

Moncure Elementary School

North Chatham Elementary School

Northwood High School

Perry W. Harrison Elementary School

Pittsboro Elementary School

SAGE Academy*

Siler City Elementary School

Silk Hope Elementary School

Virginia Cross Elementary School

Source: North Carolina Department of Public Instruction, http://ayp.ncpublicschools.org/2008/

app/nclb/AypLeaSummary.cgi.

*Status is not yet available. Sage Academy, an alternative school, is labeled as a Special

Evaluation School because it did not meet the membership requirement of forty students across

the tested grade levels for reporting of AYP.

Made AYP Goals Met

Yes 9/9 (100.0%)

Yes 13/13 (100.0%)

Yes 9/9 (100.0%)

No 28/29 (96.6%)

No 13/17 (76.5%)

Yes 13/13 (100.0%)

No 16/17 (94.1%)

Yes 13/13 (100.0%)

Yes 29/29 (100.0%)

No 15/17 (88.2%)

No 20/21 (95.2%)

No 14/17 (82.4%)

No 16/21 (76.2%)

Yes 13/13 (100.0%)

No 9/17 (52.9%)

dards for students gaining proficiency

in English. The state of North CaroHna

sets the guidelines with regard to students

exiting from LEP status. In most cases,

a student may exit from LEP status when

he or she is able to work successfully

and independently in mainstream classes

and does not require ESL services. In

some instances, however, a student (or

his or her family) wishes to continue

receiving services. If a child has exited

from LEP status but shows a need for

continued services, the ESL teacher will

continue to serve him or her directly or

on a consultative basis. "•

A full description of the CCS
approach for teaching ESL is available

on the CCS website.^

LEP Student Achievement on

Standardized Tests

On the basis of 2004-5 and 2005-6

results, CCS needed to develop a plan to

boost LEP achievement, and submit it

to the North Carolina Department of

Public Instruction for review. Although

many students were becoming more

proficient in English, the scores were

below the goals for full proficiency and

for reading proficiency across several

grades (see the sidebar on page 44).

The two CCS schools with the

largest proportion of Hispanic students

are "priority schools," meaning that

fewer than 60 percent of their students

are scoring at or above Achievement

Level III. Six other CCS schools have

not met the state-level goals for average

yearly progress (AYP) on standardized

tests. (For a summary of each CCS
school and the number of AYP goals it

has met, see Table 1.)

Other Challenges

Many immigrant students are in low-

income households. The concentra-

tion of students from poor families,

regardless of country of background,

typically poses challenges for atten-

dance, progress from grade to grade,

and overall achievement in schools.

Many programs in the school system

assist families experiencing financial

challenges.

Approximately one-third of LEP

students in CCS are defined as immi-

grants by federal guidelines. The par-

ents of some immigrant students are

migrant laborers, and the movement

of the family creates challenges for

consistent teaching and learning.

Over the past few years, the LEP
population in CCS has been far less

transient, for the most part, staying in

the county. There still is a bit of move-

ment across schools in the Siler City

area, evidenced by the number of older

LEP students who now are in CCS's

middle and high schools. Middle and

high school teachers who have not

typically had English-language learners

in their classrooms now are experienc-

ing an increase in the number.

Notes

L Chatham County Schools, http://

dsLchathani.kl2.nc".us/pr()tiles.nsf/profiles

POpenFrameSet.

2. For details, see Margo Gottlieb,

M. Elizabeth Cranley, and Andrea R.

Oliver, The WIDA Consortium English

Language Proficiency Standards and

Resource Guide, 2007 Edition. Pre-

Kindergarten through Grade 12

(Madison, Wl: WIDA Consortium, 2007).

A brochure on the guide is available at

vnvw.wida.us/ events/TESOL/

ELP_Standards_4.08.pdf.

3. Chatham County Schools, Chatham

County Schools ESL Program Guiding

Principles, http://policy.chatham.kl2.nc.us/

mediawiki/inde\.php/FSL_Plan#Chatham_

County_Schools_ESL_Program_Guiding_

Principles.

4. Ibid.

5. Chatham County Schools, English as

a Second Language Plan, 2007-8, http://

policy.chatham.k 1 2. nc. us/mediawiki/index

.php/ESL_Plan
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Unauthorized Immigrants' Access to Higlier Education:

Fifty States, Different Directions

Sejal Zota

Marcela Velasquez graduated

with honors from Desert View-

High School.' She was ranked

ninth in a class of 250; was involved in

track, cross-country, and basketball; and

wants to be a doctor. For years, she has

dreamed of attending the University of

Arizona. Yet, despite receiving an aca-

demic scholarship to the institution, she

will not be enrolling. Marcela is the

daughter of an unauthorized immigrant

who brought her here when she was six

years old.- As an unauthorized immi-

grant herself, Marcela may not use the

scholarship to the Universit}' of Arizona

or attend as an in-state student. She is

ineligible for federal grants and loans,

may not legally work to support herself

while in college, and therefore cannot

afford the nonresident tuition of nearly

$15,000 per year.

iMarcela is like thousands of other

unauthorized high school graduates

who face tremendous barriers to higher

education each year because of the high

cost and the negative prospects for em-

ployment. In North Carolina, an esti-

mated fifteen hundred unauthorized

immigrants graduate from high school

each year.-' These students have even

fewer higher education options because,

unlike their counterparts in many other

states, they are currently barred from

attending cominunity' college in the state.
*

Higher education access and afford-

ability have emerged as key issues in

immigration debates across the nation.

The Urban Institute estimates that each

vear about sbcr\'-five thousand unauthor-

The autlior, an attorney, is a School staff

member specializing in immigration law.

Contact her at szota@sog.unc.edu.
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ized immigrants who have lived in the

United States for five years or longer

graduate from high school." Most of

these students were brought to live in

the United States as voung children.

having no choice in the matter. The

primary issues with respect to higher

education are whether unauthorized

immigrants should be allowed to enrol

in public colleges and universities and



whether they may quaHh' for in-state

tuition. To date, most state-level action

has focused on qualifications for in-

state tuition, without which most un-

authorized immigrants are unahle to

afford higher education. Public opinion

is deeply divided on such action.

The aim of this article is to put North

Carolina higher education policies and

possible changes in context. The article

provides detailed information on federal

laws and other states' laws and actions

relating to immigrants" access to higher

education. Specifically, it describes the

federal law and pending legislation on

provision of higher education benefits

to unauthorized immigrants. It also

surveys various state government actions

in this area, focusing on whether un-

authorized immigrants qualif>' for in-

state tuition rates and for admission to

public higher education institutions.

The article then briefly examines the

impact of existing laws allowing un-

authorized immigrants to qualify for

in-state tuition rates. Finally, it describes

the recent history and the current status

of unauthorized immigrants' access to

the 16 universities in the Universit)' of

North Carolina (UNC) system and the

state's 58 community colleges.

Federal Law on Immigrants'

Access to Higher Education

All children, regardless of their immi-

gration status, are guaranteed access to

K-12 public education under the 1982

U.S. Supreme Court decision, Plyler v.

Doe." The Court was in part concerned

that denying children an education would

punish them for the acts of their parents

and perpetuate the formation of an

underclass of citizens.

Once unauthorized immigrants grad-

uate from high school, however, they

are on their own. Obtaining higher edu-

cation is difficult for several reasons.

Federal law does not prohibit or require

their admission to postsecondar)' institu-

tions in the United States." That decision

is left to the individual states. Currently,

public colleges and universities are incon-

sistent in their treatment of unautho-

rized immigrants, with a few schools

nationwide denying admission to them.^

Even if they are able to gain admission,

however, unauthorized immigrants

often find it difficult to pay for higher

education. Under the Higher Education

Act of 1965, as amended, they are in-

eligible for federally funded financial

aid.'' In most instances, they also are

ineligible for state financial aid. Further,

as explained in the ne.xt section, in most

states, they are ineligible for resident

tuition rates. More broadly, as unautho-

rized immigrants, they are not legally

allowed to work in the United States

and are subject to deportation.

The Federal Restriction on State

Provision of In-State Tuition Benefits

to Unauthorized Immigrants

In 1996, Congress instituted a

restriction on state provision of higher

education benefits to unauthorized

immigrants.'" The law, codified as

Section 1623 of the U.S. Code, prohibits

states from providing

a higher education

benefit based on

residency to unautho-

rized immigrants

unless the same benefit

is provided to all

U.S. citizens, regardless

of residency." There i

is disagreement about '

the meaning of this provision, and no

authoritative guidance is available in

either the congressional report or

federal regulations.'- The prohibition

is commonly understood to apply to

the offering of in-state tuition rates to

unauthorized immigrants.' ' The key

issue in the current debate is whether

states may offer in-state tuition rates

to unauthorized immigrants, but not

to all U.S. citizens, without violating

Section 1623.

This law has been interpreted in vari-

ous ways, and ten states have passed

laws offering in-state tuition rates to

eligible unauthorized immigrants (refer-

red to as "tuition benefit laws" in this

article). For instance, California passed

a law offering tuition at in-state rates to

anyone who has attended high school in

California for at least three years and

has graduated, including unauthorized

immigrants.''* The states that have en-

aaed such laws consider the provisions

to be in compliance with Section 1623

because the criteria used to offer in-state

rates—attendance and graduation from

Ten states have passed laws

offering in-state tuition rates to

unautliorized immigrants. A few

liave faced court cliallenges.

a state high school—are not based on

state residency and apply to U.S. citizens

as well.'" In fact, in many of these states,

authorized immigrants are beneficiaries

of the laws. Opponents of the laws argue

that such criteria essentially serve as a

proxy for state residency and therefore

violate Section 1623.

To date, two courts have considered

the legality' of tuition benefit laws. In a

challenge to a Kansas law, the federal

district court in Kansas dismissed a

lawsuit brought by a group of out-of-

state students, ruling that they lacked

standing to sue.'" The decision was

upheld by the U.S. Court of Appeals for

the Tenth Circuit, and the U.S. Supreme

Court declined to review the federal

court's ruling.''

In California, students paying

nonresident tuition at the state's public

colleges and universities filed a lawsuit

arguing that the

tuition benefit law

violates federal law

by providing in-state

tuition to unautho-

rized immigrants

while charging U.S.

citizens out-of-state

tuition rates. A state

court found that the law does not vio-

late federal law because it confers a

benefit based not on state residency,

but on high school attendance and

graduation.'* In September 2008, how-

ever, a CaUfomia appeals court over-

ruled that decision, finding California's

eligibility requirements of high school

attendance and graduation to be a de

facto residency requirement and thus in

violation of federal law.'** California's

supreme court has agreed to review the

case, and a decision is expected later

this year.

The DREAM Act

Repeatedly since 2001, Congress has

considered legislation that would im-

prove the opportunity for unauthorized

immigrants to attend a college or a uni-

versity'. The Development, Relief, and

Education for Alien Minors (DREAM)
Act would restore the state option to

determine residency for purposes of

higher education benefits by repealing

Section 1623.-" It also would provide

eligible unauthorized immigrants with
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the opportunity to legalize their status

in a two-stage process.

Specifically, the proposed legislation

would provide conditional legal status

for six )ears to students who were under

the age of sixteen when they entered the

country; had been physically present in

the United States for at least five years;

had earned a U.S. high school diploma

or passed the General Educational

Development (GED) test; and were of

good moral character.-' These students

could obtain permanent resident status

if they completed at least two years of

higher education or military service

within the six years.

Versions of the DREAM Act have

been introduced in both the Senate and

the House with bipartisan cosponsorship

almost every year since 2001, but

Congress has failed to pass the pro-

posed legislation. It was made part of

the Senate s Comprehensive Immigration

Reform Acts of 2006 and 2007 hut was

not enacted. In 2007, North Carolina

Senators Richard Burr and Elizabeth

Dole both voted against advancing its

consideration. In March of this year,

bipartisan delegations in both the

Senate and the House again introduced

versions of the DREAM Act.'- For the

first time since it was introduced in

2001, the DREAM Act has the support

of the House and Senate leadership, the

relevant committee chairs, and President

Barack Obama, who was an original

sponsor of the legislation when he was

in the Senate.-'

Although passage of the DREAM
Act would clarify states" rights to offer

in-state tuition rates to unauthorized

immigrants by eliminating Section 1623,

and would resolve any legal challenges

against existmg tuition benefit laws, the

legislation would not require states to

offer in-state tuition rates to unauthorized

immigrants. That decision still would be

left to the indix'idual states.

State Action on Unauthorized

Immigrants and Higher Education

Benefits

Over the last several years, a large num-
ber of states have considered legislation

relating to unauthorized immigrants

and higher education benefits.

Tuition Benefit Laws

At least thirt)' states have considered legis-

lation to offer tuition at in-state rates to

certain unauthorized immigrants, and ten

of them passed such legislation between

2001 and 2006 (see Table 1 ):-^ These m-

clude both states with Democratic major-

ities and states with Republican majori-

ties. In 2001, Texas was the first state to

pass such a measure. It was followed in

2001-2 by California, Utah, and New
York (m that order); in 2003 by Washing-

ton, Oklahoma, and Illinois (in that

order); in 2004 by Kansas; in 2005 by

New Mexico; and in 2006 by Nebraska.-'

Table 1. State Laws Granting In-State or Flat-Rate Tuition to Unauthorized Immigrants

Access to Access to State Law's High School

State Year of Law In-State Tuition Financial Aid Requirement* Comments

California 2001 Yes No 3 years —
Illinois 2003 Yes No 3 years —
Kansas 2004 Yes No 3 years —
Minnesota 2007 No No None Minnesota eliminated nonresident

Nebraska 2006 Yes

New Mexico 2005 Yes

New York 2002 Yes

Oklahoma 2003 Yes

Texas

Utah

Washington

2001
2002

2003

Yes

Yes

Yes

No

Yes

No

Yes

Yes

No

No

3 years

1 year

2 years

2 years

3 years

3 years

3 years

rates in a number of public colleges

in 2007, allowing anyone to qualify

for flat-rate tuition.

In 2007, Oklahoma ended its

in-state tuition benefit and state

financial assistance for unautho-

rized immigrants.

Sources; Cal. Eouc. Code § 68130.5 (West 2003); 110 III. Comp. Stat. Ann. 947/65.27 (West 2008): Kan. Stat. Ann. § 76-731a (Supp. 2008);

HF 1063, 85tlT Leg. Sess., 2007-8 (Minn. 2007). www.revisor.leg.state.mn.us/bin/bldbill.php?bill=H1063.2.lTtml&session=ls85; Neb. Rev. Stat.

85-502 (2008); Act of Apnl 8, 2005, ch. 348, 2005 N.M. Laws 3807; N.Y. Eouc. Uw § 355(2)(h)(8) (McKinney Supp. 2009); 0\ma. Stat. tit. 70

§ 3242 (2008); Tex. Educ. Code Ann. §§ 54.051. 54.052, 54.055, 54.057, 54.060 (West 2006); Utah Code Ann. § 53b-8-106 (2006); Wash. Rev.

Code Ann. § 28b. 15.012 (2008); Rule Pinhel, State Legislation Concerning In-State Tuition for Undocumented Immigrants (Hartford, CT; Connecticut

General Assembly Office of Legislative Research. 2008), www.cga.ct.gov/2008/rpt/2008-R-0178.htm: Alene Russell, In-State Tuition for

Undocumented Immigrants: States' Rights and Educational Opportunity. A Policy Matters Highe; Education Brief (Washington, DC: American

Association of State Colleges and Universities, 2007), www.aascu.org/media/pm/pdf/in-state_tuition07.pdf.

*State laws offering in-state tuition rates to unauthorized immigrants generally require that students attend school in the state for one to three years

and graduate from a high school in the state or pass a General Educational Development test. In all states except New Mexico, an unauthonzed

immigrant also must submit an affidavit promising to legalize his or her status as soon as he or she is eligible.
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Laws offering resident tuition rates

-to unauthorized immigrants contain

similar criteria for eligibilin.'. The require-

ments are that students attend school in

the state for one to three years, graduate

from a high school in the state or pass a

GED test, and apply to or enroll in a

public college or uni\ersit\\ An unautho-

rized student also must submit an affidavit

promising to legalize his or her status as

soon as he or she is eligible.

New Mexico, Oklahoma, and Texas

also have enacted provisions making

unauthorized immigrants eligible for

state financial aid.-" Legislatures in a

few states, including Connecticut, Mary-

land, and Massachusetts, have passed

laws offering tuition at in-state rates to

unauthorized immigrants, only to have

them vetoed by the governors. Many
other states, including North Carolina,

have considered similar legislation, but

failed to pass it. Minnesota debated and

resolved this issue by passing a law in

2007 that eliminated nonresident rates

altogether in a number of institutions in

its state college system, allowing anyone,

regardless of state of residence or immi-

gration status, to qualif}' for the same

tuition.-^

When state legislatures passed these

tuition benefit laws, expectations were

raised that Congress would pass the

DREAM Act and thus provide a path

to legalization for many unauthorized-

immigrant graduates.-' Howe\'er, passage

has not occurred. Instead, there has been

increased public attention to and criticism

of unauthorized immigration, in response

to the government's failure to enact

comprehensive immigration reform

and a perceived lack of enforcement.

Some state legislators have responded

to this criticism with attempts to restrict

the access of unauthorized immigrants

to higher education benefits. For example.

several states, including North Carolina,

have introduced legislation that would

bar unauthorized immigrants from being

offered in-state tuition rates. Even in

states that ha\'e adopted tuition benefit

laws, opponents are working to repeal

them.-"

In 2006, Arizona voters passed Prop-

osition 300, which prohibits unautho-

rized immigrants from receiving in-state

tuition rates or any other type of finan-

cial assistance at any public college or

universin,-."^ In 2007, Oklahoma passed

the Oklahoma Taxpayer and Citizen

Protection Act, which ended its in-state

tuition benefit, including financial aid,

for students without lawful presence in

the United States.-'^ Colorado and

Georgia also passed laws (in 2006 and

2008, respectively) barring unauthorized

immigrants from receiving in-state tui-

tion rates.'- In Georgia, college presi-

dents have the flexibilit)- to offer

teouri Bill Would Ban Hlenal

!S'«^ from State C eoes

an unpreccdc-

anolf>-

r- Ivotv^^^tV

,tfrom attending Missouri

^'ns economy and renewed
^ tears.

?mnomj limps alone al

sionao'pace. iheFed-
^conlinue.s ,o balance
ind fears olhigher

^e^^'^'''\o^*^

-,ko\ o^<

Colleges ban illegal immigrants
Opponents: Students shouldn't
be punished under law

Spring/Summer 2009 49



waivers for in-state tuition for up to

2 percent of their freshman enrollment,

hut the state's hoard of regents has ad-

vised them not to grant such waivers to

unauthorized immigrants.

Admission to Public Colleges and

Universities

The debate over immigrants" access to

higher education has primarily focused

on whether to charge them in-state tui-

tion rates. Most states do not bar admis-

sion of unauthorized immigrants to

postsecondary institutions, but indivi-

dual college and university policies vary,

according to the College Board.

In 2008, however. South Carolina

became the first state explicitly to bar

unauthorized immigrants from enrolling

in its public colleges and universities.^'

In September 2008, the Alabama State

Board of Education adopted a new

policy denying unauthorized immigrants

admission to Alabama's rwo-year com-

munity colleges.'"' North Carolina's

State Board of Community Colleges is

maintaining a ban on the enrollment

of unauthorized immigrants while it

conducts a comprehensive study of

community college admission policies

in other states and the associated costs.

The UNC system of public universities,

however, permits the admission of un-

authorized immigrants as out-of-state

students.

Arguments against and for

Higher Education Benefits to

Unauthorized Immigrants

Although bills providing higher edu-

cation benefits to unauthorized immi-

grants continue to be supported by

policy makers and constituents of state

higher education systems in most states,

public opinion remains deeply divided

over such measures.'^ Opponents of

tuition benefit laws and the DREAM
Act argue that granting higher education

benefits to unauthorized immigrants

rewards lawbreakers and thereby under-

mines the U.S. immigration system.^'

In their view, making benefits available,

especially legalizing them, will encourage

more unauthorized immigration into the

country. Opponents also object to using

U.S. tax dollars to subsidize the education

of people who are present in the United

States in violation of law. They point

out that tuition benefit laws could result

in added cost to taxpayers or individual

states.'^ Critics further argue that such

laws channel educational resources away

from native-born students by taking

away enrollment slots in public colleges

and universities from U.S. citizens.'*

Proponents of tuition benefit laws

and the DREAM Act argue that enabling

unauthorized immigrants who graduate

from high school to continue their

education is both fair and in the

U.S. national interest.''' Proponents

note that most unauthorized-immigrant

students were brought to the United

States at a very young age, had no

choice in the matter, and should not be

held responsible for their parents'

decision to enter the country unlaw-

fully.* Because almost all tuition benefit

measures and the DREAM Act require

students to seek legal status, supporters

argue that the measures encourage

responsible behavior and also provide

a powerful incentive for completing

high school.""

Regarding expense, proponents

contend that giving students access to

higher education has a positive long-

term impact on states' and the nation's

economic strength and competitiveness

and saves money in the long run. They

emphasize that without the prospect of

in-state tuition rates and other financial

aid, higher education would be out of

reach for most unauthorized immi-

grants.''- With more affordable tuition,

supporters argue, college-going will

increase, and student academic success

will result in increased earnings, higher

contributions to tax revenues, and

reduced reliance on state expenditures

such as health care, social services, and

corrections.""

Impact of Tuition Benefit Laws

Measuring the impact of existing tuition

benefit laws is difficult because most of

them were enacted too recently to allow

for meaningful collection of data about

their effects. According to a December

2008 report by the Center for Policy

Entrepreneurship (CPE), one of the few

studies that have been released, many

states have not yet analyzed the effects,

and most statistics do not specifically

track data for unauthorized immi-

grants. "* The CPE report examines

existing data and attempts to measure

the impact of tuition benefit laws, while

acknowledging the difficult}' in doing so

and the preliminar)' nature of the data.

In sum, the report indicates that in the

states with tuition benefit laws, statistics

for unauthorized immigrants suggest

that the laws have positively affected

college enrollment and dropout rates,

with minimal or no fiscal impact on the

state."*' However, because unauthorized
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immigrants remain ineligible to legally

work per federal law, tuition benefit

laws appear to have had limited impact

on their abilit)' to obtain jobs after

college graduation.

Effect on College Enrollment

A 2008 study published in xhe journal

of Policy Analysis and Managetnent

indicates that tuition
|

benefit laws have had
1

positive, but limited,

effects on college

enrollment by

Mexican noncitizen

students.^" The study

looked at data for

Mexican noncitizen

young adults who are eligible for in-

state tuition in the ten states that offer

such benefits to unauthorized

immigrants, in order to approximate the

results for the unauthorized immigrant

population. Although this group has a

high probability of being unauthorized,

the data are imperfect because they do

not include unauthorized immigrants of

other national origins and may include

authorized immigrants from Mexico.''"

Also, enrollment data specific to the

unauthorized population are not

available for all ten states because of

how the data are tracked, but

information is available for some states.

In the four states that enacted tuition

benefit laws prior to 2003—California

(2001), New York (2002), Texas (2001),

and Utah (2002)—college enrollment

among Mexican noncitizen youth in-

creased by only 1.2 percent from 1999

to 2002.-'s From 2002 to 2005, enroll-

ment increased by 3.5 percent."*" vXJthough

the increase in college enrollment among
Mexican noncitizen youth is significant

for that population, it is not dramatic

enough to narrow the attainment gap

between noncitizens and natives, accord-

ing to the study.'" So, although the

impact of the tuition benefit laws may
be significant for portions of the pop-

ulation and for individuals, college en-

rollment as a whole remains largely

unaffected.

A 2005 review of tuition benefit laws

by the Boston Globe also foimd a modest

increase in enrollment by unauthorized

immigrants.'' The review reported that

the University of California system en-

Tuition benefit laws have

boosted college enrollment

rates and may have reduced

high school dropout rates.

rolled 357 unauthorized immigrants in

2004—5.'- Further, Kansas public colleges

enrolled 221 unauthorized immigrants

in 2005-6; the University of New Mexico

system, 41 unauthorized immigrants in

2005-6, the first year the law was in

effect; and Washington public institutions,

27 unauthorized immigrants in 2003^.^^

According to the CPE report, Washing-

ton's enrollment of

unauthorized immigrants

increased to 314 in

2007-8.'-'

The Utah System

for Higher Education

reported that 182

unauthorized students

were granted resident

tuition rates in 2005-6 (more than

double the 87 unauthorized students

enrolled before the law's enactment

m2003).''

Of all ten states, Texas has seen the

largest increase in enrollment since en-

acting its tuition benefit law in 2001.

According to the Texas Higher Edu-

cation Coordinating Board, students

who benefited totaled 9,062 in 2007-8,

out of 1.1 million students enrolled in

Texas's public colleges and universities."'

However, data indicate that many of the

students who benefited from the Texas

legislation were not unauthorized immi-

grants.'" Because high school attendance

and graduation are the main criteria in

most states with tuition benefit laws,

authorized immigrants, depending on

their particular status, and U.S. citizens

also may qualif)' for in-state tuition

under some of these laws, whereas they

otherwise would not. For example, in

certain states, a U.S. citizen who once

attended and graduated from a high

school in the state, but has since moved

out of the state, may qualif)' for in-state

tuition under some tuition benefit laws,

even though he or she no longer resides

in the state.

Effect on Dropout Rates

Many education advocates have ar-

gued that because college costs are

prohibitively high, many unauthorized

immigrants lose hope for higher

education and drop out before they

complete high school. National drop-

out statistics indicate that Hispanic

students were the most likely to drop

out of school in 2004, doing so at a rate

of 8.9 percent.'** Specifically, that figure

describes the percentage of youth ages

15-24 in the United States who dropped

out of grades 10-12 in either public or

private schools."

The effect of tuition benefit laws on

dropout rates is difficult to measure.

States use various methods to calculate

their dropout rates, and because the

oldest tuition benefit laws were passed

in 2001, little longitudinal data are

available. Despite these challenges,

however, initial assessments seem to

indicate that tuition benefit laws may
have slowed the dropout rates of un-

authorized immigrants and closed the

dropout-rate gap between Hispanic

students and other students. '''^'

Fiscal Impact

The CPE report concludes that there

is no evidence that tuition benefit laws

have had any negative fiscal impact in

states that have enacted such legisla-

tion. When they passed tuition benefit

legislation, most states included fiscal

notes (documents detailing the bills'

anticipated fiscal effects). A few states

concluded that the fiscal impact of

the legislation was unknown. Half of

the states expected some loss of rev-

enue, but because of the difference

between out-of-state and in-state tui-

tion rates, the loss would be offset

by the enrollment of new students

who would not otherwise be able to

afford college.'''

Effect on Work Eligibility

Although tuition benefit laws appear

to have some positive effects, the

effects do not extend to the workplace.

In Texas, whose law has been in effect

since 2001, many beneficiaries have

graduated, but found themselves un-

able to obtain employment.''- Trained

as nurses and engineers, they are ready

to join the workforce and make use

of their postsecondary degrees, but by

federal law they are ineligible to work.

Without a change in the federal law

that would allow these students to

legalize their status and would autho-

rize them to work, states and students

cannot reap the full benefits of

graduating unauthorized immigrants

from public colleges and universities.
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Access to Community Colleges

and Public Universities in

North Carolina

In North Carolina, no state law makes

unauthorized immigrants eligible for

in-state tuition rates. In 2005, HR 1 183

was proposed for this purpose, but it

met with great opposition. The bill

would have offered in-state tuition rates

to unauthorized immigrants who had

attended North Carolina schools for at

least four consecutive years, had

graduated, and had been accepted to a

state college or university'."'

Although unauthorized immigrants

are not eligible for in-state tuition rates,

the LINC system permits admission of

unauthorized immigrants who are grad-

uates of high schools in the United

States.""* Unauthorized immigrants who
apply must compete with out-of-state

applicants, whose enrollment is capped

annually at 18 percent for all UNC
system schools.''" Also, unauthorized

immigrants are charged out-of-state

tuition rates. In 2006-7, only 27 un-

authorized immigrants were enrolled

in the state's public universities, out of

200,000 students."" i

Although the UNC
system has a uniform

policy, private schools

do not.

The North Carolina

Communir\- College

System (NCCCS) has changed its

admissions policy on unauthorized

immigrants several times since 2001. In

2001, the system barred unauthorized

immigrants from enrolling in degree

programs, but placed no restriction on

unauthorized-immigrant high school stu-

dents taking classes or on unauthorized-

immigrant adults taking non-college-

level courses, including GED, Adult

High School, English-as-a-second-

language, and continuing education

classes.""

In 2004 the system decided to allow

each college to set its own admissions

policy."^ In 2007, as the result of a legal

opinion, NCCCS changed its policy,

requiring all colleges to admit students

regardless of immigration status.
"*

More recently, in May 2008, NCCCS
again prohibited unauthorized immigrants

from enrolling in degree programs after

the state Attorney General's Office

advised that admitting unauthorized

immigrants might violate federal law.™

The U.S. Department of Homeland

Security has since advised the state that

federal law does not bar colleges from

admitting unauthorized immigrants,

and in July 2008 the North Carolina

Attorney General's Office confirmed

that there is no federal prohibition."'

In August 2008, NCCCS decided

to maintain its admissions ban while

it conducted a comprehensive study

of the issue of enrolling unauthorized

immigrants.'- The study was released

on April 16, 2009. According to the

committee chair, the NCCCS Policy

Committee will require several months

to review the lengthy report and make

policy recommendations to the board. "^

North Carolina's study of other stares'

community college admission policies

stemmed in part from concerns raised

by community college staff about the

cost and the labor-intensive nature of

confirming student citizenship.
'"*

According to NCCCS, a survey of the

fifn-eight community colleges for the

2006-7 academic year indicated that

1 12 unauthorized

Unauthorized immigrants

are not eligible for in-state

tuition rates in North Carolina

roiled in North

Carolina's communin-

colleges, of a total of

297,000 students.-^

There are active legisla-

tive proposals before the North Carolina

General Assembly as of this writing. Bills

range from allowing the admission of

unauthorized immigrants to the NCCCS,
to prohibiting their admission.'"

Conclusion

Higher education benefits available to

unauthorized immigrants vary by state,

and the states' policies in this area are

evolving. North Carolina is one of three

states that prohibit unauthorized immi-

grants from enrolling in its communit)'

colleges, aligning itself with Alabama

and South Carolina on this issue. Most

states do not bar unauthorized immi-

grants from enrolling m their public

colleges and universities, allowing indi-

vidual schools to make the decisions.

Like the majorirs' of states. North

Carolina does not provide in-state tui-

tion benefits to unauthorized immigrants.

Nine states currently offer in-state

tuition rates to students, including

unauthorized immigrants, on the basis

of high school attendance and gradu-

ation from a high school in that state.

Whether such laws violate federal law

is unclear. The resolution of an ongoing

challenge to a tuition benefit law in

Cahfornia is widely anticipated and

likely to have implications in other

states, though it will not be binding on

those states.

At the federal level, many expect

some kind of action in this area from

the Obama administration and, with

Democratic majorities in both houses,

the new Congress." If passed, the

DREAM Act would clarify states'

rights to offer in-state tuition benefits

to unauthorized immigrants and give

students an opportunit)' to legalize their

status. Although the DREAM Act does

not require states to offer resident tui-

tion rates to unauthorized immigrants,

the number of states doing so would

likely increase, and such a law should

resolve ongoing court challenges. It is

unlikely that all states will move in a

direction favorable to unauthorized

students, for public opinion remains di-

vided on these issues. In North Carolina's

case, it still will be up to the state and

the college systems to decide how to

approach the situation of these high

school graduates.

If Congress fails to pass the DREAM
Act, educational opportunity for un-

authorized immigrants is highly unlikely

to improve. Without federal action, ben-

eficiaries of tuition benefit laws may
not legally work, per federal law. This

prohibition is a major impediment and

one of the driving forces behind tuition

benefit laws. Without access to legal

employment, unauthorized-immigrant

students will be unable to increase their

earnings, improve their qualit)' of life,

and make economic and social contri-

butions to the states' and the nation's

economic health and development.
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Professorship Campaign

to Honor Faculty Member

David Lawrence

David M. Lawrence

David M. Lawrence, professor of

public law and government, will

retire in December 2009 after

forty years on the School's faculty. To

honor his many contributions to North

Carolina, a campaign is under way to

fund a David M. Lawrence Distinguished

Professorship at the School. The cam-

paign committee is chaired by Mac
McCarley, Charlotte cir\' attorney, and

composed of local government officials

and association and business leaders.

"Our goal is to raise $333,000, to

be matched with $167,000 from the

state, to create this new professorship,"

said McCarley. "We cannot think of

a better or more appropriate way to

honor David for the great work he

has done over the years at the School

of Government, and to help the School

continue the kind of support he and

others provide to all of us in local

government."

Lawrence joined the School in 1968,

when it was known as the Institute of

Government. As part of his work in

legal aspects of public finance, he has

written on local government revenues,

budgeting and fiscal control, and capital

finance, publishing more than twenty

books, some of which are considered

required reading in government agencies.

As part of his work in local government

law, he has written an additional twenty

books and countless chapters, articles,

and bulletins on annexation, public rec-

ords, open meetings, governing board

procedures, and economic development.

The David M. Lawrence Distinguished

Professorship will help provide re-

sources to cultivate top-notch faculty

who will apply their own expertise,

creativity, and commitment in service

to public officials in North Carolina.

To fund the professorship, the cam-

paign committee is seeking gifts from

local government professional associ-

ations, law firms, businesses, and

individuals that have worked with

Lawrence. Gifts of any amount are

welcome, and pledges may be paid

over a period of up to three years.

"The School has had many great

faculty members throughout its his-

tory," said Dean Michael R. Smith,

"but the breadth and depth of David's

knowledge about local government law

is remarkable. He is the quintessential

practical scholar—an excellent teacher,

a great writer, and an insightful advisor."

To make a gift to the Lawrence

Professorship, visit www.sog.unc.edu/

development/lawrence.

Local Government

Service Corps to Aid

Twelve Communities

Twelve towns, chosen in

geographic clusters, will

participate in the North Caro-

lina Local Government Service Corps:

Drexel, Hildebran, and Rutherford

College; Boonville, Cooleemee, and

Dobson; Candor, EUerbe, and Star;

and Bolton, Navassa, and Northwest.

The initiative, a partnership between

the UNC-Chapel Hill School of

Government and Appalachian State

Universit)', is designed to assist some

of the most economically distressed

communities in the state. The project

is funded by a grant from the Golden

LEAF Foundation. The North Carolina

Rural Economic Development Center

and the North Carolina League of

Municipalities have been active in

supporting the corps and shaping its

development.

The pilot phase of the service corps

project will deploy four recent grad-

uates from three of the state's Master of

Public Administration (MPA) programs

to work as Golden LEAF management

advisors with the selected communities.

They will provide hands-on economic

development and capacity-building

assistance to the communities for two

years, beginning in August 2009. Each

cluster of communities has agreed to

share the services of a management

advisor and has defined specific pro-

Tivelve North Carolina communities, located in the eight counties highlighted

above, have been selected to work with the new North Carolina Local

Government Service Corps' Golden LEAF management advisors.
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jects or priorities to be addressed

during the two-year period.

In addition, public officials in the

host communities will receive scholar-

ships to attend regional Essentials of

Economic Development workshops

offered by the School of Government in

partnership with Appalachian State

University and other universities.

Emily Williamson, Hildebran town

council member and vice president

for student development at Western

Piedmont Community College, said,

"The impact of our participation in

the service corps program should be

transformative. The elected officials

and residents of Hildebran have

invested in planning and strategies to

assist in our community's economic

recovery, and the skills that a profes-

sional manager can provide will en-

able our community to pursue and

implement these strategies in ways

we would not do otherwise."

The Golden LEAF management

advisors are John Gowan from UNC-
Chapel Hill, Elton Daniels from

UNC-Wilmington, and Amanda Reid

and Tyler Beardsley from Appalachian

State University.

For more information about the

Local Government Service Corps,

contact project director Will Lambe at

919.966.4247 or whlambe@sog.unc.edu.

Award Created to Honor

Faculty Member John Rubin

Graduates Leave MPA

Program Well Prepared

Twenty-five students from the

School of Government's Master

of Public Administration (MPA)

Program participated in graduation

exercises on May 9 at the Knapp-

Sanders Building. In his opening re-

marks. Dean Michael R. Smith assured

the students that they are well prepared,

saying, "You leave here with the

commitment needed to make the kind

of changes we need to see in the world."

Two graduating students received

awards: Mary Tiger, the Deil Wright

Capstone Paper Award for her cap-

stone research on drought surcharges,

and Duane Hampton, the Nanette V.

Mengel Communications Award

for his capstone presentation on

municipal police working for pri-

vate clients.

MPA alumni Sharon and Doug
Rothwell gave the commencement

address jointly. Sharon is vice presi-

dent of corporate affairs for Masco
Corporation, and Doug is president

of Detroit Renaissance. Four years

ago, they established the Rothwell

Scholarship, which is awarded annually

to an outstanding student in the MPA
Program. "It is good to want to make

the world a better place and help

society," Sharon told the graduates.

"A little idealism can prompt you to

accomplish things others would not

dare to attempt."

The full text of the MPA com-

mencement address is available at

wwvv.mpa.unc.edu.

Monica Evans re-

ceives her hood from

Dean Michael R.

Smith (left) and

Professor Gordon

Whitaker at the

MPA graduation

ceremony oti

May 9, 2009.

John Rubin

The North Carolina Commission

on Indigent Defense Services

(IDS) has honored John Rubin,

professor of public law and govern-

ment, by creating an annual training

award in his name. The Professor John

Rubin Award for Extraordinary Contri-

butions to IDS Training Programs will

honor selected people who volunteer

their time and effort to serve as trainers

and who have done outstanding work

on training programs for attorneys who
represent indigent people.

Shelby attorney David R. Teddy,

a partner in the firm of Teddy &
Meekins, is the first recipient of the

Rubin Award. Teddy is the current

chair of North Carolina Advocates

for Justice, a nonprofit, nonpartisan

association dedicated to protecting the

rights of individual North Carolinians

through professional and community

legal education.

Rubin joined the School in 1991

and has written articles and books

on criminal law, including the North

Carolina Defender Manual. He also

designs and teaches in numerous

training programs each year for indi-

gent defenders and is a frequent

consultant to the Office of Indigent

Defense Services.
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Off the Press

Guide to the Listing, Assessment, and

Taxation of Property in North Carolina

2009 • S50.00*

Shea Riggsbee Deniung

The book provides a comprehensive guide to the

laws and procedures governing the assessment of

property for taxation by local governments in

North Carolina, including in-depth discussion of

the processes and schedules for listing property

for taxation, appraising real property, and

appeahng property assessments. A detailed

appendix sets forth the statutory ownership, use,

and application requirements for property to be

exempted or excluded from taxation. The detailed

explanation of the procedural steps involved in the assessment

process as well as the applicable legal standards for review of the

assessor's determinations will benefit assessors, appraisers, other

local government officials involved in administering the property

tax, and, ultimately, the citizens for whom they work.

Planning Legislation in North Carolina

Twentieth edition, 2009 • S'O.OO*

David W. Owens
\ single-volume collection of planning-related

statutes, this publication is most frequently used by

planners, elected officials, citizen board members,

and others interested in land use, building,

transportation, community and economic

development, and natural resource protection.

Statutes included are current through the 2008

session of the General Assemblv.

North Carolina Legislation 2008: A Summary of

Legislation in the 2008 General Assembly of

Interest to North Carolina Public Officials

2009 • S50.00'-

Edited by Christine B. Wnnsche

This is a comprehensive summary of the General

Assembly's enactments during the 2008 legislative

session, written by School of Government faculn.'

members who are experts in the fields affected by the

new statutes. Link to a free PDF version at

www.sog.unc.edu.

Employee Benefits Law for North Carolina

Local Government Employers
2009 • S35.00*

Diane M. Jiiffras

This book discusses what federal and state law

requires of public employers with respect to

employee benefits and what authorin.' North

Carolina local government employers have in

choosing, structuring, and changing benefits. Topics

are retirement benefits, including retirement benefits

for law enforcement officers; health insurance for

current employees, including advice on how to avoid

discriminating against employees on the basis of

disabilit)' and age; retiree health insurance in light of

Governmental Accounting Standards Board Statement No. 45; life and

disability insurance; employee wellness programs; workers'

compensation; and paid and unpaid leave, including sick, vacation,

and family and medical leave.
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Sgi Bits and Bytes
Free online publications

from tile School of Government

Visit the Publications section of the School's website at

www.sog.wic.edu and search by keyword or author's last name.

Smoking in Public Places: Recent Changes in State Law
Health Law Bulletin no. 90, May 2009

Aimee N. Wall

Discovery, Immaterial Irregularity, and the Morgan Decision

Property Tax Bulletin no. 147, April 2009
Christopher B. McLaughlin

2006-2007 Ethics and Lobbying Reform:

2008 Legislative Update

Local Government Law Bulletin no. 120, \larch 2009

A. Fleming Bell, II, and Norma R. Houston

Immigration Enforcement in the \%'orkplace:

Eorm 1-9, E-Verif\, and Social Security No-Match Letters:

A Brief Guide for North Carolina Public Employers

Public Employment Law Bulletin no. 36, \Lirch 2009

Sejal Zota

ORDERING INFORMATION
Subscribe to Popular Government and receive the

next three issues for $20.00*

Online archive www.sog.unc.edu/popgov

Write to the Publications Sales Office. School of Government,

CB# 3330 Knapp-Sanders Building. UNC-Chapel Hill.

Chapel Hill. NC 27599-3330

Online sliopping cart www.sog.unc.edu

E-mail sales@sog.unc.edu

Telephone 919.966.4119

Fax 919.962.2707

Free catalogs are available on request. Selected articles are

available online at the School's website.

To receive an automatic e-mail announcement when new titles

are published, join the New Publications Bulletin Board Listserv by

visiting www.sog.unc.edu/listservs.htm.

*N.C. residents should add 6.75% sales tax.

Prices include shipping and handling.
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