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New Legal Protection for

Volunteers

Ingrid M. Johansen

Last year federal legislation called the Volunteer

Protection Act of 1997 (VPA) 1 dramatically

changed the potential liability of many volunteers for

harm that they cause during volunteer service. Con-

gress enacted the VPA in response to a perceived

crisis in volunteerism— a belief that people were vol-

unteering less often because of fear of lawsuits. Ac-

cording to supporters of the VPA, this fear began

growing in the mid-1980s when the number of suits

against volunteers and their organizations increased,

as did the publicity that the suits received. Testimony

before the House of Representatives Judiciary Com-
mittee cited the following examples:

• A woman who was hit by a ball that her own

daughter failed to catch sued the sponsoring

Little League organization. The Little League

settled the case for SI 0,000. :

• A volunteer with "mountain rescue" in California

helped paramedics rescue a man who had fallen

from a boulder and injured his spine. The volun-

teer then coordinated a helicopter lift to the hos-

pital. The fallen man's injuries rendered him a

quadriplegic, and he sued the rescuers for $12

million/'

• A fly ball injured a young Little League player

whom his coaches had placed in the outfield.

The claimants sued the Little League organiza-

tion, apparently alleging that the coaches knew

the boy was a born infielder. The Little League

settled this case for S25,000.
4

The author is a research fellow at the Institute of Government.

It is unclear whether the crisis in volunteerism was

real or greatly exaggerated. There have been very few

suits against volunteers in which reported judicial

opinions have been issued, and the settlements and

the verdicts that have garnered media attention

—

outrageous ones like the preceding examples- are

about eight to ten years old. Suits that probably are

more representative often are subject to confidential

settlement agreements, and the insurance industry

generally will not release figures on actual awards

against the nonprofit organizations that they insure.

So, to put it more briefly, no one seems to know

which volunteers are really being sued, what they are

being sued for, and what kinds of damages they are

paying. This lack of hard data prompted critics of the

VPA to question whether the number of suits against

volunteers and their organizations has actually in-

creased."

Whatever the situation, most people seem to agree

that fear of lawsuits, reasonable or not, has negatively

affected the willingness of some people to perform

volunteer services, as well as the willingness of some

organizations to use volunteers to perform certain

kinds of services and tasks.
6

The VPA was enacted to prevent frivolous lawsuits

or outrageous damage awards against volunteers for

simple mistakes that occur during their volunteer ser-

vice. This article discusses the VPA's basic provisions

and some of the issues the act raises. Specifically the

article addresses the following questions:

• How does the VPA protect volunteers?

• What does the VPA do for organizations that

use volunteers?

( Opposite)

Volunteers

at work on

a Habitat for

Humanity

construction

site in

Durham.
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• How does the VPA affect the laws of North

Carolina relating to volunteer Ii.-^i^y?

• How does the VPA affect persons harmed by

volunteers?

How Does the VPA Protect Volunteers?

In broad. terms the VPA protects volunteers serving

governmental entities and nonprofit organizations

from liability for harm caused by negligent acts or

omissions during their volunteer service.

Which Volunteers Does the VPA Protect?

The VPA defines "volunteer" as someone who does

not receive compensation (other than reasonable re-

imbursement for expenses incurred), or any other

thing of value in place of compensation, in excess of

$500 per year." Under this definition a director, an

officer, a trustee, or a direct-service provider for an

organization may be a volunteer. Before the VPA, in

states that had laws limiting volunteer liability, those

laws most often protected only directors and board

members, usually providing no coverage to direct-

service volunteers.
Q

The VPA does not protect all volunteers, however.

It covers only volunteers serving governmental enti-

ties and nonprofit organizations. The statute does not

define governmental entities, presumably because

the>' are easily identified. It defines nonprofit

organizations primarily by reference to tax-exempt

status under the Internal Revenue Code,- but it also

ma}' cover volunteers of nonprofit organizations that

are not tax exempt as long as the organizations oper-

ate primarily for the public benefit. :; A bar association

or another trade organization might meet this last

criterion.

If the volunteer serves a nonprofit group that prac-

tices activities constituting hate crimes, however, he

or she will not qualify for the VPA's protection.' 2

"Hate crimes" are crimes that show evidence of preju-

dice based on race, religion, disability, sexual orienta-

tion, or ethnicity. For example, if a volunteer for the

Ku Klux Klan negligently causes harm to someone

while he is driving supplies to a KKK cross-burning,

the VPA will not protect him.

Volunteers providing sen ices to individuals, or to

organizations that are not governmental entities or

nonprofit organizations, qualify for no protection at all

under the VPA. However, if a state has a law protect-

ing these non-VPA volunteers, the VPA would not

affect it. North Carolina has such a law, General Stat-

ute (hereinafter G.S.) 90-21.14, also known as the

Good Samaritan statute. It provides that anyone ren-

dering emergency health care to a person who is in

danger of serious bodily injur}' or death will not be

held liable for injuries sustained by the person during

the emergency assistance, unless the injuries were

caused by gross negligence, wanton conduct, or inten-

tional wrongdoing on the part of the person giving

assistance.

What Kinds of Volunteer Conduct Are

Not Protected?

Even volunteers who qualify for the VPA's protec-

tion are not entirely shielded from liability for harm

that the}' cause during volunteer service. The inten-

tion of the VPA, as stated by its supporters in Con-

gress, is to protect qualified volunteers from liability

when the}' cause harm as a result of simple negli-

gence. -
N

At the most general level, "negligence" is the

failure to exercise the degree of care that a reasonable

person in like circumstances would exercise— in other

words, the failure to exercise due care. For example,

a volunteer at a church day-care center falls asleep

during the children's nap time for approximately two

minutes. While she is asleep, one of the toddlers es-

capes the church's fenced yard and is bitten by the

dog next door. This probably is a case of simple neg-

ligence, and the VPA will protect the volunteer from

liability if the toddler's parents bring suit against her

for negligently failing to supervise their child.

Although protection from liability for harm caused

by simple negligence is a significant benefit to volun-

teers and seems to provide a fairly straightforward

standard for volunteers to follow, volunteers should be

aware of several conditions on, and exceptions to, this

protection.

Simple Negligence in Certain Situations

The VPA does not protect four kinds of simple

negligence. First, a volunteer can be held liable for

harm that results from simple negligence during an

activity that is not within the scope of the volunteer's

duties. For example, if a volunteer for a meals-on-

wheels program attempts to fix the broken oven of a

meal recipient, the volunteer may be held liable for

harm caused by negligence in performing the repair.

Presumably the volunteer's duties extend to con-

versing with the meal recipient while she or he is din-

ing and possibly to telephoning an appropriate person

Potular Government Fall I9QS



for assistance if the meal recipient needs it, but surely

the meals-on-wheels organization does not authorize

its volunteers to perform home repair while they are

on the job.

Second, and quite important, harm that occurs

while a volunteer is operating a motor vehicle, a ves-

sel, an aircraft, or another kind of vehicle for which

the state requires a license or insurance also is ex-

cluded from the VPA's coverage.

Third, if the volunteer is engaged in an activity for

which the state requires a license or a certificate, but

the volunteer does not have the license or the certi-

ficate, he or she can be held liable for simple negli-

gence.

Finally, if the volunteer causes harm while under

the influence of drugs or alcohol, she or he can be

held liable even if the harmful conduct amounts only

to simple negligence. 14

Gross Negligence

Next, harm caused by gross negligence is specifi-

cally excluded from the VPA's liability protection. A
notoriously fuzzy concept, "gross negligence" signifies

more than ordinary inattention but less than con-

scious indifference to consequences.

'

s For instance,

a local representative of the National Rifle Association

volunteers to make a presentation on gun safety at an

elementary school. He takes a gun that he believes to

be unloaded; he firmly recalls that after he used it the

last time, he emptied it. However, one cartridge re-

mains in the gun. During the presentation the gun

goes off, shooting a student in the foot. The volunteer

had some reason to believe that the gun was not

loaded, so he was not consciously indifferent to the

danger. But he was going to give a presentation in

a room full of students, so his not double-checking

the gun may have represented more than ordinary

negligence.

As this example shows, it is hard to determine be-

forehand where the line between simple and gross

negligence lies. To some extent this uncertainty may
frustrate the VPA's goal of giving volunteers compre-

hensible standards to guide their behavior. Also, exclu-

sion of gross negligence from the VPA's protection

may thwart the goal of reducing the number of law-

suits filed against volunteers. Whether conduct

amounts to gross negligence often is not determined

until a judge renders judgment or a jury reaches a

verdict, and this fact may encourage a person injured

by a volunteer to come up with an allegation of gross

negligence. 16

Intentional Torts

Finally, it is unclear whether the VPA restricts

liability for harm that a volunteer causes as a result

of an intentional tort, such as assault or battery. A
"tort" is a negligent or intentional act (or omission)

that causes harm, for which the person harmed may
bring a civil—as opposed to a criminal—suit. An "in-

tentional tort," as opposed to a negligent tort (simple

negligence), is one in which harm results from an in-

tentional act. For example, a volunteer hall monitor in

a public school grabs a student to prevent her from

running down the hall, and accidentally breaks her

arm. This action is the intentional tort called battery.

The action that causes the harm—the arm-grabbing

—

is specifically intended, even if the harm is not. Would

the VPA protect the volunteer from liability in this

case? The VPA and its legislative history leave the

question unanswered.

The VPA's legislative history gives little guidance

on this question primarily because the issue of

whether intentional torts were protected was never

raised. Speakers at congressional hearings and in the

Congressional Record stressed repeatedly that the VPA
would protect only simple negligence, but, by way of

explanation, they frequently followed up with the

statement that volunteers should not be held liable for

harm resulting from honest mistakes or good-faith er-

rors. These statements can be read in (at least) two

ways: (1) the standard is a legal one, focusing on

whether the harmful conduct comes within the cat-

egory of simple negligence; or (2) the standard is more

commonsensical, focusing on the volunteer's mind-set

when he or she acted in the way that caused harm.

So, on the one hand, as a matter of strict legal doc-

trine, intentional torts are not the same as negligent

torts: in determining whether an intentional tort has

been committed, courts focus not on whether the de-

fendant exercised due care but on whether the

intentional act caused harm. 17 On the other hand, as

the hall monitor example illustrates, harm caused by

intentional torts may result from an honest mistake or

a good-faith error, just as in cases of simple negli-

gence.

The text of the VPA is slightly more helpful but

still not conclusive. Although the VPA's supporters

emphasized that volunteers should not be held liable

when they cause harm while performing their services

in "good faith," the text of the VPA does not contain

that term. This may mean that the term "simple neg-

ligence" should be understood in its legal, rather than

Popular Government Fall 1998



moral, sense. And in terms of legal categories, inten-

tional torts seem to fit within the range of conduct

that the VP \ excludes from its protection. The least-

blameworthy (in the sense of having the intention to

commit a bad act) conduct that the VPA excludes is

gross negligence, which requires no specific intent

—

either to act or to cause harm. The most-blameworthy

conduct that the VPA excludes is willful or criminal

misconduct, which requires both intent to act and in-

tent to cause harm. Intentional torts, requiring the

intent to act but not the intent to cause harm, seem

to fall somewhere between these two kinds of conduct

and thus within the range of conduct excluded from

the VPA's coverage.

Until a court of binding authority answers the ques-

tion of whether volunteers can be held liable under

the VPA for harm caused by intentional torts, North

Carolina volunteers should presume that they can be

held liable.

Other Exceptions

Although some clarity is lacking about what kinds

of conduct the VPA protects, it flatly excludes from

coverage several very clearly stated kinds of conduct.

Most obviously, the VPA protects qualified volunteers

from liability in certain civil suits, but it does not pro-

tect them from prosecution in criminal suits. Also, a

volunteer still can be held fully liable for harm caused

by an act that (1) constitutes a crime of violence ls or

an act of international terrorism for which the defen-

dant has been convicted in any court;
|u

(2) constitutes

a hate crime; 2"
(3) involves a sexual offense, as defined

by applicable state law, for which the defendant has

been comacted in any court; or (4) involves miscon-

duct for which the defendant has been found to have

violated a federal or state civil rights law.21
If a

volunteer's conduct meets the criteria under (1), (3), or

(4), the injured person can sue that volunteer in civil

court only if the volunteer already has been found

guilty of such conduct in a separate judicial proceed-

ing. Hate crimes may be an exception to the latter

statement; the language of the statute seems to sug-

gest that a guilty verdict in a separate proceeding is

not necessary for a civil suit to proceed.

What Is the Nature of the VPA's Protection?

The VPA provides that no qualified volunteer shall

be liable for harm caused by conduct protected by the

VPA. Also, when a volunteer can be held liable, the

VPA limits the circumstances in which she or he can

be made to pay punitive damages and restricts the

amount of noneeonomic damages for which she or he

can be held responsible. Limitations on damages are

discussed in more detail later.

Volunteers should know what the VPA's protection

means in real terms. Although it may have the prac-

tical effect of discouraging a person injured by a vol-

unteer from filing suit, it does not legally prevent such

a person from filing suit. Statements to the effect that

the VPA protects volunteers from suit are therefore

misleading. A court still must determine whether or

not the VPA protects a volunteer from liability
1

.

Another important point, also discussed in more

detail late, is that the VPA does not limit a volun-

teer's liability in a case brought against the volunteer

by the organization that he or she serves. This provi-

sion may seem like a backdoor way of significantly lim-

iting the actual protection that the VPA affords

volunteers. However, certain factors probably con-

strain governmental entities or nonprofit organiza-

tions from suing their own volunteers, factors that do

not constrain injured plaintiffs— for example, the fear

of scaring away all potential volunteers and the appar-

ent unpopularity of punishing volunteers for "simple

mistakes."

What Docs the VPA Do for

Organizations That Use Volunteers?

The VPA has no effect on the liability of any govern-

mental entity or nonprofit organization for harm

caused by one of its volunteers." So if under state law

an entity or an organization can be held "vicariously

liable" for the actions of its volunteers (that is, if it can

be held liable because of its relationship to the volun-

teer, not because it behaved negligently itself), the VPA
does nothing to change this state of affairs. Further, if

a governmental entity or a nonprofit organization is

immune from suit under state law, the VPA makes no

change (except as far as the injured parties are con-

cerned, a point discussed in "How Does the VPA Af-

fect Persons Harmed by Volunteers?" page 9).

On the other hand, the VPA specifically states that

it does not affect any civil action brought by a govern-

mental entity or a nonprofit organization against any

of its volunteers. : ' Therefore, if an entity or an orga-

nization is sued for harm caused by one of its volun-

teers and is ordered to pay damages, it still may turn

around and sue the volunteer, seeking either partial or

complete reimbursement.

PO P U LA R G O V E RN M E NT Fall 1 99S



Why Preemption?

//preemption" means that the federal government

I enacts a law that then replaces state laws inconsis-

tent with it. The fact that the VPA preempts inconsistent

state laws may be one of the statute's most interesting fea-

tures. The legislative history of the VPA began in 1986. In

its initial form the bill did not involve a federal mandate. In-

stead, it used Congress's power to impose conditions on fed-

eral money given to states.
1 Until 1991 this bill encouraged

states to enact laws offering volunteers protection from li-

ability by requiring the secretary of health and human ser-

vices to reduce a state's federal social services grant by 1

percent if the state did not enact such legislation. 2 After

1991 and until 1997, the bill required the secretary to in-

crease the grant by 1 percent for any state that did enact

legislation giving liability protection to volunteers."

In light of the VPA's long legislative history as a permis-

sive rather than a mandatory measure, the sudden, late

change in approach is striking. It is even more striking when
one considers that it occurred in a Republican-dominated

Congress. As the party traditionally known for vigorous sup-

port of states' rights, why would the Republicans pass leg-

islation that so significantly restrains the states from

tailoring their tort systems to fit their own volunteer situa-

tions?"
1 A possible explanation is money: as enacted, the

VPA costs the federal government nothing, whereas its ear-

lier (post- 1991) versions might have required significant ex-

penditures in increased social services grants. As noted in

the main article (note 34), the stated explanation (not en-

tirely persuasive because the facts have been known since

1986) was the need to protect organizations that use volun-

teers on a nationwide basis.

Another interesting feature of the VPA's mandatory

form is that now it probably is open to a constitutional chal-

lenge that it would not have faced in its permissive form.

The authority cited for the VPA's preemption of inconsis-

tent state laws is the Commerce Clause of the United States

Constitution,'' which gives Congress the power to regulate

products and services that flow in or affect interstate com-

merce. According to the VPA's findings, volunteer service

affects interstate commerce because volunteers provide

services that paid employees or government social service

programs would offer; suits against volunteers dissuade vol-

unteers from serving, thus requiring expenditures to sup-

port what otherwise would be free. Critics of the VPA's

preemption approach argue that there are few, if any, find-

ings to support this assertion and that if the VPA is chal-

lenged as an unconstitutional exercise of Congress's power

to regulate interstate commerce, it will be found unconsti-

tutional.

This argument has some merit. In U.S. v. Lopez,'' the

United States Supreme Court found that the Gun Free

School Zones Act, which made it a federal offense for a

person to possess a firearm on school premises, was an un-

constitutional exercise of Congress's Commerce Clause

power because possessing a firearm on school premises was

neither a commercial activity nor an activity in any way

connected to interstate commerce. The Lopez opinion dem-

onstrated a new willingness on the Court's part to question

congressional findings in the Commerce Clause arena.

However, the VPA probably is on sounder factual footing

than the Gun Free School Zones Act. Also, it has one cru-

cial provision that the Gun Free School Zones Act did not

have: it allows states to opt out when the parties are en-

gaged in activities that do not affect more than one state

(as discussed in the last paragraph of the section in the

main article entitled "What Kinds of Laws May the State

Enact?").

Whether or not the anticipated constitutional challenge

will occur and be successful, it raises the point that there

are people who, with some cause, are not happy with the

VPA's protection of volunteers.

Notes

1. U.S. Const, art. I, \ 8, cl. 1.

2. See, e.g., H.R. 5196, 99th Cong., 2d Sess. (1986); H.R.

911, 100th Cong., 1st Sess. (1987).

3. See, e.g., H.R. 911, 102d Cong., 1st Sess. (1991). See

also John Porter, Essays on Issues: Volunteer Protection: The

Time Is Now, found at http://www.house.gov/porter/

essay_hr911.htm.

4. Indeed, the Republicans did not just vote to approve

the measure. A Republican representative from South

Carolina, Bob Inglis, proposed the amendment that made
the VPA a federal mandate. See H.R. 1 167, 105th Cong., 1st

Sess. (1997).

5. U.S. Const, art. I, § 8, cl. 3.

6. U.S. v. Lopez, 514 U.S. 549 (1995).

How Does the VPA Affect

the Laws of North Carolina?

The VPA "preempts" (replaces) the laws of North

Carolina (and all other states) to the extent that they

are inconsistent with the VPA's provisions. 24 (For a

discussion of preemption, see above.) North Carolina

had a fairly small body of statutory law granting lim-

ited immunity to certain volunteers. These laws often

granted less protection than the VPA does, although

sometimes they granted similar protection. For ex-

ample, as discussed later, G.S. 1-539.10 granted certain

volunteers immunity when their conduct was not neg-

ligent. This law clearly offered less protection than the
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A volunteer (center) guides members of a Girl Scout troop

in an activity.

needed it— that is, when they would not have been

liable for negligence anyway.

This lack of effective statutory law governing vol-

unteer liability meant that the issue was governed by

the common law (that is, judge-made law). Under the

common law, a volunteer could be held liable if her or

his behavior was negligent. Even though volunteer

service was a freely given, uncompensated activity, a

volunteer had a duty to exercise a reasonable degree

of skill and care in performing it. The common law no

longer applies to volunteers covered by the VPA.

North Carolina had several other laws that granted

liability protection to specific groups of volunteers

—

for example, volunteer firefighters
2, and guardians ad

litem-"—but the protection was limited, as the VPA's

is, to cases in which the conduct causing injury did

not involve gross negligence, wanton conduct, or in-

tentional wrongdoing. Although these laws did not

conflict with the VPA, they added nothing to its pro-

visions, and the volunteers in question now are cov-

ered by the VPA.

VPA does. On the other hand, the Good Samaritan

statute, discussed earlier, affords protection similar

to the VPA's. The state has no laws that provide vol-

unteers more protection from liability than the

VPA does.

The result, then, is that volunteers who qualify for

the VPA's protection are not governed by any of the

state immunity laws that were enacted before the

VPA. As is discussed later, the state may enact new

laws that are not inconsistent with the VPA, but these

laws may not reduce the level of protection to which

a volunteer is currently entitled under the VPA. Fur-

ther, there are state laws related to the issue of volun-

teer liability that are not touched on by the VPA.

These probably remain good law.

Which State Laws Are Preempted?

Before the VPA most volunteers in North Carolina

could be held fully liable for harm caused by negli-

gence or intentional wrongdoing during their volun-

teer sen ice. Although at first glance G.S. 1-539.10

seemed to grant volunteers of charitable organizations

immunity from suit, it did so only when they were

acting in good faith and providing services that were

"reasonable under the circumstances." That phrase is

the legal definition of behavior that is not negligent.

G.S. 1-539.10, then, granted volunteers of charitable

organizations immunity from suit when they least

Which State Laws Remain Valid?

A North Carolina law gives sovereign immunity to

governmental entities, and this law remains good.

Under the doctrine of sovereign immunity (also

known as "governmental immunity"), a governmental

body such as a school board or a board of county com-

missioners may not be sued for harm resulting from

its own negligence or the negligence of its officers or

employees if the negligence occurs during the perfor-

mance of a governmental function. 2 A governmental

entity may waive this immunity, and thus consent to

suit, by purchasing liability insurance.-^ Purchasing

liability insurance waives immunity only for the kinds

of claims covered by the policy and only up to the

amount of coverage provided by it.

Laws that protect volunteers who are not covered

by the VPA, such as G.S. 90-21.14, also remain valid.

What Kinds of Laws May the State Enact?

Although the VPA has replaced most North Caro-

lina laws governing volunteers, the state may enact

new ones consistent with the VPA. By VPA definition,

certain kinds of laws are not inconsistent. The first cat-

egory includes laws that provide additional protection

from liability for "volunteers or [for] any category of

volunteers in the performance of services for a non-

profit or governmental entity.

"

:Q Laws fitting into this
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category might expand the protection granted to all

volunteers of governmental entities or nonprofit orga-

nizations. For example, the state might enact a statute

providing that "no volunteer of a qualified entity shall

be held liable for harm resulting from the performance

of acts or omissions within the scope of his or her du-

ties for the entity, provided that such acts or omissions

do not amount to willful or wanton misconduct." Such

action would expand the range of protected conduct

from simple negligence to gross negligence. Laws fit-

ting into this category also might expand the protection

granted to certain volunteers of these organizations.

Using the preceding example, a state statute might

expand protection for volunteers serving on the board

of directors but leave the standard where it is for direct-

service volunteers. What is not clear about the "addi-

tional protection" category is whether a state may use

it to protect volunteers serving entities that are not

nonprofit or governmental. Most probably a state may.

Another set of laws that the state may enact con-

sistent with the VPA focuses on balancing the protec-

tion the VPA grants to volunteers with safeguards to

reduce the risk of harm and loss to persons who may
be injured by volunteers. 50 For example, the state

might enact laws requiring a governmental entity

or a nonprofit organization to follow procedures for

risk management, including mandatory training of

volunteers.

Further, the state may enact laws that make gov-

ernmental entities or nonprofit organizations liable for

the acts or the omissions of their volunteers to the

same extent that an employer is liable for the acts or

the omissions of its employees. This kind of liability,

also known as "vicarious" or "respondeat superior" li-

ability, allows a third person to be held legally respon-

sible for harm caused by a person who stands in a

master-servant relationship with her or him, as long as

the harm occurs within the course and the scope of

that relationship. The most common example of a

master-servant relationship is the employer-employee

relationship. No North Carolina court has specifically

addressed whether a volunteer can have a master-

servant relationship with the organization she or he

serves, but neither has any North Carolina court held

that a volunteer may not stand in such a relation to

the organization. Under general common law prin-

ciples, it seems likely that the organization-volunteer

relationship can be a master-servant relationship in

some circumstances. Therefore, in all probability,

governmental entities and nonprofit organizations al-

ready may be held vicariously liable for harm caused

by their volunteers, and an official statute is not

strictly necessary. 31

Finally, the state may require a governmental en-

tity or a nonprofit organization to provide a financially

secure source of recovery for persons who suffer harm

as a result of actions taken by a volunteer on behalf

of the entity or the organization. This source of recov-

ery may be an insurance policy, a risk-pooling mecha-

nism, equivalent assets, or alternative arrangements

that satisfy the state.
32

The VPA also allows states to enact laws opting out

of compliance with the VPA for civil actions in state

courts against volunteers, when all parties are citizens

of the state.
33 The North Carolina General Assembly

has not enacted such legislation. Presumably this

choice to opt out would not apply if the injured party

named the volunteer's organization as a defendant

and that organization was a multistate or nationwide

organization. 34

How Does the VPA Affect Persons

Harmed by Volunteers?

The VPA may have considerable effect on persons

injured by volunteers. By limiting their potential for

recovering damages from volunteers who cause harm,

the VPA may create a situation in which they cannot

recover damages at all for their injuries. Furthermore,

even when they can recover damages, the VPA lim-

its the kind and the amount available.

The VPA completely eliminates a claimant's abil-

ity to recover damages in some circumstances. As dis-

cussed earlier, the VPA prevents a person injured by

a volunteer serving a governmental entity or a non-

profit organization from recovering damages from the

volunteer as long as the injury occurs under circum-

stances meeting the statutory criteria. If the volunteer

is serving a governmental entity that is immune from

suit, the injured person has no source of recovery.

Although many governmental entities in North Caro-

lina have waived their immunity by purchasing liabil-

ity insurance, not all have (and recovery under the

liability policy of those that have is restricted, subject

to a set of rules that are not discussed here). Further,

although nonprofit organizations are not currently

immune from suit under state law, nothing in the

VPA prevents the state from enacting a law to grant

them immunity. 33

Even when the organization served by the volunteer

causing harm is not immune from suit, nothing in the
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language of the VPA requires states to enact laws lim-

iting liability only for volunteers who serve organiza-

tions that possess a secure source of financial recovery

(although states are allowed to enact such laws). Thus,

in states without such laws, a victim might bring suit

against an organization whose volunteer has caused

injury, only to find that the organization has no money

with which to compensate him or her.

In addition to limiting (and sometimes eliminating)

the opportunities for an injured person to recover

damages, the VPA limits the amount that a victim

may recover when she or he can bring suit against an

indiv idual volunteer. The VPA limits punitive damage

awards against volunteers to cases in which the claim-

ant establishes by clear and convincing evidence that

the harm was caused by an action of the volunteer

that constituted willful or criminal misconduct, or a

conscious, flagrant indifference to the rights or the

safety of the individual harmed. 36

More important, the VPA limits recovery of non-

economic damages in cases against volunteers. "Non-

economic damages" means losses for physical and

emotional pain, suffering, inconvenience, physical

impairment, mental anguish, disfigurement, loss of

enjoyment of life, loss of society and companionship,

loss of consortium (as when a husband and a wife, for

example, are no longer able to be together sexually),

injury to reputation, and all other nonfinancial losses

of any kind or nature/ In other words, the VPA lim-

its the potential recovery for damages that are intan-

gible—harder to measure than a week's worth of

wages, for example. The VPA provides that a volun-

teer shall be liable onlv for an amount of noneco-

nomic loss in direct proportion to the percentage of

responsibility he or she bears for the harm to the

claimant. (The court will render a separate judgment

against each defendant in an amount determined pur-

suant to the preceding sentence.) This provision abol-

ishes "joint and several liability," which allows an in-

jured claimant to recover the entire amount of his or

her damage award from one defendant if another of

the defendants is incapable of paying.

In contrast, "economic damages" means any finan-

cial loss resulting from harm, including loss of earn-

ings or other benefits related to employment, medical

expense, costs for replacement services, loss due to

death, burial costs, and loss of business or employ-

ment opportunities (to the extent that recovery for

such loss is allowed under applicable state law).
5s Un-

like recovery of noneconomic damages, recovery of

economic damages is not limited, meaning that joint

and several liability remains in effect for volunteers.

By limiting noneconomic but not economic dam-

ages, the VPA is likely to have the biggest effect on

the most needy and vulnerable populations receiving

volunteer services—unemployed persons, immigrants,

persons with disabilities, children, and elderly per-

sons—because these people most often will be unable

to show damage to earning capacity, lost wages, or

other financial elements.

Conclusion

Whether the VPA will achieve its desired result of

limiting suits against volunteers and creating an atmo-

sphere in which v olunteers feel reasonably safe to pro-

vide services remains to be seen. Its critics dispute

that fear of lawsuits causes people to refrain from vol-

unteering, and they point to the lack of factual sup-

port for the proposition that limiting liability will

increase volunteerism.
w

Critics also question the wis-

dom of removing the incentive—fear of liability— for

volunteers to observe a standard of due care (the neg-

ligence standard). They argue that the VPA may cre-

ate disincentives to observe risk-reducing behavior:

volunteers will demand less training, be more willing

to take unnecessary risks, or just plain care less about

the risks they take. This pattern is encouraged, they

continue, bv the fact that the VPA does not require

states to enact laws mandating risk-reduction tech-

niques or imposing vicarious liability on organizations

that use untrained volunteers.

On the other hand, as at least one supporter of the

VPA notes, incentives for risk-reduction mechanisms

always have been more effective at the institutional

level than at the individual level. That is, generally

volunteers do not demand training; the organization

requires it.
4 " And the reasons that the organization

does so remain: many insurers make training a condi-

tion of purchasing liability insurance or specify it as

a way of keeping premiums lower; the organization

itself still is subject to suit for negligently employing

unqualified volunteers; and the fewer the injuries

caused by its volunteers, the smaller the chance that

the organization will be held vicariously liable.
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A Profile of County Manager
Government in North Carolina

Kurt Jenne

The governing boards of all 100 counties in North

Carolina enjoy the managerial services of a chief

administrator. All but one, Tyrrell County, have

adopted a county manager form of government as

authorized in Section 153A-81 of the North Carolina

General Statutes (hereinafter G.S.). 1 But that simple

statistic conceals the variety of available options and

the diversity of resulting arrangements. The General

Statutes provide each county with the flexibility to

create a legislative-administrative arrangement that

works best in the context of its unique history, cul-

ture, politics, and changing requirements.

In February 1998 the Institute of Government sent

a short survey to each county manager to find out

more about how the board of county commissioners

actually uses the administrative resources provided by

the manager. : North Carolina's county managers

were gracious in their willingness to assist in this re-

search effort. Every one of them completed and re-

turned the survey, providing a 100 percent sample as

the basis for this article.

Casual observation had suggested that there might

be more variation in the specific arrangements among

the county manager, the board of commissioners, and

various department heads than in those among their

counterparts in the 182 towns and cities that employ

the analogous council-manager form of government.

The survey results confirmed this impression. A rich

variety of stories brought each county to its current

arrangements, seldom along a straight and deliberate

The author is an Institute of Government faculty member who

specializes in city and county management.

path. Partisan elections, a mixture of elected and ap-

pointed administrative officers, some differences in

the structure authorized by the General Statutes for

cities and counties, and complications that arise from

the county acting as an agent of the state in several

areas of service probably account in part for the varia-

tion. This article identifies and describes patterns in

county governance and management as of the begin-

ning of 1998.

Use of the County Manager Form of

Government

North Carolina has a long tradition of using profes-

sional management to promote efficient and effective

local government. In 1917 Catawba and Caldwell

counties each secured authorization by special acts of

the General Assembly to appoint a county manager,

although neither did so until many years later/
1

In that

same year, Buncombe County designated the chair of

the board of commissioners as its full-time county

manager. In 1927, after a few years of experience with

a general law allowing cities to determine their form

of government by local action, the General Assembly

passed similar legislation allowing counties to choose

their form of government without special legislation.
4

In 1929 Robeson County became the first county in

the United States to establish an appointed office of

county manager," and in 1930 Durham County be-

came the second to do so.
h

Although these counties were ahead of their coun-

terparts in other states, most counties in North Caro-

lina did not move quickly to adopt the new form of

government. By 1960 only twelve had provided for the
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appointment of a county manager or the election of

a chair to serve as county manager. However, in 1970

thirty-five were using the county manager form, and

In 1980 eighty-two had adopted it. In August 1998

Jackson County became the last county in the state to

abandon the arrangement of electing the chair of the

board of county commissioners to be the full-time

salaried county manager as well. All one hundred

counties now employ a professional administrator

hired by the board of county commissioners." In Co-

lumbus, Swain, and Tyrrell counties, the commission-

ers employ a "county administrator" who performs

functions that are authorized for a county manager.

Among these, only Tyrrell has not formally adopted

the count} manager plan.'

Characteristics of County Manager
Government

In North Carolina, when a board of commissioners

adopts the county manager plan, it has more flexibil-

ity than a city council does in how it chooses to imple-

ment the plan. The board may hire a manager solely

on the basis of his or her professional qualifications to

hold no other office simultaneously and to serve at its

pleasure. 1 This is the only option available to a city

council that adopts the council-manager form of gov-

ernment, but a county has alternatives. A board of

county commissioners may confer the duties of

count\" manager on the chair, on any other commis-

sioner, or on any other count} employee. 1

!

He or she

then serves as manager at the pleasure of the board

while performing the duties of the other office. Un-

like cities, counties do not have to keep a particular

form of government for any period after adopting it.
1 -

Nor may voters force a referendum by petition to cre-

ate or abandon the form. 1 " Consequently, count}- com-

missioners are able to modify their arrangements

when and as the} wish.

\\ hen a count}" adopts the manager form, delega-

tion of the board's authority to the manager is discre-

tionarv. " When a city does so, the General Statutes

require that the manager exercise the authority to

appoint, suspend, and remove all employees whose

appointment is not otherwise provided for by law. 1 '

The exceptions are almost always the city attorney

and often the city clerk. In counties the commission-

ers decide whether to delegate hiring and firing au-

thority to the manager. Even when the} do delegate

the authority, though, appointment of man}" depart-

ment heads is otherwise provided for by law. The

sheriff and the register of deeds are separately elected.

The commissioners usually appoint the attorney, the

clerk, the tax supervisor, and the tax collector. Boards

appointed by the commissioners, in turn, appoint the

health director and the social sen ices director after

consultation with the state agencies that administer

those services. The commissioners and the state ex-

tension service jointly appoint the extension agent,

and independently elected or appointed boards ap-

point the chief administrators for elections, schools,

and hospitals. Thus the formal supervisory authority

of the county manager is more circumscribed than

that of the city manager. This opens the door to a

variety of informal relationships as he or she exercises

managerial authority and responsibility according to

the expectations of the board of commissioners. Typi-

cally each manager and board work out the details of

those relationships to fit the operational needs and the

culture of their community.

Nature of the Manager's Position

As noted earlier, until August 199S Jackson Count}'

combined the offices of chief elected official and chief

administrative officer in one person on a permanent

basis. There the chair was elected to serve in both

capacities. A number of other counties have used this

arrangement in the past—most recently, Buncombe,

Clay, Haywood, and Madison.

Only a few of the state's current managers were

able to explain what prompted the commissioners of

their counties to adopt the manager form when they

did. The specific reasons appear seldom to have been

documented. Most of the managers who stated or

speculated about the reasons cited a movement to-

ward more efficient management of count} opera-

tions, which were growing and becoming more

complex as count} populations increased and as fed-

eral and state regulations and programs became more

complicated to administer. In two cases, managers in-

dicated that the} had asked for formal adoption of the

count}" manager plan as a condition of accepting their

jobs. In Wayne Count} a group of business leaders on

the board believed that the count} should have a pro-

fessional chief executive officer and worked to garner

backing for such a position. Likewise in \ ance

County, two "progressive" commissioners developed

support for the change.

Counties made the transition in a variety of ways.

In 1978 Duplin Count}" convened a stud} committee

to investigate the experience of counties that used the
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county manager form. Subsequently the committee

recommended that the commissioners adopt it. Ruth-

erford County hired a "county administrator" to see

how that arrangement would work and, after a year of

good experience, adopted the county manager form in

1982. In 1983 Buncombe County secured special leg-

islation from the General Assembly separating the

offices of chair and county manager, then hired its

first separate manager when the new board was seated

in 1984. A Haywood County referendum in 1988 al-

lowed the incoming commissioners to hire a manager

in 1990.

A number of county managers serve in more than

one administrative capacity. Eight"
1

indicated that

their commissioners also appoint them as clerk to the

board. The managers in Bertie and Tyrrell counties

serve as tax assessor, and the Bertie manager also is

tax collector. Among the department head responsi-

bilities that county managers exercise, the most

prevalent is personnel officer (40). Other roles are pur-

chasing agent (8),
r finance officer (7),'

8 solid waste

director (2),'
g
public information officer (1),

:" emer-

gency management director (1),
:| county planner (1),

::

and water superintendent (l).
23 From 1990 to 1993,

Brunswick County's attorney also served as county

manager, and, at the time of this survey, Greene

County's attorney was interim county manager.

Authority in Personnel Matters

One of the most important features of the council-

manager form of government, on which the county

manager form is modeled, 24
is the authority of the

manager to hire, fire, and discipline most employees

on behalf of the elected body, with as few exceptions

as possible. 2 " As mentioned earlier, this concentration

of supervisory authority is mitigated in North Carolina

counties by the existence of separately elected offi-

cials, by the appointment of some department heads

by separate boards, and by the commissioners' discre-

tion in granting authority to the county manager.

Nevertheless, in 85 of the 100 counties, the commis-

sioners have granted the county manager hiring and

firing authority over personnel who are not otherwise

excepted by statute.

-

h A majority (66) of the managers

who have clear appointment authority said they nev-

ertheless take the time to discuss pending appoint-

ments with commissioners. Thirty-eight consult the

whole group, 1 7 the chair only. The remaining 1 1 said

that the extent to which they discuss a pending ap-

pointment with commissioners varies depending on

the importance or the prominence of the position be-

ing filled.

Financial Control

The authority to control expenditures that have

been authorized by the elected body also is an impor-

tant management tool.- The survey asked county

managers about budgetary and financial controls for

seventeen departments that might typically be found

within the county manager's sphere of responsibility

because they were likely to be controlled significantly

by the commissioners or by the county manager on

their behalf.
:s The operations of sheriffs and registers

of deeds were not included because those positions

are separately elected. For the most part, county man-

agers reported that they were expected to evaluate

and modify the budget requests of all these depart-

ments in formulating a recommended budget for the

commissioners. There were only a few exceptions. 3
'

Twenty-nine county managers felt that they were

in a position to control almost all these departments'

expenditures substantially in order to keep them

within the boundaries established by the commission-

ers once the board adopted the county budget.'" Only

nine said that they felt their control was limited or

nonexistent without specific instructions or concur-

rence from the commissioners.' 1 In the other sixty-two

counties, managers believed that their control of ex-

penditures was most limited with respect to the

health, social services, and mental health departments.

Thirty-six of these managers had limited or no control

over expenditures in two or more of these agencies.

Operational Control

Logic and experience suggested that county manag-

ers would exercise operational authority relatively less

frequently in areas where the statutory authority for

appointing the department head lay with the commis-

sioners and other bodies. Indeed, managers indicated

the least operational control in health, social services,

and mental health. Seventy-seven percent had limited

or no control over the social services department, 78

percent over the health department, and 90 percent

over mental health activities. However, a small percent-

age of managers did have significant control over each

of these departments. Wake County has exercised its

authority under GS. 153A-77 to consolidate the three

—continued on page J 8
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Professional Profiles: Four North Carolina County Managers

North Carolina counties have the authority to use a variety of structural ar-

rangements to create a system that works best in their individual locales.

As a result, the job of county manager and the relationship between the county

manager and the commissioners vary from county to county. Here are a few

examples.

5

John Bauer,

Pender County
Manager

A native of Long Is-

land, New York,

John Bauer studied

government at the

University of Notre

Dame and public

administration at

Syracuse University

before going to Ra-

leigh, North Carolina, in 19~6 to work for the National As-

sociation of Attorneys General. He left North Carolina for

two years to serve as administrative assistant to the city

manager of Little Rock, Arkansas, then returned to work on

capital projects and annexation plans in Wilmington's De-

partment of Public Works. In 1986, by then director of utili-

ties for the city, he decided to move to nearby Pender

County as its manager.

As manager, Bauer also holds the titles of clerk to the

board, personnel officer, purchasing agent, and solid waste

manager, besides his statutory responsibility as budget of-

ficer. The third administrator hired by the commissioners,

he is the first to hold the title of county manager and to

have authority over personnel actions as permitted by law.

He has worked at streamlining management, and he names,

as one result, ending the practice of having all department

heads attend commission meetings in their entirety. Today
department heads spend that time running their units while

the county manager provides staff support to the commis-
sioners when they meet. Also, Bauer and the commission-

ers now review the county budget on a two-year horizon.

Doing so gives them all a better sense of the long-term ef-

fects of the budget, he thinks.

One of the most satisfying accomplishments of Bauer

and the commissioners has been to build the county's fund

balance back up from nothing in 1993 while reducing the

county property tax rate twice, once right after reevaluation

and once again after that. The county has won three Dis-

tinguished Budget awards and two certificates of achieve-

ment in financial reporting from the Government Finance

Officers Association of the U.S. and Canada, and recogni-

tion from the North Carolina School Boards Association in

1996 for outstanding support of schools. Five years ago the

commissioners gave Bauer the go-ahead to develop a per-

formance evaluation and merit system for county employ-

ees, which the board subsequently adopted. The board also

approved Bauer's proposal to use the Government Service

Training Network to conduct training locally that the

count} could not afford to send its employees to attend else-

where.

Bauer's biggest frustration is "not enough time in each

day," especially with the demands of the other offices he

holds. He thinks his greatest challenge in the next few years

will be to help the commissioners deal effectively with

Pender County's growth rate—one of the fastest in the

state.

Willie Best, Former Robeson County Manager

A native of North-

ampton Count\',

Willie Best studied

political science at

North Carolina

Central University

before earning a

master's degree in

public administra-

tion from Ameri-

can University. He
came back to North

Carolina in 1981 to

work for the Roanoke-Chowan Housing Authority (in

Halifax County), managing federal Community Develop-

ment Block Grants. In 1983 he accepted employment at the

State Division of Community Assistance, where he helped

administer those grants for communities all over the state.

In 1987 he became assistant manager of Wilson County.

Eight years later he was chosen to be manager of Robeson

County, which has the longest official record of using the

count\ manager form of government in the United States.

Best left Robeson County in June 1998 to become assistant

city manager of Falls Church, Virginia.

Best describes Robeson County as "very political," its

population balanced among Native Americans, African

L6 Popular Government Fall 1998



Americans, and whites. He accepted the job of county man-

ager on the condition that the commissioners grant him

hiring and firing authority, as provided in the General Stat-

utes. Hiring, promotions, and discipline are sensitive issues

in Robeson County politics, and, according to Best, the

manager must be more skilled than usual in making deci-

sions in those areas. During his tenure, he says, he searched

for the advantages of the county's racial diversity and tried

to turn them to the benefit of the counts

.

Best sees economic development as one of his most sat-

isfying accomplishments—not what he did personally but

his recruitment of a skillful economic development director,

who has succeeded in attracting firms to the county in the

last eighteen months. His most frustrating moments came
in working with the board to change the long-time practice

of individual commissioners involving themselves in the

work of county employees and managers. \\ hen he went to

Robeson County, some employees worked openly on

county commissioners' election campaigns, and many called

commissioners directly whenever they disagreed with the

manager or his decisions. Best thinks that the commission-

ers and employees now understand the potential difficulties

in such practices and that county government is improving

in those areas.

In Best's view the most important challenge for his suc-

cessor is to continue the progress that he and the commis-

sioners have made in developing a highly professional

relationship among commissioners, county manager, and

employees.

Graham Pervier, Forsyth County Manager

When Graham Per-

vier received his mas-

ter's degree in plan-

ning and urban de-

velopment from the

University of Vir-

ginia in 1969, he was

attracted to North

Carolina by the repu-

tation of Governor

Terry Sanford. He
went to work for the

"Little Washington"

office of the State

Di\ ision of Community Planning, helping communities in

Beaufort and Craven counties prepare plans for growth and

development. His subsequent work in the Raleigh office of

the Department of Local Affairs on the emerging concept

of regional councils for North Carolina led the chair of the

Robeson County Commissioners to invite him to Lumber-

ton to direct the new Region N (now Lumber River) Coun-

cil of Governments. His work from 1971 to 1973 with

f^I^

'

Bladen, Hoke, Robeson, and Scotland counties developed

his interest in county government. When Currituck County

began looking for a manager who had the technical skills to

deal with intense development pressures, they found that

person in Pervier.

When Pervier arrived, H. D. "Buster" Newbern, who had

been chair for twenty-five of his twenty-eight years on the

board, asked wryly if the commissioners still had to meet

once a month now that they had Pervier. Pervier's appoint-

ment included duties as clerk to the board, planning direc-

tor, and, when the incumbent died, finance officer. Out of

kindness, he was told that if he did not like to hunt, he had

better stay home for the first several days of the hunting

season so that people would not think him weird. He as-

sisted county officials in a deliberate effort to zone the

county to cope with the development pressures of being a

beautiful place close to an urban metropolis in Tidewater

Virginia. He also began a process that ultimately brought

water and sewer services to the county.

In 1977 Pervier was lured to Beaufort County to become

its second manager. In 1980 he moved to Forsyth County,

where he first worked as assistant manager, then as manager

when H. L. "Pete" Jenkins retired in 1987.

Pervier points out that Forsyth County managers tend

to have long tenures. Now in his twelfth year, he still en-

joys trying to build on the county's tradition of sound man-

agement. According to Pervier, the manager is given a lot

of latitude by a board of commissioners that has had conti-

nuity of membership and leadership, appreciates good busi-

ness practices, understands the management of large

organizations, and has enjoyed success in its relationships

with past county managers.

Pervier cites the budget process as his most satisfying ac-

complishment, besides his good relationship with the com-

missioners. Considerable help from capable directors of

finance and of budget and management got the county

through some tough times when revenues became tight in

the early 1990s. He likes the ability of the county commis-

sioners and staff to get things done smoothly and with mini-

mum fuss, and he feels lucky to have a good relationship

with other administrators like the sheriff and the directors

of health and social services. He likes least to deal with

tough personnel matters, and he agonizes over them.

Pervier thinks that the biggest challenge he faces as man-

ager in the next few years is to meet the expectation that

things will continue to get done without any tax increase.

Forsyth has not enjoyed the same rate of growth and develop-

ment as other urban counties in the state, such as Guilford,

Mecklenburg, and Wake. Yet Forsyth has been spared many
of the problems that normally come with a higher growth rate.

Overall, Pervier considers himself very fortunate to be sitting

in his office under the watchful eyes of Francis Fries, who in

1 849 became the first chair of the Court of Pleas and Quarter

Sessions of the County of Forsyth.
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Professional Profiles, continued

Dan Robinson, Chair,

Jackson County Commissioners, and

Jackson County Manager

Dan Robinson has

served as chair of

the Jackson County

Board of Commis-
sioners and as Jack-

son County man-

ager since Decem-
ber 1996. Jackson

County was au-

thorized to use the

county manager

form in 1931. A spe-

cial act of the Gen-

eral Assembly au-

thorized the election of a chair who also would be the "ad-

ministrative head of the county for the board of commis-

sioners"! 1931 X.C. Pub.-Local Laws ch. 144). In 1992 a ref-

erendum to separate the two offices failed; Jackson County
citizens appeared to be satisfied with how the existing sys-

tem worked. In October 1996, chair/count}' manager (and

Democrat) T. C. Lewis, presiding over a board of four Re-

publican "part-time" commissioners, resigned both offices

too late for voters to elect a new chair for the remainder of

his term. Jackson County Democrats designated Robinson

to serve as chair (and therefore as county manager) until the

199S election. The four part-time commissioners then

passed a resolution separating the offices of manager and

chair, and they prepared to appoint a new county manager.

But the court stayed their action pending a decision on

whether the commissioners might use the General Statutes

to appoint a manager or whether Jackson County's special

act would apply until it was modified or repealed.

Robinson went to Jackson County in 1946, fresh from

the United States Navy. He worked in the Athletic Depart-

ment of Western Carolina University for the next thirtv-one

years, thirteen as the university's head football coach and

a member of the faculty. During those years he was active

in the Democratic Party, which ultimately chose him to

complete Lewis's term.

During the week Robinson is county manager. He be-

comes chair of the board of county commissioners during

its two monthly meetings. As chair, he helps make policv;

then, as manager, he carries out the will of the board

through the county staff. During his tenure Robinson has

discouraged the former practice of individual commission-

ers giving instructions directly to county staff, in order to

make staff available for work assigned by the commission-

ers acting as a body.

Robinson names as his most satisfying experience so far

formulating a budget proposal last year that was well rea-

soned and fiscally responsible enough to earn the accep-

tance of the entire board of county commissioners with few

changes. He hopes that he w ill be equally successful this

year. Ironing out the practical details of department super-

vision and the commissioners' rules of procedure in order

to increase efficiency in both areas has been among his

most difficult and frustrating tasks. He regards them as the

biggest challenge for the Jackson County manager in the

next few years.

That is a challenge Robinson's successor will have to

take up. In July 1998 the North Carolina Court of Appeals

ruled that the commissioners could exercise their statutory

authority to change Jackson County's form of government,

to hire a full-time county manager, and to reduce the chair's

salary accordingly. By that time Robinson had won the

Democratic primary election for state senator from the

Twenty-ninth District. That meant that he would not run

for chair again in the fall and would end his county service

in December when the new commissioners took their seats.

The board passed a resolution separating the two offices

and reducing the chair's salary, then hired an interim

county manager to serve until the new board is seated, giv-

ing it the opportunity to appoint the next Jackson County

manager.

—continued from page 15

functions into one department reporting to the county

manager. Mecklenburg County, the only other county

qualified by population'- to do so, still maintains sepa-

rate departments.

Seventy managers reported little or no operational

control over the board-appointed county attorney.

Twenty-seven indicated significant operational con-

trol, but the survey did not reveal the nature of the

relationship." This might indicate either authority-

granted informally bv the board of commissioners or

a working relationship with the attorney that permits

the manager to suggest or direct the allocation of legal

resources among various needs in county government.

County managers also reported significant opera-

tional control over three other department heads

normally appointed by the board: the clerk, the tax

assessor, and the tax collector. Fifty-seven counties

now have consolidated the last two offices into a single

one, usually calling it the "tax administrator."''

At least 70 percent of the managers indicated that

they exercised at least significant control over opera-
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tions in nine of the other ten departments included in

the survey, the highest proportion controlling budget

(88 percent), the lowest proportion recreation (72 per-

cent). As for that tenth department, economic develop-

ment, only 57 percent of the managers whose counties

had one said that they had significant control over it.
35

Conclusion

The flexibility that G.S. 153A-81 allows commis-

sioners to structure their county government, includ-

ing the relationship among the board, the manager,

and the principal department heads, has produced a

variety of arrangements adapted to the particular cul-

ture, environment, and changing functional needs of

each of North Carolina's 100 counties.

North Carolina is moving away from the days when

county government was wryly characterized as "coun-

try government." As the counties gain residents who
need or are accustomed to services traditionally pro-

vided by towns and cities—planning, regulation of de-

velopment, and recreation, to name a few—county

government is becoming increasingly complex. County

operations that are efficient and effective will continue

to increase in importance.

North Carolina is fortunate to have in place a sys-

tem that is designed to facilitate good management of

resources and delivery of necessary services to citizens

in each county, according to its particular needs and

the desires of its elected officials and the citizens

whom they serve.

Notes

1. In fact, the Tyrrell Board of County Commissioners

employs a "county administrator" whose duties are very

similar to those of a county manager. However, the commis-

sioners have not adopted a resolution establishing the

county manager form.

2. Aaron Gallagher, a first-year graduate student in the

Master of Public Administration Program at The University

of North Carolina at Chapel Hill, helped design the ques-

tionnaire, supervised its printing and distribution, cajoled

managers to respond, and tabulated the results to be used

as the basis for this article.

3. 1917 N.C. Pub.-Local Laws ch. 433 (Catawba), ch.

690 (Caldwell). At its organizational meeting in 1936, the

Catawba Board of County Commissioners, having decided

that the county needed an executive to manage the

county's affairs when the board was not in session, voted to

hire Nolan [. Sigmon as county accountant with the inten-

tion of making him county manager. In March 1937 the

commissioners passed a resolution adopting the county

manager form, which had by then been authorized by

Chapter 91 of the Public-Local Laws of 1927 (now G.S.

153A-81), and appointed Sigmon to the post of county man-

ager. Caldwell County did not employ a county manager

until 1967.

4. 1927 N.C. Pub.-Local Laws ch. 91, §§ 5-8, modified

and recodified in 1973; now G.S. 153A-81, Adoption of

county manager plan; appointment or designation of man-

ager; and G.S. 153A-82, Powers and duties of manager.

5. 1929 N.C. Pub.-Local Laws ch. 127. Robeson is the

only county in the United States to have had the appointed-

manager form of government continuously since that time.

6. The International City/County Management Asso-

ciation (ICMA) lists Durham County as having adopted the

form in 1930.

7. In Catawba, Davidson, Durham, Forsyth, Gaston,

Guilford, Hertford, Robeson, and Rockingham counties,

commissioners appointed a separate county manager. In

Buncombe, Haywood, and Jackson counties, the elected

chair served as county manager. In 1983 Buncombe County

secured passage of a special act to separate the offices of

county manager and chair, which took effect in December
1984 (1983 N.C. Sess. Laws ch. 129). Haywood Countv held

a referendum in 1988, which resulted in the separation of

the offices of chair and county manager when the new
board was seated in December 1990. The Jackson County

Commissioners voted in 1996 to separate the offices. The
action was challenged but was upheld by the court of ap-

peals in July 1998.

8. At the time this survey was conducted (February-

April 1998), the chair of the Graham County Board of Com-
missioners was performing the duties of county manager

after the full-time manager had resigned. This arrangement

will continue until the 1998 election, after which it is un-

certain what arrangement the board will choose.

9. The- county administrator in Tyrrell County also

serves as finance officer, budget officer, and tax assessor. He
makes recommendations to the commissioners with regard

to hiring and firing personnel. From 1975 to 1982, this po-

sition was called "county coordinator."

10. G.S. 153A-81(1).

11. G.S. 153A-81(2), (3).

12. G.S. 160A-107 requires that a city continue in force,

for at least two years after the beginning of the term of of-

fice of the officers elected thereunder, any amendments
made to the form of government that are allowed under

Article 5.

13. G.S. 160A-103. The old law provided for referendum

by petition and for retention for twenty-three months after

a successful vote to change the form (1927 N.C. Pub.-Local

Laws ch. 91, §§ 9, 10), but this provision was not carried

over when the act was rewritten in 1973.

14. G.S. 153A-82(1). "He shall appoint with the approval

of the board of commissioners and suspend or remove all

county officers, employees and agents except those who are

elected by the people or whose appointment is otherwise

provided for by law. The board may by resolution permit

the manager to appoint officers, employees, and agents

without first securing the board's approval."

15. G.S. 160A-148(1).
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16. Alexander, Carteret, Duplin, Greene, Hoke, Pender,

Swain, and Yadkin.

17. Bladen, Camden, Caswell, Lenoir, Northampton,

Pender, Person, and Yadkin.

18. Alamance, Beaufort. Chowan, Gates, Onslow, Ran-

dolph, and Scotland.

19. Pender and Washington.

20. Caswell.

21. Hyde.

22. Jones.

23. Washington.

24. The form of local government using an executive or

an administrator appointed by and responsible to an elected

legislative body was originally proposed by Richard Childs

in 1910 for Lockport, New York. The concept was incorpo-

rated into the Model Cities Charter of the National League

of Cities in 1915 and soon began to be adopted by munici-

palities and counties in many parts of the United States. In

1917 the North Carolina General Assembly gave authority

to cities to adopt the council-manager form by local action

(1917 N.C. Pub.-Local Laws ch. 136, pt. 5). The statutory

authority that in 1927 permitted counties to adopt the

county manager form by local action was similar in provi-

sions and language to the 1917 statute for cities.

25. The International City/County Management Associ-

ation's "Criteria and Guidelines for Recognition" include

the provision that "[t]he manager shall have authority b>

legislation for the appointment and removal of at least most

of the heads of the principal departments and functions of

local government" (adopted Oct. 11, 1969; rev. July 22,

1989). "Criteria and Guidelines for Recognition," in ICMA,
Who's Who in Local Government Management, 1997-98

(Washington. D.C.: ICMA. 1997). 390.

26. In addition, the Surry County manager exercises this

authority over all employees of the departments for which

the manager is responsible except the department heads,

and the Union County manager has the authority to disci-

pline and fire employees without the commissioners' ap-

proval but not to hire them.
2". "The manager shall be designated by legislation as

having responsibility for preparation of the proposed bud-

get for the councils consideration and having responsibility

for implementation of the council's approved budget" (empha-

sis added). ICMA, Who's Who, 390.

28. Included were attorney, clerk, finance officer, budget

officer, personnel director, tax assessor, tax collector, pur-

chasing agent, planning director, engineer, recreation direc-

tor, public information officer, economic development

director, management information services (MIS) director,

health director, mental health director, and social services

director.

29. In Ashe, Avery, Hertford, Martin, and Swain coun-

ties, the manager does not modify the requests made by the

health, mental health, and social services directors. In

Pasquotank the manager does not modify the health or

mental health requests. In Catawba, Hertford, and Rich-

mond, only the mental health request goes forward as sub-

mitted. The Brunswick and Davidson county commission-

ers review the economic development budget as submitted

by the director.

30. Alamance, Bertie, Bladen. Buncombe, Chowan, Cum-
berland, Franklin, Guilford, Haywood, Iredell, Johnston,

Jones, Lenoir. Lincoln, Madison, Martin, McDowell, Mont-

gomery, Nash, New Hanover, Orange, Person, Pitt. Rich-

mond, Sampson, Scotland, Stokes, Vance, and Wake
counties reported the manager exercising at least significant

financial control over all the departments listed.

31. The managers in Avery and Graham counties indi-

cated no direct authority to control expenditures. The man-

agers in Caldwell, Clay, Harnett, Jackson, Pasquotank,

Surry, and Union indicated very little direct authority to

control the expenditures of most departments.

32. G.S. 153A-77 applies only to counties with a popula-

tion in excess of 423,000 and therefore onlv to Mecklenburg

and Wake counties.

33. Three managers did not answer this question.

34. In Surry County the title is "tax director"; in Wake
Counts it is "revenue administrator." Buncombe, Gates,

Haywood, Madison, and Transylvania counties call the

combined office "tax assessor." In Haywood, Henderson,

Madison, and Transylvania counties, the tax collectors are

elected.

35. The following proportions of managers reported hav-

ing at least significant operational control over the other

seven departments: finance (75 percent), personnel (80 per-

cent), purchasing (82 percent), planning (78 percent), engi-

neering (80 percent), public information (85 percent), and

MIS ("4 percent). M
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Update your local government library with these

featured publications Institute bulletins relating

to local government

Open Meetings and Local Governments
in North Carolina: Some Questions
and Answers
Fifth edition, 1998

David M. Lawrence
$13.00*

A Legal Guide to Purchasing and
Contracting for North Carolina
Local Governments
1998

Frayda S. Bluestein

Please call for price information.

Ethics in Public Life

1998

A. Fleming Bell, II

$20.00*

Wildlife and Boating Regulation:
Local Legislation

Spring 1998

Compiled by Ben F. Loeb, Jr.

$38.00*

Carolina County, North Carolina,

Comprehensive Annual Financial
Report for the Fiscal Year Ended
June 30, 19X1
Third edition, 1997

Prepared by the Fiscal Management Section,

Department of State Treasurer-

Gregory S. Allison; K. Lee Carter, Jr.; and
S. Grady Fullerton

$45.00*

Handbook for North Carolina
County Commissioners
Second edition, 1998

Joseph S. Ferrell

$11.00*

*North Carolina residents add 6% sales tax

LOCAL
GOVERNMENT
LAW

ECOVOMTC DtVCLOPHEVT CK*VI3 UMUD
to pitorum'TAXIS; CosstititionalEconomic Development

Grants Linked to

Property Taxes:

Constitutional

Concerns
Local Government Law

Bulletin No. 84

June 1998

William A. Campbell

$4.00*

Interpretations of the "Piggybacking"

Exception to North Carolina's Formal
Bidding Requirements
Local Government Law Bulletin No. 85

June 199S

Frayda S. Bluestein

$4.00*

Are Local Governments Required to

Comply with Competitive Bidding

Requirements When Purchasing
Computer Software?

Local Government Law Bulletin No. 86

June 1998

Frayda S. Bluestein

$4.50*

Solid Waste Management: The Second
Circuit Again Approves a Contract for

Waste Collection That Designates a

Disposal Facility

Local Government Law Bulletin No. 87

June 1998

William A. Campbell

$4.00*

Resolving the Uncertainty: Meyer r. Wall

Local Government Law Bulletin No. 88

July 1998

Anita R. Brown-Graham and Paul Meyer

$4.00*

Here's how to order . . .

Write to Publications Sales Office, Institute of Government, CB# 3330, UNC-CH, Chapel Hill, NC 27599-3330.

Telephone (919) 966-4119 Fax (919) 962-2707 E-mail to kwhunt.iog@mhs.unc.edu Internet URL http://ncinfo.iog.unc.edu/
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agents like fertilizers and pesticides. As a result, gar-

.dens are taking on new roles in research, conserva-

tion, and education. Zoos, too, have gone down this

ctively addressing conservation concerns.

The North Carolina Botanical Garden, a part of The

'University of North Carolina at Chapel Hill, seeks to

provide the state and the region with the knowledge
_.- i jr_ * _ _l • *• '.-'- 2^1 ».. . •"

nue to develop but how. T

ment will depend, in part, oi

to live with- the plant kingdo.
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The authors are director and as

the North Carolina Botanical Garden,
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ays that line streams, and in deeper tracts

sfreas.'As a public service unit of the univ

i Garden has a special responsibility^ fo^help

..ie gap between academic and public knov 1

in these areas.

ecause of warmth and humidity, North Carolina

in. gardens, and they, are found in all parts
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portant private gardens. Some of thft>best are at

public and private universities. The state's university

arid community college systems house a dumber of

important institutions: the J. C. Raulston Arboretum

at • North Carolina State University, the UNC-
Charlotte Botanical Gardens, the Botanical Gardens

of »Asheville, the hJbrtfi Carolina Arboretum near

'Seville, the Sandhills Horticultural Gardens, the

.. jlkes Community College Gardens, and the Campus

Arboretum at Haywood Community College. Other

university gardens include the Davidson College Ar-

boretum and the Sarah P. Duke Gardens.

Among all the foregoing institutions, and even

among the 300 major North American gardens, the

distinctive focus and a leadership role. T..,. uu . u ^..

staff, aspiring to make* it a conservation garden, work

along all parts of the human-to-nature continuum.

Visitors to the "seen" Garden behold its celebration*

of plant diversity and beauty in displays arid natural

•^-.-woodlands. There also is an "unseen" Garden—land!

and projects that the average visitor to the display gar-

den does not encounter. This article briefly describes

the seen Garden and its themes and then turns to the

unseen Garden to illustrate what botanical gardens

~an do beyond botanical* garden walls. The article

tarts with a description of North Carolina's plant di-

versity, from which the Garden draws its inspiration.
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»rth Carolina's gdom Visitors to the North Carolina Botanical Garden enjoy seasonal

displays of native wildflowers: (top) In late summer, cardinal

flower blooms brilliant red, here against a background of native

ferns, (center) Phacelia, or scorpion weed, carpets the shady

woodland garden in spring, (bottom) Crested iris, with its rich

North Carolina is a magnificent part of the plant flower blooms brilliant red, here a

kingdom. Its environments range widely. To the west ferns, (center) Phacelia, or scorpic

are the highest mountains east of the Black Hills of
woodland garden in,spring, (bottoi

outh Dakota (Mount Mitchell is the highest point in
purple blooms' is a ?*"*?#

>tern North America, at 6,684 feet), which have _____
mt species

J

from as far away as Hudson Bay. In the ,
-m

>t is the-warm Coastal Plain, which has the most

northerly palm species in North America and even a

species of orchid that lives.on tree branches (both .
-•

**

growth forms). *
.
_•>.

The environmental variety of North Carolina pro-

xfs impressive plant diversity. Some 4,000 species

of "higher plants" (flowering plants, conifers and

their relatives,.and ferns arid other primitive vascular

plants) live^here. The Blue Ridge Mountains

j Among the slate's plant species are some truly

' >ue forms. Fof~example, the Southeast is a global

Mr. i __,. *fc.
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'
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weed
attracts

swallowtails

and a host

of other

beautiful

pollinators.

Gardeners

can support

conservation

through the

use of propa-

gated wild-

flowers

rather than

plants col-

lected from

the wild.

center of diverse carnivorous plants, equaled only by

the highlands of Venezuela and places in Australia.

These amazing plants use insects as a mineral supple-

ment, obtaining precious elements scarce in their

sandy, acidic, nutrient-poor soils. Among the carnivo-

rous plants is the Venus flytrap, known the world over

for leaves like bear traps, yet native to only twenty-two

counties in'North and South Carolina. There is noth-

ing even closely related anywhere else. Charles Dar-

win called it "the most wonderful plant in the world."

Sadly the Venus flytrap story also illustrates why

gardens must be involved in larger conservation issues.

This species has disappeared from a third of the coun-

ties in which it once lived because of destruction and

drainage of the moist savannas on which it thrives, as

well as direct harvest for the horticultural trade and

for medicine (an herbal remedy, Carnivora, is made

from the plant).

North Carolina's plant diversity is a treasure of the

state, already used in a variety of ways. A rich medley

of hardwood trees produces awe-inspiring fall color

that contributes to tourism in the mountains. A vari-

ety of herbs yield medicines, including the world-

famous ginseng. Horticulturists long have grown

many North Carolina plants, including the state

flower, the flowering dogwood.

The Seen Garden

Three themes pervade the seen garden:

First, the plant kingdom is an attrac-

tive, interesting, and impor-

tant place and is diverse

_, in forms, colors, uses,

% and seasons of flower

t; and fruit. Second, hu-

man life depends on

plant diversity for ev-

erything from the plea-

sures of plant beautv to

soil erosion control,

foods, and medicines.

Third, humans must

learn to be wise stew-

ards of plant diversitv to

give it the best chance of

survival for future

generations.

I he Garden's

plant collections

and nature trails

express these themes. The Coker Arboretum on the

main university campus is the Garden's oldest unit,

dating from 1903. This five-acre collection includes

the oldest specimens of several southeastern trees

growing in cultivation. In the early 1900s, the arbore-

tum contained a garden of medicinal plants for teach-

ing medical and pharmacy students, a purpose since

passed to the Garden's main plant displays. The

Garden's most recent unit is the Mason Farm Biologi-

cal Reserve, a 367-acre tract devoted to teaching,

research, and conservation. This farm landscape in-

cludes remnants of the old-growth forest that once

dominated the Chapel Hill area. Some trees in Mason

Farm vvoodlots surpass 250 years of age, predating

European settlement in Chapel Hill.

Two components of the North Carolina Botanical

Garden proper focus on natural diversity: the Habitat

Collections, which display the plants of the major

physiographic provinces of the Southeast; and the

Plant Families Garden, which shows the ev olutionary

"tree" of the plant kingdom. There also are extensive

collections of native perennials, southeastern ferns,

carnivorous plants, and aquatic plants, and a system

of nature trails. The dependence of human life on

plants is the special focus of the Mercer Reeves

Hubbard Herb Garden, which exhibits wild and cul-

tivated plants used by Native-American cultures, me-

dicinal plants (arranged by type of ailment treated),

and culinary, economic, poisonous, evergreen, and

shade herbs. The historic woodland cabin of play-

wright Paul Green, author of The Lost Colony out-

door drama, symbolizes the inspiration that artists

draw from nature. The cabin also illustrates the rela-

tionship of people, land, and plants in southern cul-

ture. Wise stewardship, communicated in all exhibits,

is a special focus of a rare-plant garden that tells the

stories of endangered species and the role that gardens

can play in their survival.

The Unseen Garden

Promotion of Conservation through

Propagation

For the past fifteen years, the North Carolina Bo-

tanical Garden has worked with the Garden Clubs of

North Carolina, Inc., to promote use and conservation

of wildflow ers through the Wildflower of the Year pro-

gram. Staff and volunteers carefully assemble more

than 10,000 packets of seeds from a selected wildflower
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species each year. The brochure accompanying each

seed packet tells how to grow the wildflower. The Wild-

flower of the Year is distributed through garden clubs

and schools and in response to mail requests.

The Wildflower of the Year program is one ex-

ample of the Garden's commitment to conservation

through propagation. Teaching people to propagate

plants helps preclude their collecting plants directly

from wild populations and thus potentially decimating

natural areas. The Garden also encourages gardeners

to acquire plants from nurseries that are known to

propagate the plants they sell, and it works to select

promising native plants for the horticultural trade.

Garden curators write articles for nursery growers and

give talks promoting little-known native plants for

propagation and use in the landscape. The popular

book Growing and Propagating Wild Flowers (The Uni-

versity of North Carolina Press, 1985) reflects fifteen

years of Garden staff experience with wildflowers.

Building on the pioneering efforts of the North

Carolina Wildflower Preservation Society, the North

Carolina Botanical Garden promotes the use of native

wildflowers in other ways. Garden staff have worked

with the North Carolina Department of Transporta-

tion's roadside wildflower pro-

gram, advising state personnel on

selecting beautiful flowers from

local flora rather than introducing

exotic species that are inappropri-

ate here.

Lady Bird Johnson visited the

Garden in 1988 and received the

Flora Caroliniana Award for her

work on wildflower conservation

and highway beautification. After

describing her appreciation of the

flowering Texas landscape around

her home, she complimented North

Carolinians on the wildflowers she

had seen along North Carolina

roads and in the Garden. She ex-

pressed regret that horticulture

was sometimes a force for homo-

geneity, the same plants being

used over and over. One of her

goals, she said, was "to keep Texas

looking like Texas and North Caro-

lina looking like North Carolina."

North Carolina's native plants are

a perfect antidote to horticultural

homogenization.

Avoidance of Invasive Plant Pests

Gardeners like to think of themselves as inherently

"green" or proenvironment, yet horticulture itself has

been among the biggest problems in one area: the in-

advertent release of pest organisms. One of the major

threats that humans have posed to biodiversity is

transport and dispersal of species across natural bar-

riers. Examples are in the news every day: the gypsy

moth (an insect that defoliates whole forests), zebra

mussel (a troublesome invader of the Great Lakes that

clogs water-intake systems and displaces native spe-

cies), chestnut blight (which has eliminated a highly

valuable tree that was a consistent supplier of food for

wildlife), and dogwood anthracnose (a new disease

that threatens the flowering dogwood). Although

many newly introduced plants are beneficial, some

species become serious pests in their new homes.

These include water hyacinth, which clogs rivers and

lakes in the southeastern United States; and kudzu,

the Asian vine that can overtop trees, barns, and rail-

road stations. The Garden's work in promoting the

use of native plant species helps avoid introduction

of plants that crowd out native wildflowers and may

harbor destructive insect,

bacterial, or fungal pests.

Further, the Garden is

among the first gardens to

conduct risk assessments of

exotic species, to ensure

that invasive pests are not

spread. Its staff work with

governments and the nurs-

ery industry to promote na-

tive and noninvasive plants

for all possible horticultural

and landscape use.

Building of a Noah's

Ark for Plant Diversity

and Restoration

The best conservation of

plant diversity takes place

in protected natural areas

where plant populations

thrive with their pollinators

and seed dispersers in the

environmental conditions to

which they are adapted. How-

ever, sometimes this is not

Botanists hand-pollinate lli.imn.i remota, a rare

species commonly known as Kankakee mallow.

Such work is part of the Garden's involvement in

the Center for Plant Conservation's effort to

preserve endangered species.
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enough: the habitat may be threat-

ened, or the population may have

dwindled to a few individuals that no

longer reproduce. About fifteen years

ago, the Center for Plant Conserva-

tion, now housed at the Missouri Bo-

tanical Garden in St. Louis, began to

draw together a nationwide organiza-

tion of botanical gardens to hold what

has become known as the National Collection of En-

dangered Species. One of the ten gardens originally

linked by this project, the North Carolina Botanical

Garden continues to have responsibility for parts of

seven states. The project has grow n to twenty-five gar-

dens nationwide.

In some ways this Xoah's Ark-like project faces a

worse problem than Noah did: the need to protect not

just two individuals of a species but a representative

sample of genetic diversity, and to do so not for forty

days of rain but for decades, until the plant is safe in the

wild. Genetic diversity is the way that natural popula-

tions adjust to environmental change. It becomes a rich

source of variation for traits useful to people as well.

Today the North Carolina Botanical Garden pre-

serves thirty critically endangered species as a last

resort against their extinction in the wild. It holds some

as seeds in deep cold

storage (manv have an

Golden seal, a native vvildtlower

rich in medicinal properties, is in

jeopardy because of overcollection.

Plant Rescue

Sometimes loss of \\ ild populations

becomes unavoidable. Damage oc-

curs to both rare and common spe-

cies. The Garden's Plant Rescue Pro-

gram organizes volunteers and school

groups to salvage and put to good use

plants that will otherwise be lost.

However, there are limits to the effectiveness of plant

rescue: not all species survive when transplanted, and

often much else is lost with development—the natural

habitat and plant pollinators and dispersers.

Protection of Wild Gardens and
Conservation of Natural Areas

The Garden protects several natural areas recog-

nized by the state's Natural Heritage Program as

the best of their kind in existence. The Mason Farm

Biological Reserve, for example, is home to the Big

Oak Woods, a 70-acre mature hardwood forest in

a Piedmont swamp, and the Southern Shagbark

Hickory Slope, an old-growth forest associated with

the rocky soils. Along nearby Morgan Creek, north-

facing bluffs on Garden lands support populations

of the purple rho-

The Garden's collection of carnivorous plants intrigues visitors of

all ages. These plants are among the specimens that the pioneer
innate dormancv that al- .,..?„, r

, . , ., .

Visiting Plant program takes into area classrooms to enrich the
lows storage for decades

schoo| curricu ,um .

or more), others as living ,.^..

plants in the Garden.

Horticulturists can use

the collection to study

the biology of the plants,

in order to protect and

manage them better in

the wild and to restore

their native popula-

tions and habitats.

As the humans of

this era either protect or

lose the last pristine ar-

eas, conservationists will

increasingly turn to res-

toration of degraded

lands. Gardens and gar-

deners have a large role

to play in selecting and

learning to propagate a

care for the plants to be used. *

dodendron, a moun-

tain species that

survives here from

the cooler climates

of the last ice age.

The cool habitat

also shelters sala-

manders and other

inhabitants more

commonly associated

with mountain sites

much farther to the

west.

In addition, the

Garden works with

conservation groups,

including the Pied-

mont's Triangle Land

Conserv ancv and the

statewide North Caro-

lina Nature Conser-

vancy, to protect natu-

ral areas throughout

the state.
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Botanical and Environmental Education

The Garden sponsors several programs that help

schoolchildren and other visitors understand and ap-

preciate the environment on which humans depend.

In summer 1998 the Garden initiated a day camp in

which young people learn about the intricacies of the

natural world. Garden staff members and volunteers

also work with teachers to develop special tours for

school groups.

The Looking for Longleaf project engages students

in the ecology of the Garden's Coastal Plain and

Sandhills habitats through studies of (1) an important

tree, the longleaf pine; (2) the ecology of the Coastal

Plain, including habitats, plant and animal diversity,

seasonal changes, and dynamics; and (3) the role of fire

in the longleaf pine habitat. Human history also is part

of the Looking for Longleaf story. The longleaf pine

produced the naval stores industry and thus the tar

that led to the nickname for the Revolutionary War

(and later Civil War) troops that would not retreat, the

Tar Heels.

The Visiting Plant program allows a living, potted

plant to "visit" a fifth-grade classroom for up to two

weeks. Students care for the plant and use related

curriculum materials suggesting activities in a wide

array of disciplines: math, science, history, literature,

and art. A dozen different species of plants have vis-

ited North Carolina classrooms as part of this program

in the past year.

Horticultural Therapy

"Horticultural therapy" is the use of horticultural

activities to improve quality of life for a variety of spe-

cial populations. Nursing homes, schools with pro-

grams for persons with disabilities, sheltered work-

shops, senior centers, rehabilitation centers, hospitals,

mental health clinics, and even cor-

rectional centers use horticulture to

aid in healing, motor skill improve-

ment, and physical and emotional

development. Staff members conduct

training sessions and write guides fo

others who wish to become involved in

The Venus flytrap, native only to an

area within 100 miles of Wilmington,

N.C., is one of many fascinating species

that make up the state's rich and diverse

plant kingdom. Ron Gardn

horticultural therapy. Growing with Gardening: A
Twelve-Month Guide for Therapy, Recreation, and Edu-

cation (The University of North Carolina Press, 1988),

written by Bibby Moore, is an example of staff activity

of this kind.

The Future

The North Carolina Botanical Garden has experi-

enced great growth over the past decade. Its future

plans call for a new home for The University of North

Carolina Herbarium, a botanical library, and an edu-

cation center. The proposed new building for the her-

barium will contain up to two million specimens that

document plant life in the southeastern United States

and provide materials for future environmental stud-

ies and understanding of the region's changing eco-

systems. A herbarium houses specimens that are the

fundamental unit of all botanical knowledge, the ba-

sis of all scientific nomenclature and plant identifica-

tion—specimens of trees, poisonous plants, weeds,

medicinal plants, horticultural plants, and rare plants.

Such collections are essential to identifying and track-

ing new agricultural weeds and in documenting loca-

tions of endangered species. The botanical library will

feature horticultural and botanical books for garden-

ers and botanical scholars alike. The education center

will welcome visitors and allow them to enter the col-

lections, displays, and trails fully prepared.

Conclusion

The North Carolina Botanical Garden aspires to

provide citizens with the information they need to en-

joy and live in the plant kingdom, a kingdom that is rich

in colors, forms, and uses. The Garden endeavors to

help North Carolinians create a habitat that meets hu-

man needs now and in the future and includes gardens

of all sorts, from human-controlled landscapes to wild

natural areas. Further, the Garden seeks to celebrate

North Carolina's colorful wildflowers and protect

its unique plant diversity.

For more information about the

Garden's programs and services,

write to North Carolina Botanical

Garden, Campus Box 3375, The

University of North Carolina at

Chapel Hill Chapel Hill, NC
27599-3375. H
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Questions I'm Frequently Asked

Do Local Governments
Have to Bid

Computer Software

Contracts?

Frayda S. Bluestein

Like many public and private entities, local govern-

ments in North Carolina increasingly depend on

computers to conduct their business. Investments in

information technology, including computer software,

hardware, and related services, are costly and compli-

cated. Rapid innovation and development of new

products make it difficult for many local governments

to maintain the expertise necessary to evaluate avail-

able products before investing in new systems. Local

governments therefore must rely on independent con-

sultants and suppliers of information technology prod-

ucts to help develop and evaluate computer systems

that meet their needs.

Purchases of information technology range from

simple acquisition of personal computers and pre-

written software products available "off the shelf to

contracts for integrated systems involving programs

The author is an Institute of Government faculty member who

specializes in local government purchasing and contracting. An

earlier version of this article was published as Local Government

Law Bulletin, no. 86 (June 1998

designed to meet a particular need. Many purchases

fall somewhere between these extremes, involving

specialized software that already has been developed

but must be "configured," or modified slightly, to fit

the em ironment of each successive purchaser. Local

government officials have inquired whether competi-

tive bidding requirements apply to any or all of these

contracts.

No North Carolina case has addressed that question.

This article analyzes how a court might apply the bid-

ding statutes to local government contracts for pur-

chase of computer software, drawing analogies to

similar inquiries under the sales tax law and the Uni-

form Commercial Code (UCC) and to cases from other

states. It concludes that a North Carolina court prob-

ably' would rule that prewritten computer software

delivered on a tangible medium is within the scope of

North Carolina's competitive bidding statutes but a

contract to design custom software is not. The article

goes on to discuss several statutory exceptions to the

bidding requirements that may apply to certain com-

puter software contracts. Finally' it describes some ap-

proaches to obtaining bids on computer software
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within the statutory framework. The article concludes

that, although it is possible to purchase computer soft-

ware using a competitive process that complies with

North Carolina's legal requirements, that process may
lack the flexibility required to obtain the best value at

the best price to meet local governments' growing

needs for information technology.

Interpretation of the Competitive
Bidding Statutes

Local governments must obtain sealed, competitive

bids for the purchase or lease-purchase of "apparatus,

supplies, materials, or equipment" estimated to cost

S 30,000 or more. : They must receive informal bids for

purchases costing from $5,000 to $30,000.' The first

question to be addressed, then, is whether computer

software falls within the scope of the statutes.

The North Carolina courts rarely have had occa-

sion to interpret the scope of the competitive bidding

laws over the sixty-five years since they were first en-

acted. The leading case is Mullen v. Town of Louis-

burg,
4 decided in 1945, in which the court faced the

question of whether the bidding requirements applied

to the purchase of electricity. The court held that they

did not apply. The ruling turned on the fact that be-

cause of government regulation of electrical rates, the

bidders were not able to name their price. In effect,

there was no open market for competitive pricing, so

conducting a competitive bidding process would have

been futile."

Although the Mullen case involved a narrow set

of facts, the court discussed the meaning of the

statute before reaching its holding. The terms "appa-

ratus, materials, and equipment," the court observed,

denoted particular types of tangible personal property.

Although the term "supplies" might be open to

broader definition, the court chose to confine the

meaning to property of "like kind and nature," given

the term's use in conjunction with the other three

terms.
h

On the basis of the Mullen case, then, computer

software is subject to competitive bidding if it is char-

acterized as, or considered to be, tangible personal

property. Certainly most software has a tangible,

physical form—from the off-the-shelf variety that one

can buy in a box, to the customized form that a ven-

dor may install directly as part of a larger, multifaceted

computer system. On the other hand, computer soft-

ware contracts often include a service component,

and computer software also represents intangible

forms of property.

Computer Software as a Service

North Carolina's competitive bidding laws apply to

tangible personal property but not to service contracts.

There is no exception in the laws for service contracts;

they simply do not fall within any of the categories of

contracts listed in the statutes.

There are two theories under which computer soft-

ware contracts could be characterized as services' and

thus not subject to bidding. Under one analysis the

software itself could be considered a service as op-

posed to a tangible good. Also, it could be argued that

the bidding laws do not apply to contracts that involve

a service component in addition to the software.

Software as a Service

No North Carolina case has addressed the issue of

whether software is considered tangible property or a

service in the bidding context. The state's sales tax

law, however, defines "computer software" as tangible

personal property that is subject to taxation. The defi-

nition of "tangible personal property" includes "com-

puter software delivered on a storage medium, such

as a cd-rom, a disk, or a tape."s The statute contains

an exemption, however, for "custom computer soft-

ware," which is software "written in accordance with

the specifications of a specific customer."
11 The statute

further qualifies the definition by specifying that

custom computer software does not include "pre-

written software that can be installed and executed

with no changes to the software's source code other

than changes made to configure the hardware or

software. ""'

These definitions appear to be aimed at distinguish-

ing computer software transactions in which the ser-

vice of designing a custom program predominates,

from those in which the product already has been de-

veloped and is commercially available. Although sig-

nificant personal effort goes into the development of

many computer software products, once a product is

available in a tangible form, it is no longer character-

ized as a service. In the case of prewritten software re-

quiring configuration, the tax code implies that the

amount of personal service involved is incidental."

The same distinction appears in court rulings

addressing whether computer contracts are subject

to Article 2 of the UCC, which applies only to

transactions in "goods." 12 One court, concluding that
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computer software should be characterized as goods

under the UCC, analyzed the issue this way:

Computer programs are the product of an intellectual

process, but once implanted in a medium are widely

distributed to computer owners. An analogy can be

drawn to a compact disc recording of an orchestral

rendition. The music is produced b\ the artistry of

musicians and in itself is not a "good," but when trans-

ferred to a laser-readable disc becomes a readily mer-

chantable commodity. Similarly, when a professor

delivers a lecture, it is not a good, but, when tran-

scribed as a book, it becomes a good. 1

"

A majority of courts considering the issue have held

that transactions involving prewritten computer soft-

ware constitute sales of goods and are within the

scope of the UCC. 14 Later this article discusses a pro-

posal to revise the UCC, prompted by concerns about

treating computer software contracts and licenses like

sales of other goods (see "Computer Software as Intan-

gible Property or License," page 31). Despite many

questions about what rights accompany software

licenses, however, courts generally have held that

prewritten software represents a tangible product.

Although the sales tax law and the UCC are sepa-

rate from the competitive bidding laws and exist for

different purposes, all three sets of laws apply to tan-

gible personal property. A court might draw on the

definitions in the sales tax law and rulings under the

UCC to conclude that previously developed computer

software is tangible personal property and is subject to

the bidding requirements whereas a contract to de-

velop custom computer software is a service and not

within the scope of the bidding statutes.

Contracts Combining Tangible Property and Senices

Many local government contracts involve the pur-

chase of both tangible personal property and one or

more services. For example, the purchase of equip-

ment may include installation or maintenance. Com-

puter software contracts often involve similar com-

binations of tangible products and services. In each of

these situations, to determine whether bidding is re-

quired, it is necessary to determine which aspect of

the contract is predominant or more significant. 1
"

North Carolina courts have recognized in contexts

other than computer software that the predominance

of a service component is significant in determining

whether competitive bidding is required. ''' Courts also

have used this analysis in determining whether con-

tracts involving both goods and services are subject to

the UCC. 1 To determine what aspect of a contract is

predominant, a court may consider whether the bulk

of the cost is for the sen ice or for the tangible goods.

An alternative approach is to consider whether the

primary benefit to the contracting unit derives from

the knowledge and the expertise of individuals or

whether their contribution is incidental.

Although no North Carolina court has addressed

this issue in a case involving bidding of computer soft-

ware, courts in other states have. A series of cases

from New \ ork illustrates how courts in that state

have analyzed whether a computer software purchase

involves primarily services or products. New York bid-

ding law contains an exception for purchasing services

"which require scientific knowledge, skill, expertise

and experience." 1, A New York court applied this ex-

ception when

[b]oth the RFP [request for proposals] and the undis-

puted facts contained in the record establish that,

rather than a group of physical articles of electronic

hardware, [the governmental agency] primarily was

seeking the design of a computer system which would

provide prompt, efficient, cost-effective computer

sen ices to satisfy its grow ing and increasingly com-

plex needs for the next five years. Such a design re-

quired the employment of the highest skills in the

field of computer science. Vendors were allowed

considerable discretion in the RFP in proposing the

hardware and software components of the system,

and they were also encouraged by [agency] officials to

be innovative and flexible in meeting the required

specifications in their design proposals. 19

The court reasoned that the agency clearly was seek-

ing the design of a computer system to meet its spe-

cific needs. Another court had reached similar results

in two earlier cases, one involving a computer-data-

control system for off-track betting 2" and one involv-

ing a security system and service.- 1 The service

exception applied because the contract involved "in-

extricable integration of scientific and technical skills

used in conjunction with electronic hardware and

software."22

In another New York case, however, the court

found that a computer system contract did not involve

a substantial service component and did not fall

within the service exception to bidding. The court

based its decision on these facts:

[T]he City knew the specific type of computer equip-

ment it needed to meet its needs[,] . . . had conducted

its own study of its computer needs and hired an inde-

pendent consultant to perform a capacity study. . . .

The proposers had little discretion under the RFP in

selecting the hardware or software. The RFP did not
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invite innovative design proposals for a computer sys-

tem. The only services which the RFP called for were

installation and maintenance, services which accom-

pany many machine purchases. 2 "'

North Carolina courts might use a similar analysis

in determining whether particular contracts involve

services predominantly, or services inextricably in-

volved in the total system being purchased, versus

services incidental to the purchase. In the New York

cases, the court seemed to be influenced by the

amount of discretion that the bidders had in prepar-

ing their proposals. In addition, the court weighed

heavily the extent to which the city would need to

exercise discretion in choosing among the proposals,

because the New York bidding statute, if it applied,

allowed consideration of price only. As noted later,

North Carolina's bidding laws allow consideration of

factors in addition to price, so that issue might be less

important if a case arose in this state. Furthermore, a

court might conclude that the bidding laws apply even

when the bidders have significant discretion in devel-

oping their bids, on the theory that the bulk of the

expense consists of the hardware and the software.-4

Local governments might urge the North Carolina

courts to adopt the reasoning in the Burroughs case,

described earlier, that when a local government relies

on a vendor to design a computer system to meet its

needs, the design services provided by the vendor pre-

dominate. In such a case, the argument might run, the

court should treat the transaction as a service whether

or not the cost of the hardware and the software rep-

resents the bulk of the expense. This argument has

practical significance because the designer/vendor of

an integrated computer system may not guarantee

that the desired performance will be achieved if the

computer hardware and software are purchased from

and installed by different suppliers. Without further

interpretation or clarification from the North Carolina

courts, however, local governments run the risk of a

challenge if they fail to use competitive bidding in

these situations.

Computer Software as Intangible Property

or License

As noted earlier, computer software not only has a

tangible form but also consists of intangible property

interests. The unique design of each computer soft-

ware program (including everything from the source

code to the graphic display that appears on the screen)

is recognized as "intellectual property"— a form of in-

tangible property that is protected by copyright and

trade secret laws. To maintain this protection, com-

puter software companies sell their products under a

license, which usually limits the use of the products to

the actual purchasers and restricts

the products' resale, reproduction, ^^^^^^^^^^"^^™
or alteration. . . . aSSUme

Some have argued that the in-

terest obtained under a computer

software license is sufficiently lim-

ited that it is more like a lease than

a purchase and, as such, should

not be considered to be within the

scope of the bidding statutes. (Be-

cause the bidding laws explicitly

refer to "purchases," they are gen-

erally understood not to apply to

lease contracts.Thus a lease of

computer software, as opposed to

a purchase of it, is not subject to

the bidding laws. A lease with an

option to purchase, however, is

subject to the competitive bidding

requirements.)2 "

In cases arising under the UCC,
courts have struggled to develop a

consistent body of law on the are fnr
threshold question of whether a

software license is a contract for CUStOtYl
the sale of goods. Although some

cases hold that a license is simply SOTlWdrc. . . .

not a sale,
2b courts in other cases '^^^^^^^^^^^^^™

have concluded that computer

software licenses can represent the conveyance of a

tangible product, despite the restrictions on the use of

the product imposed under the license and the copy-

right laws. As one court has noted, "We treat licenses

as ordinary contracts accompanying the sale of prod-

ucts, and therefore as governed by the common law

of contracts and the Uniform Commercial Code."2,

To make matters even more complicated, courts

are not bound by parties' characterization of a trans-

action as either a lease, a sale, or a license. Instead,

courts evaluate the actual character of the transaction.

Thus a court may conclude that a contract involves a

sale, even when the transaction is called a lease or a

license, if it appears to give the buyer ownership of a

copy: 28
"If a transaction involves a single payment giv-

ing the buyer an unlimited period in which it has a

right to possession, the transaction is a sale. In this

situation, the buyer owns the copy regardless of the

that

computer

software

contracts

are subject

to the

competitive

bidding

requirements

unless

the contracts
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label the parties use for the contract." 2" Many com-

puter software contracts, then, may involve the sale of

an object embodying work that is protected by copy-

right, or they may involve a license for limited use of

protected material but no ownership of any tangible

prodin. I.

Concerns about inconsistent court rulings on the

characterization of computer software contracts, and

about the consequence of applying the UCC to these

unique transactions, have prompted a proposed revi-

sion to the UCC. A new Article 2B would establish

separate rules for software contracts (whether or not

they are characterized as licenses) and licenses of in-

formation. The commentary to a recent draft of the

new article notes as follows:

[These] transactions whether licenses or sales are sub-

ject to either express or implied limitations on the

use, distribution, modification and copying of the

software. These limitations are commercially impor-

tant because (unlike . . . newspapers and books) the

technology makes copying, modification and other

uses easy to achieve and essential to even permitted

uses of the software. . . . [A]s a relatively new form of

information transaction involving products with dis-

tinctive and unique characteristics, no common law

exists on many of the important questions with ref-

erence to publisher and end user contracts regardless

of whether a transaction constitutes a license or sale

of a copy. 5"

It is unclear whether the unique aspects of com-

puter software contracts that evoked the proposed

revision to the UCC would influence a court's analy-

sis of whether computer software is subject to bidding.

The UCC addresses issues of contract formation and

rights of the parties under the contract once it has

been formed. The competitive bidding laws are de-

signed to promote fairness and competition in public-

contracting and to conserve public funds.
51 The limi-

tations that a seller places on the use of computer soft-

ware may not bear on the policies promoted by

bidding. As noted in the conclusion to this article,

however, the unique aspects of computer software

transactions suggest a need for more flexibility in the

competitive process.

Until changes in the law are actually enacted, most

courts will recognize that a transfer of tangible prop-

erty can occur even when it is accompanied by or char-

acterized a^ a license. Local governments should assume

that computer software contracts are subject to the com-

petitive bidding requirements unless the contracts are for

custom software design or development. Before submit-

ting ti computer software contract to bidding, however,

local governments should examine whether any of the

statutory exceptions to bidding apply.

Exceptions to Bidding:

Sole Sources and Piggybacking

Two relatively new exceptions in the competitive

bidding laws may apply to certain computer software

purchases: sole sources and piggybacking.

Sole Sources

The sole-source exception contained in G.S. 143-

129(f) applies to purchases when "performance or

price competition is not available; when a needed

product is available from only one source of supply ; or

when standardization or compatibility is the over-

riding consideration." Purchases made under this ex-

ception must be approved by the governing board.

The sole-source exception is fairly broad and may ap-

ply to several common computer software purchasing

situations.

Purchase of upgrades to existing computer pro-

grams often will be within the scope of the sole-source

exception. Usually the upgrade w ill be available only

from the company that produced the original system.

However, even if a government needs a particular

make or brand, there may be more than one supplier,

and in such a case the sole-source exception does not

apply . For example, upgrades to products produced by

Microsoft are available from numerous retail sources.

Many software programs commonly used by local gov-

ernments, however, are designed for specific func-

tions unique to their operations (tax collection,

financial accounting, geographic information systems,

and so forth). Once a local government chooses to

purchase and install a particular system, upgrades and

modifications to that system are generally available

only from the original provider or its successor. In

these cases the sole-source exception applies.

The sole-source exception also may apply to the

initial purchase of computer software. Some com-

puter software needs may be met by only one sup-

plier. Applying the sole-source exception to the

purchase of a new computer program is more trouble-

some than applying it to an upgrade, however. For

example, local government officials want to purchase

a new software system to handle finance and purchas-

ing operations, including accounts payable, encum-

brance accounting, issuance of purchase orders, and

related functions. Numerous computer programs can
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complete these tasks, but they vary in the way they do

it, in the types of equipment they require—indeed, in

hundreds of ways, depending on the detail of the com-

parison. On some level, each system is unique, and

each may be available from only one source. The lo-

cal government officials decide that one particular

system best meets their needs. Would this purchase

fall within the sole-source exception?

Using the sole-source exception in the situation just

described probably is not appropriate. As a general

rule, if the market offers multiple products that ad-

dress a particular local government's need, the unit

should seek competitive bids. Many local government

officials would rather not conduct a competitive pro-

cess once they have identified a product that best

meets their needs. They may be concerned that once

they receive bids, they will have to purchase the

lowest-priced product, or they may prefer negotiating

with a single provider—an option not available un-

der the bidding laws. As discussed later, however,

although the competitive bidding process lacks flex-

ibility and does not permit negotiation, it does allow

local governments to purchase the best, as opposed to

the lowest-priced, computer software for their particu-

lar needs.

A difficult issue in using the sole-source exception

to purchase computer software arises when the con-

tract includes both hardware and software. In most

cases, even if the software is available from only one

source, the hardware is available from multiple

sources. The software vendor may require, or the lo-

cal government desire, that the software be delivered

installed on the hardware. In some cases a vendor may

refuse to honor the warranty on the software if it is

installed on hardware that is purchased separately.

Application of the predominant-aspect rule described

earlier suggests that if the hardware represents a sub-

stantial proportion of the total cost, the local govern-

ment should divide the contract and separately seek

bids on the hardware, or it should let the entire con-

tract for bidding, even though the software is available

from only one source. This common problem simply

does not have a clear or practical solution under the

competitive bidding laws as currently written.

Piggybacking

Another exception to the bidding requirements al-

lows local governments to purchase from a contractor

who has previously contracted with another public

agency. Often referred to as the "piggybacking" excep-

tion, G.S. 143429(g) provides that a local government

may purchase an item without submitting the pur-

chase to competitive bidding if another public agency

(any local or state government in the country, or any

federal agency) contracted to pur-

chase the item within the previous ^^^^^^^^^^^^™

twelve months and if the contrac- AltnOUSu
tor is willing to sell the same prod-

uct at the same price. The statute

requires that the previous agency

have entered into the original con-

tract following a public-bidding

procedure similar to that required

of local governments in North

Carolina. I lie statute also requires

that the governing body approve

the contract at a regular meeting 3nd time the
after ten days' public notice. No
action is required of the agency lack of flexibility

that issued the original contract. 52
, . ••

Under this exception a local
t0 tal'°r

government may purchase com- OrOOOSals after
puter software that another public

agency has purchased without re-

peating the competitive bidding

process as long as the prior con-

tract is less than twelve months

old. This time limitation may re-

flect a concern that after twelve

months the prices or the competi-

tion available in the market may

be sufficiently different that a new-

bidding process should be con-

ducted.

A subtle limitation on the use of

this exception arises if the local

government wishes to modify the product purchased

under the prior contract. For example, a public agency

has purchased a computer system. A North Carolina

local government desires to purchase that system un-

der the piggybacking exception, but the vendor must

modify it to suit the local government's needs. The

purchase may violate the requirement that it be the

same product that was purchased by the other agency.

It is impossible to identify what specific types of

changes would be deemed so significant that the pur-

chase would no longer represent the same product pre-

viously purchased. If necessary adaptations would

result in more than a nominal price increase, it might

not be safe to assume that use of the exception would

be upheld if challenged. 33

North Carolina

bidding statutes

allow consider-

ation of quality,

performance,

receiving bids

may limit local

governments^

ability to

obtain the

best

proposal.
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Bidding of Computer Software
Purchases

Computer software purchases that do not fall

within an exception and do not constitute sen ice con-

tracts are subject to the competitive bidding require-

ments. This means that if the local government

estimates the contract to cost S30,000 or more, it must

place an advertisement in a newspaper of general cir-

culation in the area. The advertisement must identify

when and where the bids will be opened, describe

when and where interested bidders can obtain speci-

fications, and state that the governing board reserves

the right to reject any and all bids. The statutes re-

quire bid and performance bonds, but these may be

waived by the governing board or by the manager or

purchasing officer to whom waiver authority has been

delegated." A waiver of bonds should occur before

bids are received, and the specifications should clearly

indicate whether or not bonds are required. The stat-

utes also require that bids be awarded to the "lowest

responsible bidder, taking into consideration quality,

performance, and the time specified in the proposals

for the performance of the contract. "'' No minimum
number of bids must be obtained unless a local policy

requires it."

For contracts in the informal range (S5.000-

S30,000), the statutes simply require that the local unit

obtain bids.' No advertisement is required, and,

again, no minimum number of bids must be obtained

unless a local policy requires doing so. Nonetheless,

the local government should contact at least two po-

tential suppliers to obtain quotes because it would be

difficult to argue that "bids" were sought if only one

supplier was solicited. As noted earlier, if only one

supplier is available, the sole-source exception may

apply. 35 The standard for awarding informal contracts

is the same as that for awarding formal contracts.

Use of Requests for Proposals (RFPs) in

Computer Software Purchases

Despite the fact that most computer software con-

tracts involve tangible personal property, seeking bids

on computer software purchases is not like seeking

bids on purchases of vehicles or office supplies. The
main difference is that in many cases it is difficult, if

not impossible, to prepare detailed specifications of

the product to be purchased. This difficulty is not

unique to computer software purchases, however, and

there are approaches to specification writing that can

be used to invite competition even when the details

of the product are not known or when various types

of products will meet the unit's need.

A commonly used approach to purchasing com-

puter software or computer systems is a request for

proposals, or RFP. Although the North Carolina bid-

ding laws do not use the term RFP, the procedure is

commonly used by other jurisdictions, and by North

Carolina local governments for procuring services,

which are not subject to competitive bidding re-

quirements. An RFP usually contains a "performance"

specification, which describes a desired function or

outcome without specifying in detail how a vendor is

to accomplish it. This process relies on the vendor's

expertise, and the vendor's proposal sets out the

method and the supplies necessary to perform the

desired function or service. A request or an invitation

for bids (RFB or IFB), on the other hand, is generally

understood to be the solicitation document used in a

sealed-bid procedure. An IFB typically contains de-

tailed specifications of the item to be purchased, and

bids that do not offer the item as specified must be

rejected as nonresponsive. North Carolina local gov-

ernments usually use this type of specification in a

formal-bidding procedure.

No North Carolina case has addressed the question

of whether local governments may use an RFP format

with a performance specification and still comply with

state bidding requirements. But cases from other

states, discussed in the following paragraphs, suggest

that they can. Also, the formal-bidding statutes do not

limit the local unit's discretion in preparing specifica-

tions, nor do they specify the type of solicitation the

Linit must use. The local government must advertise

and receive sealed bids at a public bid opening, but

the sealed bids can be in any format designed by the

local unit, as long as the specifications do not unjus-

tifiably restrict competition.'"

The main concern with using an RFP in formal

bidding stems from the difficulty in comparing and

evaluating the proposals. Unlike most formal bids,

proposals for computer systems can be quite volumi-

nous and often contain a wide range of options. \\ hen

bidders submit proposals with varying approaches, it

may be difficult to evaluate whether the bids are re-

sponsive (that is, whether they meet specifications)
4

and to determine which is the "low est responsible bid-

der." In one case a Massachusetts court held that the

use of "problem-oriented specifications" instead of

definite specifications did not satisfy the applicable

bidding statute/- On the other hand, courts in several
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cases from other jurisdictions have upheld this ap-

proach, as well as the local government's discretion in

selecting the best overall proposal even if it was not

the lowest-priced offer.
42

In a case arising in Georgia, a state whose legal

standard for awarding contracts is similar to North

Carolina's, the court upheld the use of an RFP pro-

cess to purchase a computer system under the bidding

statute. The court affirmed that the law allows the

local government to compare proposals that vary in

approach and to select the approach that best meets

its needs:

No Georgia case has held against the proposition that

the lowest responsible bidder may be passed over if

it is determined that a higher bidder has a decidedly

better product given the specifications. . . . The
county retains some discretion to consider its needs

in evaluating the bids.
4 '

This case is consistent with North Carolina precedent

holding that the statutes do not always require award-

ing the contract to the lowest-dollar bidder. 44

Lack of Flexibility in

the Bidding Process

The previous discussion demonstrates that it is

technically possible and legally permissible to insert

some flexibility into the formal-bidding process using

performance specifications and allowing a wide range

of proposals as bids. A typical RFP process, however,

contains elements that are not permitted under the

formal-bidding statutes. In these respects the bidding

laws lack flexibility and may hinder the local govern-

ment in obtaining the best computer systems at the

best price.
4 "

After receiving RFPs, the parties might wish to

negotiate and then modify the proposal so that it

would more completely meet the needs of the unit. In

some cases these modifications would change the

price originally offered in the bid. Although not spe-

cifically prohibited in the bidding statutes, this type of

negotiation is inconsistent with the basic tenets of

competitive, sealed bidding. Under a sealed-bid pro-

cess, the bidders are required to submit a complete

proposal, and material modifications to bids (especially

to bid prices) or deviations from specifications could

be challenged as unfair to other competitors.

The legal concern with fairness under competitive

bidding laws makes sense, and it can readily be applied

when the IFB contains detailed specifications and

when the bidders offer similar products. However,

when products offered vary significantly from one

another (for example, when vendors take different

approaches in response to a performance specifica-

tion), it is more difficult to apply a legal standard de-

signed to establish a level playing field. In these

situations, after the local government has determined

through competition which proposal offers the most

desirable approach, tailoring of the preferred product

may not do injustice to the competitive process.

Nonetheless, current law does not allow the local gov-

ernment to make any material modification to a pro-

posal after its submission and before the award- of a

contract.

Recognizing the need for flexibility in purchasing

computer software, the Legislative Research Com-

mission's Committee on Information Technology has

recommended legislation that would allow state agen-

cies to use a "best value" procurement method for

contracts involving the purchase of information tech-

nology. 46 At the time of this writing, the proposed leg-

islation (H.B. 1357) does not apply to local govern-

ments. The best-value procurement method specifi-

cally authorizes consideration of multiple factors in

awarding information technology contracts, including

the total cost of acquiring, operating, maintaining, and

supporting the product over its projected lifetime; the

technical merit of the vendor's proposal; the vendor's

past performance; and the likelihood that the vendor

can perform the requirements stated in the solicita-

tion on time, with high quality, and in a manner that

accomplishes the stated business objectives. 4
' Infor-

mation technology is defined in the proposed legisla-

tion to include "electronic data processing and

telecommunications goods and services, microelec-

tronics, software, information processing, office sys-

tems," and related consulting and design services. 48

The committee's proposed legislation also author-

izes a "solution-based solicitation" method for procure-

ments of highly complex information technology.

This is similar to the performance specification ap-

proach discussed earlier.

In support of its recommendation, the committee

notes as follows:

Information technology is more complex, more vola-

tile, and often considerably more expensive than most

commodities purchased by the State, and therefore

should be acquired differently. In many cases State

agencies seek a technology solution to a business

problem, but are unsure of exactly what that

technology solution might be. In such cases it is not

appropriate to use the traditional means of selecting
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contractors, whereby the requirement is expressed in

terms of detailed technical specifications and the low-

est bid which meets specifications receives the award.

It is more appropriate to evaluate vendors' proposals

and select a contractor on the basis of "best value,"

meaning the best tradeoff between price and perfor-

mance, where quality is considered an integral perfor-

mance factor.
49

The report notes that the existing competitive bid-

ding laws applicable to state agencies do not prohibit

consideration of factors in addition to price. (As noted

earlier, the legal standard that applies to local govern-

ments similarly allows consideration of factors in ad-

dition to price.) The committee found, however, that

the technique often is not used in situations when it

might be. The need for expertise in employing the

best-value procurement method prompted the com-

mittee to call for training in addition to specific legis-

lative authority. 3

Other public agencies already have established

more flexible competitive procedures for procurement

of information technology/ 1 Charlotte obtained local

legislation in 1993 to exempt the city from competi-

tive bidding for the purchase of telecommunication,

data-processing, and data-communication equipment,

supplies, and services. The local act created a new

provision in the city's charter authorizing the city to

use a flexible competitive process for these purchases

that includes the option to negotiate/- Tennessee has

enacted a statute authorizing the use of a two-step

sealed-bidding procedure. The procedure calls for

prices and technical information to be submitted and

evaluated separately. The Tennessee statute allows

the state to obtain additional information from

bidders to facilitate evaluation of technical proposals,

and it appears to allow adjustment of both technical

and price bids if necessary to meet performance

requirements.

A similar type of flexibility is provided in the Model

Procurement Code for state and local governments,

developed by the American Bar Association. The

code, which has not been adopted in North Carolina,

allows for a procedure called "competitive sealed

proposals," combining a sealed, competitive process

with the flexibility of an RFP process."
4 The competi-

tive sealed-proposal process allows discussions for

clarification after proposals have been opened and al-

low s changes in proposals. Precautions must be taken

under this procedure to treat the offerors fairly and to

ensure that information gleaned from competing pro-

posals is not disclosed to the other offerors."

These modified competitive procedures provide

the flexibility that seems particularly important to

develop computer software contracts that are both

cost-effective and responsive to the specific needs of

the governmental agency. Although the North Caro-

lina bidding statutes allow — indeed require—consider-

ation of quality, performance, and time, the lack of

flexibility for local governments to tailor proposals af-

ter they receive bids may limit the local governments'

ability to obtain the best proposal. Further, it may

tempt units to avoid seeking competition altogether,

even when avoidance is not clearlv authorized.

Notes

1. The Uniform Commercial Code is a set of uniform

laws that have been enacted in substantially the same form

in every state. The laws are designed to modernize the law

of commercial transactions and to provide uniformity and

continuity of basic legal issues involved in commercial trans-

actions in order to facilitate interstate commerce. In North

Carolina the UCC can be found in Chapter 25 of the Gen-

eral Statutes.

2. N.C. Gen. Stat, [hereinafter G.S.] \- 145-129.

5. G.S. 145-151.

4. Mullen v. Town of Louisburg, 22^ N.C. 55, 55 S.E.2d

484(1945).

5. In light of the impending deregulation of the electri-

cal supply industry, this case no longer may be a reliable

statement of the application of the bidding requirements to

the purchase of electricitv.

6. Mullen, 225 N.C. at 58, 55 S.E.2d at 48".

7. Construction or repair services are covered by the

bidding laws, and contracts for architectural, engineering,

or surveying work are subject to the procedures in G.S. 145-

64.51,-64.52.

S. G.S. 105-164.5(20).

9. G.S. 105-164.15(45).

10. G.S. 105-164.15(45).

11. See International Business Mach. Corp. v. Director

of Revenue. State of Missouri. "65 S.W.2d 611. 612 (1989)

(holding that computer software was subject to sales tax and

was neither a service nor customized because modifications

from product available in catalog were minimal).

12. G.S. 25-2-102, -2-105.

15. Advent Svs. Ltd. v. Unisys Corp.. 925 F.2d 670, 6~5

(3d Cir. 1991) (holding that computer software contract in-

volved sale of "goods" and was covered by UCC). See also

Architectronics v. Control Svs., 935 F. Supp. 425, 451, n.5

(S.D.N.Y. 1996) (holding that agreement to write software

was not subject to UCC).
14. See Andrew Rodau, "Computer Software: Does Ar-

ticle 2 of the Uniform Commercial Code Apply?" Emory

Law Journal 55 (1986): 8^5; XMP Corp. v. Parametric Tech-

nology, 958 F. Supp. 1556, 1542 (N.D. Okla. 199").
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15. For further discussion of the "predominant aspect"

rule for interpreting the competitive bidding statutes, see

Frayda S. Bluestein, A Legal Guide to Purchasing for North
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Richard Whisnant

I onathan Harr has written a rare

I book: a work of nonfiction about a

complex legal topic, which is engag-

ing, provocative, a bestseller, and soon

to be a major motion picture. A Civil

Action is both hard to put down and

hard to forget. The book and its au-

thor earned the National Book Critics

Circle Award in 1995. On the eve of

its release as a movie, A Civil Action

provokes questions about hazardous

waste, water supply contamination,

cancer caused by the environment,

and the ability of the legal system to

respond to each of these concerns.

The Case and the Characters

Harr's protagonist, Jan Schlict-

mann, is a plaintiff's lawyer in Boston.

In search of "getting rich while doing

good," Schlictmann represents seven

families from Woburn, Massachusetts,

who have lost children or other family

members to leukemia. For nine years,

from 1980 to 1989, Schlictmann leads

the \\ oburn plaintiffs in battle against

two Fortune 500 companies whose

clumping of hazardous waste allegedly

caused the children's disease and ulti-

mate death.

As the case unfolds through Harr's

supple prose, Schlictmann is trans-

formed from a paradigm of successful

plaintiffs lawyer—driving Porsches

and dressing in custom-tailored suits

—

to a character portrayed as a pitiful,

irresponsible, greedy tort attorney

who is in emotional breakdown and

personal bankruptcy. The plaintiffs

recover some money but get little sat-

isfaction from their settlement. The

companies admit no wrongdoing, de-

spite apparently ample proof of dump-

ing and perjury. At the end of the case

and the book, Schlictmann, the plain-

tiffs, and the reader are left wondering

about the American legal system's

handling of "toxic tort" cases (the

name used in legal circles for cases in-

volving alleged injuries from exposure

to toxic substances). In Harr's por-

trayal, nine years of investigations,

abundant discovery, a multitude of

motions and hearings, a trial, and mil-

lions of dollars in litigation costs fail to

bring much closure to the issues in

Woburn. This makes it all the more

remarkable that the book is so compel-

ling to read and has drawn such inter-

est from Hollywood.

Along the tortuous path to Wo-

burn's inner circle of litigation hell,

Harr paints vivid, novelistic pictures

of characters and courtroom scenes.

There is Facher, the wizened senior

litigator and archetypal Bostonian

penny-pincher who represents Bea-

trice Foods, one of the defendants.

Facher teaches trial advocacy on the

side at his alma mater, Harvard Law

School, where he grills students into

tearful submission. "Behind Facher's

thick glasses, his eyes were heavily

lidded, as if he were on the verge of

dozing. During class and in the court-

room, he often pursed his lips in a

skeptical and disapproving manner,

like a candystore proprietor guarding

the goods against young hooligans." 1

Late at night, in the large Boston law

firm where he presides over eighty

litigators, Facher sits in dark storage
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rooms thinking about his cases and

worrying about his cats, his only com-

panions since his divorce. He used to

practice his cross-examinations on his

wife. '"I can't prove it,' he once

mused, 'but I bet trial lawyers have

more marital problems than any other

type of lawyer.'"2

Judge Walter Jay Skinner, another

graduate of Harvard Law School, pre-

sides over the Woburn trial. He is a

man "of great rectitude and deco-

rum."" He refers to his wife as "Mrs.

Skinner" and sentences lawyers to

take classes on trial practice for filing

poorly researched and written briefs.

He walks "with his knees bent, his

back bowed deeply forward at the

waist, his head craned upward to see

where he [is] going, like a man carry-

ing a heavy but invisible load."
4 Judge

Skinner seems to have strong opinions

about the Woburn case and, to the

chagrin of Schlictmann and the other

lawyers for the plaintiffs, even stron-

ger respect for Facher, whom he has

known since law school.

Anne Anderson, the lead plaintiff,

receives a strong characterization

early in the book. In the first fifteen

pages, she learns that her son Jimm\

has leukemia. Harr paints a compas-

sionate portrait of the Andersons and

their son's illness and ultimate death.

But like the rest of the plaintiffs,

Anne Anderson fades out of focus as

the narrative moves on. The book be-

comes the book of Schlictmann, and

Schlictmann grows more and more

disconnected from his clients. Eventu-

ally he stops returning their phone

calls. In the end Anne Anderson and

some of the other plaintiffs have a dis-

pute with Schlictmann over his fees

and expenses. After the book was pub-

lished, there was more acrimony. Harr

sold the movie rights to A Civil Action

to Robert Redford and Disney/Touch-

stone; the plaintiffs sold the rights to

their story to another producer. The

ensuing confrontation erupted briefly

in the Massachusetts legislature,

which considered a bill to prevent the

use of real people's likenesses without

their permission in films made in the

Commonwealth.

Touchstone surmounted this diffi-

culty and completed filming early in

1998, and the movie version of A Civil

Action is expected to be out before

the year's end. Schlictmann will be

played by John Travolta— a somewhat

ironic choice, given that one of

Schlictmann's few acknowledged

shortcomings in the book is that he

doesn't dance well. But the book

seems destined for the big screen,

given its riveting quality and its cin-

ematic style—each section focusing

on a character and a particular scene

in a way that moves the plot inces-

santly forward.

A Civil Action takes a prominent

place in the genre that has come to be

known as "faction": factual accounts

that read like novels but describe his-

torical events. To Harr's credit, his

book portrays a plaintiff's lawyer and a

major toxic tort lawsuit in a credibly

realistic way. The long hours of docu-

ment review, witness preparation, in-

vestigations, and theorizing about the

case culminate in occasional court-

room highs and periodic moments of

despair.

Harr is unable to escape one limita-

tion of the genre, however. In render-

ing A Civil Action so compelling a

story and in portraying the characters

to maximize their interest, he ends up

explaining the events in Woburn and

in the courtroom mostly from the

protagonist's—Schlictmann's—point

of view. The book falls short when

read from some other important

points of view in the litigation: the

plaintiffs themselves, the defense

counsel, the defendants, the judges, or

interested observ ers of the events in

Woburn. Hollywood probably will fur-

ther this myopia.

Short of the author treating each

character's viewpoint separately,

somewhat as in The Canterbury Tales,

I cannot imagine telling the story of a

lawsuit compellingly without limiting

the point of view. This limited point

of view is a problem, though, because

"faction" purports to tell the story of

things that really happened. For mil-

lions of readers and moviegoers, A
Civil Action will define what occurred

in the Woburn case. At best, however,

A Civil Action tells the story of what

happened through the eyes of a

plaintiff's lawyer. To his credit, Harr

includes passages that attempt to

show the world from other characters'

points of view. But these short ac-

counts give way before the sheer vol-

ume and power of Schlictmann's

presence. Despite this limitation, the

book manages to treat its topic skill-

hillv, interestingly, and in a way that

raises important questions about envi-

ronmental regulation and the courts.

Safety of the Water

One question that A Civil Action

raises for readers is How safe is the

water? The Woburn residents first no-

ticed a problem with their drinking

water in November 1964, when a new

well (Well G) came on line. Three

years later, Well H, 300 feet from Well

G, was added to the system. The resi-

dents of east Woburn, who got most

of the water from Wells G and H, be-

gan complaining about the water's

taste, odor, and rust-colored appear-

ance. The state health department

threatened a shutdown of the wells

because of poor bacterial quality. But

the city engineer and the city's con-

sultants declared the water "absolutely

safe" and touted the plentiful supply

into which they had tapped. Through-

out the 1970s, local pressure forced

periodic closing of the two wells, but

the city turned back to them when-

ever there was a need for more water.

Harr presents the city engineers as
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John Travolta stars as a personal injury attorney in Touch

stone Pictures'/Paramount Pictures' A Civil Action. This

new release is based on Jonathan Harr's "factional" ac-

count of a Massachusetts lawsuit over deaths from leuke-

mia, allegedly caused by dumping of toxic waste.

completely nonresponsive to the com-

plaints. "'We do all the tests that are

necessary,' the city engineer would

tell [the father of one child who dies

from leukemia]. 'It's perfectly po-

table.""

In spring 1979 the Woburn police

were called in to investigate midnight

dumping of barrels in northeast

Woburn. The dumper was never

caught, but an astute state environ-

mental inspector called for tests of the

water in Wells G and H. They re-

vealed contamination by a common
industrial solvent: 267 parts per billion

of trichloroethylene (TCE) in Well G,

183 parts per billion in Well H. Four

other contaminants, including tetra-

chloroethylene (commonly known as

"perc" and widely used in the dry

cleaning industry) also showed up.

The United States Environmental

Protection Agency (EPA) classifies

TCE and perc as "probable" carcino-

gens. Although this classification is far

from enough evidence to prove that

the water caused the deaths of

Woburn children from leukemia, it

certainly casts the town and its engi-

neers in a harsh light. Far from pro-

tecting the citizens, thev were

| ignorant of the quality

| of their water and msis-
:

[ tent that no further test-

s' ing was needed. They

| were wrong. Children

i died, perhaps as a result

| of an engineer's defen-

-
; siveness and a town's

= nonresponsiveness.

Today North Caro-

1 lina and the federal gov-

I ernment require water

suppliers to test for

chlorinated organic-

compounds, including

TCE and perc, at least

annually—more fre-

quently if the systems

are new or if the com-

pounds are detected in

any samples.'
1 TCE can be detected in

drinking water at 0.5 parts per billion.

Currently, for regulatory purposes, the

water is considered contaminated at 5

parts per billion, ten times the detec-

tion level. Although both compounds

are widely present in North Carolina

groundwater in very low concentra-

tions, they have not been much of a

problem in drinking-water supplies.

According to the North Carolina De-

partment of Environment and Natural

Resources, of the approximately 3,100

water systems regulated in North

Carolina, only three have had enforce-

able violations for TCE in the last

three years. Of those, two now are

shut down, and the third has installed

special treatment technology. s Thus

the state's regulatory process has re-

sponded to cases like Woburn's by re-

quiring testing and correction for

solvent contamination in drinking wa-

ter. Still, it is troubling that chlori-

nated solvents occur in groundwater

across much of the state, even at very

low levels. They almost always are the

result of past spills or dumping of sol-

vents. Whether chlorinated solvents

degrade over time into more innocu-

ous compounds is not clear. They also

are notoriously difficult to assess in

the groundwater and to clean up.

Detection of Cancer Clusters

Another question that the book

raises is How well equipped are the

state and the nation to detect and re-

spond to cancer clusters? Cancer is a

group of about 100 different diseases

characterized by uncontrolled growth

and spread of abnormal cells. Four of

every ten North Carolinians will have

some type of cancer in their lifetime.

This year more than 15,000 North

Carolinians will die of cancer, or

around forty-three per day. In the na-

tion and in North Carolina, one of ev-

ery four deaths is from some kind of

cancer." So cancer as a whole is a

common disease. The causes of the

different cancers are not well under-

stood and may be complex. Cancers

often have a long latency period be-

fore expressing themselves. All these

factors lead to understandable public

concern, especially when someone be-

comes aware that several people in a

neighborhood are suffering from the

same form of cancer.

A "cancer cluster" is an abnormally

high incidence of a given type of can-

cer among people who live or work in

the same area. Over the last twenty

years, the federal Centers for Disease

Control and Prevention have studied

thousands of apparent cancer clusters

but found very few that they believe

to be genuine. Using statistical tech-

niques to determine whether an ac-

tual cancer cluster exists is not always

easy. For one thing, few Americans

stay in a given location or job long

enough to isolate exposures that they

may have in common.

Childhood leukemia, the problem

in Woburn, is a rare form of cancer. In

North Carolina from 1991 to 1995,

there were 3.7 cases and 1.1 deaths an-

nually from childhood leukemia for

every 100,000 children. 1 " Despite the
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rarity of leukemia, cancer is the chief

cause of death by disease in children

under age fifteen. Mortality rates have

declined 62 percent since 1960, how-

ever." Woburn had the relative luxury

of a massive study by the Harvard

School of Public Health to assess

whether its cluster was real or a statis-

tical fluke. Still, there was—and is

—

debate in the public health field on

the ability of statistical techniques to

pick out instances of excess cancers.

The initial problem in Woburn was to

figure out how many actual cases of

childhood leukemia there had been

within the area of interest to the

plaintiffs. Beyond this data-gathering

problem, there was the inherent diffi-

culty of drawing lines for comparison

purposes: Was the population of inter-

est all the residents of Woburn in a

given time period? Just those in east

Woburn? Just those on a few streets

where several of the plaintiffs lived?

There is a methodological trap called

the "bull's-eye effect," which is ex-

plained in the book. It comes from

drawing the "targets" after the "shots"

have been fired. This always makes it

look like the shots hit the bull's-eye.

Similarly, by drawing a ring around a

small group of houses whose occu-

pants one expects to have experienced

excess cancers, one may exclude

houses whose occupants also have

been exposed to the water and should

be included for a proper comparison.

Harr does an admirable job explaining

difficult problems such as this clearly

and succinctly.

In North Carolina today, there is a

systematic approach to the monitoring

and the analysis of cancer incidence

and mortality. The North Carolina

Central Cancer Registry monitors can-

cers and also investigates reports of

clusters. The registry receives about

fifty cluster reports a year. It follows

up each report with a standard investi-

gation protocol, beginning with infor-

mation and education materials for

r/ondfhtin *'Htti

the person making

the report, followed

by statistical analysis

if the person still be-

lieves a problem to

exist after reviewing

the registry's informa-

tion. Some high-

profile examples of

recent investigations

in North Carolina in-

clude the Paw Creek

community in

Mecklenburg County,

the residents in the

vicinity of the PCB
(polychlorinated

biphenyl) landfill in Warren County,

and the neighborhood around the

Trinity Foam plant in Guilford

County.

In the past three years, no reports

in North Carolina have appeared to

the Central Cancer Registry to be

genuine clusters. 12 Of the thousands

of alleged clusters that the federal

Centers for Disease Control and Pre-

vention have investigated nationally

over the past twenty-five years, only a

handful have proven genuine in the

eyes of the researchers. These have

been unusual cases with singular fea-

tures such as very rare cancers and

well-defined exposure patterns. Ex-

amples include a cluster of brain can-

cer cases among workers on the Gulf

Coast, apparently related to a petro-

chemical processor that did give ad-

equate protection to its workers; and a

cluster of uterine and cervical cancer

cases in San Francisco among women
who had received high doses of hor-

mones.' 3

Environmental
Toxic Tort Cases in the

American Legal System

"Environmental toxic tort" cases are

cases involving allegations of injury

from exposure to toxins in the envi-

Harr's riveting book chronicles the effects of industrial pollu-

tion on the residents of Woburn, Massachusetts, whose homes
are detailed in the endleaf maps of the affected sites.

ronment. A Civil Action clearly lays

out for readers the problems that

plaintiffs in such cases face in proving

that their injuries were caused by the

defendants. The causation require-

ments of tort law make sense in the

traditional tort context, in which an

injury occurs and is obvious within a

short time after its cause. With can-

cers like leukemia, however, many
years may elapse between exposure

and illness. Further, scientists and

physicians do not understand what ac-

tually causes many cancers, childhood

leukemia among them. How, then,

can plaintiffs prove that their child's

leukemia was caused by the defen-

dants?

For the families in Woburn, this ex-

ercise took many years, numerous ex-

perts, and millions of dollars. In the

end there was no proof. An exhaustive

statistical study of more than 7,000

Woburn residents by the Harvard

School of Public Health concluded

that the data "strongly suggests the

water from [Woburn] Wells G and H is

linked to a variety of adverse health

effects."
14 But in a courtroom,

"strongly suggests" and "linked" do not

necessarily amount to "actually

caused."

To bolster his case, Schlictmann

hired a California immunologist; a
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pathologist to perform an expensive

series of studies on the plaintiffs; a

full-time assistant to find and record

every medical visit and complaint of

each of the thirty-three family mem-
bers w ho filed suit; a Chicago physi-

cian specializing in occupational and

environmental medicine to do physi-

cal exams of every plaintiff; a cardiolo-

gist to do follow-up cardiac work; a

biochemist; and a toxicologist. Ulti-

mately, Schlictmann spent more than

S2 million preparing the case. One of

the defendants spent more than S7

million defending the law suit.

Ironically, Schlictmann never had

the opportunity to present the evi-

dence on causation. To make the case

more manageable, the judge ordered it

to be "trifurcated"—divided into three

phases. This case management ap-

proach prevented the plaintiffs from

presenting their most gripping evi-

dence first: the stories of the families

and their children's deaths. Instead,

phase one—the only phase completed

because complicated circumstances

forced the plaintiffs to settle—focused

on whether the defendants' actions

actually caused the drinking water to

be contaminated. And the jury's in-

structions on this phase, after months

of trial, proved so confusing that the

jury had to guess how to answer sev-

eral of the questions. At many junc-

tures in the trial, despite all the years

of preparation and the millions of dol-

lars spent by all sides, the fateful mo-

ments seemed to turn more on the

judge's trust in and respect for

Facher, the senior defense lawyer,

than on anything else.

As noted earlier, Harr's book fo-

cuses on Schlictmann and his view of

the case, an understandable focus

given that Schlictmann provided Harr

with open access to his files, his of-

fice, and his meetings for the nine-

year duration of the litigation. In the

end, when Schlictmann falls millions

of dollars short of the goals ho has for

the law suit, Harr leaves the impres-

sion that Judge Skinner's rulings

caused this mock-tragic outcome. This

question of "blame" for the outcome is

one area in w hieh Harr's "factional"

account is subject to criticism. One
strongly suspects that if told from any

perspective in the Woburn case be-

sides Sehlictmann's, the primary cause

for the unsatisfactory outcome would

be much more complex. Some of the

fault surely belongs with Schlictmann

himself, for major errors he now freely

acknowledges in his handling of the

case. And some of the reason is not so

much "fault" as an accurate, if disturb-

ing, rendition of the inadequate way

in which the American system of civil

litigation works with complex cases in-

volving long-latency diseases.

This aspect of A Civil Action is no

different today in North Carolina than

it was in the 1980s in Massachusetts.

Complex environmental litigation is

inherently difficult for the legal sys-

tem to sort out. There are many rea-

sons for this. The plaintiffs tend to be

numerous and indeterminate, whereas

the legal system works best with a

single plaintiff or a few plaintiffs who

were definitely injured. The defen-

dants also tend to be numerous and

indeterminate. Again, the system pre-

fers a clear demarcation of potential

responsibility for a given injury. The

injuries themselves can occur long af-

ter the cause, and there rarely is a

consensus on the cause. The cases in-

volve battles of experts, who often

push (and cross) the frontiers of ac-

cepted science. Judges and juries typi-

cally are not prepared to pick through

all this uncertainty to do justice. In

the past several decades, there have

been many calls for reform of the legal

system to accommodate such cases

better, but no clear path to reform has

emerged. The legal system continues

to try innovation and experimentation

case by case. This is little comfort for

the invoked parties.

Summary

Harr deserves the credit he has got-

ten for A Civil Action and the revenue

he has received from sale of the book

and the movie rights. The book is fasci-

nating. Any author who can work such

magic on a complex lawsuit must have

mastered the writer's craft. The years

of hard work, fact-gathering, and slog-

ging through voluminous transcripts

have paid off handsomely for Harr.

The book fails, how ever, to over-

come a problem deeply engrained in

the genre. It presents itself as a factual

account, when it is actually dominated

by a particular, nonobjective point of

view and a need to tell a tale in an en-

gaging manner. A reader who is famil-

iar with the other characters or the

general situation in which the other

characters find themselves may be

able to fill in the other points of view

in key scenes. Most readers, however,

are not equipped to do this, and the

book itself does not suggest that doing

so is necessary. This is always a danger

with "faction."

The book serves to raise awareness,

and no doubt concern, about the regu-

lation of drinking water, the presence

of contamination in the groundwater,

and the ability of the legal system to

cope with complex environmental

cases. These legal and policy issues are

still present today, although the regu-

latory' system has been tightened in re-

sponse to cases like Woburn's. For the

many people who feel that the burden

of additional regulation on drinking-

water supplies or hazardous waste dis-

posal is excessive, the book may cause

some rethinking. It shows how bad the

situation can be when water providers

claim that their product is safe, even

though it has not been adequately

tested. The book strongly suggests

that the common disposal practices of

two Fortune 500 companies actually

led to the horrible deaths of sev eral in-

nocent young children. For those who
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believe that environmental problems

are causing long-latency diseases like

cancer for which the basic science is

still unclear, the book shows how diffi-

cult redress in federal court will be.

For everyone who has not read it, the

book is a good introduction to these

topics and a pleasure to read.

Notes

1. Jonathan Harr, A Civil Action (New
York: Vintage Books, 1995), 86.

2. Harr, A Civil Action, 88.

3. Harr, A Civil Action, 106.

4. Harr, A Civil Action. 106.

5. Harr, A Civil Action, 23.

6. See 15A N.C. ADMIN. CODE
1 SC 1515 (incorporating bv reference 40

C.F.R. § 141.24).

7. See 15A N.C. Admin. Code
18C.1518 (incorporating by reference 40

C.F.R. § 141.61). Interestingly the ground-

water standard in North Carolina is 2.8

parts per billion, lower than the drinking-

water standard. See 15A N.C. ADMIN.

Code 2L.0202(g)(84).

8. Personal communication with Mr.

Hornlean Chen, N.C. Division of Environ-

mental Health, Public Water Supplv Sec-
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13. Personal communications with Drs.

Stan Music and Rebecca Martin, N.C. De-

partment of Health and Human Services,
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14. Harr, A Civil Action, 133; pub-

lished as S. Lagakos et al. , "An Analysis of
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of the American Statistical Association 81

(1986): 585. I

A SIDS Mystery

The Death of Innocents, by Richard Firstman and Jamie Talan. Bantam Books,

1997. 632 pages. S24.95 hardback.

Jill D. Moore

/n 1996 North Carolina lost 101

children to the medical mystery

known as SIDS—sudden infant death

syndrome.' SIDS touches local govern-

ments in many ways. Emergencv re-

sponders and hospital personnel must

listen and respond helpfully as a trau-

matized parent recounts the horror of

discovering an unresponsive infant.

Medical examiners must confirm the

SIDS diagnosis. Child fatality preven-

tion teams may review the death. In

rare instances, following investigation,

police may recategorize a case initially

believed to be SIDS as a homicide. The

Death of Innocents tells the story of

a series of homicides misdiagnosed

as SIDS in the early days of SIDS

research and investigation. I strongly

recommend the book. However, 1 hope

readers will bear in mind that SIDS is a

genuine medical phenomenon and that

the instances in which SIDS provides

an alibi for a homicidal parent are

thankfully rare.

In the fall of 1964, a young couple

in upstate New York brought home
their first-born son. Three months

later they buried him. Eric Allen Hoyt

thus became the first of Waneta and

Tim Hoyt's children to live briefly and

die suddenly. Over the next seven

years, the Hoyts lost four more chil-

dren, (ulie, the third-born, died at

forty-eight days of age. Jimmy, an ap-

parently robust two-year-old, died only

three weeks later.

In the spring of 1970, Waneta Hoyt

called the rescue squad and reported

that four-week-old Molly, her fourth-

born, was blue and not breathing.

Molly was revived en route to the

emergency room. She was admitted to

the hospital and subjected to a battery

of tests, which revealed nothing. Her

puzzled pediatrician referred the

Hoyts to Alfred Steinschneider, a phy-

sician at New York's Upstate Medical

Center in Syracuse who studied in-

fants' breathing patterns. That single

referral had a profound influence on

the next two decades of SIDS re-

search and practice, culminating in an

astonishing criminal investigation that

placed Waneta Hoyt—and, in effect,

Steinschneider's "apnea" theory of

SIDS—on trial. In his studies Stein-

schneider had observed that normal

infants experience apnea, or pauses in

their breathing. Perhaps, he reasoned,

some unlucky infants never emerged

from their apnea episodes but simply

died. He had noted that some infants

had more prolonged or more frequent

periods of apnea than others, and he

theorized that these infants might be

at high risk for SIDS. He hypoth-

esized that infants with prolonged ap-

nea suffered from some unknown

defect, possibly familial in origin. If so,

perhaps such infants could be identi-

fied in advance, monitored at home,

and revived if they stopped breathing

for too long.

Molly Hoyt spent most of her

brief life in the hospital being studied

by Steinschneider. She died at elev-

en weeks of age, less than twenty-

four hours after being discharged

to her home.

Just one year later, the Hoyts' fifth

and last biological child,- Noah, was

admitted to the hospital and placed

under Steinschneider's surveillance

immediately on birth. Noah left the

hospital twice, only to be readmitted

quickly after he reportedly stopped

breathing at home. Noah was dis-

charged from the hospital a final time
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in July 1971. He died less than twelve

hours later. He was eighty days old.

In 1972 the prestigious medical

journal Pediatrics published a paper by

Steinschneider that reported his clini-

cal observations of the last two Hoyt

children (whom he identified only as

M.H. and N.H.) and described his ap-

nea theory. The response was extraor-

dinary. The medical community and

an emerging social movement of par-

ents who had lost children to SIDS

embraced the theory with enthusiasm.

Researchers pursuing the apnea

idea—including Steinschneider

—

sought and received huge amounts of

federal funding. An entire industry

emerged as devices for monitoring in-

fants' breathing patterns in their

homes were developed and sold to

thousands of parents of children be-

lieved to be at risk.

There was only one problem, ac-

cording to the authors of The Death of

Innocents. Steinschneider's theory- was

seriously flawed, if not plainly wrong.

The authors contend that the research

on which it was based was method-

ologically suspect and that much of

the data supporting the theory was

fabricated. Worse, Firstman and Talan

argue, Steinschneider's paper had pro-

vided an alibi for a serial killer. In the

spring of 1994, nearly twenty-three

years after her last biological child's

death, Waneta Hoyt confessed to po-

lice that she had suffocated each of

the five children. She was subse-

quently convicted on five counts of

second-degree murder.

The unfortunate results of the

meeting of Waneta Hoyt's oddly dam-

aged psyche and Alfred Stein-

schneider's undisciplined ambition

constitute the central tale of The

Death of Innocents. The authors rec-

ognized, however, that the story of

how this "collaboration" came under

scrutiny two decades after it occurred

is equally riveting. The book therefore

opens with the case of Stephen Van

Der Sluys, a Syracuse resident who
suffocated his first three children and

almost got away with it. In the course

of prosecuting Van Der Sluys, a dis-

trict attorney happened across

Steinschneider's twenty-year-old paper

and became convinced that the cases

it described were homicides. His pur-

suit of the woman who was identified

in the paper only as Mrs. H. is a fasci-

nating, against-all-odds detective story.

The book is much more than a

true-crime story , however. It also is a

scathing indictment of Steinschneider

and the medical research establish-

ment that allowed shoddy research to

go unquestioned. Steinschneider is

portrayed as a ruthlessly ambitious sci-

entist who sacrificed his integrity to

his theory, falsifying data and ignoring

the pleas of experienced nurses to

consider the possibility that Waneta

Hoyt was killing her children. The au-

thors accuse the medical world at

large not only of accepting Stein-

schneider's theory too quickly and

without adequate scrutiny but also of

wearing blinders: according to First-

man and Talan, many doctors simply

refused to believe that a mother was

capable of killing her own children.

The authors pointedly note the in-

fluence of business interests on the

rapid spread and acceptance of the ap-

nea theory, emphasizing that individu-

als and medical research institutions

profited from the development of the

home-monitoring industry. Poignant

examples describe the stress-filled ex-

istences of parents who ordered their

entire lives around the home monitor-

ing of their children. The authors

fault physicians for continuing to pro-

mote home monitoring when research

failed to demonstrate the validity of

the apnea theory or the effectiveness

of home monitoring.

On a more subtle level, the book

also is critical of the political and so-

cial environment of the 1970s and

1980s. The authors charge the "SIDS

movement"—a loosely defined term

apparently referring to the political,

fund-raising, and support groups com-

posed primarily of bereaved parents

—

with creating an environment in

which it was unacceptable to view the

grieving parents of a dead baby with

suspicion.

When it was first released in Octo-

ber 1997, Firstman and Talan's book

touched off two fiery controversies.

First, the book harshly criticizes the

infant-monitoring program at Massa-

chusetts General Hospital, which has

operated for two decades on the ap-

nea theory of SIDS. The authors ac-

cuse physicians at that revered hos-

pital of providing an outlet and an

alibi for psychologically disturbed par-

ents who deliberately induce medical

problems in their children because

they thrive on the attention of physi-

cians and hospital staff. In the fall

of 1997, Boston newspapers made

much of this aspect of the book, filling

several columns' worth of copy with

exchanges between the authors and

Massachusetts General spokespersons.

The other controversy related to

the book's focus on the sensational

but rare cases in which faulty diag-

noses of SIDS covered up multiple

infanticides in a single family. The

authors acknowledge at several places

in the book that SIDS is a legitimate,

if ill-understood, medical phenomenon

and that the proportion of infant

deaths attributed to SIDS that were

actually infanticides is probably quite

small. But the media flurry that ac-

companied the book's release probably-

obscured those points and may have

contributed to some SIDS parents' be-

lieving that the book devalued their

loss and subjected their motives to re-

newed scrutiny. 3

These controversies demonstrate

that The Death of Innocents is a very

powerful book indeed. Moreover, it is

a sensational read. Firstman and

Talan's thorough documentation of
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three decades of SIDS theories and re-

search becomes a bit tedious, but it is

essential to their argument that

Steinschneider's work ultimately

served as an unfortunate and pro-

longed distraction from the goal of un-

derstanding and preventing SIDS. In

the book's conclusion, the authors

briefly describe how the "Back to

Sleep" health education campaign,

which encourages parents to put new-

borns to sleep on their backs rather

than their stomachs, lids caused the

SIDS rate to fall significantly for the

first time since the phenomenon was

named and studied. The authors ex-

press regret that the back-to-sleep idea

did not gain prominence when it was

first suggested in the 1960s. They at-

tribute this failure to the "clamor over

the apnea theory."

When I completed the book, I felt

dissatisfied on only two counts. The

first is minor. I had hoped to under-

stand Waneta Hoyt better. What could

have led her repeatedly to give birth

to children whom she would not per-

mit to live? The authors speculate

some but do not fully explain this be-

havior, probably because they cannot.

All their investigative reporting failed

to turn up the innermost workings of

Waneta Hoyt's mind.

The second count of dissatisfaction

is serious but cannot be attributed to

these authors. All the investigative re-

porting in the world has not shed light

on the central tragedy of The Death of

Innocents—the still unsolved medical

mystery known as SIDS.

Notes

1. Wade Rawlins, "Child-Abuse Deaths

Climb in '96," News & Observer (Raleigh,

N.C.), April 28, 1998.

2. After the deaths of their five biologi-

cal children, the Hoyts adopted a child,

who survived to adulthood.

3. Readers who are particularly inter-

ested in this issue should visit the Web
site of the National SIDS Alliance. Corre-

spondence between the alliance's leader-

ship and the authors of The Death of

Innocents is published at http://sids-

network.org/abusesainfo.htm. M
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At the Institute

Institute Celebrates Groundbreaking

On June 15, 1998, more than seventy-five friends and supporters

helped the Institute of Government kick off renovation and

expansion of the Joseph Palmer Knapp Building, expected to be

completed in late 2000.

Institute Director Michael R. Smith marked the occasion as "an

opportunity to count our blessings and to say thanks" to all who have

supported the Institute's work since its beginning in 1931.

Guest speakers were James E. Holshouser, former North Carolina

governor and current IOG Foundation board member, and Elson S.

Floyd, executive vice-chancellor of The University of North Carolina

at Chapel Hill.

The North Carolina General Assembly has contributed more than

half of a total of S16.1 million for the project. The remainder of the

funding is expected this year. — Jennifer Litzen

ier governor and cur-

ent IOG Foundation

board member James E.

Holshouser remarked,

"The Institute has truly

made a difference in the

landscape of the state. Our
local governments are the

envy of the country."

Atl photographs by Jim Webb
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Berner Joins IOG

Maureen Berner joined the In-

stitute of Government on July

1 as an instructor in public adminis-

tration and government. She is the

first faculty member hired specifically

for the Master of Public Administra-

tion (MPA) Program since its adminis-

trative relocation to the Institute.

"Maureen had offers from other

top-tier public administration pro-

grams, but we were able to attract her

to Chapel Hill," said Stephen Allred,

director of the program. "She brings

an outstanding academic background

and years of government experience.

She'll teach not only public adminis-

tration theory but what really works."

Berner will teach two courses in the

MPA Program this year: in the fall,

policy evaluation methods, including

statistics and quantitative tools for

public administration; and in the

spring, program evaluation, from for-

mation of questions to presentation of

results.

"I really enjoy students," Berner

Maureen Berner

said. "I want them to be enthusiastic

about a career in the public sector."

Berner is studying changes in fed-

eral budget policy and process and will

work with faculty member A. John

Vogt to understand the effect of fed-

eral budget trends on state and local

government in North Carolina. She is

focusing on performance budgeting, a

technique that ties dollar amounts to

strategies intended to maintain or im-

prove government services.

Just before joining the Institute,

Berner helped facilitate An Exercise

in Hard Choices, a public workshop

on federal budget implications, held in

Greensboro and sponsored by the

Committee for a Responsible Federal

Budget (a bipartisan nonprofit organi-

zation) and American Express Finan-

cial Advisors. The workshop included

U.S. House of Representatives mem-

bers Cass Ballenger, Richard Burr,

Howard Coble, Bob Etheridge, and

Mel Watt, representing various dis-

tricts of North Carolina.

Berner also has worked with state

and local government officials at the

Public Service Academy of Southwest

Texas State University, teaching state

and federal budget policy and the use

of government data sources on the

Internet.

After receiving a bachelor's degree

from the University of Iowa and a mas-

ter's degree in public policy from

Georgetown University, Berner spent

five years at the U.S. General Ac-

counting Office, where she performed

evaluations of budgetary processes

and policies. Currently she is finishing

doctoral work in public policy at the

Lyndon B. Johnson School of Public-

Affairs, the University of Texas at

Austin. —Jennifer Litzen

Institute Faculty Receive Awards

Three Institute of Government

faculty members received awards

on July 1 for excellence in teaching,

research, and writing. The awards

were created this year from earnings

on private endowments.

Joan G. Brannon received the

Charles Edwin Hinsdale Professor-

ship; Robert P. Joyce, the Albert and

Gladys Hall Coates Term Professor-

ship for Teaching Excellence; and

Frayda S. Bluestein, the Albert and

Gladys Hall Coates Term Professor-

ship for Outstanding Junior Faculty

Achievement.

The Hinsdale professorship, which

is a lifetime honor for the

holder, was established in

1993 with a gift from the

estate of Charles Edwin

Hinsdale, a twenty-year

faculty member in the

field of courts law.

Brannon joined the Insti-

tute in 1971 and worked

closely with Hinsdale un-

til his retirement in 1981.

Her expertise includes

court structure and pro-

cedure; legal responsibili-

ties of clerks of court, magistrates, and

sheriffs; and landlord-tenant law.

Robert P. )oyce, Frayda S. Bluestein, and Joan C. Brannon

"Ed Hinsdale would be very pleased

if he knew that Joan was the initial
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holder of the professorship created in

his name," said faculty member James

C. Drennan. "As colleagues, they

shared a passion for improving our

justice system by helping those who

work in it."

The awards received by Joyce and

Bluestein, which run for two years,

are named after the Institute's

founders. These awards were estab-

lished from a gift by the late Paul and

Margaret Johnston of Chapel Hill.

Joyce came to the Institute in 1980

and has concentrated his work in the

law of schools and higher education,

elections, governmental employer-

employee relations, and employment

discrimination.

"Bob respects the knowledge and

experience our clients bring to class,

meets them at their level, and takes

them farther along in understanding

the legal constraints on their work,"

noted faculty member Laurie L.

Mesibov.

Bluestein, who became a faculty

member in 1991, specializes in local

government purchasing and contract-

ing, conflicts of interest related to

government contracts, municipal

incorporation, and the process of

privatizing government services.

"Frayda joined the faculty upon the

retirement of Jake Wicker and as-

sumed responsibility for the field of

purchasing and contracting, which

had long been closely identified with

Jake," said faculty member David M.

Lawrence. "She has made the field

thoroughly her own and contributed

significantly to it."

—Jennifer Litzen

(From right)

Interns

Piper

Nieters of

UNC-
Asheville

and

Shannon

Walls of

Belmont Ab-

bey College

meet with Ann Berlam, legislative director

for the Department of Public instruction,

and Dee Atkinson, assistant to Berlam.

Nieters worked closely with Berlam to pro-

duce an annual report of education legisla-

tion and other reports for the department.

Walls assisted Jane Worsham, executive di-

rector of the State Board of Education, by re-

writing an educational pamphlet and

creating a database of educational topics.

Intern Amy Hodge of UNC-Wilmington
(left) helped redesign a crime prevention

program with Richard Martin, )r. (right),

specialist in youth and community develop-

ment for the Department of Crime Control

and Public Safety. Intern Narali Patel of

UNC-CH (center) worked nearby in the

Governor's Office on such projects as

tracking education legislation for Karen

Garr, teacher adviser to the governor.

More Than Thirty Years of Institute Internships

in State Government

Near the end of his governorship, Terry Sanford wanted to ensure

the survival of a state government intern program for college students

that he had begun in 1962. The Institute agreed to take over its adminis-

tration in 1965, and the program continues today. This summer the Insti-

tute placed twenty-one interns in various government offices, primarily in

Raleigh.

From May 20 until July 31 of this year, interns contributed substantially

to their offices by writing articles, brochures, reports, and replies to letters

from constituents; designing new programs; tracking legislation; and suggest-

ing and creating more efficient ways to keep track of information. Interns'

work environments ranged from the Department of Crime Control and Pub-

lic Safety to the Discovery Room at the Museum of Natural History.

"The interns are very well educated people who can perform the same

duties as staff researchers," said intern supervisor Zee B. Lamb, legal coun-

sel to Lieutenant Governor Dennis Wicker. Lamb and the other supervisors

ensured that each intern also learned about various government processes

by touring other departments and observing the progress of legislation.

"Government needs a wide variety of talents," noted Cheryl Daniels

Howell, faculty director of the program. "Therefore the Institute program at-

tracts students from many fields of study, ranging from political science to

medicine. The interns benefit from the knowledge of how government actu-

ally works on a daily basis. They may go on to serve in the public sector, but

whatever career they choose, they will be better-informed citizens as a result

of their intern experience."

The interns live together on the Meredith College campus during the

ten-week summer program. They learn subtle lessons from living as a group,

such as finding common ground with colleagues from different educational,

geographical, and cultural backgrounds.

"The biggest challenge is to keep the group on track," said Lisa

Podhajsky, who has coordinated the program since 1993. "We're providing

good opportunities, and we want the summer to be a positive experience for

evervone." —Jennifer Litzen
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Off the Press

Incorporation of a

North Carolina Town

Second edition, 1998

David M. Lawrence

$13.00*

Discusses the reasons communities incorporate,

some alternatives to incorporation, the methods
of incorporation, and what it means to be a

town. Includes sample budgets to give some un-
derstanding of what municipal services cost.

David M. Lawrence

ofa

North
Carolina

Town

1998

Incorporation

SI

Open Meetings and

Local Governments in

North Carolina:

Some Questions and Answers

Fifth edition, 1998

David M. Lawrence

$13.00*

Details the provisions of North Carolina's open
meetings law and sets out the text of the law as of

Octoberl, 1997.

A Legal Guide to Purchasing and

Contracting for North Carolina

Local Governments

1998

Frayda S. Bluestein

Please call for price information.

Provides answers to questions fre

quently asked by local government offi

cials about local government contracts, com
petitive bidding requirements, purchasing organization

and policies, and ethics and conflicts of interest.

Ordering information

Write to the Publications Sales Office, Institute of

Government, CB# 3330, UNC-CH, Chapel Hill, NC
27599-3330.

Telephone (919) 966-41 19

Fax (919) 962-2707

E-mail to kwhunt.iog@mhs.unc.edu

Internet URL http://ncinfo.iog.unc.edu/

Free catalogs are available on request.

*N.C. residents add 6% sales tax

Ethics in Public Life

1998

A.Fleming Bell, II

$20.00*

A new book of interest to public officials every-

where. Excerpted and adapted from a longer
work, Ethics, Conflicts, and Offices: A Guide for Local

Officials, which covers conflict of interest and
office-holding laws in North Carolina. Explores

what ethics and the public trust mean and ways to

improve the ethical climate of government.

Free catalogs are available on request.
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