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Privatization:

Considerations for

North Carolina

Local Governments

Frayda S. Bluestein and Kyle Gray

Private prisons, privately funded highway lanes,

charter schools, private nonprofit hospitals, con-

tracts for garbage collection and water and wastewa-

ter operations, public-private joint ventures for new

construction, competition with the private sector

—

these and other arrangements involving the private

sector have gained attention as governments at all lev-

els strive to accommodate demands for sen ices and

respond to pressure to curb government spending. Re-

cent trends in management, including reinventing.

reengineering, downsizing, and rightsizing, have been

embraced by public managers, who often introduce

privatization as one component of organizational

change. In addition, privatization has been the focus

of a broader debate about the appropriate size of gov-

ernment and the respective roles of the public and

private sectors in responding to economic and social

problems.

This article provides an overview of privatization

and describes privatization initiatives by North Caro-

Solid waste collection is among the governmental functions most commonly contracted out to private enterprise
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lina governments. It also discusses three components

of service delivery—arranging, producing, and financ-

ing—and illustrates how they are affected by various

approaches to privatization. Finally, the article lists

factors that local government officials should take into

account when considering privatization of govern-

ment services or functions. Another article discusses

legal issues in privatization (see page 28).

This article does not answer the question of

whether privatization is good or bad. Privatization has

the potential to save money, and competition with the

private sector, sometimes a component of privatiza-

tion, can increase government efficiency. But privati-

zation also has risks. Government has a unique role in

protecting the public health, safety, and welfare. It

must ensure that privatization does not place those

interests beyond the control of the public, as repre-

sented by elected officials. Public officials should use

a comprehensive and systematic analysis to deter-

mine, case by case, the costs and the other short- and

long-term effects of privatization.

Definition and Background

In this article, "privatization" means the introduc-

tion of private-sector involvement in some or all com-

ponents of a service or an activity previously performed

by government employees. The most common form of

privatization is contracting with the private sector

("contracting out" or "outsourcing") instead of using

government employees. As explained later, this is really

partial privatization because the government retains ul-

timate responsibility for the service even when private

contractors do the work. Total privatization occurs

when the government ceases its involvement en-

tirely — for example, by selling a utility to a private op-

erator or by terminating its garbage collection service

and leaving the activity to private haulers who contract

directly with customers. Other arrangements, includ-

ing franchising, volunteerism, and public-private part-

nerships, all introduce private-sector involvement and

thus are within the foregoing definition, even though

the government still has a role. Similarly, vouchers,

subsidies, and user fees are changes that decrease the

extent of government involvement in financing, with

effects discussed more fully later.

Privatization is certainlv not a new concept for

government. At a basic level, both public and private

entities face the determination of whether it is more

cost-effective to make or to buy a product. 1 Over the

past several decades, a promise to increase efficiency

in and reduce the size of government has been a

popular political platform, spurred bv the postwar

expansion in the level of government spending. State

and local government officials have also looked to

privatization in the face of fiscal pressures intensified

by the federal government's delegation of more

Frayda S. Bluestein is an Institute of Government faculty member

who specializes in local government purchasing and contracting.

Kyle Gray is a second-year student in the Master of Public Admin-

istration program at The University of North Carolina at Chapel Hill.
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responsibility to the local level. A 1986 study reported

that local governments contracted for S100 billion in

services annually from the private sector.- A more

recent stud}' showed significant increases in the

number and the types of services contracted out

between 19S7" and 1995, especially janitorial services,

solid waste collection, and street maintenance and

repair.'

Indianapolis, Phoenix, and Charlotte have been

leaders in privatization." Phoenix officials report bet-

ter service quality in thirteen departments and cost

savings of more than 52" million as results of the

city's privatization program, which began in 1979. ?

However, not all experiences have been as positive.

After comparing the operating costs of state-run and

privately run prisons, the Tennessee Department of

Correction found that the department itself ran the

state's most cost-effective facility, at a yearly savings

of SIOO.OOCV As illustrated by these different out-

comes, privatization does not always yield cost savings

or improved service quality.

In North Carolina, local governments commonly

contract for certain services, including solid waste

collection, construction, repair and maintenance

work, janitorial services, printing, and some health and

human services, such as day care, foster care, and

home health. State and local governments have also

considered selling entire operations or physical assets

to private entities to reduce the tax burden on their

citizens.

The 1995 General Assembly authorized a commit-

tee to study state government reorganization and

privatization. The committee's privatization subcom-

mittee has addressed several proposals, including

privatization of public school transportation, sale of

assets (focusing on the North Carolina railroad and

state ports), and lease (instead of purchase) of property

and equipment." The committee will make its final

recommendations to the 199" General Assembly.

The University of North Carolina, in response to a

legislative directive to investigate privatization oppor-

tunities, received a report from a consulting firm rec-

ommending several functions for privatization and

suggesting a multistep process for implementing a

privatization plan/ Each campus in the university

system is currently reviewing services for possible

privatization.

Among North Carolina local governments, Char-

lotte has undertaken the most significant privatization

program (see "Privatization and Competition in Char-

lotte," page 12 in this issue). In fiscal year 1995, Char-

lotte awarded S204 million in sen ice and construction

contracts to the private sector, up from SI 51 million

awarded in the previous year.- The city has also de-

veloped a citywide program for competing with the

private sector, overseen by a citizens' committee.

Mecklenburg County has established a comprehen-

sive privatization program that includes an analysis of

service delivery, a system for determining costs and

competing with the private sector, and a procedure

for developing contracts. Raleigh and \\ ake County

have also devoted significant attention to privatiza-

tion, aided by citizens' task forces charged with iden-

tifying opportunities for privatization. Even though

most North Carolina local governments have no for-

mal privatization program, the question of whether

they can reduce costs through alternative arrange-

ments is always on the table.

Components of Service Deliver)

To say that government provides a particular func-

tion or sen ice is to gloss over the various ways in which

government acts and the different roles that govern-

ment may play. Scholars define and analyze the various

components of government involvement in different

ways. 12 The following discussion, which borrows con-

cepts from several works, describes three distinct com-

ponents—arranging, producing, and financing—and

illustrates how they change under various arrange-

ments for sen ice delivery. This framework allows pub-

lic officials to evaluate alternatives by asking how the

service will be produced, how it will be financed, and

what entity will be responsible for arranging these and

other aspects of the service.

"Arranging" refers to the responsibility for deter-

mining whether to provide the service or the func-

tion, and if so, for selecting the means to accomplish

that. In many cases, especially for traditional or statu-

torily mandated services, the governmental entity,

usually through its governing body , structures sen ice

delivery. That is, government decides what level of

service to provide, how to deliver it, who will be en-

titled to receive it, and who will finance it. In many

privatized arrangements, including the most common
one, contracting with the private sector, government

retains responsibility for arranging. When government

completely privatizes—that is, when it ceases all in-

volvement in a function (sometimes called "load shed-

ding")

—

whether and how to provide the function are

left to the private sector.

Popular Government winter 199,



"Producing" is a separate consideration because

government can arrange a service or a function with-

out using government employees to produce it. As

noted earlier, when government contracts with the

private sector, it still arranges, placing only the re-

sponsibility for production in private hands. Vouch-

ers, tax credits, and subsidies allow citizens to choose

among various public or private producers. Public-

private partnerships may involve shared responsibil-

ity for production, or private production and public

financing. Cost savings from private-sector produc-

tion are often attributed to several factors: economies

of scale; efficiencies due to competition, the profit

motive, specialization, and expertise; and ease of ac-

quiring equipment and hiring personnel, due to the

lack of constraint by laws governing the public sec-

tor. On the other hand, private production, especially

when accomplished by contracting, raises a number

of concerns, including the possibilities of corruption

in the contract award process, cost escalation over

time, a decrease in employee benefits, a decrease in

quality of service due to the profit motive, and loss

of control and responsiveness to citizens' concerns. 13

When production is privatized, government as the

arranger of the service must still define levels of ser-

vice and expectations for quality through contractual

relationships, anticipate the effects of changes in ser-

vice needs or defaults by contractors, and monitor the

contract, incurring continuing administrative costs

that are sometimes difficult to estimate.

"Financing" involves a distinct set of policy issues

and is not necessarily linked to production. For ex-

ample, a change from government to private produc-

tion through contracting often involves no change in

financing. An arrangement that is funded by taxes

redistributes wealth, providing benefits without regard

to one's ability to pay for them and requiring payment

without regard to one's direct benefit or use.
14 In con-

trast, an arrangement that involves a decrease in gov-

ernment financing can have regressive effects. For

example, if user fees finance a service or if a subsidy

replaces total government funding for a service,

people who have limited resources may no longer

have access to the sen ice. If government retains some

involvement in arranging services, these policy deci-

sions are a governmental role. However, when govern-

ment has no involvement, these decisions are made

entirely within the private-sector marketplace.

When considering alternatives, local governments

should try to select the best roles for the public and

private sectors in each category for every activity or

function. This means that local governments should

consider more than just the cost of production. They

should consider whether government should control

or participate in establishing the level of service, the

extent of its availability, and the method of financing.

When private production is more cost-effective, local

governments can preserve the levels of service and the

availability of services by contracting for production

and retaining responsibility for arranging. When only

partial government funding is necessary, a subsidy or

a public-private partnership is an appropriate arrange-

ment. If a service is widely available in the market-

place and those who benefit can afford to pay for it

and should be required to do so, government can stop

arranging it. The following sections discuss specific

factors that local governments should consider in ar-

riving at optimal arrangements for service delivery.

Factors in Privatization Decisions

Cost

The most common reason for privatizing is to save

money. In a 1992 survey of more than 1,400 cities and

counties by the International City/County Manage-

ment Association (ICMA), 90.3 percent of the respon-

dents indicated that fiscal pressures had prompted

their privatization efforts. 1
' Despite the emphasis on

savings in privatization decisions, most governments

lack an accepted methodology for comparing the costs

of government and private providers. For example, in

a survey of 120 cities and counties concerning con-

tracting practices, more than 50 percent responded

that they did not use a set procedure to compare the

cost of government production and private contrac-

tors.
16 Several useful methodologies for comparing

costs do exist,
1 but capturing and comparing govern-

ment and private production costs is uncharted terri-

torv for mam units of government.

Cost of Government Production

To analyze the potential cost saving from privati-

zation, a governmental unit must first compare the

costs of government production and private produc-

tion. As an initial step, the unit must identify and de-

scribe with specificity the service being considered,

and determine the unit's current cost of producing it.

This process is useful even if privatization ultimately

does not occur because it introduces a level of cost

Popular Government Winter 1997



Competing with the Private Sector

How does a public entity compete with the private

sector? Typically, when a local government is in-

volved in bidding, it is receiving bids from outside

providers of goods or services. Some units, however,

are preparing bids as a way of comparing the costs of

public and private production of services. The con-

cept of competing with the private sector was popu-

larized in the book Reinventing Government. 1 The

authors, David Osborne and Ted Gaebler, empha-

sized that inefficiencies have developed in the pub-

lic sector because it has viewed itself as a monopoly.

Experience has shown that the process of bidding

against the private sector has generated innovation

and improvement in public-sector delivery of service.

With the exception of two categories of contracts,

local governments in North Carolina are free to bid

against the private sector without complying with any

statutory procedures. When local governments con-

tract for construction or repair work and for the pur-

chase of apparatus, supplies, materials, or equipment,

Sections 143-129 and -131 of the North Carolina Gen-

eral Statutes (hereinafter G.S.) require them to receive

bids if the expenditure exceeds $5,000. In the context

of privatization decisions, one way to think about

these statutory requirements is that they mandate

that the private sector provide certain goods and

services except for projects within the scope of G.S.

143-135, a limited exception to the bidding laws that

allows certain work to be done with a unit's own
forces. (This limitation is discussed in more detail in

"Privatization: Legal Issues for North Carolina Local

Governments," page 28.) For most other types of ser-

vices, which do not require competitive bidding, lo-

cal governments have broad discretion to develop

procedures for obtaining competition and determin-

ing the best method of delivering services.

Phoenix is recognized as a leader in using compe-

tition. According to the city's manager, the approach

is part of an overall strategy to improve efficiency in

government, which he describes as "eompetitiviza-

tion" rather than privatization.

Competitivization means that the city competes with

private firms to win the right to deliver certain ser-

vices at the most economical cost to citizens. If the

city department can perform the job at the lowest

cost while maintaining desired services levels, the city

is awarded the contract. . . . The bidding of city ser-

vices is one element of a strategy to improve

Phoenix's operational practices and management by

introducing competition into government operations.

The goal is to use competition to obtain for the public

the best-quality services for the lowest sustainable

price. 2

accountability that many governmental units have

not achieved before. Governments engaged in mea-

suring their performance and "benchmarking" (devel-

oping targets) may have tackled many of the service

definition and accounting problems necessary to com-

pare public and private costs. (See "Measuring the

Performance of Local Governments," page 41 in this

issue.) As noted in "Competing with the Private Sec-

tor" (above), if the local unit evaluates its cost by al-

lowing its own department to submit a bid, both

accountability and cost-saving innovation may result.

(See "The Charlotte Model for Competition: A Case

Study," page 19 in this issue. It describes a success-

ful bid submitted by the Charlotte-Mecklenburg Util-

ity Department for operation and maintenance of two

of the department's eight treatment plants.)

A major problem in analyzing costs for privatiza-

tion decisions is cost allocation. Governmental ac-

counting generally does not require full allocation of

direct and indirect costs.
ls Although many local gov-

ernments prepare indirect cost plans for grants and

federal reimbursements, they do not make budget

decisions based on cost accounting for particular ser-

vices. In addition, private-sector cost accounting, to

which governments may look as a model for their own

cost analysis, includes capital asset depreciation,

which financial accounting for general government

sen ices typically does not capture.
14 These differences

make accurate comparison between government and

private costs difficult.

The governmental unit must also decide whether

to include in its cost accounting only the costs that it

will avoid by discontinuing its role as the producer of

a given sen ice, or whether to allocate the full costs,

direct and indirect, including those that will not nec-

essarily be eliminated by contracting out production

(such as a portion of the manager's time spent on the

service being considered). The choice of costing meth-

odology may depend on the purpose of the evaluation.

If the unit is bidding against the private sector, any-

thing less than a full allocation of costs might result

in an unfair comparison. On the other hand, if the

Potular Government Winter 1997



Charlotte has adopted a similar policy regarding

competition with the private sector (see "Privatization

and Competition in Charlotte," page 12 in this issue.)

An important consideration in competing with the

private sector is that the unit does not have to sub-

mit a bid based on how it has previously provided the

service. To the contrary, government has used com-

petition as a tool for innovation and improvement in

how it carries out certain functions. "The Charlotte

Model for Competition: A Case Study," page 19 in

this issue, describes the process that the Charlotte-

Mecklenburg Utility Department used to prepare a

bid for operation of two treatment plants. It illustrates

in detail the changes made by a team of employees

to generate efficiency and cost savings.

A key component in the innovation brought about

by competition is that management gives the employ-

ees who are currently responsible for carrying out the

function an opportunity to suggest changes. Describ-

ing the team approach used in Phoenix, the manager

notes:

It is important to eliminate the bureaucratic layers

that keep the line employee from doing his or her job

more effectively. . . . All departments can benefit

from a mechanism that allows all workers, their

unions, and management to cooperate, break down

walls, and innovate. Employee morale can improve

when line workers realize that their ideas count and

contribute to the success of their organization and

their job. These benefits . . . are every bit as impor-

tant as the cost savings achieved. 5

Viewed this way, competing against the private sec-

tor has the potential to develop efficiencies in all gov-

ernment services, not just those being considered for

privatization.

Competition is one tool that local governments can

use to determine the most cost-effective way to deliver

services. As noted in the main article, factors in addi-

tion to cost should be evaluated to determine the best

arrangement.

Notes

1

.

David Osborne and Ted Gaebler, Reinventing Govern-

ment: How the Entrepreneurial Spirit Is Transforming the

Public Sector (Reading, Mass.: Addison Wesley Publishing

Co., 1992).

2. Frank Fairbanks and Ed Zuercher, "What's Wrong
with the Phoenix Model?" Public Management 76, no. 12

(Dec. 1994): 19,20.

3. Fairbanks and Zuercher, "Phoenix Model," 22.

resources will be redirected to other government ac-

tivities, perhaps only the savings that will truly be re-

alized should be counted. 2"

Cost of Private Production

In contrast to government's own cost, the cost of

private production is relatively easy to determine. It

primarily consists of the amount of the bid or the pro-

posal from a private-sector provider. However, govern-

ment incurs additional costs under private production

and must add them to the bid to arrive at an accurate

cost of privatization. Government costs for private pro-

duction include the expense of administering, monitor-

ing, and enforcing the contract with the private entity;

compensation for employees who are terminated; the

cost of creating and approving the contract; and, for

some services, the cost of reinitiating them or acquiring

substitutes if the contractor defaults. Unfortunately,

many of the government costs associated with private

production are not known at the time of contracting

and can only be estimated. If it is too difficult to esti-

mate the cost of monitoring (for example, when satis-

factory performance is hard to quantify), or if the cost

of retaining the ability to reinitiate the service is very

high, privatization may be inappropriate.

Proponents of privatization have suggested that the

cost of contracting should be reduced by the amount of

new taxes that the private contractor will pay as a result

of receiving the contract. 21 Presumably this would in-

clude only the taxes arising from the work undertaken

under the contract and only those that would be re-

turned to the contracting unit— for example, property

taxes on a new or expanded local facility to sen ice the

contract. In addition, funds received from liquidating

equipment may be counted as a one-time cost saving

from privatization." Statutorily mandated procedures

for disposing of public property must be complied with

when privatization involves liquidation of equipment. 25

As noted in "Privatization and Competition in

Charlotte" (see page 12 in this issue), inherent differ-

ences between public and private production make it

Popular Government Winter 1997



difficult for a government to create an entirely "level

playing field." It is important to recognize, however,

that the government is not legally required to do so.

Although a local government may not act arbitrarily

or discriminate against contractors on the basis of race

or political point of view, 24 the question of how best

to deliver services is within the broad legislative dis-

cretion of the governing board. Thus issues of fairness

in the cost comparison methodology are of practical

and political but not legal significance. Indeed, even

if the cost comparison indicates that private produc-

tion would cost less, the governing body may conclude

that other factors make in-house production more

desirable.

Competition in the Marketplace

Closely linked to cost as a factor in privatization

decisions is the issue of whether there is sufficient

competition within the private marketplace. One of

the main tenets of privatization is that competition

to obtain and retain a contract, whether between pub-

lic and private providers or among private providers,

will improve the quality and lower the cost of the

service provided. This philosophy is reflected in the

"Yellow Pages test" employed by some units, includ-

ing Charlotte. As a general rule, all services provided

by Charlotte that have Yellow Pages listings are can-

didates for privatization. For this approach to suc-

ceed, however, the local economy must be large

enough to sustain a number of private service provid-

ers. Where the private marketplace lacks sufficient

competition or expertise, private providers may en-

gage in monopolistic behavior, raising prices and

reducing quality over time. 25

Lack of competition is particularly risky once a lo-

cal government eliminates its own capacity to provide

the service. One commentator describes this concern

as follows:

\\ hile in principle the government can replace unsat-

isfactory suppliers and contract with more efficient

and effective ones or produce the service itself, this

option will often be absent, because no other respon-

sive and responsible contractors are available. When
a municipality sells its own fire trucks, buses, or sani-

tation equipment in favor of contracting out, it

greatly reduces the possibility that it can act as a po-

tential competitor to private firms if their perfor-

mance proved [sic] unsatisfactory. Sunk contracting

costs and the need for service continuity may mean
the government unit may have little choice but to

utilize a particular supplier on a long-term basis.

Therefore, the problem of service monopolies cannot

simply be avoided by relying on the private sector,

since the private sector itself may not be marked by

competition among suppliers. :h

The government will incur costs to reenter the mar-

ketplace or provide temporary service if the contrac-

tor defaults or enters bankruptcy, especially if

continuity is important to protect public health or

safety. These potential costs should be considered as

part of the privatization decision.

To guard against this type of dependency, govern-

mental units of sufficient size can consider parceling

out service contracts to several private service provid-

ers. Using a number of private contractors for the

same service at different times or in different parts of

the jurisdiction lets the government compare their

quality and provides an emergency backup if one of

the contractors defaults. Competition can also be cre-

ated in limited markets. For example, governmental

units can jointly contract with private providers for

commonly used services, allowing the providers to

take advantage of economies of scale and, as a result,

to lower fees to each participating unit. 2 " Another

approach for units of sufficient size (100,000 people or

more) is to create internal competition by designating

separate districts in the city for service by contractors

and by public employees, or by establishing multiple

districts with public-private competition for each. By

creating separate service districts, the city can encour-

age direct competition between private and public

service providers as they vie for future contracts. :s

Some functions lack competition in the private sec-

tor because they have traditionally been carried out

only by the government.^Government functions that

have few or no counterparts in the private sector may

not benefit from the economies of scale and the effi-

ciency of production that are often cited as advan-

tages of privatization. Indeed, government takes

responsibility for some functions precisely because

they do not generate enough profit to interest the

private sector. The lack of a readily available indepen-

dent private marketplace for functions traditionally

performed only by government may signal that the

functions involve matters of important public health,

safety, and welfare requiring significant and continu-

ing government involvement. Nonetheless, whether

for economic or philosophical reasons, an increasing

number of these functions arc being considered for

privatization. Once the market for them is opened to

private competition, the number of private competi-
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tors may increase over time, and the benefits of priva-

tization may be realized.

Some traditional]}' governmental functions, particu-

larly health and human services, have been privatized

through transfer to nonprofit organizations specially

organized for that purpose. According to at least one

analysis, privatization in this context does not result in

the benefits traditionally predicted by its proponents/"

Instead, the nonprofit organizations have taken on

many of the characteristics of their governmental pre-

decessors. Officials considering privatization should

not make the same assumptions about functions for

which there is an independent private market as they

make about more traditionally governmental functions

that lack a competitive private market.

The city could pay more to adjust the contract, incur

expenses to respond with its own forces, or ask the citi-

zens to accept a lower level of service. In contrast,

when government forces are doing the work, the unit

has more flexibility to adjust sen ice delivery. The lack

of flexibility during the term of the contract and the

need to articulate performance requirements are sig-

nificant but easily overlooked factors in privatization

decisions.

Local governments can include citizens as well as

public- and private-sector participants when develop-

ing performance requirements. M These groups can

help the governing body determine the level of service

to be used to compare costs and thereafter to moni-

tor performance, ensuring that public and private

forces deliver the promised quality.

Performance Requirements and

Service Quality

Privatization often requires governmental units to

identify and describe levels of service quality. This is

necessary to ensure that cost comparisons are accurate

and that the privatized arrangement will not result in

a decreased level of service. Service quality should be

described in terms of performance requirements and

should be incorporated into contracts that can be

monitored and enforced by the contracting unit.

Most government agencies have not traditionally

operated under clearly articulated performance mea-

sures. Recently, however, governments at all levels

have increasingly begun to engage in performance

measurement, and some have defined quality lev els as

part of their continuing strategies to improve govern-

ment efficiency and accountability. (See "Measuring

the Performance of Local Governments," page 41 in

this issue.) Although they may not necessarily do this

work as part of a privatization program, it may be use-

ful for that purpose.

Once a contract is awarded, the private prov ider's

obligations are limited to the terms specified in the

contract, so the contract must be comprehensive and

specific about what is required. Thereafter, adjust-

ments in the level of service or other modifications

must be negotiated w ith the contractor. For example,

one city's contract for solid waste collection did not

specify that trash around the container must be col-

lected, even though the city typically provided this

level of sen ice. Once the contract was in place, citizens

complained (to the city, not to the contractor), but the

time to define the contractor's responsibility was past.

Effect on Public Employees

Another major consideration in whether to priva-

tize is the likely effect on public employees. In some

states the presence and the power of public employee

unions have featured significantly in debates about

privatization. Although North Carolina local govern-

ments are prohibited from contracting with unions, 5:

units generally feel a responsibility to their employees

when privatization eliminates jobs. As noted earlier,

some governments allow their own departments to

prepare bids, in effect offering government employees

the opportunity to make the best case for retaining

their positions.

When positions are eliminated, units may try to re-

duce staff through attrition or transfer within the orga-

nization. In some cases the privatization agreement

may require that the private company offer positions to

former employees at equivalent salary levels or for a

minimum time." Such a requirement may reduce the

private company's flexibility in hiring and compensa-

tion and thus reduce the government's potential sav-

ings, but the government may be willing to accept that

cost in consideration of its employees. Finally, some

units have considered giving the employees working in

soon-to-be-privatized activities an opportunity to form

a private company to compete for the work.

Ultimately a government's approach to job loss

from privatization may be a function of the underly-

ing motivation for the change. If the unit is pursuing

privatization to reduce the size of government or to

eliminate government competition with the private

sector, a decrease in the number of public employees

PorutAR Government Winter 1997



may be a desired result. Nonetheless, providing rea-

sonable opportunities for individual employees who

are displaced by privatization is a major factor for

most governing boards deciding whether to privatize.

The article about Charlotte's competition program

(see page 12) demonstrates several strategies for ad-

dressing employee issues.

Equity and Protection of the Public Interest

Much of the privatization debate extends beyond

considerations of cost and performance. For many en-

gaged in that debate, an underlying concern about

privatization stems from their fundamental views on

the role of government in society. Although some

people feel that government has grown too big and too

often performs functions better left to the private sec-

tor, others fear that the private sector will not ad-

equately protect the public interest when it takes over

functions previously provided by the government.

Even the most ardent privatization proponents recog-

nize that government has some role to play. The differ-

ence in approaches stems from the individual's view of

what constitutes essential government activity.
34

Related to the debate about the appropriate role of

government is the effect of privatization on citizens'

access to services. When faced with a proposal to priva-

tize a traditional government service, citizens have in

many cases voiced concern that private service provid-

ers wil] restrict public access to that service. Despite

some cynicism about government, citizens recognize

that they have at least some opportunity to appeal to

and perhaps to influence their elected officials, an op-

portunity that is cut off if a service is left entirely to the

private sector. Of course, when government contracts

with the private sector, the unit still has a role in arrang-

ing the sen ice, such as establishing performance levels

and financing, and in monitoring it. But laws designed

to facilitate public access, such as open meetings and

public records laws, generally do not apply to private

entities, even when they are under contract with gov-

ernment and being paid with tax dollars. (See "Privati-

zation: Legal Issues for North Carolina Governments,"

page 28, for further discussion about the question of

when public laws apply to private entities.) Indeed, pro-

ponents of privatization sometimes cite as one of its

advantages the fact that the public bidding and person-

nel laws—identified as causes of increased cost and in-

flexibility of government production— will not apply.

As noted earlier, when considering privatization, gov-

ernments must determine whether particular services

require continued government involvement, in either

arranging or producing, to protect the public interest.

Governments have responded to public concerns by

involving citizens in privatization decisions through

panels and commissions."' This allows governmental

units to receive public input into how contracts with

private providers are established and monitored and

thus to build public confidence in the outcomes of

privatization.

Conclusion

Privatization has the potential to improve signifi-

cantly the way in which government operates, through

cost savings, increased accountability, and increased

efficiency. At the same time, the political and philo-

sophical debate about privatization raises questions

about the proper role of government. The article on

legal issues (see page 28) notes that as private entities

assume an increasing role in functions previously

provided by government, courts have struggled to

draw clear lines of distinction between public and pri-

vate action. Citizens and elected officials must also

find ways to strike the proper balance between cost-

effectiv eness and the public interest. Decision makers

can benefit from careful consideration of the various

factors involved in privatization and can learn from the

experiences of other governmental units in making

their own decisions on privatization.
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Privatization and
Competition in Charlotte

Pamela A. Syfert and David Cooke

On June 10, 1996, the Charlotte City Council

unanimously approved an agreement with

CM-ConOp for operation and maintenance of a city-

owned water treatment plant and wastewater treat-

ment plant. Under the five-year agreement, the city

will pay CM-ConOp S~.5 million, and water and

sewer customers will save S4.2 million. CM-ConOp's
proposal beat those of seven international firms expe-

rienced in water and wastewater contract operations.

What is CM-ConOp? CM-ConOp stands for

Charlotte-Mecklenburg Contract Operations, a team

composed of and representing the employees of the

City of Charlotte and the Charlotte-Mecklenburg Util-

ity Department. Simply put, city employees faced

with competition found better and more efficient

ways to operate water and wastewater treatment

plants. To date, this is the city's best illustration of the

benefits derived when traditional municipal services

—

that is, those delivered by enterprises owned and

wholly operated bv city workers—are subjected to

head-to-head competition with the private sector.

Charlotte has found that competition works. The
purpose of this article is to share our experiences intro-

ducing competition into local government. We are

asked frequently about our efforts: How did you get

started? How did employees respond? Did you have to

change your processes? Did you save any money? How-

did you monitor the private sector? This article at-

tempts to address many of these questions.

Pamela A. Syfert is the city manager of Charlotte. David Cooke was

the coordinator of the city's privatization and competition efforts at

the time he wrote this article. He is now deputy countv manager

of \\ ake Counts

.

"Privatization" as Defined in Charlotte

The term "pri\ ati/ation" means many things

to many people. In Charlotte it means principally

(1) contracting or inviting competition for services

and (2) asset management.

Contracting or Inviting Competition

for Services

Charlotte's goal is to provide "the best service at

the lowest cost." To this end, since February 1994,

the city has investigated more than fifty possibilities

for contracting with the private sector or inviting

competition to provide city services. The initiatives

have involved all the services that are also available

in the marketplace. These areas include residential

garbage collection for one-fourth of the city, land-

scape and grounds maintenance, fueling of the city

fleet, printing and copying, administration of the false

alarm ordinance, special transportation services, street

widening and resurfacing, replacement of traffic sig-

nal bulbs, tree trimming and removal, building main-

tenance, and others.

The city has achieved savings in most areas,

whether the city or private firms have won the com-

petition to provide the service. Examples include es-

timated annual savings of 570,000 in garbage

collection and 595,000 in print shop and copier ser-

vices and, as already mentioned, an estimated five-

year savings of S4.2 million in operation and

maintenance of water and wastewater treatment

plants. More important, competition has changed the

day-to-day functions of the city's workforce. Employ-
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ees now constantly look for ways to reduce costs and

improve services. These benefits cannot always be

documented, but they are real and are the best mea-

sures of the success of competition.

old convention center. The city has also considered

selling a wastewater treatment plant and getting out

of the cemetery business. Today a debate about the

future of the Charlotte Coliseum is under way.

Asset Management

"Asset management" means identifying and analyz-

ing all physical assets (land and buildings) and evalu-

ating alternative arrangements for ownership and

management. Our goal is to maximize use of and re-

turn on existing and future assets.

During fiscal year 1995, Charlotte sold approxi-

mately S10 million in property. An additional S20 mil-

lion in property is on the market, including the city's

Evolution of the Privatization Policy

Like most other cities and most counties across the

United States, Charlotte for some time has called on

the private sector for many services, including collec-

tion of garbage from apartment complexes, janitorial

services, and engineering design. However, during the

early 1990s, fervor for privatization and more efficient

or smaller government spread across the nation.

Indianapolis, under Mayor Stephen Goldsmith, was

Charlotte's Policy on and Goals for Competitive Bidding

Policy Statement

The City Council will evaluate whether an indi-

vidual City service should be considered a "public" or

"private" service. If the Council determines that a ser-

vice is a public service (involving a City-wide standard

of service, determined and administered by the City

and paid for by a tax or governmental levy), the follow-

ing policy shall apply:

In evaluating the most efficient and effective way

to provide public services, the City shall use a com-

petitive process in which private service providers are

encouraged to compete with City departments for the

opportunity to provide such services, and in which the

option of delivering services through public employ-

ees and departments must be justified through the

competitive bidding process. The City shall encourage

the provision of public services through contracts with

private service providers, wherever this offers the low-

est cost, most effective method of service delivery

consistent with service level standards and other

adopted City policies.

Goals for Services Contracting

1. The City Council wishes to provide the highest

quality services at the lowest cost, whether pro-

vided by City forces or by private contracts.

2. Current contracts for services will be reviewed to

ensure that existing private service providers are

being held accountable and are providing effective

and efficient services as specified by individual con-

tracts. This review may result in placing a service

out for competitive bidding again, with the City

also submitting a bid for doing the work.

3. The City Council will systematically assess current

City services to determine the appropriate level of

service to be provided, whether by City forces or by

private contract.

4. The City Council will assess the relationship of a

service being considered for competition with other

Council priorities and policies. Council will use this

assessment to determine whether the services will

be subject to competitive bid and in what amount,

to determine any special provisions which may

need to be included in specifications to address

other Council priorities and policies.

5. Efforts should be made to minimize the impact on

current City employees affected by competition.

Each competition recommendation should include

an assessment of the effect on employees and rec-

ommendations for handling any negative impact.

6. The City Council will make an assessment of how

to best provide a "level playing field" for the City

and all potential private service providers. This as-

sessment will include defining the public values of

City services and how those values will be ad-

dressed in the bid process and specifications.
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among the most heralded examples. The city pursued

privatization in nontraditional areas, including waste-

water treatment and airport operation, and it required

public employees to compete with the private sector

in most areas. What was happening in Indianapolis

was on the «ay to Charlotte.

In 1992 Charlotte's mayor, Richard Yinroot, ap-

pointed a Mayor's Privatization Task Force, made up

of citizens, to "evaluate sen ices and facilities provided

and managed by the City of Charlotte and to deter-

mine whether they could be delivered more effec-

tively and efficiently by the private sector."- After a

year's study, the task force reported to the city coun-

cil, recommending that the council foster competition

between the public and pn\ate sectors in providing

municipal services. "Competition is the primary force

that keeps private businesses efficient and focused on

customer needs," the task force wrote. "The city

should have to compete and perform in the same

manner as demanded for private business to continue

performing services. "-

In November 1993 the city council approved a

policy statement and goals for contracting for sen ices

(see page 13), which can be summed up as follows:

the city will seek the best service at the low est cost,

either through city forces or the private sector, and

a competitive procurement process will determine

who the service provider will be. The city council also

established a Citizens' Privatization/Competition Ad-

visory Committee to monitor progress toward the

goals.

Implementation of the Policy

Following the approval of a privatization policy and

the establishment of a citizens' advisory committee to

monitor progress, the organization wrestled with how

to prepare a workforce of 4,800 to compete, especially

when competition might mean the loss of jobs. The

city has used three strategies over the past three years:

communication efforts, organizational changes, and

changes in systems and policies.

next day their jobs were contingent on competing

successfully with the private sector. We took several

approaches to communicating that competition was

here to stay in our organization, that city workers

could compete successfully, and that competition

could make us better.

"A Picture of Our Future"

In August 1994 the city manager initiated a process

to answer the question, "What might the city's ser-

vices and workforce look like four years from now?" As

part of that process, a group of employees and man-

agers developed a "picture." They based it on an ex-

amination of local, state, and national trends and the

expectations of political leaders, citizens, and city

employees.

The following statements are taken from Char-

lotte's Picture of Our Future:'

• Government will be addressing community prob-

lems through partnership arrangements and by

brokering services, placing less emphasis on new

government programs as solutions to problems.

• Government vv ill be competitive in cost and qual-

ity with the private sector for services provided by

city employees.

• All city services that are available in the private

sector will be put up for competitive bid.

• There will be fewer employees providing direct

services to citizens, except for public safety.

• Competition vv ill change the way in which the city

approaches human resource issues: recruiting, pay

and benefits, training, scheduling, promoting, etc.

In November 1994 the city manager and the

deputy city manager began meeting with city employ-

ees to discuss the future. \\ orkers were discomforted

by the messages communicated but agreed that the

messages were an honest representation of the expec-

tations of Charlotte's citizens and elected officials.

The Picture of Our Future became the focal point for

explaining the coming changes in how we would con-

duct our business. (The discussions revealed that em-

ployees appreciated knowing where the organization

was going, even if the news was not entirely positive

for them. Everyone appreciates honesty.)

Communicating a Future with Competition

From city employees' perspective, the whole world

was changing. One day they worked for the city, fairly

secure in their jobs as long as they worked hard. The

"Privatization/'Competition Update"

The city also began to publish a monthly Pri-

vatization/Competition Update and to distribute it to

all city employees, city council members, and mem-
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bers of the citizens' advisory committee. The update

chronicles competition efforts throughout the city

government.

prepare requests for proposals (RFPs), determine the

cost of services, prepare bids and proposals, and learn

how to become more competitive.

Organizing Differently

Citywide Reorganization

In September 1993, before the city council

established the privatization policy, the city's twenty-

six departments were reorganized into nine "key

businesses" and four "support businesses." The goals of

the reorganization were to focus on essential service

areas, to run each department more like a private busi-

ness, and to make the departments more accountable.

Key businesses were required to develop business

plans, and decisions about human resources, budget,

finance, and purchasing formerly made by central ad-

ministrative staff were delegated to the key business

executives (formerly department heads). The change

was significant and, in hindsight, critical to competing

successfully with the private sector. Key businesses

have now had three years' experience in business plan-

ning and operating more autonomously (for example,

making decisions about buying technology, redesign-

ing jobs, and reclassifying employees).

Steering Committees

We established two steering committees to oversee

the privatization and competition effort: one on con-

tracting and inviting competition for services, the

other on asset management. Each committee in-

cludes key business executives and an assistant city

manager.

Citizens' Advisory Committee

The Citizens' Privatization/Competition Advisory

Committee created by the city council in 1993 has

played an important role in providing detailed guide-

lines on contracting and inviting competition for ser-

vices, and asset management. The city council's

guidelines prescribed a broad role for the committee,

and, as a result, its members have been involved in the

competition process from beginning to end. They

have helped prepare RFPs, reviewed the city's costing

methodologies, evaluated proposals and bids, and

made recommendations to the city council.

Competition Plans

Each key business—even Police and Fire—has a

five-year competition plan that includes the following

elements:

• A list of the services provided by the key business

that are also available in the private sector

• A schedule for subjecting the services to competi-

tive bidding

• Strategies for making the key business more com-

petitive

A summary of the competition plan for the Charlotte-

Mecklenburg Utility Department appears as Figure 1.

Support Staff

During fiscal year 1995, we reallocated positions to

provide support and assistance to key businesses in

competition, to track the progress of competition and

privatization citywide, and to work with the citizens'

advisory committee. Support staff help key businesses

Making Changes in Systems and Policies

We understood early that if the city was to compete

successfully, changes would be necessary. Indeed,

changes have occurred at the work unit level, the key

business level, and the city level. Each competition

initiative seems to alter somewhat our way of doing

business. Two citywide changes are described in the

following sections.

Activity-Based Costing and Management

To control our costs, we are implementing activity-

based costing and management on an organization-

wide scale. Activity-based costing requires each of the

key businesses to identify all "activities," or services,

and to identify all resources (staff, tools, office space,

supervisors, etc.) necessary to deliver the services. Our

goal is to put all cost information (including all over-

head) at the activity or service level. We expect this to

change how we prepare and administer our budget and

track financial information.
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Workforce Preparedness

Although cih employees never had an explicit

guarantee of employment until retirement, they cer-

tainly had an implied guarantee (we refer to it as the

"informal contract"). That has changed. Our efforts to

prepare employees and to communicate a different

message have several components:

• Adopting a new policy, which does not imply life-

long employment. The new Human Resources Phi-

losophy states:

The City of Charlotte is committed to providing

qualitv services at market competitive costs

through service delivery by City employees or

when costs would be lower, through privatization.

The City is also committed to the skills develop-

ment of its employees, "both to enhance their ser-

vices to citizens, or when necessary due to

organizational changes or privatization to prepare

them for opportunities within or outside of the

City organization."

• Continuing our pay and benefits programs, which

are based on the city's remaining competitive in

recruiting and retaining employees, and becoming

competitive with private organizations in terms of

overall costs. The programs are also intended to

emphasize performance.

• Evaluating incentive programs similar to the

private-sector practice of profit sharing.

• Offering new training programs. City employees

may enroll in a course called Competition 101. In

the training, employees are assigned to groups,

each of which forms a business to compete against

the city. \\ e ask the groups to identify what they

would do differently (in running their new business)

than the city does today. Then we explore how the

city might implement those changes itself. If we

want to compete successfully, we need that kind of

approach.

We also ask each employee to think about what

he or she can do differently. Two-way responsibil-

ity is stressed: the organization's responsibility is to

ensure that the environment (resources, work rules,

etc.) exists for successful competition, and the

employee's responsibility is to use the resources to

compete. Both the organization and the employee

win with this arrangement. Each participant in

Competition 101 receives a book titled The Em-
ployee Handbook of the Vu Work Habits for a Radi-

cally Changing World. It describes, in easy-to-read

form, what an individual can do to be successful.

Lessons Learned

Although we are still learning, we have already

learned much. The lessons include the following:

Know the Competition

\\ e know our competitors much better than we did

before. In the past our efforts to establish standards

focused on comparing Charlotte with other cities. We
wanted to compare our service levels, staffing, and

costs with Raleigh; Winston-Salem; Greensboro; Rich-

mond, Virginia; and so on. In the heat of competition,

however, these comparisons are irrelevant. We now

compare ourselves with our private competitors: in

sanitation, with BFI or Waste Management; in waste-

water treatment, with JMM or Wheelabrator; in fleet

management, with Ryder or Penske.

Competition also leads to sharing. We have found

many private firms willing to assist us with informa-

tion, which we use to improve our posture before for-

mal competitive bidding.

Know the Costs

We recognize the cost of services better than we

did before. One lesson is that bids differ from budgets,

as the authors of "The Charlotte Model for Competi-

tion: A Case Study" explain (see page 1
Q

). Unlike bud-

gets, which are all-inclusive, bids must respond

directly to the requirements of an RFP. I hev should

not be inflated to account for events or conditions

outside the RFP. Key businesses are not required to

include the total cost of a service in a bid, but they do

have to identify that cost, which includes their own

overhead and citywide overhead for costs such as fi-

nance, human resources, training, the city manager,

and the city attorney.

Attention to costs has created many positive

changes in our organization. Some examples include

a key business closing an operations yard to reduce

costs in residential garbage collection; several key busi-

nesses turnmg in vehicles that were barely used, to

reduce the costs of fleet ownership: and several key

businesses reducing the amount of office space that

they used because it was now being charged to them

per square foot.

Analyzing costs has affected internal services, key

businesses now question the amount and the nature
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Figure 1

Charlotte-Mecklenburg Utilities Department Five-Year Competition Plan

Services Available in Private Sector

Employees at Risk

If CMUD Loses Bid

Contract Amount
($)

Savings Realized

($)

Scheduled for Competitive Bidding in FY 1995

Odor control

Maintenance of grounds

Janitorial services

Total

Scheduled for Competitive Bidding in FY 1996

Irwin Creek Wastewater Treatment Plant

Use of wastewater byproducts as fertilizer

Residuals Compost Management Facility

Vest Water Treatment Plant

Location of water lines

Testing of soils and materials

Maintenance of right-of-way

Maintenance of lift stations

Maintenance of instrumentation*

Total

1.0

3.0

3.0

125,000

99,590

66,708

225,000

39,353

34,318

7.0 291,298 298,671

25.0 2,700,000 796,858

0.0 680,000 164,300

6.0 1,300,000 186,000

14.0 1,200,000 193,993

3.0 160,000

5.0 192,750 1,000

5.0 100,100 19,040

9.0 665,000

2.0 111,600 N/A

69.0 7
, 109,450 1,361,191

Scheduled for Competitive Bidding in FY 1997

Labs

Hydraulic and mechanical sewer cleaning

Service renewals

Trunk line monitoring/basin

Permanent flow monitoring

Meter reading (1/4 route sets)

HerbicideATV sewer lines (cleaning)

TVing sewer lines (cleaning)

Total

12.0

20.0

5.0

0.0

0.5

6.0

3.0

3.0

49.5

775,000

733,000

450,000

250,000

65,000

198,000

140,000

121,000

2,732,000

No
data

available

yet

Scheduled for Competitive Bidding in FY 1998

Maintenance of hydrants

Maintenance of meters (1/4 system)

Total

Scheduled for Competitive Bidding in FY 1999

Preventive and corrective maintenance

Water main repairs

Meter reading (1/4 route sets)

Total

Grand Total

8.0 478,000

2.0 63,000

10.0 541,000

19.0 1,260,000

5.0 128,000

6 198,000

10 1,586,000

165.5 12,259,748 1,659,862

Notes: All costs are annualized. Services are listed in the year in which the RFP will be issued. Contract amounts are actual for FYs 1995

and 1996, estimated for FYs 1997, 1998, and 1999. Savings are estimated.

'Maintenance of instrumentation at one plant is scheduled to be contracted out as a benchmarking effort.

of the costs allocated to them from internal support

services (purchasing, finance, human resources, infor-

mation technology, fleet management, etc.). As a re-

sult, charge-back systems are becoming more closely

linked to consumption (of the service) and to market

prices. Support services are also getting smaller. Fig-

ure 2 illustrates the changes in staffing in Charlotte.

The ratio of overhead employees (those providing sup-

port to key businesses) to total employees has declined

since fiscal year 1993.
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Pay Attention to Morale

Privatization and competition require that the orga-

nization change. As noted earlier, we have entered into

a new "contract" with employees, and that has affected

morale. Some employees long for the organization of

yesterday. Some are energized by the opportunities

that change brings. Although we take morale seriously,

we are not retreating to the old ways.

We try to focus on what we can control and on the

environment that we as managers create for our

workforce. Is the environment open enough for risk

taking and a free exchange of ideas? Do key busi-

nesses have the staff, the tools, and the technology to

be efficient? Do they have the time and the resources

for training? In short, are we supporting employees as

they compete? Our aim is to answer all these ques-

tions affirmatively.

Involve Employees

Who knows most about how sen ices are provided?

\\ ho knows best what we should be doing differently to

be more competitive? That is right—our very own em-

ployees. The people who are providing the services day

in and day out (and whose jobs are at stake) are the ones

who should be involved in the competition process.

Figure 2

Changes in the Charlotte Workforce, 1993-96

b.OOO

4.000

!,000

FY 1993 FY 1994 FY 1995 FY 1996

hand, when the city bids, its bids must reflect its

costs. The city does not have the latitude to under-

price a bid— in marketing jargon, to "lowball" or "buy

the bid" or propose a 'loss leader"—as private firms

do for a variety of sound business reasons.

In several instances after a bid has been awarded,

losing firms or city staff have asserted that the winner

bought the bid. Our response has been that as long as

a contractor adheres to the performance criteria of the

contract, the winners are the taxpayers, who receive

"the best service at the lowest cost."

18

Understand the Unpredictability of Bidding

"Benchmarking"—that is, developing targets for

performance— is an important means of assessing an

organization's strengths, but an organization should

exercise caution in using benchmarking to make de-

cisions about service delivery. \\ e have learned that

"you never really know until you bid." For example,

we learned what firms were charging to install radios

and electrical equipment in police cars in other cities

and in counties. On that basis we calculated our costs

and determined that we would be the low-cost pro-

vider of that sen ice. We then bid for it. When the bids

were opened, we were not the winners. The winning

firm had offered Charlotte prices that were one-fifth

of those that thev were charging other customers.

Acknowledge That a "Level Playing Field" Is

Not Always Possible

The city has major cost advantages over private

firms. It pays no taxes (income, property, sales, or gas)

and does not need to make a profit. On the other

Popular Government Winter 1997

Recognize That Competition Works

This article began with the conclusion that com-

petition works. That is our greatest lesson learned.

We are accomplishing things today that we could not

have accomplished without competition. Over the

last five to six years, we have rightsized, downsized,

reengineered, and improved. These efforts resulted in

reduced staff and reduced costs. Competition has

taken us to a new level. Charlotte has shown that

given the time and the resources, local governments

can compete successfully with the private sector.

Notes

1. City of Charlotte, Mayor's Privatization Task Foj£g

Privatization Task Force—Final Report (Charlotte, Na
lune 30, 1993), 2.

---*;»- Wgj

1. Mayor's Privatization Task Force report, 1-3. » iteflpHB

3. Staff of the City of Charlotte, A Picture of Our Future

(Charlotte, N.C.: Nov. 1994), 1.

4. City of Charlotte. Hurnan Resources F>epa

lluin.m Return * Vhih ^ >ph\ (Charlotte; HO.: April 1



The Charlotte Model
for Competition:

A Case Study

Barry M. Gullet and Douglas O. Bean

The Charlotte-Mecklenburg Utility Department

(C.MUD) is a municipal agency that provides wa-

ter and wastewater services to approximately 500,000

residents of Charlotte and Mecklenburg County in

the southern Piedmont region of North Carolina. In

1995, spurred by inquiries from the private sector, un-

solicited proposals to purchase system components,

and political interest, the department decided to allow

private firms to compete with city staff for operation

and maintenance of two of the department's eight

treatment plants, one a water treatment facility, the

other a wastewater treatment facility. Bidders could

submit separate bids for the water plant and/or the

wastewater plant or a combined bid for both. In 1996

the department received eight bids, seven from pri-

vate firms and one from the department's own bid

team, referred to as Charlotte-Mecklenburg Contract

Operations, or CM-ConOp. One of the bids was for

the water plant only. The other seven, including CM-
ConOp's, were combined bids. CM-ConOp submit-

ted the lowest cost proposal, which will result in

savings of 54.2 million over the five-year term of the

contract.

Organization for Competition

City staff and elected officials strongly desired that

the competition processes take place on a "level play-

ing field." Consequently they put up an imaginary

wall between a team that would assemble the bidding

documents and evaluate the bids (the "evaluation

team") and a team preparing the staffs bid (the "bid

team"). Each team had separate consultants as re-

sources. The evaluation team was composed of city

staff and citizens' advisory committee members to

ensure the integrity of the process and the ultimate

recommendations.

Competition as Reality

All the discussion and the preliminary work that

led to competition for operation of the plants were of

interest to everyone concerned. A combination of

three events, however, drove home the reality that

CMUD might not always operate the facilities.

First, after CMUD issued the request for qualifi-

cations, it invited potential bidders to tour the plants.

Two members of the bid team participated in these

tours to hear questions and concerns and generally to

observe the competitors. It was sobering for them to

see more than thirty people at the plants, to know

that those people represented the largest and most

reputable contract operations firms in the world, and

to realize that the firms' representatives were there

to try to take over the plants.

The next and most inspiring experience was visits

that the bid team made to observe firsthand the

Barry M. Gullet is the deputy director of the Charlotte-Mecklenburg

Utility Department. Douglas O. Bean is the department's "key busi-

ness executive," Charlotte's term for department head.
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private operation of treatment plants. The Charlotte

City Council had often cited Indianapolis as a model

city for competition. The plants privately operated for

Indianapolis by the White River Environmental Part-

nership were therefore of great interest to the bid

team. So were the facts surrounding the Indianapolis

staffs unsuccessful bid to continue to operate those

facilities. The bid team also spent several days at

plants in the Montreal, Canada, area. It witnessed

firsthand the excellent appearance and operation of all

these plants with minimum staffing, and it heard from

the managers and the operators about their operating

strategy. This visit made the bid team realize that to

win the competition, it needed to make major changes

in the CMUD operation. Just as important, the bid

team came away satisfied that CM-ConOp could op-

erate in the same manner as the successful private

firms.

The third event was the issuance of the request for

proposals (RFP). Until that time, everything had been

speculation and general preparation. Issuance of the

RFP laid out the rules and the requirements for the

first time and firmly defined the schedule for the re-

mainder of the selection process.

A New Perspective

A major challenge for the bid team was to prepare

a proposal based on a completely new perspective.

From the research that the team had completed, it

knew that traditional public methods of operating

treatment plants were not likely to win the competi-

tion. Further, the bid team quickly realized that it had

to base the proposal wholly on the RFP, excluding

work taking place at both plants outside the scope of

the bids.

Everyone on the bid team was experienced at pre-

paring a budget. No one was experienced at preparing

a bid. Budgets had to be all-inclusive and capable of

absorbing any changed conditions or events over the

two-year budget cycle used by the City of Charlotte.

Finishing a budget cycle significantly under budget

was acceptable. In fact, it was encouraged. A bid, on

the other hand, could not be inflated. The RFP spe-

cifically defined the bidders' responsibility for

changed or unexpected conditions. To be successful,

the bid team had to set standards by and model pri-

vate, not public, methods. This task was difficult be-

cause of the limited availability of reliable information

from private plants.

City and CMUD policies ran counter to some

changes that the bid team felt it had to make in order

to win. The team had to learn to think in new ways

and gather backing from managers for separating

CM-ConOp from some policies. This actually turned

out to be easier than expected because departments

such as Human Resources were anxious to support

CM-ConOp's bidding efforts.

The bid team also had to learn to apply more pre-

cision to plant operations. Traditionally, using more

chemicals than were actually required, or running

equipment continuouslv or at the operator's conve-

nience, had been acceptable. To obtain the most ef-

ficient operations, staff had to have better control over

such processes. Precision was also critical to estimat-

ing the consumption of chemicals and power.

Bid Development

With the guidance of a consultant (HDR Engineer-

ing, Inc.), the bid team used a methodical approach

to developing the bid and the operating strategy for

each plant. It focused on four major areas to improve

operations and reduce costs: energy and utilities,

treatment processes, controls and automation, and

personnel. \\ ithin each area, it developed a menu of

options. The options ranged in some cases from sta-

tus quo operation to extremely radical and potentially

controversial ideas. The team calculated and docu-

mented the potential savings and benefits of each

option. Many options involved capital expenditures or

investments. The team also determined these costs.

Because the bids were to cover five years, the capi-

tal or implementation costs were amortized over this

period at the same interest rate paid bv the city on

recent bond sales. The bid team also considered the

risk associated with each option. During the develop-

ment of the proposal, the team decided that it would

implement several options carrying a moderate risk of

not producing the projected levels of savings, but it

would take no credit for savings in the bid. For ex-

ample, the team projected one strategy to produce

$10,000 in savings. However, the certainty of the pro-

jection was low, so the bid did not take the SI 0,000

into account. This is an important point, for a pro-

gram to share savings beyond the bid level with the

plant staff was a major incentive in the CM-ConOp
proposal.

The bid also proposed strategies involving staffing

and Personnel costs, including reduction of the total
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staffing for the two plants from twenty-nine to sixteen

positions. In the months leading up to the deadline for

submitting the bid, both plants operated with em-

ployee counts approaching the levels in the proposal.

The department allowed this to take place in prepa-

ration for the reductions anticipated if CM-ConOp or

a private firm was the successful bidder.

Although the staffing reductions have attracted a

large amount of attention from proposal evaluators

and others, the most significant personnel strategies

are related to incentives, salaries, and training.

Incentives

The CM-ConOp proposals included an incentive

system that was unprecedented in Charlotte city gov-

ernment. Indeed, it was unlike any in local govern-

ment elsewhere, to the knowledge of CMUD person-

nel. On the basis of private operating practices that it

had observed, the bid team firmly believed that strong

incentives were necessary to maintain operators' inter-

est in the success of the plants. As proposed, the in-

centive plan would return one-half of any operational

savings beyond the bid amount to the plant staff (sav-

ings being the bid amount minus the actual costs).

The remaining one-half would be retained by the

plant, to be accumulated as an operating buffer or

used for minor purchases or improvements. Goals for

operating costs would be set and evaluated monthly.

Payouts to the employees would be made quarterly,

but half of the amount due would be held back for

payment annually. Cost overruns would be deducted

from accumulated savings. Also, for monthly savings

to accrue to employees, two performance goals had to

be met: the plant had to be in full regulatory compli-

ance, and there could be no lost-time accidents.

Salaries and Benefits

In the earliest days of discussions about competi-

tion in Charlotte, employees expected that to com-

pete with the private sector, a bid from a city team

would have to reduce salaries and benefits. As a key

bidding strategy, CM-ConOp actually proposed sal-

ary increases ranging up to 20 percent for some em-

ployees. Benefits remained unchanged. 1'he reason

for the salary increases was to attract and retain the

most highly skilled and best-qualified operators pos-

sible. An interesting result of the competition process

Figure 1

Net Present Values of Bids and CMUD Projected

Operating Costs for Five Years, tor Both Plants

(in millions of dollars)

SI
"'.

Slid

CM-ConOp

CMUD 1997 Budget, Extended -

Bidders and CMUD

Notes: "Net present value" is a calculation that adjusts downward
net expenditures or revenues projected for future years because of

the risks associated with cash flows. The chart shows for each bid-

der the totals of the bid amount for the first year of the contract plus

the net present values for the four other years.

The rounded figures used in the chart show a difference of $4.3

million between CM-ConOp's bid and CMUD's projected operat-

ing costs. The actual difference was $4.2 million, as reported in the

text.

is that CMUD will now have different compensation

plans for operators depending on the plant at which

thev work.

Training

Training was also a kev bidding strategy for CM-
ConOp. Substantially more funds were included in

the bid amount than had ever been invested in train-

ing of operators. This was critical to developing excel-

lent operators and sustaining high plant performance

at minimum cost. CM-ConOp's goal was to raise each

operator to the level of a trainer in one or more par-

ticular aspects of plant operation so that an internal

network of experts would be available as a resource for

all the CMUD plants. Additionally, CM-ConOp pro-

posed cross-training of operators to allow better use of

time and to build greater understanding of overall

operations and goals.

Selection

The bids were evaluated on the "net present value"

of the bid amount for each of five years. (Net present

value is a calculation that adjusts downward net ex-

penditures or revenues projected for future years be-
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cause of the risks associated with cash flows.) The bids

submitted by CM-ConOp were the lowest in every

case. The five-year totals of CM-ConOp and the six

other firms submitting combined bids are shown in

Figure 1. For comparison, the fiscal year 1997 operat-

ing budgets for the two plants before the competition

have been added together and extended for five years,

and their net present values have been calculated and

totaled.

The evaluation team concluded that the CM-
ConOp proposal should be accepted, and it presented

its recommendation to the CMUD Advisory Commit-

tee and to Charlotte's Citizens' Privatization/Compe-

tition Advisory Committee. After hearing the details

of the proposal and understanding the level of evalu-

ation completed, both groups unanimously approved

the recommendation. The final recommendation to

the Charlotte City Council on June 10, 1996, was that

the CM-ConOp proposals be accepted and that the

council approve a resolution establishing a memoran-

dum of understanding with CM-ConOp.

Unexpected Results

The competition process dramatically changed the

perspective of the bid team members. Evidence of

this has surfaced in other, often unanticipated areas

of the CMUD operation. For example, during a re-

cent selection of consultants based on their qualifica-

tions, one finalist showcased a treatment plant project

that proposed a significant staff increase relative to

the added capacity and equipment. On the basis of

this action, along with the consultant's lack of concern

about operating costs, the selection panel eliminated

the consultant. On the same project, the project team

(which included several members of the bid team) re-

quested that the first step in designing an expansion

of the facility be to develop an optimal operating plan

for the facility. The suggestion was that the plant be

designed around operations, departing from the typi-

cal CMUD practice of operating around the design.

Neither episode would likely have occurred without

the competition experience.

Conclusion

The Charlotte model for competition has shown

that competition is good. It has also demonstrated that

local government can compete with the private sector

in both technical and cost areas, and win. For this to

happen, local government employees must adopt the

methods of the private sector and receive support

from their policy makers. The effort is extremely in-

tense, but the rewards are worth the work. M
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Charter Schools:

An Experiment in

Privatizing Education

Laurie L. Mesibov

Ask the members of the North Carolina General

Assembly if the state needs to improve its public

schools, and all 170 will say yes. Ask them how to im-

prove schools, and they may give 170 different an-

swers. The search for ways to improve student

learning has made school reform the subject of lively

debate and experimentation in North Carolina—and

in the other forty-nine states—for years.

In 1996 North Carolina joined a growing list of

states that allow charter schools as one element of

school reform. 1 Charter schools are a recent develop-

ment. Minnesota passed the first statute in 1991. :

Now more than twenty-five states have some form of

charter school statute,"
1 and more than 230 charter

schools were operating during the 1995-96 school

year. 4

A charter school is a public school funded with

public moneys and under public control, but it is a

special kind of public school— a "deregulated" one.

The chief distinguishing characteristic of a charter

school is that it is governed by the board of directors

of a private, nonprofit corporation, not the local board

of education. The board of directors has significant

autonomy in operating the school. In turn, it is ac-

countable for student performance and for complying

with the law and the school's charter.

The term "charter" refers to a written contract be-

tween a charter applicant and a local board of educa-

tion.' The charter sets out how the school will be run

and how student achievement will be measured. As

long as a school complies with its charter, it will not

be bound by most of the state statutes and regulations

that apply to other public schools. However, if it does

not comply, the charter can be revoked and the school

closed—the ultimate accountability.

A variety of reasons may explain the growth of

charter schools. Some charter school enthusiasts be-

lieve that deregulation is good in and of itself or that

competing for students will improve all schools. Oth-

ers support charter schools because they increase pa-

rental choice within the public school system." To

some, charter schools represent a step toward public

support of private education, perhaps making it more

likely that vouchers or tuition tax credits will be ap-

proved in the future. Conversely, others see charter

schools as a roadblock to public support for truly pri-

vate education. Many supporters believe that the

people in each community have the best insights and

ideas for improving schools. Charter schools are con-

sistent with this belief and with principles of local

control, flexibility, and accountability," simply stretch-

ing those principles to a new level.

The most basic reason for charter schools is that a

large number of students are not thriving or even sur-

viving in traditional public schools. Charter schools,

because of their size, instructional techniques, mis-

sion, or philosophy, offer educational opportunities

not otherwise available in public schools.

The charter school movement is an experiment. Its

guiding hypothesis is that freedom from government

Laurie L. Mesibov is an Institute of Government faculty member

who specializes in school law.
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regulation will improve student performance. This

hypothesis needs to be tested. Citizens, especially de-

cision makers, need to know not only what happens

to students but why. If student performance im-

proves, it is important to sort out whether deregula-

tion, innovative practices, a greater sense of commu-

nity, school or class size, parental choice, parental

involvement, a certain curncular focus, teacher self-

selection, a contract that requires results, or some

other factor or combination of factors was responsible.

This challenging task is made even more difficult by

the fact that one charter school will be very different

from another. That is the whole idea, though.

Other questions that deserve attention are whether

charter schools actually serve as a catalyst or a model

for change in traditional public schools; whether char-

ter schools attract students to public schools from pri-

vate schools or home schools; and whether other

public schools are hurt bv the loss of funds or person-

nel. Appropriate evaluations are vital because no later

than January 1, 1999, the State Board of Education

(State Board) must make recommendations about

modifying, expanding, or ending the state's charter

schools approach/

Although charter school statutes across the coun-

try share many basic principles, they differ in the em-

phasis that they place on the various principles, and

in the details. The rest of this article summarizes

North Carolina's new statute. The summary does not

describe every detail of the statute, and the statute

itself leaves many issues unresolved— for example,

exactly how a charter school will be accountable to a

local board of education. The State Board will address

many of these issues.

The General Assembly's Goals for

Charter Schools

The General Assembly was clear about its goals for

charter schools. It is allowing charter schools in order

to (1) improve student learning; (2) increase learning

opportunities for all students, with a special empha-

sis on students who are academically gifted or at risk

of academic failure; (3) encourage the use of different

and innovativ e teaching methods; (4) create new pro-

fessional opportunities for teachers, including oppor-

tunities to be responsible for the learning program at

the school site; (5) provide parents and students with

expanded choices in types of public educational op-

portunities; and (6) hold schools accountable for stu-

dent achiev ement and provide schools with a method

to change from rule-based to performance-based ac-

countabilitv sv stems.

'

Establishment of Charter Schools

Many people across North Carolina already have a

vision of the kind of charter school that they would

like to create. But it is a long way from a v ision to ac-

tually enrolling students. Bringing an idea to life takes

hard work.

An) individual, group, or nonprofit corporation

mav begin the formal process of establishing a char-

ter school by applying. An application must describe

(1) a program that implements one or more of the six

purposes listed earlier; (2) student achievement goals

and the method that w ill be used to demonstrate that

students have attained the skills and the knowledge

specified for those goals; (3) the school's governance

structure, including a process to ensure parental in-

volvement; (4) admission policies and procedures; (5)

a proposed budget and evidence that the plan for the

school is economically sound; (6) requirements and

procedures for program and financial audits; (7) the

school's plan for complying with statutory require-

ments'" relating to health and safety, liability, employ-

ees, instructional program, accountability, admission,

and transportation; (8) types and amounts of insurance

coverage, including bonding insurance for the school's

principal officers; (9) the term of the contract (five

years being the maximum); (10) qualifications for

school employees; (11) procedures by which students

could be excluded from the charter school and re-

turned to a regular public school; (12) the number of

students to be served;" (13) school facilities and pro-

vision of administrative services; and (14) the school's

relationship to the local board of education—whether

it will operate independently of that board or be sub-

ject to some supervision and control of its administra-

tive operations. 12

If the applicant w ants to convert an existing pub-

lic school into a charter school, the application must

include a statement signed by a majority of the

school's teachers and instructional support personnel

indicating that they favor conversion. It must also

present evidence that a significant number of parents

of currently enrolled students favor conversion.

Securing approv al of a charter is a two-step process:

obtaining preliminary approval and obtaining final

approval. Any of three chartering entities may give
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chartering entity acted arbitrarily or capriciously, did

not appropriately consider the application, or did not

act in a timely manner.' 1

The State Board must give final approval to an appli-

cation if it finds that the application meets all statutory

and State Board requirements and would achieve one

or more of the statutory purposes. 1
"
1 However, the State

Board may authorize no more than 100 charter schools

statewide and no more than 5 per year in any local

school administrative unit. 1 ' If too many applications

meet the standard for final approval, the State Board

must give priority to applications "that are most likely

to further State education policies and to strengthen

the educational program offered in the local school

administrative units in which thev are located.""1

Operation of Charter Schools

Although it is accountable to the local board of

education, a charter school is operated by a private

nonprofit corporation. The corporation's board of di-

rectors decides issues related to the operation of the

school, including budgeting, curriculum, and operat-

ing procedures.

A basic principle of charter schools is exemption

from statutes and rules applicable to schools operated

J Send me your latest publications catalog

Lj Send me information about School Law Bulletin
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cnarter scnooi s ooaru or uirectors, wnicn nires and

fires them.

Again, while allowing great freedom for charter

schools, the General Assembly has imposed one im-

portant restriction. At least 75 percent of the teachers

in kindergarten through grade five must hold teacher

certificates; this drops to 50 percent of teachers in

grades six through twelve.

A local board of education may not require any

employee to become a charter school employee. How-
ever, if a teacher employed by a local board requests

a leave of absence to teach in a charter school, the

board must grant the request for as many years as the

teacher requests. ls

Admission

One concern often heard about charter schools is

that they will siphon off the brightest or the least

troublesome students, leaving regular public schools

with lower-achieving, more difficult children. The
North Carolina statute includes provisions addressing

this concern. Any child qualified for admission to a

North Carolina public school is qualified for admission

to a charter school (however, no child may be required

to attend a charter school). Charter schools may
not limit enrollment to students in a specific geo-

graphic area, as other public schools traditionally do.
19
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Although charter school statutes across the coun-

try share many basic principles, they differ in the em-

phasis that they place on the various principles, and

in the details. The rest of this article summarizes

North Carolina's new statute. The summary does not

describe every detail of the statute, and the statute

itself leaves many issues unresolved— for example,

exactly how a charter school will be accountable to a

local board of education. The State Board will address

manv of these issues.

The General Assembly's Goals for

Charter Schools

The General Assembly was clear about its goals for

charter schools. It is allowing charter schools in order

to (1) improve student learning; (2) increase learning

opportunities for all students, with a special empha-

sis on students who arc academically gifted or at risk

of academic failure; (3) encourage the use of different

and innovative teaching methods; (4) create new pro-

fessional opportunities for teachers, including oppor-

tunities to be responsible for the learning program at

the school site; (5) provide parents and students with

expanded choices in types of public educational op-

portunities; and (6) hold schools accountable for stu-
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school is economically sound; (6) requirements and

procedures for program and financial audits; (7) the

school's plan for complying with statutory require-

ments'" relating to health and safety, liability, employ-

ees, instructional program, accountability, admission,

and transportation; (S) types and amounts of insurance

coverage, including bonding insurance for the school's

principal officers;
(

l
)) the term of the contract (five

years being the maximum); (10) qualifications for

school employees; (1 1) procedures by which students

could be excluded from the charter school and re-

turned to a regular public school; (12) the number of

students to be served; 11
(13) school facilities and pro-

vision of administrative services; and (14) the school's

relationship to the local board of education—whether

it w ill operate independently of that board or be sub-

ject to some supervision and control of its administra-

tive operations. !:

If the applicant wants to convert an existing pub-

he school into a charter school, the application must

include a statement signed by a majority of the

school's teachers and instructional support personnel

indicating that they favor conversion. It must also

present e\ idence that a significant number of parents

of currently enrolled students favor conversion.

Securing approval of a charter is a two-step process:

obtaining preliminary approval and obtaining final

approval. Any of three chartering entities may give



preliminary approval: (1) the local board of education

of the school administrative unit in which the charter

school will be located; (2) the board of trustees of a

constituent institution of The University of North

Carolina (UNC) as long as that institution is involved

in planning, operating, or evaluating the school; or (3)

the State Board. Only the State Board may give final

approval to a charter.

The criterion for a successful application at the first

stage has three parts: (1) whether the application con-

tains all the required information; (2) whether the ap-

plicant has the ability and would be likely to operate

the school in an educationally and economically

sound manner; and (3) whether granting the applica-

tion would improve student learning and achieve one

of the other purposes for creating a charter school.

Every application that meets this three-part test must

be given preliminary approval.

If any chartering entity turns down an application,

the applicant may modify the application and reapply.

If a school board or a UNC institution does not ap-

prove an application, the applicant may appeal the

decision to the State Board. The State Board must

give preliminary approval on appeal if it finds that the

chartering entity acted arbitrarily or capriciously, did

not appropriately consider the application, or did not

act in a timely manner. 15

The State Board must give final approval to an appli-

cation if it finds that the application meets all statutory

and State Board requirements and would achieve one

or more of the statutory purposes. 14 However, the State

Board may authorize no more than 100 charter schools

statewide and no more than 5 per year in any local

school administrative unit.'
1

If too many applications

meet the standard for final approval, the State Board

must give priority to applications "that are most likely

to further State education policies and to strengthen

the educational program offered in the local school

administrative units in which thev are located." 1
'

Operation of Charter Schools

Although it is accountable to the local board of

education, a charter school is operated by a private

nonprofit corporation. The corporation's board of di-

rectors decides issues related to the operation of the

school, including budgeting, curriculum, and operat-

ing procedures.

A basic principle of charter schools is exemption

from statutes and rules applicable to schools operated

by local school boards. This exemption is not total,

however. Charter schools must meet the same health

and safety requirements as local school boards. Fur-

ther, like other public schools, they must offer the in-

structional program a minimum of 180 days per year,

and the program must be designed to at least meet the

student performance standards adopted by the State

Board and any other standards in the charter. The

schools must conduct student assessments required by

the State Board and comply with State Board charter

school policies on education of children with special

needs. Charter schools must also comply with state

statutes relating to student discipline. 1 They may not

charge tuition. Finally, they must be nonsectarian in all

operations and may not be affiliated with a nonpublic

sectarian school or a religious institution.

Employees

Although charter schools are public schools, em-

ployees of charter schools are not employees of the

local school board. Instead, they are employees of the

charter school's board of directors, which hires and

fires them.

Again, while allowing great freedom for charter

schools, the General Assembly has imposed one im-

portant restriction. At least 75 percent of the teachers

in kindergarten through grade five must hold teacher

certificates; this drops to 50 percent of teachers in

grades six through twelve.

A local board of education may not require any

employee to become a charter school employee. How-

ever, if a teacher employed by a local board requests

a leave of absence to teach in a charter school, the

board must grant the request for as many years as the

teacher requests. 1S

/\dmission

One concern often heard about charter schools is

that they will siphon off the brightest or the least

troublesome students, leaving regular public schools

with lower-achieving, more difficult children. The

North Carolina statute includes provisions addressing

this concern. Any child qualified for admission to a

North Carolina public school is qualified for admission

to a charter school (however, no child may be required

to attend a charter school). Charter schools may
not limit enrollment to students in a specific geo-

graphic area, as other public schools traditionally do.
19
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Characteristics of Strong

Charter School Statutes

Charter school statutes create a process and a context for

implementation that either strengthen or limit the poten-

tial impact of charter schools. Early assessments of charter

school laws indicate that strong statutes are more likely than

weak ones to produce a successful system of charter

schools. 1 In a report for the Education Commission of the

States, Louann A. Bierlein suggests seven criteria that de-

fine strong charter school legislation: 2

1. The possibility of a non-local board sponsor or the

option of an appeal procedure

2. Permission for any individual or group to attempt

to organize a charter proposal

3. Automatic exemption from state and local regula-

tions rather than case-by-case exemption

4. Fiscal autonomy—every school has complete con-

trol over money allocated as a result of per-pupil

funding

5. Complete legal autonomy or charter determination

of the level of legal autonomy

6. No (or very high) limits on the number of charter

schools that can be formed

7. The acceptance of some percentage of non-

certified employees as teachers in charter schools

Notes

1. "Charter Schools," Clearinghouse Issue Brief (Denver, Colo.:

Education Commission of the States) (Jan. 1996): 1.

2. Louann A. Bierlein, "Existing Charter School Laws: Analy-

sis of 'Stronger' Components," cited in "Charter Schools," 1-2.

Qualified students who apply must be enrolled as long

as space is available. If applicants exceed the capacity

of a program, a class, a grade level, or a building, stu-

dents will be accepted by lot.

Other requirements are designed to promote diver-

sity in the student body. A charter school may not dis-

criminate against any student on the basis of ethnicity,

national origin, gender, or disability. Except as other-

wise provided by law or the school's mission as defined

in its charter, 2 ' 1

a school may not limit admission on the

basis of intellectual ability, measures of achievement or

aptitude, disability, race, creed, gender, national origin,

religion, or ancestry. Within a year after a charter

school opens, its population must reasonably reflect

the racial and ethnic composition of the general popu-

lation residing in the school administrative unit or the

special population that the school serves. 2

!

In addition,

a charter school is subject to any court-ordered deseg-

regation plan in effect for the local school unit.

Funding

State and local current expense funds for public-

schools follow students to charter schools. That is,

funds that normally would go to local school admin-

istrative units go instead to charter schools. The State

Board will make two allocations of state funds to char-

ter schools: (1) an amount equal to the local unit's av-

erage per-pupil allocation for average daily mem-
bership, except for children with special needs;22 and

(2) an additional amount for each student who is a

child with special needs. At the local level, a school

administrative unit must transfer to a charter school

an amount equal to the current expense appropriation

per pupil to the local school unit, for every child who
resides in the unit and attends a charter school.

The State Board may authorize a charter school

before it has space, equipment, facilities, and person-

nel if the applicant indicates that the authorization

is necessary for it to raise money. The State Board

may not, however, allocate any funds to the school

until it has space. 2 '

Charter schools may seek federal and private

funds.

Nonrenewal or Termination of a Charter

The State Board, or another chartering entity with

the State Board's approval, may terminate or decline

to renew a contract for the following reasons: (1) fail-

ure to meet the requirements for student performance

in the contract; (2) failure to meet generally accepted

standards of fiscal management; (3) violations of law;

(4) a material violation of any condition, standard, or

procedure in the contract; (5) a request from two-

thirds of the faculty and instructional support person-

nel at the school that the contract be terminated or

not be renewed; or (6) "other good cause identified."

Conclusion

North Carolinians know what they want: better

educational opportunities for students and improved

stuHent performance. Members of the General As-
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sembly and thousands of other people across the state

are exploring new ways to reach those intertwined

goals. Allowing charter schools—public schools cre-

ated and operated outside the existing education

establishment— is consistent with the assumption that

there are many routes to improve education and that

no one model will work for every school or every stu-

dent. Charter school supporters believe that these

schools will help students who attend them and also

lead to change in traditional public schools.

Notes

1. Chapter 731 of the 1996 North Carolina Session

Laws adds Part 6A, Charter Schools, to Chapter 115C, Ar-

ticle 16, of the North Carolina General Statutes (hereinaf-

ter G.S.), Sections 115C-238.29A through -239.29J.

2. Louann A. Bierlein, Charter Schools: Initial Findings

(Denver, Colo.: Education Commission of the States,

March 1996), 1.

3. Joe Nathan, "Possibilities, Problems, and Progress:

Early Lessons from the Charter Movement," Phi Delta

Kappan 78 (Sept. 1996): 19. Nathan adapted this article from

a recent book of his, Charter Schools (San Francisco: Jossey-

Bass, 1996).

4. "Charter Schools," Clearinghouse Issue Brief (Denver,

Colo.: Education Commission of the States) (Jan. 1996): 1.

3. In North Carolina the State Board may sign the con-

tract of an approved school on behalf of the local board if

the local board does not sign it. G.S. 1 15C-238.29E(c). The
contract presumably will contain terms required by the

State Board in addition to terms accepted in the application

or negotiated between the State Board and the applicant.

6. Several North Carolina school systems currently of-

fer limited parental choice through magnet schools.

7. E.g., the new School-Based Management and Ac-

countabilitv Program, commonly known as the ABCs pro-

gram, G.S. 11 3C-103.20 through -103.32.

5. The State Board makes these recommendations to

the foint Legislative Education Oversight Committee. G.S.

115C-238.29I(c).

9. G.S. 115C-238.29B(b)(H). Rule-based accountability

focuses on compliance with rules and regulations, perfor-

mance-based accountability on student achievement.

10. These requirements are set out in G.S. 1 1 3C-238.29F.

11. Charter schools must enroll at least sixty -five stu-

dents and employ at least three teachers unless the appli-

cant is able to show a compelling reason for not meeting

this minimum. G.S. 1 15C-238B(b)(12).

12. Employees of totally independent charter schools are

not eligible for participation in the state retirement or ma-

jor medical plans. Applications for these schools must

specify which employee benefits will be offered and how
they will be funded. G.S. 1 13C-23S.29B(b)(H).

1 3. G.S. 11 5C-238.29C(a) requires a chartering entity to

act before February 1 on requests for preliminary approval

receiv ed by November 1 of the preceding year.

14. G.S. 113C-238.29D(a). The condition for final

approval—that an application meet "one or more of the pur-

poses set out in G.S. 115C-239.29A"—differs from the con-

dition for preliminary approval [G.S. 115C-238.29C(b)]

—that "granting the application would improve student

learning and would achieve one of the other purposes set

out in G.S. 115C-238.29A."

15. In 1995-96 North Carolina had approximately 2,000

public schools. The smallest administrative unit, Tyrrell

County, had 2 schools; the largest, Charlotte-Mecklenburg,

126 schools. North Carolina Education Directory 1995-96

(Raleigh, N.C.: North Carolina Department of Public In-

struction, 1995), 154, 193, 24S.

16. G.S. 115C-23S.29D(b).

17. An exception to this requirement allows a school to

define in its charter the circumstances under which it may
exclude a student and return her or him to another public

school. G.S. 115C-23S.29B(11).

18. A tenured teacher may return to a school in the ad-

ministrative unit at the end of his or her employment at the

charter school if an appropriate position is available. If not,

the teacher will have priority for all positions for which he

or she is qualified. G.S. 1 15C-238.29F(e)(3).

19. If a regular public school converts to a charter

school, students who reside within that school's former at-

tendance area must be given preference for admission.

G.S. 115C-239.39F(g)(3). In all other situations, admission

may not be determined by the attendance area in which

a student resides or even by the school administrative unit

in which the student resides. G.S. 1 15C-238.29F(g)(3) and

(4). Charter schools must provide transportation for stu-

dents residing in the school unit where the school is lo-

cated and are encouraged to provide it for others. G.S.

1 15C-238.29F(h). Local boards are encouraged to contract

with charter schools to provide student transportation.

G.S. 115C-238.29J(a).

20. G.S. 115C-238.29A offers the only guidance about

acceptable missions for charter schools that might result in

a student population that differs from the general popula-

tion. It says that one goal of charter schools is to expand

learning experiences for students who are academically

gifted or at risk of academic failure. Questions remain about

the acceptability of other missions that might result in a

student population with a racial or ethnic composition dif-

ferent from that of the general population.

21. G.S. 1 15C-238.29F(g) does not explain how these two

requirements—acceptance by lot if student applications ex-

ceed capacity and a student body that is representative of

the larger community— fit together.

22. G.S. 115C-109 defines "students with special needs"

as students with specified handicaps, other health-impaired

students, and pregnant students in need of special educa-

tion. Shortly after the General Assembly enacted the char-

ter school statute, it amended G.S. 115C-109 by removing

academically gifted students from the definition of children

with special needs. Traditional public schools will receive

a funding allotment for students who are "academically or

intellectually gifted," as described in new G.S. 115C-150.5.

1996 Sess. Laws ch. 18 (2nd Ex. Sess.), $$ 18.24(b), (f), (g).

23. Charter schools may not use state funds to purchase

land or buildings; they may use other funds, or lease space.

G.S. 1 1 5C-238.29H(a) and -238.29F(e). H
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Privatization:

Legal Issues for

North Carolina

Local Governments
Frayda S. Bluestein

What are the essential differences between pub-

lic and private activity? Does the law create a

bright line separating activity that is reserved exclu-

sively to the public sector from activity in which

private actors may participate? Are there some tradi-

tionally governmental powers that are subject to

procedural protections whether they are exercised by

public or private actors? Recent trends in privatization

have shown that there is actually considerable overlap

between public and private

activity. The private

sector can pro-

vide manv

of the services previously offered by the government,

and in some cases the government can be more

involved in the private marketplace than previously

recognized. (See "Economic Development after

Maready," page 55 in this issue.)

This article discusses legal issues involved in priva-

tization of local government functions or activities.

These issues can be categorized in terms of three

questions: (1) What arc the legal limitations on the

types of local government functions that may be priva-

tized? (2) What legal requirements apply to the process

of privatization, particularly to contracting with pri-

vate entities ("contracting out")? (3) What laws apply

when private entities carry out public functions? Al-

though each of these questions involves distinct legal

issues, a common theme emerges. Legal issues regard-

ing privatization reflect but do not necessarily resolve

current political and philosophical questions about the

respective roles of the public and private sectors, their

essential differences, and the appropriate allocation of

responsibility between them.

What Types of Functions May Be
Privatized?

When a local government conducts a particular

function, the main issue of legal authority is whether

state law authorizes it to perform that function. This

is of particular importance for North Carolina local

governments, which operate under limited powers del-
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egated by the state.
1 When a government with author-

it} to engage in a particular function involves the

private sector in delivering that function, the govern-

ment must also have legal authority for the particular

privatized arrangement.

In many cases, identifying legal authority for

privatization is not a difficult hurdle, particularly if

the arrangement involves contracting with the private

sector to perform services that are generally available

in the private marketplace. However, governments

have begun to consider privatizing functions that

have traditionally been performed only by govern-

ment, and statutes and cases offer relatively little

guidance on what types of powers or functions a pri-

vate entity can legally exercise or conduct. In some

cases, state statutes may delegate exclusive authority

for an activity to a governmental entity or official. In

addition, some governmental functions may involve

the exercise of powers not generallv available to a

private actor.

The North Carolina General Statutes (hereinafter

G.S.) provide broad authority for cities and counties

to contract with private entities. Identical statutes in

Chapters 153A (governing counties) and 160A (govern-

ing cities) allow local governments to "contract with

and appropriate money to any person, association, or

corporation in order to carry out any public purpose

that the [local government] is authorized by law to

engage in."- State statutes also provide authority for

contracting out specific functions, such as health or

social services, 5
solid waste collection and disposal,

4

and operation of public enterprises." Cities have spe-

cific authority to grant utility franchises," and counties

have franchising authority for solid waste collection or

disposal, ambulance services,
s and cable television." A

county may lease a public enterprise as lessor or les-

see.
1 " A city's decision to sell, lease, or discontinue a

city-owned enterprise must be approved by a major-

ity vote of its citizens." Cities also have specific au-

thority to abandon or transfer cemeteries. 12

Despite broad statutory authority to contract with

private entities, a local government's contracting au-

thority may be limited if a more specific statute im-

poses requirements that may be met only by a

governmental entity or official. Although no cases

address this question, a recent advisory opinion of the

North Carolina attorney general's office addressed it

in response to the question of whether a county could

privatize the operation of its jail by contracting with

a private company. 13 Even though G.S. 153A-449 (the

statute that authorizes counties to contract with pri-

vate entities) appears to provide authority for this ar-

rangement, the attorney general's opinion places

greater weight on more specific statutes that give sher-

iffs responsibility for the operation of jails and ex-

pressly prohibit sheriffs from delegating their official

responsibilities.
14 The opinion concludes that even

though the county has no legal obligation to operate

a jail, neither the sheriff nor the county has the au-

thority to delegate responsibility for operating the jail

to a private entity.
1.

It is difficult to identify for each area of public ac-

tivity the functions that involve an exercise of official

duties that cannot be privatized. At least one guiding

rule, based on the advisory opinion just summarized,

is that a specific statutory provision that assigns re-

sponsibility to a particular governmental board or

employee takes priority over the general authority to

contract with the private sector and could reasonably

be interpreted as limiting the authority to privatize a

particular governmental function.

Even this rule of statutory interpretation requires

some elaboration. Although the sheriff does have re-

sponsibility for operating a jail, it seems beyond ques-

tion that he or she has the legal authority to hire a

private company to clean the jail or provide food ser-

vices for the jail. An Ohio court facing a similar ques-

tion concluded that the sheriffs authority to contract

with the private sector for operation of a jail is limited

to ministerial duties or consultant services.
lh

A reasonable prediction is that courts will uphold

the privatization of services or functions that are com-

monly available in the private sector because little

about these services invokes the particular role or dis-

cretion of the governmental entity. Privatization of

these services is also most likely to result in cost sav-

ings.
1 " For example, printing, cleaning, and mainte-

nance services are commonly needed and available in

the private sector, and a company specializing in these

areas may well be able to provide them at less cost

than a government agency.

On the other hand, some functions, because of

their nature rather than because of a specific statutory

limitation, may be viewed as essentially governmental

and thus not delegable to the private sector. Several

North Carolina Supreme Court decisions have estab-

lished that a local governing board cannot contract

away its essential governmental discretion. As stated
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by the court, a local government cannot deprive itself

or future boards "of discretion which public policy

demands should be left unimpaired.

"

|s Examples of

discretionary powers that according to North Carolina

court cases cannot be contracted away include legis-

lation,
1 " annexation,-" taxation, :i and zoning. ::

Finally, the private exercise of certain extraordinary

powers, such as condemnation, arrest, taxation, and

legislation, raises an additional set of concerns that go

beyond issues of governmental authority to privatize.

As noted earlier, these powers have in common the

exercise of essential governmental discretion. They

also involve the exercise of coercion, which is held in

check by constitutional protections applicable to gov-

ernment action, such as the requirement that the

powers be exercised for a public purpose and that due

process be provided.-" Do these characteristics—coer-

cive powers or exercise of significant government dis-

cretion—mark the essential difference between the

public and private realms?-" Does the democratic pro-

cess provide the ultimate check on the exercise of

governmental authority, rendering private exercise of

such authority inappropriate? These questions are

subject to debate. The law does not help clarify the

issue because courts and legislatures have extended

traditionally governmental powers to private entities.-"

It seems unlikely that North Carolina local boards or

officials could delegate these powers without specific-

statutory authority. When state law extends coercive

authority to private entities— for example, when it

gives private railroads and utilities authority to con-

demn property—the authorization includes proce-

dural protections and limitations on the purpose for

which the power may be used.
:h Even if there is no

absolute distinction in law or philosophy between the

role of government and that of the private sector, the

protections against abuse of discretion and improper

exercise of coercive authority should be preserved

whether the action is taken by a public or a private

actor. :

Y\ hat Legal Requirements Apply to the

Privatization Process?

Assuming that a local government has authority to

privatize, arrangements for doing so vary. Bv far the

most common form of privatization is a contract with

a private entity to perform a function or to produce

a service previously performed by a local government.

Examples of services commonly performed under con-

tracts include solid waste collection, maintenance, and

janitorial and food services. Several important legal

considerations arise in the contracting process and are

discussed in the following sections. Although some of

these legal issues arise for any kind of contract, local

governments, under the rubric of privatization, are

contracting for more services and including a wider

scope of activity in contracts, making development,

evaluation, and enforcement of the contracts new and

more challenging tasks.

Competition

An important procedural question in contracting

with the private sector is whether the contract re-

quires competitive bidding under state statutes. For

two categories of contracts—contracts for construc-

tion or repair and contracts for the purchase of

apparatus, supplies, materials, or equipment— local

governments are required to obtain competition if the

expenditure exceeds S?,000.
:s

State statutes also con-

tain requirements for selecting architects, engineers,

and land surveyors, although local governments can

exempt themselves from the prescribed procedure.-'

For other types of services necessary to conduct the

business of local government, units are not required

to receive bids and are free to contract with the pri-

vate sector at their discretion, using any procedures

they deem appropriate, including individual negotia-

tion. Local governments often obtain competition for

service contracts in order to promote fairness and en-

courage competitive prices. They may have local poli-

cies requiring competition even though state law does

not require them to do so.

Privatization has resulted in a different kind of

competitive bidding, in which government employees

compete against the private sector. (See "Competing

with the Private Sector," page 6 in this issue.) Some

units have developed a system under which the local

government bids against the private sector as a way of

determining the most cost-effective way to deliver a

service. There are no statutory requirements govern-

ing the preparation or the submission of bids by gov-

ernment entities themselves/" However, there is one

possible limitation on local governments' ability to bid

against the private sector for construction or repair

work.

As noted earlier, local governments are required to

comply with competitive bidding statutes for con-

struction or repair work estimated to cost more than
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55,000. Formal bids are required for work estimated

to cost SI 00,000 or more, informal bids for work

estimated to cost between $5,000 and $100,000. Un-

der G.S. 143-135, which is often referred to as the

"force account statute," local governments are not

required to comply with otherwise applicable com-

petitive bidding statutes when they use their own

forces to do construction or repair work. 51 However,

this exception is limited to projects that do not ex-

ceed $125,000 (including labor and materials) or

projects whose labor component does not exceed

$50,000.
:: For projects that exceed these thresholds,

local governments must comply with the competitive

bidding requirements. This statute generally has been

interpreted as placing a limit on the amount of con-

struction or repair work that may be undertaken with

the unit's own employees.

It could be argued that government employees

might be used for projects exceeding the limits in G.S.

143-135 as long as the unit itself complies with the

competitive bidding requirements. This interpreta-

tion, however, does not fit well with the language of

the statutes. The competitive bidding requirements,

primarily those in G.S. 143-128 and -129, clearly con-

template bids being received from and work being

performed by private contractors. Particular require-

ments such as separate-prime bidding,"" submission of

performance and payment bonds guaranteeing work,

and execution of a contract simply do not make sense

when applied to an in-house bid. Thus, for construc-

tion or repair work, a government's ability to compete

with the private sector is probably limited to projects

that do not exceed the thresholds established in the

force account statute.

Public-Private Projects

One method of privatization is to use private capi-

tal or facilities for infrastructure or other projects. A
question that frequently arises is whether projects that

involve both public and private resources are subject

to the competitive bidding statutes. As noted earlier,

formal bidding is required for construction or repair

work estimated to cost $100,000 or more of public

money. Thus if a private entity plans to build a new

facility, and a local government has agreed to contrib-

ute more than $100,000 to the project, the project

must be competitively bid. This is true even if the

private entity owns the property and plans to take re-

sponsibility for designing and overseeing the project.

It is unclear, however, whether the local government

must conduct the bidding or whether the private con-

tractor might carry out the statutory procedures.

Nothing on the face of the statute indicates that com-

pliance by a private entity is contemplated. 34

Not all private projects that are supported by pub-

lic funds require bidding. If a governmental entity

makes a grant of funds to a private entity to use for a

generally described public purpose, as opposed to a

specific project, the private entity can spend that

money without complying with competitive bidding

laws. Thus, for example, a private entity organized for

the purpose of promoting tourism in a city can spend

money that it receives from the city to purchase

equipment or improve property without bidding.

However, the more involvement the public unit has

in a particular project— for example, if the unit de-

signs the project or will own the asset when it is com-

pleted—the less able it is to argue that the project is

not subject to bidding. Another possible public-private

arrangement is for a local government to contract with

a private entity to construct a facility and pay the cost

over time through lease payments. Again, under this

arrangement the project is likely to be viewed as re-

quiring competitive bidding if the lease payments are

considered to be a long-term purchase agreement

rather than an arms-length rental agreement for a

fixed period.

At least one case suggests that local governments

cannot avoid the bidding requirements by contracting

with a private entity to build a facility and then convey

the completed asset back to the local government.

(This is sometimes referred to as a "turn-key" arrange-

ment.) The plaintiff in Styers v. City of Gastonia" as-

serted that he built a water system outside the city

limits based on an agreement that the city would buy

it from him if the city annexed the area in which the

system was located. The North Carolina Supreme

Court held that the contract was unenforceable be-

cause among other reasons it did not comply with the

formal bidding statute. A different outcome would

have opened the door for public agencies to avoid com-

petitive bidding requirements simply by executing a

turn-key contract under which a private entity would

take responsibility for the entire project for a fixed fee.

Similarly a local government contract that purports

to give a private entity responsibility for purchasing

equipment to be owned and used by the local govern-

ment could be viewed as a violation of competitive

bidding requirements. For example, a city might hire

a private company to take over management of its
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information systems, including analyzing equipment

needs and purchasing necessary equipment on behalf

of the city. The Styers case and the rationale of

the attorney general's opinion discussed earlier

suggest that a local government cannot avoid the spe-

cific statutory competitive bidding requirements

(which include a requirement that contracts in the

formal range be awarded by the governing body) by

hiring a private entity to do its purchasing. Whether

a local government can allow a private entity to con-

tract on its behalf in areas that are not subject to

mandatory procedures, such as for services or for

construction or equipment costing less than $5,000,

remains unclear.

As the foregoing discussion illustrates, there are

many possible arrangements for public-private col-

laboration. However, the competitive bidding require-

ments may limit the flexibility of local governments to

participate in these arrangements, even though they

might be advantageous to both the public and the

private partner. Indeed, it is ironic that proponents of

privatization often cite as a major advantage the fact

that the private sector can do business more effi-

ciently because it does not have to comply with the

bidding statutes, even though a primary purpose of

competitive bidding is to save taxpayer dollars. Of

course, the bidding statutes exist not just to save

money but also to ensure a fair, competitive process

for awarding public contracts. Nonetheless, it may be

worth considering whether the existing bidding laws

could be changed to afford more flexibility without

significantly diminishing the fairness of the process. In

the absence of further illumination by the courts or

changes in the general law, however, units may want

to obtain local legislation to clarify the procedures for

particular public-private projects.

Disposing of Property

As part of a contract to privatize, a local government

may want to dispose of property that the government

previously used to provide the sen ice. For example, if

a unit decides to contract with a private provider for

garbage collection, it may w ish to include in the con-

tract a requirement or an option for the private pro-

vider to purchase the trucks and other equipment for

which the unit will no longer have any use. As noted

earlier, bidding procedures do not apply to the contract

for garbage collection services. However, mandatory

procedures do apply to the sale of public property.

The procedures governing disposal of surplus prop-

erty for local governments are contained in Article 12

of Chapter 160A. 36 The unit must use one of three

competitive methods set forth in that article for the

sale of personal property valued at SI 0,000 or more

and for the sale of any real property. If the property

to be disposed of is personal property valued at less

than $10,000, the unit may use the private sale proce-

dure in G.S. 160A-267, which essentially requires gov-

erning board action and notice but no competition.

When a contract for services includes the sale of prop-

erty for which competition is required, the unit must

either sell the property separately from the service

contract, or subject the entire service contract, includ-

ing the property to be conveyed to the successful bid-

der, to a competitive process that satisfies the statute.

As a practical note, units may want to consider re-

taining enough equipment to provide some level of

service in the event of default or temporary interrup-

tion of service by the private contractor. One way to

accomplish this protection is to include a right of re-

purchase in the contract. It is unclear, however,

whether an automatic repurchase provision violates

the competitive bidding laws that apply to purchase

of equipment by local governments.

Another option is to lease the equipment to the

private contractor. Although leasing avoids the proce-

dural complications of selling and buying property, it

diminishes the savings and the other advantages that

the unit realizes when it divests itself of ownership. In

addition, a lease for longer than ten years must be

treated as a sale and is subject to the statutory proce-

dures governing sale of property. J

Liability

Generally, units are not liable for the negligent acts

of independent contractors and can protect them-

selves from occasional liability through insurance and

indemnification provisions in contracts. 38 However,

some important liability concerns fall outside these

general rules.

First, the freedom from liability for negligence of

independent contractors exists only when the contrac-

tors do the work according to their own methods and

judgment and are not subject to instruction by the

employer except regarding the results of the work.'9

As often stated, independent contractors must be re-

sponsible for determining the "manner and method"

of the work.
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If a local government is privatizing a function

that involves significant public interest or requires

a high degree of responsiveness to citizens' concerns

— for example, a function involving public health or

safety—the unit may find it necessary to provide

detailed requirements in the contract with the

private provider. These may include specified per-

formance requirements and perhaps regular oxer-

sight by the unit or a citizens' committee. In these

circumstances the independence of the contractor

may be diminished to the point that the contrac-

tor would be considered an agent of the unit. Avoid-

ing liability may be less important than ensuring

satisfactory performance of a sen ice, but the poten-

tial for liability in these situations should not be

overlooked.

In some cases the unit retains liability even when

a true independent contractor relationship exists. If a

unit has responsibility under federal or state grants or

regulations, the unit retains that responsibility even if

it contracts with another entity to carry out some or

all of the functions involved. 40 For example, if a unit

has been issued a permit for the discharge from its

wastewater treatment plant and hires a private con-

tractor to operate the plant, fines for violations of the

permit's conditions will be imposed on the unit, not

the contractor. The contract may require the opera-

tor to indemnify the unit for such fines, but primary

liability rests with the unit.

In addition, the courts have recognized some gov-

ernmental duties that cannot be delegated, that is,

duties for which the governmental entity retains liabil-

ity even if an independent contractor is negligent.

Examples include maintenance of streets and side-

walks,41 provision of medical care to inmates, 4
- con-

demnation, 4, and inherently dangerous activities.
44 Of

course, the unit can also be held directly liable for

negligence in selecting an independent contractor

who causes injury or damage.

Finally, a different kind of liability, not strictly le-

gal, should be considered in privatization decisions.

Citizens are likely to view their elected representa-

tives as having some continuing responsibilitv for

privatized functions even after governmental forces

no longer directly provide them. If citizens are dissat-

isfied with the service prov ided under a contract with

a private provider, they will likely call on the unit to

enforce or terminate the contract. Furthermore, if

service by a private provider is interrupted, they will

expect the governmental unit to provide interim or

substitute service. Mechanisms for responding to

these demands, as well as the cost of doing so, should

be factored into the privatization process.

What Laws Apply When Private Entities

Perform Public Functions?

One aspect of privatization that may affect the

overall public interest stems from the difference in the

legal treatment of public and private entities. Laws

governing competitive bidding, personnel, open meet-

ings, and public records have been developed to en-

sure that public entities spend tax dollars wisely, fairly,

and through procedures that are open to public in-

spection. These laws generally do not apply to private

entities, even when they act under contracts with a

public entity and are paid with tax dollars. Indeed, it

is sometimes argued that the private sector can real-

ize savings because it does not have to comply with

the cumbersome legal requirements imposed on pub-

lic entities.

In some cases, however, courts have held that laws

designed to protect public interests in government

activities do apply to private actors. Courts have ex-

pressed concern that governments might avoid their

responsibilities to the public by simply creating private

alter egos or delegating governmental authority to

pnv ate entities. On the other hand, courts have con-

sistently held that a private entity does not become

subject to the laws that govern public entities simply

by contracting with a public entity. These cases dem-

onstrate that the corporate structure of the entity—
public, private, nonprofit, or for profit—does not

dictate how a court will analyze the applicable law,

especially when matters of public interest, including

civil rights, are at issue. What remains unclear are the

factual conditions that will cause a court to apply the

public law to the private entity. When these laws do

not apply , local governments making contracting de-

cisions must weigh the cost savings against the de-

crease in public accountability.

North Carolina Cases Defining

"Public Agencies"

North Carolina cases illustrate several judicial ap-

proaches to determining whether rules governing

public agencies apply to private entities. These ap-

proaches also exist in the federal jurisprudence,

discussed later. One line of reasoning focuses on the

extent to which the government has substantial,
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continuing involvement in the operation of the en-

tity— for example, through fiscal oversight or author-

ity to appoint members of the governing board.

Another approach looks at whether the purpose for

which the entity was chartered is primarily a govern-

mental function. A third theory focuses on the extent

of government involvement in the creation of the

entity.

A c.ise involving a nonprofit hospital established

tire rule that when a public agency has sufficient in-

volvement in the organization and the operation of a

private entity, laws applicable to public agencies ap-

ply to the private entity. In News and Observer Pub-

lishing Co. v. Wake County Hospital System, 4 ' the

North Carolina Supreme Court held that the public-

records law- applied to a private nonprofit hospital that

operated with significant ties to Wake County. In

reaching this result, the court relied on the fact that

the county had created the hospital corporation, ap-

pointed the members of its governing board, and

retained significant fiscal oversight and ownership

interests in the hospital property.

In an earlier case involving a private nonprofit hos-

pital, the court had reached a similar result, focusing

instead on the governmental character of the function.

In Coats v. Sampson County, 4" the court held that the

rules determining where public officials may be sued

applied to a claim against a private nonprofit hospital,

finding that the "establishment, construction, mainte-

nance, and operation of hospital facilities are public

and governmental functions."4 Because the hospital

was exercising a public function under authorih del-

egated by the county, the court considered it a public

agency for purposes of determining where to file suit.

In Guthrie v. Ports Authority, 4s the court had little

difficulty concluding that the North Carolina Ports

Authority was an agency of the state and that the

state's Industrial Commission therefore had exclusive

authority over the claims at issue. The court relied on

the News and Observer case, identifying as significant

involvement by the state that the governor appointed

members of the governing board and filled vacancies,

and that ultimate funding control rested with the

state. The court also noted that the North Carolina

Ports Authority had statutory authority to act on be-

half of the state and was named in the statute as an

"instrumentality of the state."
4" The court reached

this result even though the ports authority oper-

ated independently and autonomously and its func-

tion was considered proprietary in character. The

court concluded that these factors did not erase

the ports authority's "substantial ties" with the state.

In Winfas, Inc. v. Region P Human Development

Agency,'" the court focused on the method of creation

in holding that a human development agency created

In the county commissioners was a public body as

defined in the state's open meetings law." 1 The defen-

dant argued that it was not a public body because af-

ter its creation, it had changed its status to become a

nonprofit corporation under North Carolina state stat-

utes. The court ruled that a change in corporate sta-

tus or name was not sufficient because it did not

change the basic character or purpose of the opera-

tion. The court's willingness to ignore the legal status

of the entity was explained by the following quote:

"To hold otherwise would eviscerate the public policy

of [the open meetings law] by allowing public bodies

to hold secret meetings due to a superficial change in

their legal form."" :

The court's concern about public authorities cir-

cumventing their obligations merely by changes in

corporate form or structure may well underlie many

of its decisions in this area." Public entities cannot

avoid legal requirements designed to protect citizens'

access to courts, meetings, or documents by reconsti-

tuting themselves as private entities. This access may

be denied, however, when governments contract with

private entities to carry out specific tasks.

In contrast to the cases just discussed, the North

Carolina Court of Appeals has held that an inde-

pendent contractor does not become a public agency

merely by doing work for a public entity. In Durham

Herald v. North Carolina Low Level Radioactive Waste

Management Authority,'
4 the plaintiff sought access to

documents held by consultants hired by the state.

The trial court held that the contractors were not

agencies of the state or its subdivisions, the categorv

of entities covered by the public records law." The

court of appeals affirmed, holding that the records

produced bv the consultants acting under contracts

with the authority were not subject to disclosure un-

der the public records law, and under a more specific

law governing the authority/'' until "they [were] re-

ceived by the Authority in the proper exercise of its

discretion. "' Thus the fact that an independent con-

tractor is paid \\ ith tax dollars is clearly not sufficient

by itself to invoke the application of laws governing

public entities. This is especially true when the gov-

ernment is not involved in the organization or the

operation of the private contractor and when the

function is not one that the court characterizes as

public or governmental in nature.
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The cases just discussed mark points at opposite

ends of a spectrum, ranging from a traditional inde-

pendent contractor relationship to contracts in which

there is significant government involvement in either

operation or creation, or in which the activities are

characterized as governmental functions. As govern-

ments increase their reliance on the private sector,

both public and private entities should consider

whether the new arrangements w ill be viewed as pub-

lic or private for purposes of laws governing public

entities. For some arrangements the foregoing cases

will not provide sufficient guidance. A number of

cases dealing with federal civil rights claims provide

additional reference points. They also illustrate the

difficulty that the courts have had in delineating es-

sential differences between public and private actors.

Federal Civil Rights Cases Defining

"State Action"

The United States Supreme Court and the lower

federal courts have had many opportunities to decide

when a private actor may be sued under federal laws

that provide remedies for violations of constitutional

rights committed by state actors or those acting under

"color of state law."58 As in the cases discussed earlier,

federal courts have been asked whether particular

circumstances justify applying to a private entity,

laws designed to protect the public from government

action.

Over more than thirty years, the United States

Supreme Court has developed several standards for

determining when a private actor may be sued for civil

rights violations. Unfortunately the Court has not ar-

ticulated clear guidelines for when to use each stan-

dard. Indeed, it has admitted that its "cases deciding

when private action might be deemed that of the state

have not been a model of consistency.""
1

' These tests,

as recently enumerated by Justice Sandra Day

O'Connor, include the following inquiries: whether

there is a sufficiently close connection between the

state and the challenged action; whether the state, by

encouraging the challenged conduct, should be con-

sidered responsible for it; and whether the alleged in-

fringement of federal rights is "fairly attributable" to

the state.
6" The standards have also been described as

the "symbiotic relationship" situation, in which the

state has "insinuated itself into a position of interde-

pendence" with a private company; 1 '
1 the "joint action"

situation, in which the private party is a "willful par-

ticipant in joint activity with the State or its agents;"62

and the "traditional public function" situation, in

which the private entity is exercising powers tradition-

ally reserved exclusively to the state.
6

" In some cases,

several of these standards are used, whereas in others,

only the standard deemed most relevant is empha-

sized. 64 As a result, several of the key cases in this area

are difficult to reconcile, and it is hard to identify a

clear or consistent rationale governing private respon-

sibility for civil rights of citizens.

Government Involvement with a Private Entity

In a 1961 case, rules governing public entities were

applied to a restaurant operator who leased space in

a publicly owned parking garage.'
1
" The United States

Supreme Court allowed an equal protection claim

against the restaurant operator, who had refused to

serve a customer because of his race. The Court con-

cluded that the numerous connections between the

public owner and the private tenant, especially the

city's benefit from the leasing arrangement, prevented

the city from divorcing itself from the discriminatory

conduct of its business partner. 66 This case established

what has since been called the "symbiotic relation-

ship" standard, although few cases have actually em-

ployed it.

On the other hand, the Court has held that a

private school under contract with a public school sys-

tem to provide special education is not subject to the

rules governing public employers. In Rendell-Baker v.

Kohn,n
several employees claimed that they were dis-

charged for criticizing the school's operations and ar-

gued that this vio latcd their First Amendment and

due process rights. The Court ruled that the school

was a private entity and that the employees' claim

could not be heard. A dissenting opinion pointed out

that the "State [had] delegated to the New Perspec-

tives School its statutory duty to educate children

with special needs . .
." and that "[t]he school

receive[d] almost all of its funds from the state, and

[was] heavily regulated.

"

6S
In contrast, the majority-

focused on the fact that the state did not exercise any

influence over the school's personnel decisions, so

they were not "fairly attributable" to the state.
6

'
1 The

Court concluded:

The school ... is not fundamentally different from

many private corporations whose business depends

primarily on contracts to build roads, bridges, dams,

ships, or submarines for the government. Acts of such

private contractors do not become acts of the govern-
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merit by reason of their significant or even total en-

gagement in performing public contracts.
"

The Court also rejected the plaintiffs' assertion that

the school served a "public function," noting that this

factor was significant only when the function had tra-

ditionally been the exclusive prerogative of the state." 1

The fact that state law mandated education of these

particular students made it a public function but not

necessarily one reserved exclusively to the public. Fi-

nally, the court found that there was no "symbiotic

relationship" of mutual benefit, as there had been in

Burton. Rather, the relationship was a typical fiscal

one between a public entity and a contractor perform-

ing services." 1

In contrast, the Court in a later case held that a

private contractor providing medical services in a

state prison was liable as a state actor. In West v.

Atkins, 3 which arose in North Carolina, a prisoner

sued for violation of his Eighth Amendment right to

be free from cruel and unusual punishment, based on

injuries allegedly caused by a physician under con-

tract with the state to provide medical treatment to

prisoners. The lower court had ruled in favor of

the physician, relying on an earlier Supreme Court

decision holding that a public defender was not a

state actor because he exercised independent profes-

sional judgment. " In West the Court rejected tins

reading of the earlier case, holding that a private party-

exercising professional judgment could be considered

a state actor if the state had delegated to her or him

its responsibility to provide adequate medical care.

The Court noted:

Contracting out prison medical care does not relieve

the State of its constitutional duty to provide ad-

equate medical treatment to those in its custody, and

it does not deprive the State's prisoners of the means

to vindicate their Eighth Amendment rights. '

In a footnote the Court commented that a different

result would allow the state to contract out all services,

leaving citizens with no means for vindication of con-

stitutional rights.
"

These cases are difficult to reconcile. Perhaps one

significant difference is that the Rendell-Baker case

involved a claim by an employee of the private actor,

rather than a direct recipient of the mandated service

or a member of the general public. The courts seem

more likely to find that there is state action when the

claim involves a public function, rather than person-

nel decisions or other inner workings of the private

entity.

A recent federal court of appeals case emphasizes

the extent to which government involvement in the

activities at issue affects the determination of whether

state action is involved. In Catanzano v. Dowling, a

federal court of appeals held that determinations

made by certified home health agencies about reim-

bursements and methods of deliverv for Medicaid

patients constituted state action. Thus any changes in

benefits would require notice, opportunity for hear-

ing, and continuation of benefits pending resolution

of disputes. At first blush, this case appears directly

contrary to an earlier United States Supreme Court

decision holding that decisions by private nursing

homes to transfer or discharge Medicaid recipients did

not amount to state action.
s The court of appeals dis-

tinguished Catanzano from the earlier case by noting

that home health agencies were not merely regulated

but "deeply integrated" into the state's regulatory

scheme for providing home health care. The court

noted the detailed state regulations under which the

private agencies made their determinations, and em-

phasized the extent to which the state had delegated

its responsibility to the agencies to act in accordance

with those regulations. Whereas in the earlier case, the

Supreme Court had found no exercise of coercive

power by the state, the appeals court in Catanzano

concluded that the state exerted sufficient influence

that the home health agencies could not be consid-

ered "'independent actors doing business with the

state,' but are 'entities that hav e assumed the respon-

sibility for [the state's] mandated health care duties.'"

Method of Creation of the Private Entity

The eases discussed so far have focused on the

government's involvement with the private entity. A
separate line of cases emphasizes the extent to which

the private entity itself, by virtue of the way in which

it was created, should be viewed as a state actor. A

recent example of this approach can be found in

Lebron v. National Railroad Passenger Corporation.'"'

Lebron alleged that Amtrak violated his First Amend-

ment free speech rights by refusing to allow him to

post a political advertisement in Penn Station. The

United States Supreme Court ruled that Amtrak was

a state actor, even though it had a private corporate

structure. The Court focused on the nature of the

entity—specifically, that it had been established by

the government; that the government retained some

control, particularly through its authority to appoint

members of the governing body; and that the corpo-

ration was established to carry out a public purpose.
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In a dissent Justice O'Connor disagreed with the

majority about the nature of the question before the

Court. In her view the plaintiff had argued that

Amtrak was a private actor whose actions should be

attributable to the government, so for procedural rea-

sons the plaintiff was limited to that argument. Pos-

ing the question that way, lustice O'Connor reached

a different result, relying not on the method of cre-

ation and government involvement in the entity itself

but on the government's role in the particular action

about which the plaintiff complained. The test as ar-

ticulated in the dissent is whether "the challenged

action results from the exercise of private choice and

not from state influence or coercion.

"

sl
In the Amtrak

case, Justice O'Connor would have found that the

government had no involvement in the decision in

question and that it should not be imputed to the

state.

Justice O'Connor's test, which is similar to that

used in Rendell-Baker, is difficult to square with other

cases in which the government is held responsible for

private actors to whom it has delegated significant

responsibility. Clearly the extent of government in-

volvement is a significant factor, hut whether the in-

quiry should be directed at government involvement

in creation, regulation, or operation of the entitv, or

government involvement in the particular decision at

issue, remains unclear.

Involvement of a Traditional Government Function

Finally, a set of cases addressing whether the activ-

ity involves a traditional government function illus-

trates how the courts are struggling with the issue of

which functions are uniquely governmental and

which are not. As most recently articulated by the

United States Supreme Court, the "government func-

tion" approach holds that a private entity may be con-

sidered a state actor when performing a function that

is "traditionally the exclusive prerogative of the

state.

"

s: In a recent case arising in North Carolina, the

Fourth Circuit Court of Appeals noted that "functions

that are uniquely sovereign in character qualify as tra-

ditional exclusive state functions" and that although

there are many functions traditionally performed by

governments, few are exclusively soA

In United Auto Workers v. Gaston Festivals,"'
4
the

United Auto Workers (UAW) sued Gaston Festivals,

Inc. (GFI), a private nonprofit corporation that orga-

nized and promoted the annual Fish Camp Jam in

Gastonia, North Carolina, for refusing to allow UAW

to have a booth to promote its Buy America cam-

paign. The Fourth Circuit Court of Appeals held that

UAW could not assert a First Amendment claim

because GFI acted in a completely private capacity.

UAW argued that the city had conferred on GFI its

sovereign power, relying on the "delegation of exclu-

sive government function" standard.
v The court

noted the limited circumstances in which the courts

had held an activity to be vv ithin the exclusive realm

of the public sector, listing from cases decided to that

date the following examples: administration of elec-

tions, operation of a company town, exercise of emi-

nent domain, peremptory challenges in jury selection,

and operation of a municipal park. Sb The court's list-

ing of functions held not to be exclusively govern-

mental included provision of electricity and other

utilities, operation of a nursing home, coordination

and governance of college and amateur athletics, edu-

cation of maladjusted children, and care of foster

children.^

In the UAW case, the court characterized the func-

tion involved as "community entertainment" and

ruled that it was not an exclusively governmental

function. The court emphasized that the fact that a

private entity performed a function that served the

public did not make it a state actor. Furthermore, the

facts that the city issued a permit, the event took

place on public property, and the city made a $10,000

annual contribution to the event were not sufficient

to support a finding of state actionA

Another factor in determining whether a function

has traditionally been reserved exclusively to the pub-

lic sector is whether there has historically been

private-sector involvement and whether the function

is one that governments have been legally obligated to

provide. Several cases involving claims against volun-

teer fire departments illustrate the difficulty of this

approach.

In analyzing whether a local government that con-

tracts with a volunteer fire department has delegated

a function exclusively reserved to the government,

courts have delved into the historical patterns and

statutory provisions governing fire protection in the

specific jurisdiction in question. Courts have looked,

for example, at whether state law requires the entity

to provide the function and whether there are private-

sector fire fighting alternatives.'' Courts in different

jurisdictions have reached different conclusions. " In

several cases decided in the Fourth Circuit, the court

of appeals determined that whether fire protection

was an exclusive government function in Maryland
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was a question of fact to be decided by a jury. In a

separate concurring opinion in one of these cases, the

judge expressed concern that this view could lead

to "irreconcilable results within the state of Maryland

on the basic legal question [of] whether Maryland

volunteer fire fighting companies fall under the

public function theory of state action."

-

These federal cases struggle to reconcile the gen-

eral rule that private independent contractors are not

subject to laws and standards governing public agen-

cies merely by virtue of their contractual relationship

with a public entity, with the concern that the govern-

ment could easily avoid rules designed to protect the

public by placing responsibility for a public function

in private hands. The courts' concern reflects an as-

sumption that there is an arena of activity that is

uniquely go\ernmental and is directed at matters of

sufficient public interest to warrant application of

certain protections and rules to the activity, no mat-

ter who conducts it. Given the current disagreement

in society about the proper role and size of govern-

ment, it is not surprising that the courts have had dif-

ficult}' establishing definitive tests for what activities

are fundamentally governmental. Despite the lack of

clarity in the cases, local governments should consider

the extent to which decisions to place responsibility

for functions in private hands may reduce or eliminate

the applicability of laws that are designed to protect

the public interest.

Conclusion

Local government motivation to privatize may

stem from a desire to improve efficiency or from a

desire to decrease the size of government. Legal limi-

tations on privatization and legal standards for deter-

mining when public laws apply to private entities

have the potential to define the arena of essential

governmental responsibility. However, the current

law does not provide such guidance. Instead, govern-

ment officials must exercise caution in creating new-

arrangements, in effect, defining and protecting the

realm of public interest that they feel they were

elected to represent.
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Paula K. Few and A. John Vogt

North Carolina cities and counties are continually

looking for ways to improve services, become

more efficient, and save tax dollars. As part of this

effort, local officials are asking hard questions: Are

local government services meeting the needs or

resolving the problems for which they were created?

Are services achieving the goals that elected officials

have established for them? Do local officials know the

true cost of providing each service? Are local gov-

ernments doing a better job today than they did five

years ago?

The North Carolina Local Government Perfor-

mance Measurement Project arose to help provide

answers to these questions. This article describes the

project's purposes, background, origins, participants,

organization, services studied, performance measures,

Paula K. Few is the coordinator of the North Carolina Local

Government Performance Measurement Project. A. John Vogt is an

Institute of Government faculty member who specializes in govern-

mental budgeting.
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Reporting Child Abuse and

Neglect in North Carolina
1996 7*.

Janet Mason

A comprehensive explanation of the North

Carolina law requiring all citizens to report

cases of suspected child abuse, neglect,

and dependency. Includes descriptions of

the child protective services system, useful __
sections of the North Carolina Juvenile Code,

elements of criminal offenses against children,

and relevant telephone numbers. An invaluable

resource for professionals dealing with child pro-

tection and all concerned North Carolinians.

North Carolina Juvenile Code

and Related Statutes

1996

Compiled by Janet Mason

Prints the text of the North Carolina Juvenile

Code, as amended through the 1996 sessions of

the General Assembly, as well as statutes provid-

ing the judicial termination of parents' rights.

North Carolina Legislation 1996:

A Summary of Legislation in the

1996 General Assembly of Interest

to North Carolina Public Officials

1996

Joseph S. Ferrell

Planning Legislation in North Carolina

Eighteenth edition, 1996

David W. Owens

Trying Summary
Ejectment and Other

Landlord-Tenant Action
Special Series No. 14, 1996

Joan G. Brannon

An up-to-date legal resource

for magistrates and judges

who deal with summary eject-

ment cases and for landlords,

realtors, and tenants' rights

groups.

Municipal Government

in North Carolina

Second edition, 1996

Edited by David M. Lawrence

and Warren Jake Wicker

North Carolina

City and County

Privilege License Taxes

Fourth edition, 1996

William A. Campbell

1996 Legislation Affecting

Senior Citizens and
Programs for the Elderly

Elder Law Bulletin (No. 4;

October 1996)

John L. Saxon

$4.00*

1996 Legislation Concern-
ing Natural Resources and
the Environment
Environmental and
Conservation Law Bulletin

(No. 4; October 1996)

Milton S. Heath, jr.

$4.50*

1996 Solid Waste
Management Legislation

Local Government Law
Bulletin (No. 74; August

1996)

William A. Campbell

$4.00*

Local Tax Administration
Property Tax Bulletin (No.

106; August 1996)

William A. Campbell

$4.00*

1996 Legislation Affecting

Public Personnel Law
Public Personnel Law Bulletin

(No. 10; September 1996)

Cary M. Grant

$4.00*

1996 Legislation: Social

Services, Juvenile, Aging,

and Related Laws
Social Services Law Bulletin

(No. 23; October 1996)

Janet Mason and John L. Saxon

$4.50*

*North Carolina residents add 6% tax

To order Write to Publications Sales Office, Institute of Government
CB= 3330, UNC-CH, Chapel Hill, NC 27599-3330. Telephone (919) 966-

4119; Fax (91 9) 962-2707; E-mail to kwhunt.iog@mhs.unc.edu; Internet

URL http://ncinfo.iog.unc.edu/

74. See Polk County v. Dodson, 4^4 U.S. 312 (1981).

75. West, 4S7 U.S. at 56.

"6. West, 487 U.S. at 56, n.14.

77. Catanzano v. Dowling, 60 F.3d 113 (2nd Cir. 1995).

78. Blum v. Yaretsky, 45" U.S. 991 (1982).

79. Catanzano, 60 F.3d at 120 [quoting J.K. v. Dillenberg,

836 F. Supp. 694, 697-98 (D. Ariz. 1993)].

80. Lebron v. National Railroad Passenger Corp., 513

U.S. , 115 S. Ct. 961, 130 L. Ed. 2d 902 (1995).

81. Lcbmn, 513 U.S. at , 115 S. Ct. at 980, 130 L. Ed.

2d at 930.

82. Rendell-Baker v. Kohn, 457 U.S. 830, 842 (1982).

83. United Auto Workers v. Gaston Festivals, 43 F.3d

902, 907 (4th Cir. 1995).

84. United Auto Workers, 43 F.3d at 907.

85. United Auto Workers, 43 F.3d at 906.

86. United Auto Workers, 43 F.3d at 907 (citations

omitted).

87. United Auto Workers, 43 F.3d at 907 (citations

omitted).

88. United Auto Workers, 43 F.3d at 905.

89. See Yeager v. City of McGregor, 980 F.2d 337 (5th

Cir.), cert, denied. 510 U.S. 821. 114 S. Ct. 79, 126 L. Ed. 2d

47(1993).

90. See Mark v. Borough of Hatboro, 51 F.3d 1137, 1144

(3rd Cir. 1993), summarizing cases going both ways.

91. See Goldstein v. Chestnut Ridge Volunteer Fire Co.,

1994 U.S. App. LEXIS 12492 (May 31, 1994); Haavistola v.

Community Fire Co. of Rising Sun, 6 F.3d 211 (4th Cir.

1993).

92. Goldstein, 1994 U.S. App. at LEXIS 12492 at *6

(Wilkinson, J., concurring). H
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Measuring the Performance of

Local Governments

Paula K. Few and A. John Vogt

North Carolina cities and counties are continually

looking for ways to improve services, become

more efficient, and save tax dollars. As part of this

effort, local officials are asking hard questions: Are

local government services meeting the needs or

resolving the problems for which they were created?

Are services achieving the goals that elected officials

have established for them? Do local officials know the

true cost of providing each service? Are local gov-

ernments doing a better job today than they did five

years ago?

The North Carolina Local Government Perfor-

mance Measurement Project arose to help provide

answers to these questions. This article describes the

project's purposes, background, origins, participants,

organization, services studied, performance measures,

Paula K. Few is the coordinator of the North Carolina Local

Government Performance Measurement Project. A. John Vogt is an

Institute of Government faculty member who specializes in govern-

mental budgeting.
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methodology, and implementation. Further, it pre-

sents preliminary results obtained in one part of the

project, a study of residential solid waste collection.

These results include profiles of the participating

units (large cities), their services, their performance

levels, and their costs. The article concludes with

observations about next steps for the project and

for performance measurement generally in North

Carolina.

Purposes of the Project

The North Carolina Local Government Perfor-

mance Measurement Project is a joint undertaking of

the North Carolina Local Government Budget Asso-

ciation (a group of budget professionals employed in

local governments around the state), the Institute of

Government, and the cities and the counties partici-

pating in the project. Its primary purpose is to develop

a model that North Carolina's cities and counties can

use to support their ongoing efforts to measure and

assess their performance and costs. A second purpose

is to test and refine the model by applying it to a se-

lect group of city and county services.

The project involves several steps: preparing unit

and service profiles for the cities and the counties in

the study, identifying and agreeing on the perfor-

mance measures that the units use for the services

studied, developing a cost accounting method for the

services, and explaining the differences in costs and

services among participating units.

The ultimate goal is to produce methods and data

that local governments across the state can use for

assessing the quality and the cost of sen ices, making

comparisons among similarly situated cities or coun-

ties, considering alternative levels of service, and

evaluating proposals to provide services from private

companies. The project will also help local govern-

ments identify innovative or improved methods of

service delivery and develop "benchmarks" (targets) for

performance of the services studied.

Background to the Project

The project can be better understood with some

knowledge of national events and initiatives. One
backdrop for the project is the elimination of jobs in

the private sector (downsizing) as a means of improv-

ing productivity, and corresponding initiatives to im-

prove public services and make them more efficient.

Citizens, as customers of government services, expect

them to be provided responsively and efficiently and

to represent good value for tax dollars. Many citizens

have personally experienced downsizing and reengin-

eering in the private sector. Nearly all citizens have

read or heard about these initiatives. They expect

government to be as effective and productive as

private-sector organizations. 1

Another backdrop is increased interest in govern-

ment's contracting with the private sector for services,

and in other approaches to privatization, as alterna-

tives to government's delivering public services. These

approaches can produce savings as a result of the com-

petition among potential providers. The high-profile

success of Phoenix and the experiences of some North

Carolina local governments with privatization and

competition have encouraged a growing number of

public entities in the state to invite private firms and

their own workforce to bid on providing services. 2

A third context for the project is the 1994 recom-

mendation of the highly influential Governmental

Accounting Standards Board (GASB) that local gov-

ernments include measures of service effort and

accomplishment (performance) in their external finan-

cial reporting." This recommendation, and the years

of research and work leading up to it, have had a great

influence in furthering performance measurement in

the public sector. Partly in response to GASB research

initiatives, the Government Finance Officers Associa-

tion of the U.S. and Canada (GFOA) passed two reso-

lutions calling on public entities to develop and use

performance measures in their budgeting systems.4

Other national associations have encouraged public-

entities to employ performance measurement to im-

prove planning, decision making, and management.

For example, in 1992 the American Society for Pub-

lic Administration approved a Resolution Encouraging

the Use of Performance Measurement and Reporting by

Government Organizations.^

A fourth backdrop for the project is the Govern-

ment Performance and Results Act, which Congress

enacted in 1993. It requires all federal agencies to de-

velop five-year strategic plans and one-year perfor-

mance plans. The plans must cover each program or

activity set forth in an agency's budget and include

performance indicators as well as objective, quantifi-

able, and measurable goals."

An increasingly rich literature on performance

measurement has emerged in recent years. Three

books are of particular note. In 1992 the Urban Insti-
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tute and the International City/County Management

Association (ICMA) jointly published the book How
Effective Are Your Communit)' Senices? Procedures for

Measuring Their Quality, which identifies and ana-

lyzes outcome- or effectiveness-oriented measures for

a wide variety of city and county services. Subse-

quently David Osborne and Ted Gaebler wrote Rein-

venting Government (1992),
s which motivated many

state and local government officials to develop,

strengthen, and use performance measurement for

public decision making and management. More re-

cently Municipal Benchmarks: Assessing Local Perfor-

mance and Establishing Community Standards (1996),

by David Ammons, has made a substantial contribu-

tion to the literature on performance measurement.

Finally, several national performance measurement

and benchmarking projects are under way. An ICMA
project involves thirty-eight large cities and counties,

including Charlotte, North Carolina. 1 " Another proj-

ect, sponsored by the Innovations Group, encom-

passes a larger number and a broader range of local

governments. 11 Like the North Carolina project, these

two national projects are attempting to identify com-

parable performance measures for services delivered

by participating units. They face significant chal-

lenges in ensuring reliable and comparable results for

several reasons: the relatively large number of local

governments invoked in these projects, the number

of services being studied, and the considerable vari-

ability among the units in service levels, systems, and

conditions. Staff of the North Carolina project hope

that by focusing on a select group of services provided

by a small number of local units in one state, and by

working closely with the officials in those units, they

will produce results that participating cities and coun-

ties can use with confidence.

Origin and Initiation of the Project

The impetus for the North Carolina project came

from two groups, city and county managers and budget

officials. In 1994 the North Carolina League of Munici-

palities convened a meeting of managers from several

of the state's large and medium-size cities. Although

this meeting focused on privatization and competition

with private providers of public services, one subject

was the use of performance measures and benchmarks

to compare performance by a city's own workforces

with proposed or actual performance by private con-

tractors. Subsequently the Winston-Salem budget

director proposed to the North Carolina Local Govern-

ment Budget Association that interested members of

the association undertake a performance measurement

project. In early 1995, representatives from several

large cities and counties, and staff from the Institute of

Government, the North Carolina League of Munici-

palities, the North Carolina Association of County

Commissioners, and North Carolina State University

met and assigned to a smaller working group the task of

preparing a proposal for such a project.

When the proposal was complete, the North Caro-

lina Local Government Budget Association and the

Institute of Government agreed to cosponsor the

project and provide logistical and financial support. In

fall 1995 the Institute of Government hired a project

coordinator, whose first step was to secure commit-

ments from seven large cities to participate in and

help finance the initial phase of the project. i: Subse-

quently seven large counties agreed to do the same as

the project's second phase. A third phase concentrat-

ing on medium-size and small cities and counties that

are using or wish to use performance measurement is

just beginning. These units are also helping to finance

Phase III.

A work plan prepared in fall 1995 sets forth the

project's objectives, based on the proposal approved by

the Institute of Government and the North Carolina

Local Government Budget Association, and outlines a

schedule for implementation. The project has a steer-

ing committee composed of the budget directors of the

seven cities and seven counties participating in the ini-

tial phases of the project, and representatives from the

Institute of Government, the North Carolina League

of Municipalities, the North Carolina Association of

County Commissioners, and North Carolina State

University. The budget directors of Winston-Salem

and Forsyth County cochair this committee, whose

function is to set policy and make all major decisions

concerning project implementation.

Project Participants and Organization

Phase I of the project began in September 1995

and will be completed in early 1997. The participat-

ing cities are Asheville, Cary, Durham, Greensboro,

Raleigh, Wilmington, and Winston-Salem. Phase II

began in January 1996 and will be completed by sum-

mer 1997. The participating counties are Buncombe,

Catawba, Durham, Forsyth, Guilford, Mecklenburg,

and Wake.
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Phase III, scheduled to begin in January 1997, will

emphasize adaptation of the unit and sen ice profile,

performance measurement, and cost accounting

methods from Phases I and II to smaller iiinsdictions,

whose staff generally have less experience with perfor-

mance measurement than the staff of large cities and

counties. It may also involve the development of

training to help staff in such units create and use per-

formance measurement and cost accounting systems.

If the large cities and counties express an interest,

Phase III may apply the project's models to additional

services in those units.

Services Studied in Phases I and II

In fall 199^ the city representatives on the project

steering committee selected the city services to be

studied in Phase I:

• Police

Patrol

Investigations

Emergency- communications

• Solid waste collection

Residential refuse collection

Recyclable materials collection

Residential trash and yard waste collection

• Street maintenance

Street surface maintenance, repair, and resurfacing

Right-of-way maintenance

Street cleaning

(Subsequently the committee decided to provide only

service profile data for right-of-way maintenance and

street cleaning, having discovered that the differences

in organizational arrangements for these two func-

tions made cost data difficult to compile.)

In December 1993 the committee's count} repre-

sentatives selected the county services to be studied in

Phase II:

• Jails

Jail operations

Pretrial release programs

• Emergency medical services (ambulance)

• Child protective services

Discovery and investigation of abuse and neglect

Foster care

Adoption services

• Inspections

Building

Environmental

Popular government Winter 199/

Glossary of Performance

Measurement Terms

These definitions of terms used by the North Caro-

lina Local Government Performance Measurement

Project closely follow conventional definitions and

common usage.

Performance measurement. The process of assess-

ing the results produced or achieved by public services.

For a particular service, performance measurement

might start with the formulation of a mission statement

and measurable objectives that reflect or address the

need for the service. The process also involves identi-

fying measures to assess the extent to which the objec-

tives are met and measuring the costs or the efforts

expended to prov ide the service.

Performance measure. Statistics or quantifiable

indicators that can be used to assess different dimen-

sions of service. The term is seldom defined in the

literature.
1 However, some questions posed by perfor-

mance measurement point toward the foregoing defi-

nition: Are citizens getting their money's worth for

the tax and other public dollars that they pay to fi-

nance local government? Are local government ser-

vices meeting the needs or resolving the problems for

which they were created? How effective and efficient

are services? Some performance measures assess the

resources expended or the workload involved in pro-

viding a sen ice. Some measure the level, the amount,

or the quantity of service provided to clients, citizens,

or the community. Others evaluate the extent to

which a service meets need or demand, resolves prob-

lems that the service was created to resolve, or

achieves objectives that officials established for the

service. Still others relate the resources or efforts ex-

pended on a service to the amount of sen ice provided

or the extent to which the service meets needs, de-

mands, or objectives. These last types are commonly

called "efficiency and effectiveness measures."

Benchmark. A target or a goal for performance of

a service, against which actual performance is com-

pared. Benchmarks can be based on any of numerous

factors: clients' or citizens' needs or expectations; per-

formance achieved in a past period or year; perfor-

mance of the same service by other governmental

entities or by private firms; generally accepted stan-

dards, where they exist, for effective or efficient pro-

visicn of a service; and others. Although the North



Carolina project is gathering data that individual local

governments can use to develop benchmarks, the project

itself does not extend to the identification or the

development of benchmarks for the services studied.

Cost. The consumption of human, material, and

other resources to provide a service. Cost occurs when

these resources are actually used, regardless of when

they were acquired. 2

Expenditure. A decrease in financial resources. It

occurs when the financial resources are depleted to

acquire the other kinds of resources needed to provide

a public service. 5 Governments budget and account

for expenditures rather than costs. Expenditures and

costs for any given item may occur at the same time

or at different times. To measure performance, one

should know the dollar value of the human and mate-

rial resources consumed to produce the service.

Cost accounting. The process of measuring and

reporting on costs. The cost accounting model used

in the North Carolina project measures full costs, in-

cluding direct operating and maintenance expenses;

indirect overhead, administrative, and support ex-

penses; and charges for the use of capital equipment

and facilities.

Notes

1. For instance, the Government Finance Officers Asso-

ciation of the U.S. and Canada (GFOA) issued two very use-

ful reports on performance measurement in 1994: Patricia

Tigue and James Greene, Jr., "Performance Measurement:

The Link to Effective Government," Research Bulletin (Chi-

cago: April 1994); and Dennis Strachota and Patricia Tigue,

Research Report: The Use of Performance Measures in City

and County Budgets (Chicago: Aug. 1994). Both stress the

importance of performance measurement and discuss differ-

ent types of measures. Research Report includes a lengthy

catalog of performance measures found in budget docu-

ments submitted for the GFOA's Distinguished Budget Pre-

sentation Awards Program. However, neither publication

provides a single, concise definition of performance mea-

sure, nor do most of the other publications cited in this and

the main article.

2. The term "cost" in the main article refers to the "using

up of assets." Under generally accepted accounting prin-

ciples, such an event is strictly speaking an expense rather

than a cost. Thus "cost" in the main article means "expense."

The term "cost" is used because it is commonly associated

with the term "cost accounting," which accounts for the use

or the consumption of resources rather than their acquisi-

tion. Set' GFOA, Governmental Accounting, Auditing, and

Financial Reporting (Chicago: GFOA, 1994), 322.

3. GFOA, Governmental Accounting, Auditing, and Fi-

nancial Reporting, 329.

The steering committee has used several criteria in

selecting city and county services for inclusion in the

project. The services have to (1) be important to the

mission of city or county government, (2) affect large

numbers of citizens or have many clients, and (3) in a

few cases, be a candidate for contracting out or priva-

tization. An effort has been made to keep the number

of selected services small because the project's primary

goal is to develop and test methods that North

Carolina's cities and counties can use for their own

performance measurement and cost accounting. Only

a small number of services needed to be selected and

studied for this purpose. The project's second impor-

tant objective is to produce valid and reliable data. To

achieve this as well, it has been advisable to include just

a few services in Phases I and II.

Project Performance Measures

The North Carolina project is using three broad

categories of performance measures: (1) measures of

service need and quantity, (2) measures of efficiency,

and (3) measures of effectiveness.

Measures of Service Need and Quantity

Measures of service need and quantity (output) are

a starting point for analyzing service performance.

Measures of the need for a service address the

fundamental question of why services exist. They

are generally the principal ingredient that officials use

to set objectives and formulate outcome-oriented

measures to determine whether they achieve their

objectives. Measures of the quantity of a service

speak to magnitude. In the project, measures of

service need and quantity are presented as com-

parisons— say, units of need or output per 1,000

customers or citizens. For some services, measures of

need are different from measures of quantity. For

example, in street maintenance, the measure of

service need is lane miles of streets maintained by the

city, whereas the measure of quantity is tons of

repaving material applied to maintain streets. For

other services, one indicator measures both service

need and service quantity. For residential solid waste

collection, the measure of service quantity, tons of

waste collected, is also the most practical measure of

need.
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Commonly Used Performance Measures

A basic step in the identification and the selection

of performance measures for the services studied in

the North Carolina Local Government Performance

Measurement Project was the formulation of a typol-

ogy. The literature and actual practice suggest a num-

ber of ways to classify performance measures. 1 The

project's typology has the following components: mea-

sures of resource or effort, workload or activity, service

quantity or output, service need or demand, outcome,

efficiency, and effectiveness. Although resource or ef-

fort and workload or activity measures are not in

themselves good gauges of program performance,

they are included in the discussion because they are

used as building blocks for measures that do evaluate

results or performance. The project's definitions and

illustrations for these different types of measures are

as follows:

Resource measures. Expenditures, costs, and per-

sonnel counts are the most common indicators of re-

sources used or effort expended in providing a service.

These indicators are used in formulating ratios, such

as cost per ton, which make meaningful comparisons

possible. Cost is the principal resource measure used

for this project.

Activity measures. These refer to steps or activities

that form the process of delivering a sen ice. An activ-

ity or workload measure might count the number of

times a particular step is performed. To provide com-

parative measures of performance, these data should

be used in ratios rather than on their own.

Output measures. These measure the end product

of service delivery. They count the number of times

that the service or the product is delivered or the

amount of service that is provided. For a public health

immunization program, the number of persons immu-

nized or the number of immunizations given might be

a measure of service quantity or output. This type of

measure does not consider the quality of service pro-

vided or the resources used. It therefore must be sup-

plemented with some indicators that do assess these

areas.

Need or demand indicators. These refer to condi-

tions or problems underlying the need for a service.

Logically they have a relationship to the amount of

service provided. For public health immunization, the

incidence of the disease for which an immunization

is given might serve as an indicator of the need for the

program. Indicators of demand or need are often used

to formulate objectives and outcome-oriented mea-

sures for a service and to evaluate efficiency and

effectiveness.

Outcome measures. Typically, officials have ex-

plicit objectives for services that they institute, and

they want to measure the extent to which they achieve

the objectives. Many outcome measures refer to an

underlying need or demand for a service, or to a prob-

lem giving rise to the service. For example, an objective

for public health immunization might be "To reduce

the incidence of childhood communicable diseases by

5 percent." After an immunization program is under

way for a time, one can presumably link the program's

performance with a decrease in the disease rates.

Efficiency measures. These are usually a ratio be-

tween the resources expended to provide a service

and the level (quantity) of service provided, assuming

a certain level of quality. (How much did it cost to

provide the service?) Efficiency measures may also

compare resources expended with improvements or

changes in service quality, while holding quantity con-

stant. (How much more did it cost to improve quality?)

For a recycling program, cost per ton of recyclable

materials collected could be an efficiency measure.

Effectiveness measures. These can assess any of

the following: (1) the quality level at which a service

is provided; (2) the extent to which the service meets

the demand for the service or resolves the problem

giving rise to the service; (3) the extent to which the

service meets the objectives (also an outcome mea-

sure); or (4) resources expended on the service in re-

lation to need met or demand fulfilled.

Notes

1. For example, see Patricia Tigue and James Greene, Jr.,

"Performance Measurement: The Link to Effective Govern-

ment," Research Bulletin (Chicago: April 1994), 3-4; Mark

Glover, A Practical Guide for Measuring Program Efficiency

and Effectiveness in Local Government (Tampa, Fla.: Inno-

vations Group, n.d.), chap. 6; and David N. Ammons, Mu-

nicipal Benchmarks: Assessing Local Performance and

Establishing Community Standards (Thousand Oaks, Calif.:

Sage Publications, 1996), 2. Tigue and Greene distinguish

among input, output, outcome, and efficiency measures.

Glover identifies input, output, efficiency, productivity, and

effectiveness or outcome measures. Ammons differentiates

among three types of advanced performance measures: effi-

ciency, effectiveness, and productivity.
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Measures of Efficiency

Cost per unit of service, product, or output is the

project's principal measure of efficiency. An example

of an efficiency measure for recycling is the cost per

ton of recycling material collected. Full-time equiva-

lent (FTE) positions per unit or per 1,000 units of ser-

vice is a second and generally less reliable measure of

efficiency. The North Carolina project uses it only

sparingly and with caveats attached. The FTE posi-

tion count includes both positions occupied by full-

time personnel and positions held by employees on a

temporary or part-time basis, adjusted for the portion

of the full work year or day that they are on the job.

It does not include city and departmental administra-

tive and other staff whose work indirectly supports a

service. The number of FTE positions is inappropri-

ate as a measure of resources expended for services

that a city contracts out to the private sector unless

the number of FTE positions used by the contractor

is also available and counted.

Measures of Effectiveness

Several different types of effectiveness measures

are used for the services studied in the project. Some

relate to the quality of service provided or to clients'

or citizens' perceptions of the quality. An example

of an effectiveness measure for police patrol services

is response time for the most serious types of crime.

To citizens this measure is of great importance.

It is of less significance to police departments using

community policing, which emphasizes crime pre-

vention activities and police presence in neighbor-

hoods. An effectiveness measure for emergency

communications is the average time that it takes ac-

tually to dispatch officers to the scene of a crime,

counting from the time at which a call is received.

Other effectiveness measures used in the project

address the extent to which a service meets tr

or resolves the problem that it addresses. A me

Used in solid waste recycling provides an illustration:

tons of waste recycled in a particular year as a

^percentage of tons of waste deposited in landfills in

that year or a prior base year. There are limitations,

however, on the ability to measure effectiveness in

terms of need met or demand fulfilled. For example,

it is difficult to demonstrate a direct relationship

between increases in police effort and decreases in

rime rates.

Implementation of the Project

The North Carolina project has five stages: (1) com-

pilation of a unit profile for each participating city and

county, (2) preparation of a detailed profile for each

service being studied, (3) selection of performance

measures for each sen ice (and collection of perfor-

mance data), (4) development of a method for deter-

mining the cost of services, and (^) preparation of an

explanation of the differences between and among

units in costs and services.

Compilation of City and Count) Profiles

Project staff have compiled demographic, topo-

graphic, economic, and other relevant information

about each participating city and county to help ex-

plain differences in service approaches, levels, and

costs. An example shows the effect of topography.

Greensboro uses automated vehicles to collect refuse.

The terrain there is relatively flat. When Asheville

tested the vehicles, the automated arms could not re-

place the refuse cans without many of them rolling

away down the hills. Consequently Asheville contin-

ues to have workers lift cans from the curb to empty

the contents into the refuse collection trucks. Such a

system results in higher personnel costs. In this case,

topography helps explain the different service deliv-

ery approaches in the two cities.

Preparation of Service Profiles

Project staff, officials working in each of the service

areas studied, and budget officials developed an in-

strument to collect data about how each unit provides

a service. A separate instrument has been developed

for each of the nine services studied in the project.

The contributions of officials working in the service

lave been ~ crucial in ensuring that the right

ons are asked. For example, in street rcpa\ ing,

street maintenance personnel from the partk ipating

cities recommended using cost per ton of rcpavmg

materials "put into place" as the measure of etticiencv.

Project staff had initially suggested cost per liiie.u foot

of streets repaved. Because cost per ton controls tor

depth of overlay used, it is a superior measure

Using the service profile instruments, citv and

county officials have gathered data on each service.

which they have then verified. The resulting profiles
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depict the ways in which each unit provides a service,

and the> report data about the quantitv and the

quality of the service as well as the resources used to

provide it.

Selection of Performance Measures

Catalogs and helpful analyses of various types of

performance measures for specific services appear in

published sources. To select performance measures

specifically for this project, project staff first reviewed

the literature, as well as budget documents from par-

ticipating units and other local governments known

for excellence in performance measurement. They

also identified and gave consideration to measures al-

ready being used by participating governments. Fur-

ther, they surveyed officials in the participating cities

and counties. An important consideration was a com-

mitment to select, to the extent possible, measures for

which data were readilv available in each unit. On the

basis of this work, staff produced preliminary recom-

mendations, from which the steering committee se-

lected measures of quantity, need, efficiency, and

effectiveness.

cities in Phase I and all the counties in Phase II.
13

Significantly the cost model uses acquisition or

construction costs, often referred to as "historical

costs," as the basis for usage charges for equipment

and facilities. The alternative was replacement costs.

Although that would have had certain advantages, the

difficulty of arriving at reliable numbers for such costs

dictated the choice of historical costs. Moreover, the

use of historical costs is recommended in generally

accepted accounting principles.'"
1

Estimates of useful

life were developed by project staff based on current

standards and were applied to historical acquisition or

construction costs to come up with annual usage

charges for equipment and facilities needed for the

services studied.

Budget and finance personnel in the participating

cities suggested revisions of the model, which was

then tested on residential solid waste collection. The
model did well in the test, although some adjustments

were necessarv to ensure that the costs reported

would be as comparable as possible. The model was

later tested on one of the county serv ices, foster care,

and some changes were made for application to the

countv serv ices in Phase II.

Development of a Cost Accounting Model

The steering committee's initial discussions about

cost accounting issues included whether to capture

only direct costs for a service or to attempt full cost-

ing. The latter consists of (1) direct costs for labor,

operating, and maintenance expenses; (2) indirect

costs, which include allocations for items like utilities

and telephones, and overhead costs for departmental

and central staff functions, such as purchasing and

data processing; (3) charges (depreciation) for the use

of equipment; and (4) charges (depreciation) for the

use of facilities. The committee opted for full costing

but with separate calculation of direct costs, indirect

costs, usage charges for capital equipment, and usage

charges for capital facilities.

Using these general categories as a framework, staff

at the Institute of Government, including the faculty

member specializing in governmental accounting,

drafted a detailed cost accounting model consisting of

approximately sixty-five specific line items. The model

is based on the charts of accounts used in the cities'

accounting systems. Further, it allows for the use of

existing indirect cost allocation plans in five of the

Preparation of an Explanation of Differences

From the beginning, participants realized that

cities and counties providing high lev els of serv ice or

facing unusual conditions in providing a serv ice (such

as the challenges of hilly terrain for collecting solid

waste in Ashev ille) might incur higher costs for the

serv ice than other cities and counties. For example,

as a matter of governing board policy, some cities

provide behind-the-house collection of residential

solid waste, whereas others collect at the curb. This

difference in service level will result in different costs.

Likewise, a city using less expensive materials for

"reet maintenance than another city may have lower

street maintenance costs for each ton of materials

used (although use of lower-quality materials may re-

sult in more frequent repairs in the long run).

The project's performance and cost data will

note and explain such differences. Indeed, presen-

tation of such explanatory information is one of the

project's most important components. It will illumi-

nate conditions and practices in a particular city or

county that may, when combined with the measure-

ment data, lead to more efficient and effective service

delivery.
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Project Results

Final results for Phase I of the project will be pub-

lished in early 199" by the Institute of Government.

Results for Phase II will be available in summer 1997.

Meanwhile, preliminary results obtained for solid waste

collection from residences are presented to illustrate

the types of results that the project will produce. The

unit profiles and the service descriptions are summa-

rized as Table 1, the results on performance measures

as Table 2, and the cost numbers compiled for residen-

tial solid waste collection as Table 3. Cities are not iden-

tified by name in the tables. The data presented are

materially accurate as of this writing, but they may
change slightly before being finalized.

Performance Measures of Solid Waste
Collection from Residences

Measures of Quantity or Seed

For residential solid waste collection, the measure

of service quantity used is the number of tons of solid

waste collected annually from residences per 1,000

collection points and per 1,000 population. It is argu-

able whether the number of tons collected is also a

measure of need, for it counts only actual amounts

collected, which is at best a proxy measure of need.

[See "Commonly Used Performance Measures," page

46, and the earlier discussion of measures of service

need and quantity (output) in the section Project Per-

formance Measures.]

Unit Profiles and Service Descriptions of

Solid Waste Collection from Residences

Table 1 shows important data on whether solid

waste is collected from the back yard or at the curb.

Three of the seven cities offer backyard collection.

Another component of service level is frequency—

whether solid waste is collected once or twice a week.

(Only one city collects twice a week.) One city relies

heavily on contractors to collect 45 percent of its to-

tal waste tonnage, whereas another city uses one-

person automated equipment on many of its routes.

Table 1 reflects two general approaches to residen-

tial solid waste collection. One is characterized by rela-

tively high levels of service, as evidenced by more

frequent collection and/or pickup in the back yard.

Three cities are in this group. The other mode em-

ploys weekly collection and/or curbside service. Four

cities have adopted this approach. One city in this

group is further distinguished by substantial service

contracting, another by reliance on automated equip-

ment rather than collection staff.

Table 1 shows other differences, such as whether

the residential solid waste collection function is bud-

geted and accounted for in the unit's general fund or

in an enterprise fund, and whether the city has flat,

gently rolling, or hilly terrain. These elements affect

the service, although they seem to have less effect on

cost and performance than service location, fre-

quency, and method do. The differences in service

level and approach for residential solid waste collec-

tion provide a framework for presenting and explain-

ing differences in city performance and cost data for

this service.

Efficiency Measures

Four efficiency measures were selected: annual

cost per ton collected, annual cost per collection

point, annual cost per collection, and annual number

of tons of waste collected per FTE position providing

residential solid waste collection service.

As noted earlier, the steering committee thought it

essential to keep the number of measures small and to

confine data collection to that already occurring in cit-

ies. These criteria, however, create certain problems.

The efficiency measures selected, for example, are

imperfect indicators. Cost per ton, cost per collection

point, and cost per collection do not account for dif-

ferences in topograph}', size of geographic area cov-

ered, street layout, or similar variables. Likewise,

measurement of the number of tons of solid waste col-

lected annually per FTE position is clearly affected by

whether a city collects waste from residences with its

own workforce or by contract with private waste col-

lectors. Consequently, tons of waste collected per

FTE for the two cities contracting out a significant

portion of this service refer only to tonnage collected

by city workforces.

Table 2 demonstrates that there are indeed differ-

ences in performance among the participating cities,

often explained by variations in their approach to ser-

vice delivery and the conditions under which they

provide service. The service profiles and the efficiency

ratios also reveal a strong positive correlation between

service levels and costs.

When making comparisons among cities based on

efficiency, it is important to remember that how effi-

ciently a service is provided does not speak to how
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Table 1

City Profiles and Service Descriptions for Residential Solid Waste Collection

City A City B City C City D City E City F City G

City Profile

Property tax rate FY 94-95 0.681 0.57 0.54 0.67 0.58 0.58 0.5725

Year of last revaluation 1993 1994 1992 1988 1991 1993 1992

Land area of city (sq. mi.) 79.31 42.00 38.40 97.70 32.00 100.01 99.50

Topography/region Flat/gently Hilly Flat/gently Flat/gently Flat Gently Flat/gently

rolling rolling rolling rolling rolling

Service Description

Tons collected FY 94-95 40,000 23,181 16,644 48,156 20,300 40,714 54,790

Residential customers 47,000 24,000 20,437 54,000 19,310 54,135 62,703

(single fam.

only)

Collection location

Curbside X X X X

Back yard X* X X X

Collection frequency

Once a week X X X X X X X

Twice a week X* X

FTE positions 66.0 34.0 45.5 27.2 11.5 114.1 157.8

Size of crews 3-person 3-person 4-person 2-person 3-person 3-person 4-person

2-person 3-person 1 -person 2-person

Amount of service

contracted out (%) 45.0 11.6 2.6

Type of fund used for service

General fund X X X X

Enterprise fund X X X

Solid waste fee, if any NA NA $11.50/mo. $5.55/qtr. Volume
based

NA $1.30/mo.

'Available for a fee

good a service is or how satisfied customers are. Mea-

sures of efficiency are useful, however, in providing

some answers to previously unanswerable questions

about the trade-offs between cost and level of service.

Effectiveness Measures

The effectiveness measures selected are number of

complaints or valid complaints per 1,000 collection

points and survey results quantifying citizens' satisfac-

tion with collection service. Although the literature

considers these to be good measures of effectiveness,

and the steering committee believes that they are the

best available, the lack of standardization introduces

major problems into the data. There is no consistency

in how cities collect data on complaints, if reliable

records are kept at all. Most keep logs of complaints.

But what one city may log as a "complaint," another

may log as a "contact." The problems in defining and

collecting data on valid complaints are even more

daunting. Only one of the cities participating in the

project verifies the validity of complaints. This re-

quires significant staff effort and time. A recommen-

dation likely to emerge from the study is that North

Carolina cities validate complaints about residential

solid waste collection.

In the area of surveys of customers' satisfaction,

although some of the cities do use such surveys, there

are wide variations in how the surveys are developed

and administered. Again, to measure citizens' satisfac-

tion on a consistent basis, cities must work to develop

and employ common survey instruments.

It should be noted that the steering committee did

find it easier to develop measures of effectiveness for

several of the other services.'
1

Table 2 shows the considerable variation among the

seven project cities in cost per ton of solid waste collected

from residences. Although project staff cannot state

with certainty what accounts for these differences, the

data point to some possible explanatory factors.
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Table 2

Performance Measures tor Residential Solid Waste Collection

C ity A City B City C City D City E City F City G

272.00 348.26 270.90 254.83 333.41 248.09 227.45

851.06 9(,5. 514.41 891.78 1,051.27 752.08 873.

116.29 103.33 126.97 62.19 78.83 126.24 119.04

98.97 99.80 103.53 55.46 82.87 94.94 104.01

98.97 99.80 103.53 55.46 80.16 94.94 52.01

606.06 681.79 365.96 1,770.44 1,034.78 356.83 347.21

Service Quantity or Need Measures

Tons collected per 1 ,000

population

Tons collected per 1 ,000

collection points

Efficiency Measures

Cost per ton collected ($)

Cost per collection point ($)

Cost per collection ($)

Tons collected per FTE

Effectiveness Measures

The project steering committee selected the effectiveness measures listed below for residential solid waste collection. The

cities participating in the first phase of the project did not collect data on complaints in a consistent manner or conduct

surveys of customers' satisfaction regularly or consistently. Therefore they cannot be compared on these measures.

However, the committee wants to publicize the measures as a way of encouraging local units to begin collecting the

information.

Complaints per 1,000 collection

points

Valid complaints per 1,000

collection points

Sample survey of customers'

satisfaction with residential

solid waste collection service

Notes: For Cities A, C, and G, the figures reflect residential solid waste plus one or more other categories of waste, such as curbside trash.

For the two cities that have substantial contracted service, tons collected per FTE reflect only tons collected by city workers.

First and not surprisingly, everything else being

equal, higher levels of service will cost more than

lower levels. The cities collecting once or twice a week

from the back yard have higher costs per ton than

those collecting once a week at curbside.

Second, crew size appears to affect costs. The city

operating one-person trucks has considerably lower

total costs and lower costs for salaries and benefits per

ton than the other six cities do. However, this city has

higher equipment costs than the others. The city re-

lying significantly on contracted services also has low

per-ton costs. Is this due to contracting? Do the con-

tractors used by this city offer lower pay and benefits

to their employees than the other cities pay their solid

waste collection workforces? If so, how should other

cities assess this fact in weighing the advantages of

contracting? Do location and topograph} partly ex-

plain this difference, given that the city relying on

contracted services has flat terrain, which may lower

the collection costs? These and similar questions re-

main to be answered as cities use the information

from the project to explore methods of providing es-

sential sen ices.

Differences in cost might also be explained by

economies of scale enjoyed by large cities, or by varia-

tions in types or ages of equipment. Between two cit-

ies, for example, the one with the older fleet will likely

have the higher maintenance costs. Capital equip-

ment charges, however, will be higher where there is

newer equipment. Educating the public on waste re-

duction may reduce the number of tons collected rela-

tive to the number of customers or the size of the

population, as may a fee schedule for collection that

is based on volume. Different methods of allocating

indirect costs may also affect results."
1

In some cases,

costs may be affected by the distance that collection

vehicles travel to reach a landfill or a transfer station,

by the average size of residential lots, by the average

number of people in a household, and by various

other factors. This discussion underscores the great
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Table 3

Cost Summary for Residential Solid Waste Collection

($)

City A City B City C City D City E City F City G

Salaries/benefits

Operating expenses

Indirect costs

Capital costs

Total

,806,048

614,145

669,146

562,346

1.140.087

401,837

525,150

328,130

1,228,523

361,141

283,183

240,510

894.130

957.525

350,569

792,795

383,218

966,998

185,316

64,700

3,451,461

1,046,679

221,056

420,623

4,370,936

694.897

1,066,629

389,575

4,651,685 2,395,204 2,995,019 1,600,232 5,139,819 6,522,037

\ote: Landfill disposal costs have been excluded.

importance of considering differences in service lev-

els, methods, and conditions in reporting cost and

performance differences among cities.

Use of the Results

How can cities use the project's results for residen-

tial waste collection? Given different methods of ser-

vice delivery and different conditions, can cities make

valid comparisons among themselves? The answer is

yes: cities can make useful comparisons of cost per

ton, cost per collection point for solid waste collection,

and other measures if they take care in gathering ser-

vice and cost data. Cities providing similar levels of

service and facing similar sen ice conditions can exam-

ine and compare their collection methods to improve

service delivery systems. Even when service levels and

conditions vary among cities, officials are much bet-

ter able to see and judge the effect of these differ-

ences on costs. This, in turn, can lead to changes in

service level or approach. Such information and com-

parisons provide officials with a better basis for asking

questions that can lead to innovations and savings in

service delivery and more effective methods of provid-

ing services. They are useful as well in making deci-

sions about the allocation of resources and the

direction of programs.

Cities can also use the information resulting from

the project for making comparisons over time for their

own services. For example, officials in a city might use

the performance measures and the cost models to

determine whether the city is collecting solid waste

more efficiently this year than it did five years ago. or

to ascertain how much the city is saving by contract-

ing for the service or by collecting solid waste once a

week instead of twice a week. Rigorous performance

measurement and cost accounting allow officials to

address and answer such questions more readily.

Summary and Conclusion

As of this writing (October 1996), Phase I, involv-

ing the large cities, is being concluded, and an outline

for a performance measurement workbook based on

Phase I results has been developed. The outline calls

for discussion of the models for performance measure-

ment and cost accounting developed in Phase I and

for presentation of the unit and service profiles, per-

formance measures, costs, and narrative information

explaining differences among the cities for each of the

services studied. Appendixes will include copies of all

the instruments developed to collect data. The steer-

ing committee will develop the final format and con-

tent of this workbook, to be published in early 1997.

Much of this information will also be placed on the

Internet on NCINFO, a comprehensive site for North

Carolina state and local government resources, at the

following \\ eb address: http://ncinfo.iog.unc.edu.

Phase II, evaluating county services, is progressing

well. Service and cost data are being collected, and the

county steering committee is selecting the measures

that will be used. A workbook will also be published

for Phase II results.

As noted earlier. Phase III will be undertaken dur-

ing 1997. A steering committee composed of repre-

sentatives from the participating units will set the

objectives and devise the work plan.

What will the long-term benefits of this project be?

Besides the publications just described, project staff

expect several results:

• agreement among the participating cities and coun-

ties as well as other North Carolina local govern-

ments on a core set of measures to assess service

performance;

• a common approach to determining the cost of lo-

cal government services;

• a better understanding of how the variables that
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Elements of Good Performance Measures

Number. Many performance measurement sys-

tems falter because they attempt too much. 1 When a

system is tracking a host of measures, the effort to

collect and maintain data is unlikely to be sustained.

In addition, policy makers may become bogged down

in detail and lose sight of key aspects of performance.

The North Carolina Local Government Performance

Measurement Project generally uses only one or two

measures of need or quantity for each service, and

most of these are also incorporated into the ratios for

efficiency and effectiveness measures. The project has

identified no more than three efficiency measures for

each service and has in most cases limited effective-

ness measures to that number. In almost every case,

no more than eight of the most crucial measures for

each service are used.

Validity. Obviously, attention must be paid to

choosing performance measures that are "valid," that

is, that measure what they purport to measure. To
this end, project personnel have chosen measures that

most cities and counties are already using successfully.

Also, they have asked both budget officials and staff

involved in service delivery to help in selecting the

measures.

Relevance. A very important criterion for a mea-

sure is that it be "relevant." This criterion dictates that

the measures selected pertain to essential aspects of

service performance. Service quality presents the

most significant challenge in this area. The quality of

most services can be assessed along many dimensions.

Because the project uses so few measures of quality

per service, the challenge is to address the crucial di-

mensions. Project staff have consulted extensively

with officials from the participating units to ensure

the selection of relevant measures.

Reasonable cost of data collection. Although

many measures are potentially useful to a unit, the

cost of the effort required to collect data must remain

"reasonable"; that is, the benefits realized from collect-

ing data must at least equal the costs incurred. Project

staff are trying to ensure this by limiting the number

of measures per service and by focusing on measures

for which most of the participating units are already

collecting data. Staff do recommend, however, some

measures for which few, if any, of the participating

units currently collect data— for example, measures

based on surveys of clients' or citizens' satisfaction

with services. When this occurs, staff are providing ex-

amples of such surveys.

Accuracy. The data collected for the selected mea-

sures must also be "materially accurate. "This requires

that the collection process have integrity. Project staff

are recommending steps that a city or a county can

take to ensure this integrity.

Reliability. Data must be "reliable" as well, that is,

consistent from period to period and comparable from

unit to unit. The project's emphasis on careful service

description, rigorous definition of measures, and care-

ful data collection has helped ensure reliability of data.

Notes

1. Public officials in North Carolina have identified and

successfully use a select number of financial indicators to

gauge financial performance by cities and counties in the

state. Two of the most important ones are available general

fund balance and the current year's property tax collection

percentage. Both of these indicators are watched closely by

local managers and elected officials, state regulatory offi-

cials, and the bond rating agencies. For counties, data for

these indicators are reported annually in the North Caro-

lina Association of County Commissioners and the Depart-

ment of the State Treasurer's Fiscal Summary of North

Carolina Counties (Raleigh, N.C.: NCACC). This publica-

tion presents a two-page summary of fiscal data for each

county, including fund balance and tax collection informa-

tion. The aim of the North Carolina Local Government

Performance Measurement Project is eventually to produce

such summarized information on the performance of key

local government services.

make each city and county unique affect the

performance, the delivery, and the cost of services;

a better basis for individual cities and counties

to identify and select benchmarks against which to

measure their own service performance and cost.

As local governments in North Carolina head to-

ward the twenty-first century, they must develop new

tools to keep pace with change. Experience so far

with the North Carolina Local Government Perfor-

mance Measurement Project has led many people

involved in the project to conclude that systematic

performance measurement will be one of those essen-

tial tools.
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Notes

1. For example, in recent years, business groups and

certain citizens' groups in Charlotte have quite actively

encouraged that city to operate as efficiently and leanly as

possible. See O. Wendell White, Pam Syfert, and David

Cooke, "Rightsizing in Charlotte, North Carolina," Govern-

ment Finance Review 10, no. 6 (Dec. 1904): 7-9.

2. David Osborne and Ted Gaebler describe Phoenix's

experiences with privatization and competition in their

landmark book Reinventing Government: How the Entrepre-

neurial Spirit Is Transforming the Public Sector (Reading,

Mass.: Addison-Weslev Publishing Co., 1992), chap. 3. A
recent overview and analysis of competition is provided by

Lawrence 1.. Martin in "Selecting Services for Public-

Private Competition," ICMA Management Information Ser-

vice Report 28, no. 3 (March 1996).

3. Governmental Accounting Standards Board, Concept

Statement No. 2 on Service Efforts and Accomplishment

Reporting (Norwalk, Conn.: CASH, April 1994). This state-

ment declares, "SEA [service effort and accomplishment]

information is necessary for assessing accountability and in

making informed decisions; therefore, to be more complete,

GPEFR [general purpose external financial reporting] for

governmental entities needs to include SEA information"

["Summary," p. 1]. "Service effort and accomplishment in-

formation" is another name for performance reporting.

4. Government Finance Officers Association, Recom-

mended Practices for State and Local Governments (Chicago:

GFOA, 1995). The first resolution, approved in 1993, states,

"[Performance objectives and measurement are critical

components and key tools for use in budget planning and

decision making and program management by all levels of

government" (pp. 44-45). The second resolution, passed in

1994, stresses, "Meaningful performance measurements

pmv ide for governmental accountability by assisting gov em-

inent officials and citizenry in identifying financial and pro-

gram results and evaluating past resource decisions" (pp.

45-47).

5. Resolution Encouraging the Use of Performance Mea-

surement iind Reporting by Government Organizations,

adopted by the American Society for Public Administration,

April 14, 1992.

o. \n overview of this federal act, a discussion of its

implications for federal performance measurement, and an

analysis of performance measurement in general appear in

Robert S. kravchuk and Ronald \Y. Schack, "Designing

Effective Performance Measurement Systems under the

Governmental Performance and Results Act of 1993," Pub-

lic \dministration Review 56 (July/Aug. 1996): 348-58.

7. Harry P. Hatry, Louis H. Blair, Donald M. Fisk, John

M. Greiner, John R. Hall, Jr., and Philip S. Schaenman,

How Effective Are Your Community Services? Procedures for

Measuring Their Quality (Washington, D.C.: Urban Institute

and International City/County Management Association,

1992).

8. Osborne and Gaebler, Reinventing Government,

chaps. 4 and 5.

9. David N. Ammons, Municipal Benchmarks: Assessing

Local Performance and Establishing Community Standards

(Thousand Oaks, Calif.: Sage Publications, 1996). Ammons
recently joined the Institute of Government faculty and is

serving as an adviser to the North Carolina Local Govern-

ment Performance Measurement Project.

10. The ICMA project on performance measurement
was initiated in 1995. See Terrell Blodgett and Gerald

Newfarmer, "Performance Measurement: (Arguably) The
Hottest Topic in Government Today," Public Management

78, no. 1 (Jan. 1996): 6. The ICMA has been very active in

promoting and encouraging research on performance mea-

surement. See David N. Ammons, ed., Accountability for

Performance: Measurement and Monitoring in Local Govern-

ment (Washington, D.C.: ICMA, 1995). Among other things

the book describes how to involve employees in perfor-

mance measurement.

1 1. Results from this project and guidelines for perfor-

mance measurement are presented in Mark Glover, A
Practical Guide for Measuring Program Efficiency and Effec-

tiveness in Local Government (Tampa, Fla.: Innovations

Group, n.d.).

12. Paula K. Few serves as project coordinator.

13. Cost allocation plans distribute the indirect and over-

head costs of operations among benefiting departments or

programs according to how much each department or pro-

gram uses the corresponding services.

14. For example, the Governmental Accounting Stan-

dards Board's Codification (Norwalk, Conn.: GASB, 1995),

sec. 1400.111, provides that general fixed assets should be

recorded at their historical costs. See GFOA, Governmen-

tal Accounting, Auditing, and Financial Reporting (Chicago:

GFOA, 1994), 105.

15. An example of a good effectiveness measure being

used for recycling service is the percentage of eligible col-

lection points participating in curbside recycling annually.

This indicates how much of the solid waste stream is being

diverted from landfills through recycling.

16. Some cities use a single step-down allocation,

whereas others use a double step-down method that distrib-

utes the costs of central serv ices a second time to line ser-

v ices, thus producing higher numbers. H
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Economic Development
after Maready

David M. Lawrence

In
1992 and 1993, Winston-Salem and Forsyth

County were seeking to attract to their area a large

office facility being planned by the Pepsi-Cola com-

pany. Eventually, negotiations focused on an office

building that had recently been vacated by its owners

and donated to Wake Forest University. Unfortu-

nately for the negotiations, Wake Forest University

had already found tenants for the space, and they

were in possession under leases with the university.

To persuade them to vacate, the city and the county

agreed to pay for renovating alternative office space

in another building owned by the university and mov-

ing the tenants there, at a total public cost of SI mil-

lion. This offer worked, and Pepsi-Cola agreed to

move to Winston-Salem, to the university's office

building.

The Pepsi-Cola transaction was one of twenty-four

industrial or commercial incentive packages to which

the city and the county agreed between 1990 and

1995. The total cost for the twenty-four projects was

S9.1 million for the city and S4.2 million for the

county. From this public investment, the two govern-

ments calculated that they had attracted almost $240

million of private business investment and more than

5,500 new jobs.

The incentive packages developed and offered by

Winston-Salem and Forsyth County were typical of

many being developed and offered by other local gov-

ernments in North Carolina and by the state itself. In-

deed, they were typical of incentive packages being

offered by local and state governments across the

country. What was not typical was that Winston-

Salem's and Forsyth County's incentive practices led

a citizen to sue the two governments, alleging that

the practices and the statute under which they were

undertaken violated the public purpose limitation of

the North Carolina state constitution. The case of

Maready v. City of Winston-Salem
1 captured the atten-

tion of the state's local governments and economic

developers from the time it was brought, in spring

1995, until it was decided in favor of the two local

governments, in March 1996.

This article explains the public purpose doctrine

and the basis of William Maready's use of it in the

case that Maready brought against Winston-Salem

and Forsyth County. It also reports the court's deci-

sion and rationale. Finally, it discusses the meaning of

the decision for future economic development incen-

tives in North Carolina.

The Public Purpose Doctrine

The public purpose doctrine is recognized in Ar-

ticle V, Section 2(1), of the state constitution, which

declares that "the power of taxation shall be exercised

. . . for public purposes only . . .
." The constitutional

language, however, understates the breadth of the

doctrine, which is actually a limitation on governmen-

tal expenditure: if an expenditure does not serve a

public purpose, it may not be made, regardless of the

source of the revenues supporting it.
: Thus the doc-

trine is a constitutional limitation on what govern-

ment may do. To argue, as Maready was doing, that

economic development incentive programs did not

David M. Lawrence is an Institute of Government faculty member

who specializes in local government law, including economic

development.
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sen e a public purpose was therefore to argue that

government could not offer them. If the courts agreed

with Maready, not even the General Assembly could

overcome such a judicial decision. North Carolina

would be out of the incentive business.

Maready's Use of the Public Purpose
Doctrine

Maready based his position on North Carolina Su-

preme Court decisions in 1%S and 19~3 holding that

industrial revenue bonds did not serve a public pur-

pose under the state constitution." In its simplest

form, an industrial revenue bond is issued by a state

agency or a local government to finance an industrial

facility for lease to a private company. The company's

lease payments are the sole security for the bonds.

Because the interest on industrial revenue bonds is

exempt from federal income taxation, the effect is to

allow the company to finance an industrial facility

more cheaply than if the company itself borrowed the

necessary funds directly from a bank. In the 196S and

1Q
_
3 decisions, the court held that the benefits that

industrial revenue bond financing accorded to the

private companies outweighed any benefits to the

public from new jobs or an increased tax base. Al-

though the state's voters subsequently overruled the

decisions by approving a constitutional amendment

permitting counties to establish county authorities

that might issue industrial revenue bonds," the amend-

ment was quite narrow. There was no assurance that

the general principles that underlay the two decisions

had been overridden by the amendment.

Nevertheless, during the 1980s and the early 1990s,

the General Assembly granted cities and counties

broad statutory authority to offer economic develop-

ment incentives. The basic authorization is found in

Section 158-7.1 of the North Carolina General Stat-

utes (hereinafter G.S.). Subsection (b) permits a num-

ber of specific practices to assist businesses, including

developing industrial parks, assembling other potential

industrial sites, constructing and leasing or selling shell

buildings, helping extend public and private utility

lines to industrial or commercial facilities, and prepar-

ing sites for business properties or facilities. Subsec-

tion (d2) permits a local government to convey real

property to a private company and accept as compen-

sation the increased property and sales tax revenues

that will accrue to the government over the ensuing

ten years as a result of improvements constructed on

the property by the private company. Finally, subsec-

tion (a), which has been in the statute since 1925,

grants broad authority to "make appropriations for the

purposes of aiding and encouraging the location of

manufacturing enterprises." Mam local governments

have relied on subsection (a) as support for incentive

packages that are not specifically listed in subsection

(b), including the renovation and moving-expense

package that Winston-Salem and Forsyth Count}" put

forth in the Pepsi-Cola transaction. In Maready the

plaintiff argued that G.S. 158-7.1 was unconstitutional

in its entiretv.

The Maready Decision

The parties in the Maready case held an abbrevi-

ated trial before a judge in early August 1995. The

court, relying on the industrial revenue bond cases,

concluded the trial by ruling in favor of the plaintiff:

the statute was unconstitutional in its entirety, and

the two local governments were enjoined from any

further economic development activities based on it.

Both sides had understood from the beginning that

there would be an appeal, regardless of the trial court

decision. They joined in a petition to bypass the state

court of appeals and appeal the decision straight to

the State Supreme Court. The supreme court granted

their motions in November and heard the case on

February 16, 1996. Three weeks later, on March S. the

supreme court reversed the trial court on a 5-2 vote,

holding that G.S. 158-7.1 was in fact constitutional:

economic development incentives did serve a public-

purpose.

The majority opinion recognized that the decisions

in the two industrial revenue bond cases were central

to the decision in Maready and offered at least four

arguments to distinguish the former from latter. First,

the court noted that when the General Assembly had

enacted the legislation overturned in the first indus-

trial revenue bond case, it had concurrently adopted

a resolution declaring that such bonds represented

bad public policy. In deciding what is or is not a pub-

lic purpose, the courts customarily give great weight

to the General Assembly's opinions. The resolution

suggested what the legislature's real opinion of indus-

trial revenue bonds was. Thus, although the earlier

court had held the bond legislation unconstitutional,

its doing so appeared to be in accord with legislative

opinion. In contrast, when G.S. 158-7.1 was amended

in the 19S0s and the 1990s, there was no evidence of
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any dominant legislative opinion in opposition to the

policy incorporated in the amendments.

Second, the court noted that the voters had

adopted a constitutional amendment permitting some

industrial revenue bond financing. It argued that the

amendment "diminished the significance" of the two

cases.'

Third, the court noted that Article V, Section 2(7),

of the state constitution now specifically permitted

the state and its local governments to appropriate

money to private persons and entities as long as the

money would be used to serve a public purpose. To

the court, this amendment, which became effective

after the second of the two industrial revenue bond

cases, caused "the constitutional problem" at the heart

of the two decisions to "no longer exist.""

Fourth, and most fundamentally, the court admit-

ted simply to having a different perception of the ef-

fect of and the need for economic development

incentives than did the court that decided the two

industrial revenue bond cases. The earlier court had

judged that the predominant benefit from incentive

programs was private, going to the company whose

facilities were being financed. The current court made

a different judgment: that the predominant benefit

from incentive programs was public, going to citizens,

who enjoyed greater employment opportunities as a

result, and to governments, which built stronger rev-

enue bases. There was no fundamental difference in

the activities being judged. Rather, the passage of a

quarter-century had changed the perception of those

doing the judging. As the court said in Maready, "[T]he

passage of time and accompanying societal changes

now suggest a positive response" to the question of

constitutionality.

The Meaning of the Decision for

Economic Development Incentives

What does the court's decision mean for the future

of economic development incentives in North Caro-

lina? Are there any remaining limits on what local

governments (and the state) may offer companies?

First, with respect to the kind of incentive at issue

in Maready, which was essentially cash or cash equiva-

lents, the court's opinion appears to leave any limits

on what governments may offer, to the governments

and the agencies offering the incentives rather than

to the courts. The opinion indicates that if a particu-

lar incentive is more for the private benefit of the

company involved than for the general public, the rule

of the industrial revenue bond cases will cause that

incentive to be unconstitutional. The court's recogni-

tion of that consequence, however, is not an invitation

to citizens to sue and challenge specific incentive

packages. The opinion notes that G.S. 15S-7.1 re-

quires a public hearing before expenditures are made

pursuant to the statute. These "strict procedural re-

quirements," it states, ".
. . provide safeguards that

should suffice to prevent abuse."5 That is, if a local

government has held a public hearing and given the

public a chance to comment on a proposed incentive

package, and if the government thereafter decides to

go forward, the incentive is presumed to offer a pub-

lic, rather than a private, benefit.

Second, the opinion suggests that the current leg-

islative authority for this sort of incentive is as broad

as the constitution permits. As noted earlier, subsec-

tion (a) of G.S. 158-7.1 is a long-standing and very

broad authorization for economic development activi-

ties. The age of the subsection and its vague breadth

led local governments during the 1980s to seek the

amendatory legislation that became subsections (b)

and (d2), which offer much more specific authority.

When the General Assembly added the new subsec-

tions, however, it also inserted a statement that the

listing of specific authorizations in subsection (b) was

not to be read as a limitation on what might be autho-

rized by subsection (a). The State Supreme Court ap-

pears to have taken the General Assembly at its word.

Several of the incentives offered by Winston-Salem

and Forsyth County depend on a broad reading of

subsection (a) for their statutory authorization, and

the court upheld all the incentives offered by the two

governments. Some of these "innovative activities"
9

included subsidies of a company's office rental costs,

"spousal relocation assistance" (the court's term, prob-

ably meaning assistance in relocating the spouses of

a company's employees), and the incentive package

offered to Pepsi-Cola, described at the beginning of

this article.
1 "

Third, although Winston-Salem and Forsyth

County financed all their incentives from current rev-

enues, the Maready decision certainly supports the

constitutionality of borrowing for these purposes as

well. The North Carolina courts have never distin-

guished between public purposes for expenditures

from current revenues and public purposes for expen-

ditures from borrowed funds. The statutory authority

to borrow, however, may not be as broad as the con-

stitutional authority. Both the general obligation bond
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statute 11 and the revenue bond statute- specifically

list only providing industrial parks, acquiring land

suitable for industrial buildings, and providing shell

buildings as authorized purposes. G.S. 160A-20, the

authority for installment financing agreements, is not

so limited; it is available for any capital project that a

city or a county is authorized to undertake. As a prac-

tical matter, however, an installment financing agree-

ment may sometimes not be a suitable means of

financing an incentive package because the only secu-

rity for such a borrowing is the property being fi-

nanced. If a local government is financing the

acquisition of land, which it will in turn convey to a

private company, it is unlikely that the company will

be willing to accept the property subject to the local

government's deed of trust. But unless the local gov-

ernment receh es full value for the property at the

tunc of conveyance, the loan will remain outstanding,

and the need for the security will continue.-'

Fourth, certain kinds of incentives common in

other states have been unavailable in North Carolina.

Consequently thev were not at issue in Maready and

therefore remain unavailable in North Carolina. Most

prominent among these other kinds of incentives are

property tax abatements negotiated with companies,

and government guarantees of repayment of loans

made to the companies by private lenders. There is no

statutory authority in North Carolina for negotiated

property tax abatements, and the provisions of the

state constitution relating to property tax exemptions

and classifications make it exceedingly difficult to

craft any such authority. 1 " The state constitution also

explicitly bars the state and its local governments from

guaranteeing loans to private parties unless the voters

approve. ' There is not even any statutory authority

to call a referendum for that purpose.

Finally , the effect of the decision on the power of

state or local gov eminent to use eminent domain for

economic development is uncertain. Because there is

no current statutory authority for governments to use

eminent domain for economic development, such as

to assemble land for an industrial park or, more

starkly , to acquire a site desired by a company for its

manufacturing facility, eminent domain was not at

issue in Maready. The court has always equated the

public purpose limitation on expenditure with the pub-

lic use limitation on eminent domain: 1
' if a govern-

ment mav spend public funds on a project, it may

condemn a person's land for the project. If the Gen-

eral Assembly authorizes the use of eminent domain

for economic development and if the court maintains

the historical equation, the court will likely uphold

that use. In some states, however, the courts do not

automatically equate public purpose and public use.

Because condemning one person's land to convey it

to another often seems somehow different from

spending public money on a project, it remains pos-

sible that the North Carolina courts will reject an au-

tomatic extension of Maready to eminent domain.

That issue must await further legislative and judicial

actions.

Notes

1. Maready v. City of \\ inston-Salem, 542 N.C. 70S, 467
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". Maready. 342 N.C. at "20, 46" S.E.2d at 623.

S. Maready, 342 N.C. at "24, 46" S.E.2d at 625. Actu-

ally the public hearing requirement applies only to activi-

ties undertaken pursuant to subsection (b). Given the

importance that the court accorded to the hearing, how -

ever, local governments proceeding pursuant to subsection

(a) are well advised to comply with the public hearing re-

quirement as well.

9. Mareadx. 342 N.C. at "24, 46" S.E.2d at 625.

10. The full listing of incentives granted by Winston-

Salem and Forsyth County is found in the dissenting opin-

ion, Mareadx. 342 N.C. at "36-3". 46" S.E.2d at 632-33.

1 1

.

N.C. Gen. Stat. § 1 59-4S(b)(24) (hereinafter the Gen-

eral Statutes are referred to as G.S.).

12. G.S. 159-81(3)m.

13. It is also possible that some instances of general ob-

ligation borrowing to finance incentiv es might be held to be

a gift of the government's credit, in violation of Article \ ,

Section 4(3), of the state constitution. In Foster v. Medical

Care Comm'n, 2S3 N.C. 110, 195 S.E.2d 517 (1973), the

court quoted with approval from a Florida decision, in

which the Florida court characterized a gift of credit as the

imposition of financial liability on a government entity for

the benefit of a private enterprise. Foster. 2S3 N.C. at 121,

195 S.E.2d at 525. If a local government were to issue gen-

eral obligation bonds— for example, to purchase an indus-

trial site—and then were to give the site to a private

business, the result might well be characterized as a gift of

the government's credit to the business. Even if such a gift
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of credit serves a public purpose, the constitution addition- Dev. Fin. Auth., 273 N.C. 137, 159 S.E.Zd 745 (1968), one

ally requires voter approval of the transaction. Most general reason the court gave for finding industrial revenue bonds

obligation debt, of course, requires voter approval in any unconstitutional was that "[w]ere we to hold that [the] Au-

event, but the ban on gifts of credit might bar use of thority serves a public purpose when it acquires a site, con-

nonvoted, two-thirds bonds for some incentives. structs a manufacturing plant, and leases it to a private

14. N.C. Const., Art. V, §§ 2(2) and (3). enterprise, we would thereby authorize the legislature to

15. N.C. Const., Art. V, § 3(2), for the state, and § 4(3), give [the] Authority the power to condemn private property
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Other authors in the field of

economic development prefer to

address the future—\\ hat's next?

Meredith Ramsay focuses on the past

— \\ hat happened? and Y\ hv? In her

well-written and thoughtful treatise

Community. Culture, and Economic

Development: The Social Roots of Local

Action, she illustrates how local history,

informal governing arrangements, tra-

ditional social structures, and cultural

values can lead a community to reject

economic development efforts.

Her study focuses on the develop-

ment policies of two communities in

Somerset County, Maryland: Princess

Anne and Crisfield. Somerset County

is the poorest in the state, with an aver-

age annual income in 1986 of less than

S8.000. Although Ramsay strongly re-

jects the emphasis often placed on the

urban-rural dichotomy, it is safe to say

that with populations of 1,666 and

2,888 respectively, both Princess Anne

and Crisfield are rural communities.

Princess Anne is the commercial

center for the county's agricultural in-

dustry. An elite group of conservative

white landowners has ruled it almost

continuously for three hundred years.

The social order is hierarchical, and so-

cial relations are characterized by pro-

nounced political, economic, and racial

inequalities. Over the years the regime

has been threatened by the American

Revolution, the Civil War, the civil

rights movement, and temporary de-

clines in agricultural production. Not-

withstanding these challenges, the re-

gime succeeded in perpetuating its

rule and making good on the official

county motto Semper eadem, "Ever the

same." This privileged group ruled for

centuries without accountability and

brooked no opposition.

But the 1980s brought change to

Princess Anne. In 1986 the inexorable

decline of agriculture and the immi-

gration into the county of Harvey

Hastings, a real estate broker with

grandiose plans for commercial real

estate development, provided the cata-

lyst for constructing a new economic

base. Of course, the beneficiaries were

still to be the old family landowners

—

the only ones with the means to ben-

efit from Hastings's plans. Initially

there seemed to be widespread sup-

port for such development. However,

support waned as the economic devel-

opment plans came to be viewed as

nothing more than an attempt by the

governing group to shift the commu-
nity to a new economic base without

surrendering political dominance.

Ironically it was opposition to the

landowners' economic development

efforts that produced the first real and

somewhat lasting challenge to the mo-

nopoly of power by Princess Anne's

elite regime. Ramsay explains that as

long as agriculture provided the eco-

nomic base for the ruling group, the

poor blacks and the migrant workers

bearing an inordinate share of the costs

of production had neither the internal

community allies nor the ability them-

selves to challenge the entrenched

power structure. But when the land-

holding elites began experimenting

with commercial and industrial devel-

opment, they imposed significant social

costs, including quite offensive odors

from newly recruited industries, on a

group of well-educated middle-class
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whites who operated outside the exist-

ing hierarchy. This allowed tradition-

ally disenfranchised groups, particu-

larly blacks desiring development

strategies that would lead to economic

and political restructuring, to forge a

political coalition with the group of out-

sider white voters and defeat the in-

cumbent town commissioners who had

supported the landowners' develop-

ment strategies.

Crisfield, by contrast, is marked by

the waterways that border the Chesa-

peake Bay. Its economy and way of life

based on a fragile seafood industry,

Crisfield was founded by dissidents

fleeing the plantation hierarchy. Isola-

tionism is a prominent feature of its

residents' worldview, and Crisfield lies

untouched by the social order that has

prevailed farther inland.

This city's response to the eco-

nomic decline of the 1980s was conser-

vative by necessity because of the

nearly total dearth of resources. But it

was also conservative out of respect for

the city's poor majority. The mayor, a

poor man himself, was described to

Ramsay as "a fine and decent human
being, a humble man who loves his

city. He opposes zoning and building

codes because to restrict mobile homes

or condemn somebody's dilapidated

houses might hurt somebody. It might

leave somebody homeless."

Ramsay connects Crisfield's resis-

tance to development and outsiders to

grim lessons from the past. In 1910 the

formerly isolated Crisfield had become

the second-most-populated city in

Maryland, with over twelve thousand

people (four times the present count).

Immigrants, who came by way of a new

railroad that was run through Crisfield

after the Civil War, catapulted the city

into an oystering boom. The boom
completely transmogrified Crisfield's

social and natural environment. Law-

lessness became the norm. The once-

quiet city was now known for its

casinos, saloons, bawdy houses, and un-

fettered violence. Dredging vessels de-

scended from Baltimore, Cape Cod,

and New Jersey by the hundreds to ex-

ploit the bay's providence, destroying

the oyster beds as they came.

The reign of terror finally came to

an end with the collapse of the oyster

industry in the 1920s. The bay's eco-

logical system has never recovered

from the plundering of the boom era,

however, and apparently neither have

the people of Crisfield. Both the pow-

erful seafood packers and the "water-

men" (Ramsay's preferred term for

poor whites) vehemently opposed ev-

ery important plan for economic

development. Whereas the packers

feared the competition from outsiders,

the watermen feared that capitalistic-

market forces reminiscent of the oys-

tering boom years would absorb and

transform all other values, leaving the

indigenous population once again em-

battled, belittled, cheated, displaced,

and disinherited.

From her study of Princess Anne

and Crisfield, Ramsay draws several

conclusions. Elite and privileged

classes develop ties of mutual obliga-

tion with the poor and the powerless

by facilitating access to capital and

to economic and social opportunity.

The vulnerability of the poor, which

is rooted in these ties, means that

organized expression of discontent is

highly unlikely. Moreover, top-down

economic development appeals pri-

marily to educated groups rich in

resources and skillful at exploiting

growth opportunities. For the poor

to embrace uncontrolled economic

development would mean jeopardizing

their subsistence arrangements, re-

nouncing their dependence on power-

ful patrons, and betraying deeply

internalized community values on

which their social status and personal

security depend. So they reject major

economic change, through either

silent sabotage or alliances with those

less vulnerable to retaliation from the

Recent Books Related to

Planning and Zoning

published by the

Institute of Government

'tanning Legislation
in North Carolina

P.iviri w Owsns

Planning Legislation

in North Carolina

Eighteenth edition, 1996

Compiled and annotated by David W.

Owens

$30.00*

Regulating Sexually Oriented

Businesses
Special Series No. 15, Forthcoming 1997

David W. Owens

Please call for price information.

Introduction to ZOfllllS

Zoning
1995 S>

David W. Owens
j

i

$15.00* ! Mr
.J2, H

'North Carolina residents add 6% sales tax

To order

Write to

Publications Sales Office

Institute of Government

CB# 3330, UNC-CH

Chapel Hill, NC 27599-3330.

Telephone (919) 966-4119

Fax (919) 962-2707

E-mail to kwhunt.iog@mhs.unc.edu

Internet URL

http://ncinfo.iog.unc.edu/

Popular Government Winter 1997 61



Recent Books

Related to Social Services

published by the

Institute of Government

Reporting Child

Abuse and

Neglect in

North Carolina

1996

Janet Mason

$8.00*

Reporting SoSkS'

in North Carolina IlfHR:
Jaw Mom SB^S

The Law and
the Elderly in

North Carolina

Second edition,

1996

Edited by

Michael J. McCann

and John L. Saxon

$24.00*

North Carolina Juvenile Code
and Related Statutes
September 1996

Compiled by Janet Mason

$25.00*

"North Carolina residents add 6% sales tax

To order

Write to

Publications Sales Office

Institute of Government

CB# 3330, UNC-CH

Chapel Hill, NC 27599-3330.

Telephone (919) 966-4119
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privileged class. Major economic-

change, either growth or decline,

should therefore be viewed as throw-

ing communities out of balance poli-

tically as well as economically.

I had trouble accepting Ramsay's

implicit conclusion that tension be-

tween the privileged and the poor is

an inevitable result of economic devel-

opment activity. I could easily agree,

however, with her basic premise that

the average citizen's reaction to pro-

posed development is likely to be

based on an informal assessment of

the probable sociocultural impacts and

the effects on his or her values, pref-

erences, and political and economic in-

terests. That being the case, I accept

that sometimes protection of class

privilege is the motivating factor be-

hind the adoption of specific plans for

economic development. In such times,

even an elite containing well-inten-

tioned individuals is unlikely to con-

sider the full range of options for

growth or to view local ssues primarily

in terms of an overarching community

interest. Not surprisingly, as Ramsay-

found in her study, the economic de-

velopment options adopted under

such circumstances will lead to ten-

sion with the less privileged.

I was stimulated by Ramsay's chal-

lenge to the assumptions that most

people make about the benefits of de-

velopment and their willingness to ig-

nore the sometimes harsh effects on

established power relations, cultural

values, and fragile subsistence arrange-

ments. After all, the selling point for

local governments' participation m en-

trepreneurial activity is that economic-

development fosters the economic

welfare of the whole communitv. Brit

Ramsay's study indicates that eco-

nomic development stances and indi-

vidual actions are frequently prompted

by other values that supersede both

communal and individual maximiza-

tion of profit. As she points out, mar-

ket calculations of the impacts of a

development project that fail to take

account of nonmarket values are sus-

ceptible to the errors of overestimating

the project's benefits and underesti-

mating its real costs. With reluctance

and some trepidation, I am now per-

suaded, at least until I read another

book on local economic development,

that "[ejeonomic development acts like

a giant asphalt paving machine that

tears up the old road in the process of

building the new." I used to think of

development only as the process of

building new roads.

I must confess, lest I lose credibility

with people who have read it, that al-

though the book is short, it is based on

Ramsay's research as a doctoral stu-

dent, so it is rather academic. The sec-

ond chapter sets forth an intimidating

theoretical framework for the study,

citing a host of theories and theorists.

My suggestion for those who might

share my distaste for chapters in which

nearly every paragraph mentions a dif-

ferent theorist: skip chapter 2. The in-

troduction contains all the theory that

readers need to understand and enjoy

the rest of the book.

Despite its academic tendency,

Ramsay's book deserves a wide audi-

ence, and I strongly recommend it to

anyone involved in local economic de-

velopment activity. Ramsay is a very

good storyteller, and her recital of

historical events is both informative

and entertaining. Although the find-

ings are obviously limited to the two

communities studied, there are univer-

sal lessons to be learned from the ex-

periences and the responses of the

citizens of Princess Anne and Cris-

field. In countering the conventional

wisdom that economic development

policy is influenced the most bv mar-

ket forces, Ramsay effectively demon-

strates the rationality of two severely

distressed communities rejecting out-

side investment as a way of increasing

land \ alues and creating jobs and

opportunities.
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At the Institute

Stephens, Ammons
Join Institute Faculty

Two new faculty members, John B.

Stephens and David N. Ammons,

recently joined the Institute.

Stephens arrived in March to de-

velop a public dispute resolution pro-

gram with financial support from the

Love Foundation. The Institute's pro-

gram assists state and local government

officials through consulting, conflict as-

sessment, training, and limited direct

mediation and facilitation services.

Stephens is also developing case stud-

ies, publications, and a clearinghouse of

information on public dispute resolu-

tion. The Love Foundation grant in-

cludes support for another clinical

faculty member, at the UNC-CH Law

School, to develop a curriculum and to

collaborate with Stephens on law-

related issues.

"Conflict is normal," Stephens says.

"The challenge for me is to help offi-

cials enhance their current skills while

maintaining my impartiality on politi-

cal issues. I will work with each party

individually as if I'm talking to a room-

ful of everyone invoked."

Stephens is an adjunct faculty ad-

viser for Antioch University's M.A. in

Conflict Resolution program and is

completing his Ph.D. in conflict reso-

lution at the Institute for Conflict

Analysis and Resolution at George

Mason University, Fairfax, Virginia.

Before joining the Institute, he served

as research director of the Ohio Com-
mission on Dispute Resolution and

Conflict Management. His responsi-

bilities included developing and evalu-

ating pilot projects in mediation and

group problem solving for state and

local governments, schools, and com-

munity dispute settlement programs.

The focus of his work will be teach-

ing officials more efficient ways to

John B. Stephens

handle public issues—skills in negotiat-

ing, collaborating, and problem solving.

He has been working with dispute reso-

lution centers across North Carolina to

solve disputes ranging from land use to

public school reform.

"The Institute, over the last six years,

has trained government officials as fa-

cilitators," Stephens remarks. "I will

work with them to apply their capa-

bilities in more complex disputes."

Ammons, who joined the Institute

in August as an associate professor,

received his Ph.D. from the University

of Oklahoma, concentrating in public

administration, state and local govern-

ment, and research methodology. His

specialty is improvement of productiv-

ity in local government, with a current

focus on performance measurement,

"benchmarking" (developing targets),

and privatization.

Ammons came to the Institute

from the Carl Vinson Institute of Gov-

ernment at the University of Georgia,

where he was a senior associate. One
of his projects there was working with

a statewide commission to design

benchmarks for gauging the condition

of that state's communities. He served

as the University of Georgia's repre-

sentative on a joint project of the

David N. Ammons

Southern Growth Policies Board and

the Southern Consortium of Univer-

sity Public Service Organizations to

develop a training curriculum in pub-

lic-sector accountability. His career

also includes service on the adminis-

trative staffs of four municipalities in

Tennessee, Texas, and Arizona.

"I have had the great opportunity

over the years to work with local gov-

ernments in several different parts of

the country," Ammons comments.

"And now I am delighted to be here.

Many local governments in North

Carolina have reputations for innova-

tive thinking on issues of governance

and management—reputations that are

well deserved. That makes this a great

place for someone with my interests.

It's going to be a stimulating and enjoy-

able environment in which to work."

Ammons is already involved in the

North Carolina Local Government

Performance Measurement Project

(see "Measuring the Performance of

Local Governments," page 41 in this

issue), soon to enter its third phase,

which will involve medium-size cities

and counties. He is also teaching local

government and management courses

on topics related to productivity

improvement. —Jennifer Hobbs

Popular Government Winter 1997 63



McMahon Retires

Richard R. "Dick" McMahon, lec-

turer in public management and gov-

ernment, retired in September 1996,

but he is using much of his extra time

to teach Institute courses. "I've been

very busy," McMahon said between

classes. "I'm teaching again tomorrow."

He will continue teaching on a contrac-

tual basis in the Municipal and County

Administration course, the Purchasing

course, and the Law Enforcement Ex-

ecutive Program, among others.

McMahon began working as the In-

stitute's first psychologist in lune 1963.

"I worked a lot at that time in the crim-

inal justice area," he recalled, "with pro-

bation officers, corrections officials,

and police administrators. Most often I

counseled employees one-on-one and

set up basic training."

In later years, McMahon shifted his

focus to helping organizations manage

themselves better through organiza-

tional psychology. This resulted in his

spending more time with managers

than he had before. "I realized that

the organizational culture needed to

change so that management was inter-

ested in how a probation officer inter-

acted with contacts, instead of how

many contacts were made," McMahon
explained. Institute management fac-

ulty now consistently focus on training

managers to improve organizations.

Mike Smith, director of the Insti-

tute, said, "I am convinced that Dick's

approach to work was exactly what

founder Albert Coates had in mind for

the Institute: alwavs finding a way to

help, always 'in the bloodstream' with

public officials, always practical, and

always recognizing that people have a

greater ability to help themselves than

they usually realize. In addition to all

of the officials and institutions that

Dick has helped, he has helped his

colleagues over the years by setting an

excellent example. I am delighted that

Dick will continue working with the

Institute even in his retirement."

McMahon said that retirement will

give him the opportunity to do the

things he wants to do, both at the Insti-

tute and elsewhere. —Jennifer Hobbs Richard R. McMahon

Institute Mourns Death of Longtime

Staff Member

Phillip Monroe Andrews, Jr., an In-

stitute employee for twenty-four years,

died September 7 following a lengthy

battle with AIDS. A native of Carrboro,

he attended The University of North

Carolina at Chapel Hill and King's Col-

lege in Charlotte. He was a dedicated

employee, a gifted musician, and a val-

ued colleague.

In late August, a colleague wrote a

poignant letter thanking Phil for the ex-

ample that he provided both in and out

of the office and describing him as "one

of the most positively influential people

I have ever known." In his role as man-

ager of the Institute's Production and

Distribution Section, he worked effec-

tively with his staff: to ensure quality

printing and distribution of program

announcements, classroom materials,

special bulletins, and publication flyers;

to ship Institute publications in a

timely and cost-conscious manner; and

to provide reliable mail, transportation,

telecommunication, office supply, and

client database services. Phil cared

about the reputation of the Institute of

Government and recognized that many

state and local government employees

might form their first impressions of

this university while attending Institute

programs.

The Institute will remember Phil for

his thoughtfulness, generosity, pa-

tience, keen sense of duty, and courage

in the face of adversity. —Kay Spivey
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North Carolina

Capital Case Law

Handbook

1996

Robert L Farb

Paperback: $21.00*

Hardback: $31.00*

A research reference designed to help judges

and lawyers understand statutes and case law

affecting the trial and sentencing of defen-

dants charged with first-degree murder in

which the state seeks the death penalty.

Although the primary focus of the book is the

sentencing process, it also discusses selected

pretrial and trial issues that commonly arise in

first-degree capital murder trials.

To order

Orders and inquiries should be sent to the Pub-

lications Office, Institute of Government, CB#
3330 Knapp Building, UNC-CH, Chapel Hill,

NC 27599-3330. Please include a check or pur-

chase order for the amount of the order plus 6

percent sales tax. A complete publications

catalog is available from the Publications Of-

fice on request. For a copy, call (919) 966-41 1 9.

*N.C. residents add 6% sales tax.

North Carolina Legislation 1996:

A Summary of Legislation in the 1996 General Assembly

of Interest to North Carolina Public Officials

1996

Edited by Joseph S. Ferrell

$22.00*

A comprehensive summary of the General Assembly's enactments during the

1996 legislative session, written by Institute faculty members who are experts in

the fields affected by the new statutes.

Planning Legislation in North Carolina

Eighteenth edition, 1996

Compiled and annotated by David W. Owens

$30.00*

Collects in a single volume these planning-related statutes most frequently

referred to by planners, elected officials, citizen board members, and others

interested in land use, building, transportation, community and economic

development, and natural resource protection. The eighteenth edition includes

amendments to the North Carolina General Statutes adopted through the 1996

sessions of the General Assembly. The compiler provides several aids for the

reader to locate the information she or he needs: frequent key words and

phrases listed in the margins; italicized notes offer historical facts in statutory

sections, cross-references, and other explanatory material. This new edition also

includes a subject matter index.

North Carolina Juvenile Code and

Related Statutes

September 1996

Compiled by Janet Mason

$25.00*

The Juvenile Code establishes the district court's jurisdiction over delinquent,

undisciplined, dependent, abused, and neglected juveniles. As well as setting out

the court's authority in relation to these children, the Code addresses the

responsibilities of and the procedures applicable to chief court counselors and

their staffs, law enforcement officers, county social services directors and their

staffs, and attorneys and guardians ad litem appointed to represent certain

juveniles. The statutes reproduced here reflect actions of the North Carolina

General Assembly through the end of the 1 996 regular session and the extra

session that ended August 3, 1 996. This publication also includes statutes

relating to the judicial termination of parental rights, the medical treatment of

minors, parental or judicial consent for a minor's abortion, juvenile services, the

interstate placement of children, parental control of children, prevention of child

abuse and neglect, and the North Carolina Child Fatality Prevention System.
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