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jfTLconsiuuer wants to take liis

contact lens prescription to another eye-care professional

who has qiucker service and better prices on lenses than

his own ophthalmologist. .Another person is moving

across the coimtry and vnoU need a copy of her medical

history for estabhsliing a relationsliip with a new family

jthysician. A mother needs a copy of the record of her

cliild s vaccination shots for siumner camp enroUment.

A son would lil^e to review the treatment his mother is

receiving in a nursing home. A former hospital patient

woidd hke a copv of Iris mechcal record to compare to the

services listed on the bill.

Ah of these consmners want access to their own

medical records or records of family members. Must a

health-care pro\ider cooperate'/ ^ith the exception of

mental-health records, this issue has not been addressed

in North CaroUiia through statutes or court opinions, and

therefore there is no clear answer. However, ethical

opinions of professional organizations and the laws of

other states are a barometer by whicli consmners can

antici|)ate how health-care jirftviders might resjtond to

requests lor medical records and how North Carolina

might resolve the issue either legislatively or judicially.

Natvire of the Patient's Right

to Medical Records

A physician s office refuses to hand over an indi-

vidual's medical records when he drops by the office

imannoimced to pick it up. Or a physician's office insists

that a jiatient return an \-ray that the |iatient took from

The author is a third-year law student at The University of

North CuroUna at Chape] Hill, She wrote this article under the

superrision oj Anne M. Delliuger u'liilv employed as a law clerk

at the Institute of Government. It ivas originally pubUstwd as a

Health Law Bulletin. Photograph by Jodi Anderson.
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the office to use iii ediisultin^ with a specialist. In Imtli

instance- tlie ([uesticin arises, who owns the medical

recoi-(ls'.'

W hilc Nortli ( Carolina lia> not aililroseil tliis question

(hrectlv. other state- have cou.sistently answered it by

findinL^ the health-care provider to be the owner of the

actual medical record.' Most court opinions and statutes

dealintr with the i->uc ha\c explained that ihi- propertv

interest mean- that the ]iro\ider is the custodian of the

record for aU of tho^e who mav have a leidtimate inter-

est in its contents." Bv comiiarison. the .\merican Medi-

cal Association and some courts, in langiiage soimding

more jn-otective of the health-care pro\ider'5 interest,

consider medical records the personal property of the

provider to be used to assist and record diagnostic

treatment and decisions.'

This recognition of the health-care provider's prop-

ertv riglit does not inherently curtail the patient's right

to the content- of the medical records. However, it does

mean that health-care |)ro\iders may set up reasonaWe

guidehne< in alLiwing ac(>ess to medical records. Recpiests

that consumers nui\ anticipate are ihscussed below.

Copvina fees. Health-care providers are not obliged

to give patients the origuial medical record. Rather, a

copy can be provided. States vdth statutes on access to

medical record- t\picallv allow the provider to charge

cojiving tees reasonalilv related to the actual cost of pro-

viding cojiies of the record. Thus fees that appear to be

priced to discourage patients or their lav\^ers from ob-

taining the records would be luireasonable and presiun-

ablv woidd be struck tlovMi bv courts if challenged.

Coiu-ts have lieen i-eluctant to s]iend time deternuning

exactlv what would be a reasonable tee.^ Charging fees

comparable to (Jthei- institution-, -ui'h as the local

courtbou-e-. w(]uld be one wav to estaljUsh tees that coiuis

would likelv tiiid rea-onable.

Reasonable time to produce record. The ajipro-

priate response time tor a recpiest has not been vvidelv

litigateil. However, the -tandard most hkely to be em-

])loved. just as with cost of copviiig. i- reasonableness.

The Statutes of California re([uire a resjionse to a recpiest

within ten davs. or. if the record is very large, notice of

till- dflav mu^t be giv en within ten davs. and the records

mu-t be given witliiu tliirty flays.' In Missouri a court

u]iheld a hosiiital's pohcy of a ninety-day period for re-

sponduig to medical records recpiests.''

Sometimes a jiatient mav want a copy ot the record

before it has been completed. \^ here treatment will oc-

cur over a reladv ely short period of time, such as in a

lio-pital. the provider may have a reasonable and legiti-

mate intere-t in retaining the record untO aO mechcal

notes have been incorporated. \^liere treatment extends

over a long or indefinite period, such as ongoing psvThi-

atric treatment or nursing-home care, a refusal to open

the records to the jiatient during treatment may be un-

reasonable.

Sununary of record. Some [iroviders prefer to re-

spond to reipie,-t- for medical records with a summaiy

of the pertinent information: This mav save time and the

cost ot copving a large record. In addition there mav be

medical notes that woidd be luiinteUigilile to the patient.

For jiatients. a major concern vrith siumnaries is the fear

that an ini-crujiulous health-care provider might censor

portion- ol the re'cord that reflect neghgence or deUljer-

ate misconduct. The jiatient also may doidit whether a

sunmiarizer. even operating in good faith. v\ill include

all the iiifoimation of present or futiu-e value to the

patient.

States have resolv ed the issue of smnmaries differ-

entiy. In New ^ ork a court upheld a statute that gave the

physi(ian full discretion in determining what shoidd be

included in the sununary I although other laws vvoidd

prevent delilierate misleading bv the physician |.' A
California statute allows siumnaries of medical records,

but it -tipulate- what nuist be included in the simmiary."

.\nd in Massachu-ett.-. a jurisihction that does not have

a >tatute on medical record-, the court refused to aUow

a phv-ician to re-pond to a meihcal records retpiest vrith

a summary. ' \^ lule there are not enough cases for a clear

jiattern. these court ojjinions suggest that a ^>orth Caro-

lina court might be reluctant to allow a slunmal"^ because

the legislature ha> not -tatntorUv authorized it.

Employee present, \\dien a jiatient wants to view his

01' her medical record, the health-care jarovider mav re-

cphre that an emjilovee be jiresent. Tlie piupose is to have

someone available to answer tpiestions or explain those

jiortions of the record that may be miclear. In adthtion.

as custofhan of the record, the provider has a responsi-

bilitv to jirotect the record from theft or alteration.

Identitlcalion of reejuesler. The jiatient's right to

gain acce-s to meihcal records is generally acknowledged

til include legal rejiresentatives and authoiized family

mendiers of the patient. The requester (patient or rep-

resentative) sboidd be prepared to provide identifica-

tion. A jirovider's jniHcy on identification v\ill be

designed to jinitect patient confidentiality bv ensuiing

that onlv authorized jiersons can gain access to the

meihcal records.
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Disiflosiu-e to Other Parties

Soniftiiiies a patient mav recjiiest that lueflica] records

be sent from one liealtli-caie jirovider to aiiotlier. For

instance, a |)atient nii^ht ask a hos])ital to send medical

records to her family-practice physician. If the patient

at a later time wants all her records with the family-

practice jilivsician sent to another provider, does the

faniiK -practice physician have the aulhoiitv lo hicludc

the reconis from the hospital?

North (laroiina has not addressed this issue. TUe fol-

lowing; is tlie recommended (lisclosnre [)oUcy of the

American llosjiital Association:

[Tliere should lie an] A^eenicnt li\ llic n'(i|iii'iil not

to further (hscloi-p .such mformation. m- make ci)|iic'~ nl

it. iinlc>- further discliisure is expressly |>ennitte(l in

the oriL'iiial authcirizaticms or is by necessary im|ili('atiou

inherent in the |iur|ioses or the ori^^inal ecmsent or

authorization.'"

If this policy were followed, the lamilv phvsii ian

probably coidd send the hospital records to another

provider becanse it would lie for the same piirp<ise oi

maintainu\f; a coiii|ilete health histoi\ for iiic(li<al treat-

nieiil. ThepliNsii iaii [irolialiK could not send theiti to the

patients employer, because tliis senes a tliffcrciit piirp<ise.

Sources of the Rijdit

As mentioned above, with the exception of mental-

health records. North Carolinians arc not f.i\cn b\ law

an explicit r i;;ht to <;ain acce» to their medical records.

IhiwcM'r. there are laws that impK >Li(ii a rif.'ht. as well

as n<iidiin(lin;; opinions by professional orfjanizations and

laws in other states that may be persuasive to a provider,

or in the event of litif^ation, to the coiu'ts. Becanse the

sources of the rij;ht differ depenchnj; on the healthcare

]iro\iilcr. these sources are discussed below in connec-

tion with the most frequently sougiit providers.

have described tliis duty as the re([uirement that physi-

cians act m fTood faith in interactions with the patient or

that decisions lie made iu the patient s best mterest."

North Caroluia coin'ts also have recognized a physician's

contractual obligation to the |(atient once the physician

has agreed to attempt diagnosis or treatment.'' Several

states that recognize a conunon-law fiduciary dut> or

contractual obUgation of the physician to the patient ha\ e

extended the [irin( i]ile to include the patients access to

medical records.'' These |ircccdcnts should be persua-

sive to North Carohna courts in deciding whether to ex-

tend their own rnhngs on the comiiion-law recpurements

in the iihysician-]»atient relationship.

A])proxi]nately 10 ]>ercent of physicians in the United

States belong to the American Meilical Association

(A_\L\)." The A_\l\ pidilishes ethical ojiinions that it

encourages its meiidiers to follow. The opinions are not,

however, legally binding, iioi- does the organization en-

force them against indi\idual members. Still, ojiinionsby

the .AVL\ can be iieliiful lo physi( ians who are trying to

resohe etliical issues, as well as to the Board of Medical

Examiners or the North Carohna courts in deterniuiing

a reasonable standard by which to measure the conduct

of particular physic ians. The AVIA states that medical

records are the ph\si( ian s personal projierty but cop-

ies of medical records and prescriptions should be pro-

yided to patients upon recpiest. The AMA also exphcitly

states that ]jhysi( ians should not witliliokl records untU

medical bills are paid.''

The North Carolina Medical Society, a voluntary

membership orgauizatioii for physicians, loolvs to the

.AMA's ethical opinions on patient access to medical

records. Although the organization does not take legal

action against a [ihysitian for \vitliholcUng medical

records, the Medical Society will refei- consiuner com-

]ilaints to local-chaplcr giie\auce comimttees. These

committees imcstigiitc complaiuls and mediate between

patients and jthysiiians.

Private Physician

All physicians are covered bv tlic coiiunon law. and

main are members of the American Mechcal Association

and the North Carolina Medical Society, which issue

ethio ojiinions. Additional provisions apply to those

uorking in a Liiited States government-funded or

-operated facility, discussed below.

North ( iarolina comls have recognized that physicians

owe a fiduciary duty to their patients. Court o|iuiions

Acute Care Hospital

Originall\ . iic)>pital> were considered mercK the

physical facihties used li\ doctors in treatmg patients.

Reflecting the changes in the ho>pital industry, in the

1960s courts began to recognize a dutv of care owed ch-

recdy by the hos] li I a 1 1 o pa I ici 1 1 s . Wlien this duty has been

violated by a hos|)ital, some courts have called it

"corporate neghgence."'" From tins duty of the hospital

to the patient, certain states have uiferred a right of
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consumers to recpicst tlicir liosjiital rt-cords.'' \^liile

North Carolina lias not rccopiizfd this rifiht explicitly,

il lia> a(lo|plr<l till' ((jriporatc neijlifieiice doctrine.'" Be-

cause il has ado]ited tlie doctrine and most hosjiitals al-

ready coni|ilv with me(hcal records re([uests. the Nortli

Carolina courts would he hkely. if asked, to extend tiic

doctrine to include access to medical records.

For a hospital to he licensed to operate in \ortli

Carolina, it must meet standards estahlished hy the \orth

Carolina Administrati\e Code. The code stipulates that

paticnl records are the pnipertv ot the hospital luit re-

(|uire> the hospital to retain the records for at least the

time estahhshed in the North Carolina statute of limita-

tions for malpractice actions.'" Tofjether these provi-

sions reflect the view of the hospital as the custodian of

medical records. While it does not state explicitly a

jiatient s right to ohtain the records, the reference to the

statute of limitations clearly indicates the need to retain

medical records for potential lawsuits—includuig those

initiated by former patients. K patients have the right to

their records for litigation, the courts mav find thev have

a right to the records for other reasons.

Both the American Hospital Association (A1L\) and

the ,|oint (^inmiission on Accrechtation of Healthcare

fhganizations ( JCAHO)-" have poh( ies on |iatient rights

that include a right to information. But like the -\AL\ s.

these policies do not hind the health-care jirorider auto-

matically: the hos]iital must expUcidy adopt the statement

as part of its own jiolicv. The following is taken from the

AHA's gruidehnes regarding thsclosure to patients:

The -\iiierican Hcisjiital Association's policy entitled A

Patient's Bill (if Rii^lits states: "The patient has the ni;ht

tci (ilitaiii tViim hi." pliysiiian complete current information

coniTinin;; his iliaiinosis. treatment, and prognosis in

ti'nn> the patient ran hr r'easonaliK e\])ected to under-

stand. \\ hen it is not medically advisalile to give such in-

loimation to the jiatienl. the information sliould he made

availalile to an appnipriati' pt-r-on in lu~ lirhalt."

In addition to inl(U'mation avadahle irom the physician,

the law (statutory or judicial) (if most states re<o<nhzes a

reasonalile right of access to meihcal record inlorniation

hy the patient or liis nominees. The patient's right of access

in no way abrogates the hospital's projierty rights in its

record and its right to estahUsh reasonable pi-ocedures for

ac<'ess to the patient's record. The atten(hng physician

>b(iuld be notihcil ol the jialicnt - re(|uest for access to the

meihcal record. Records containhig information that might

be detrimental to the physical aniL'or mental heahh of the

patient, as determined liy the attenchng physician, shouhl

be released in a foiin that minimizes any aih erse effect on

the Jiatient.-'

Recogiiiti<in of [latient access hy these organizations,

as weU as hv the .A\L\. mav persuade North Carolina

hospitals (ol' courts) that access is the norm in the health-

care community.

liiited States Agency

VU Lnited States agencies, including go\ eminent

health-care facilities, are recpiired to jnovide access,

ujioii request, to records maintained on individuals.
"'

Thus a consumer treated at a federal hospital or chnic

has an explicitly [irotectetl right to gain access to records.

Mental-Health and Suhstaiice-xAljiise Sei'\ice

The rights of mental-health patients to their medical

records is sjiecificallv addiessed in the North Carolina

General Statutes: "L poll re(|uest a client shall have ac-

cess to confidential information in Iris cheiit record except

urformation that woidd he injurious to the client's

physical or mental weU-heing. "-' The statute appears to

cover all. or almost all. mental-health ])atients."' Tliis

would include the patients of psvcliiatrists. psychologists,

and therapists in pri\ate jiractice or in government-

fimded |irograms.

^ hen a |iatient asks, any health-care provider offer-

ing treatment for alcohohsm or drug abuse who receives

(hrect or indirect assistance from a I nited States de-

jiartment or agency must comply with federal statutes

recpuring disclosure of recortls."' Inchrect assistance can

be interpreted broadly. For instance, a program oper-

ated by a toyvii was held to receive federal assistance be-

cause the jirogi'am receiy ed funds from state and county

authorities that partic ipated in federal re\ enue shaiiiig."''

INiu'suig Home

North Carolina statutes establish certain rights for

nursing-home patients. Among them are recpiirements

that the nursing home maintain a record on each patient

and notify all patients of their rights and that the courts

recognize a right to ci\ U action to enforce these provi-

sions."' Read together, these proyisions iin|ily a right to

gain access to one s oyvii meihcal records: otiienrise. the

civil action provision yvoidd he meaningless—if a patient

did not know whether a record was being kept or yvhat it

contaiiie<l.

Statutes goy erning facilities particijiatiiig in Medicaid

also imply a right to one s medical records. They state
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that patients have a right tu be iiiiormed ami to partici-

pate in treatment.-'"' \^ithoiit access to meihcal records.

neither of these statutorily gpianted rights coiUd he fidly

exercised.

Limitations on the Riglit

\^liile the above sources suggest a right to gain access

to mechcal records restricted only by administrative

procedirres for recpiesting and recei\ing copies of

records. t\\() hmitations are generallv recognized h\

courts m other jurischctions: therapeutic privilege and a

lesser right of access for minors. Like the general right

to access to methcal records, these limitations have not

been addressed specihcall^ m North Carohna. except as

apphed to access to mental-health records.

Tlierapeutic Pl'i^^lege

^ ith mental-health records. North Carohna exphc-

itly recognizes the therapeutic pri\Llege l)y aOowuig the

facihty or attending physician to withhold uiformation

that may injure the health of the patient."' In fact one

reason access to mental-health records has been codified

m North Carolina as weO as other jurisdictions is the

strong conunon-law presimiption agauist allowing mental-

health patients access to their records for fear that seeing

the ])h\ sician s notes would worsen the patient s condi-

tion. "' The therapeutic privilege also has been apphed in

areas outside mental health whene\ er the phvsician has

felt that the information would have a harmful effect on

the patient. Tliis reflects the liistoric view of the |)hysician

as the protector of the patient, but as the relationsliip

evolves into a joint decision-making process, assei-tion of

the therapeutic pri\ilege is becomuig mcreasuigly rare.

In aikhtion patients may suspect proriders of using

therapeutic privilege as a pretext for less legitimate rea-

sons for denying access, such as fear of malpractice

claims. Tliis concern, together with ])roviders' greater

willingness to reveal ihagnoses and prognoses to patients,

mav cause courts to sciiitinize the privilege more closely

than in pre\ious decades.

Minors

Historically, minors ha\e not lieen afforded the right

to decide about mechcal care. In fai-t a doctor could be

sued for assaidt and battery for treating a cliild without

the consent of the ]iarent." However, most states, in-

cluding North Carohna. have made an exception to a

muior's inabOity to consent for treatment for procedm-es

that are particidarlv intimate. In North Carohna minors

can consent to (hagnosis and treatment of alcohol or drug

abuse as well as communicable chseases, emotional dis-

turbances, or pregnancy. '-

North Carolina statutes are sOent on the minor's riglit

to recfiiest access to mechcal records. Federal regidations

on the conlidentiahty of the records of alcohol- and drug-

abuse patients specify that if state law allows a minor to

consent to treatment, only the minor or minor's chosen

representati\ e can gaui access to methcal recorils. If state

law recpiires parental consent to treatment, the jiarent

and the cliild nuist joinllv rerpiest the records." If North

Carohna coiuls chose to foUow the reasoning of the fed-

eral regidations. minors coidd \iew' their medical records

related to pregnancy, conununicable diseases, and alcohol

and drug abuse or emotional distuibances and ]u-event

their parents from doing so. As widi adults, die dieiapeu-

tic privilege would still ])re\ent access to mechcal records

diat die ])hysi( ian diouglit woidd hann die minor.

In other states adchtional exceptions to a minor's in-

abOity to consent have been carved out of the conunon

law . especially for older minors.^ ^Tien the older nuiior

can give informed consent or at least participate in

mechcal decisions with the ])arent. the physician's tidu-

ciaiT relationsliip with the jiatient lecjuires aUowiug the

minor, upon recjuest. to review the mechcal records. To

the extent North Carolina recognizes an older minor's

role ui decision niakuig. the right to gam access to mech-

cal records is likely to be expanded also.

Tlie Patient's Options

In most circumstances health-care providers will ac-

commodate patients who want to read or copy theu'

mechcal records. A consiuner who wants access to her or

liis records shoidd consider calling in advance to find out

the pohcies of the health-care provider. Reasonable

guidehnes for a pro\ider include recjuiring acK ance no-

tice for access, charguig reasonable copying fees, and

tnsistuig on proof that the recpiester is the patient or an

authoiized representative. Consimiers who wish to view

the records in the physicians office may be recjuired to

make an appointment or come at a particidar tune of the

dav. The pro\icler also mav recpiire that an em]iloyee be

present wliile the record is beuig reyiewed.

A patient denied access to her or his records has

several choices. The patient coidd complain to the
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Organizations lliat Can Help
Listed hAow art- the organizations that ma\ he contacted for infor-

niation on gaining access to medical records . Each has its own poU-

cies and procedures for handling consiuner incpiiries.

North Carolina Medical Society 919-833-3836

Board of Medical Examiners 919-876-3885

Board of Dental Examiners 919-781-4901

Board of Registered Counselors 919-737-2244

Board of Practicing Psychologists 704-262-2258
1

1

appropriate state hoard of examiners or. if the pro\ider

is a memlier of the North CaroUna Me(hcal Society, to

the society. In North Carohna. howeyer. none of tlie

majiir liealtli-care provider Ixiards lia,- a formal pohiN

on the suhject. and only the Board (if Medical Examiners

(the board for physicians) has estahHslied a process for

accepting and processing such complaints.'^

Next, a patient might ecpntact lii> nr her legi>]ati\e

reitresentatixe. \^lule this i> unhkeK to resoKe the issue

immethateh . it may suggest to the re|iresentatiye a need

forlegislatidii <in [latient access to medical records. A hill

reipiiring health-care proyiders to allow access to medi-

cal records was introduced in the North Carohna House

of Representatiyes in 1989 hut faded to emerge from

committee lielore theen<l ol the session. To he considered

again li\ the General Assendih. the hill wUl have to he

reintrnduced or a new hill sulimitted.'"

Finally, as a last resort, a patient could hie a lawsuit

seeking the records. The outcome of such htigation can-

not he [iredicted because there have been no lawsuits in

North Carohna specifically on access to records. How-

ever. North Carolina cdurt" will ((insider the jiracticcs

ol other states and positions of professional organiza-

tions, most of wliich seem to fa\or access. A jiatient who

questions the ([uahty of care he or she received b\ liling

a mal]iractice action is likely to gain access to die records.

In such a case, a court would normally order the ](ro-

vider to produce the [jatient-plaintiffs records as part

of the discovery process.

Suggestions for the Pro^^der

To aMeWate confusion and minimize the frustration

of patients and staff, as well as to discdin-age htigation.

the health-care |)royider should establish a clear |ioli(\

(in patient and |iatient-representative access to medical

records. This should be avaUahle in writing, and the staff

shoidd be sufhcientlv knowledgealde to exjdain to pa-

tients why onh copies are available and why certain

guidelines are followed. Professional organizations, laws

in (ithei- states, and jiolieies of the relevant board of ex-

aminers can ])royide guidance in de\eloping a poUcy.

Sometimes patients ask for their medical records in

order to .sid)mit them to a third party, such as an em-

jiloyer or health-insurance comjianv. The record mav

include information not relevant to the third |iartv's in-

terest—information that the patient would not want I'e-

\ ealed if a\vare that it was in the recortl. Before sending

the record, the prfi\ider may wish to alert the patient to

the ])resence of such information ui the record. The

American Hosjiital Association advises pro\iders to re-

([uire that re([uests for disclosures specify mechcal con-

dition, injury, time jiei'iod. oranv other s|iecification that

wdidd hel]i i(lentif\ the information needed.'

Often meihcal records are ciuubersome and written

in a manner luiinteUigible to the tyjiical consimier. \et

nian\ jiatients hnd wi'itten information about their

medical condition to be heljifid. Health-care jiroviders

shoidd explore alternati\fs with their jiatients when the

medical record itself is not needed. For instance, physi-

cians could iirovide jiatient information sheets for re-

cor(hng basic urformation collected in an office \isit. such

as blood ])ressure. cholesterol level, or residts of an eve

examination with cxjilanations of what the \arious mea-

sures mean. Published booklets on health-care tojiics also

may be helpfid. *
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As niorc aiifi more mothers enter the hilior forre. the

issue olChild vavt' liecoines crucial for the functioning of

our ecdUdinv as well as for the future of our society.

^ omen workers now constitute almost half of \orth

Carohua's work force. In I9ti8 66 percent of North

Carohua mothers with ])reschool-age children workeil

outside the home, as did 77 percent of mothers with

schdol-age children. One rural economist points to the

develojiment of quahtv child care as a wise economic-

develo]iment strategy: "X^ e have quietl) and without

much discussion huilt an economy that de]ieuds upim

working mothers as a central component of the lahor

force. That also means we have huilt an economy that, if

we value our childien at aU. depends on the availaliility

of qualitv cluld care. '

(lliild care can differ gi'eatly l)etween rural and ur-

han areas, and North Carohna is largely a rural state.

Of North Carolina s one hundred counties, ninetv-one

are consideretl rur;d. according to the Census Bureau

definition.- (These counties are noted in figiu'es 1 and 2.)

In an effort to learn first hand aliout child-care issues in

these rural areas, the Rural Child Care Project staff at

North Carohna E(putv' organized ten regional confer-

ences across the state het^^een April and December of

1989^igg^itBf s«nen hundied ]ieople attended the re-

rertor ofthe IT ork ,ind Fiiniilv Proji'cl of

'\oith C(irotiint[Ajuily in Ralrii:!). The photdnnifih on this jMige

en li\ BoliJ)onnan/tt the Soiitheait Cvinnuinity College

Rural Child Care
Florence Glasser

gional conferences. In every rinal region of the state,

citizens expressed concern about the wav children ai'e

cared for while their jiai'cuts work. Thev said that al-

though the need f<ir cliild care is gieater in rural counties

because a liigher percentage of rural mothers work, child

care i.s less avaUable. They said that many jjarents in

rural counties could not afford the care when it did exist.

They said that parents were not satisfied with the qual-

ity of child care, but most coidd not afford to pay thefidl

costs of improved programs, staffing, and facUiries.

The first jiart of tliis article examines three nu'al duld-

care issues that suiiaced duiing the regional conferences:

availability. affordabUity. and fpiaUty. Although these

are the same cluld-care issues that face urban families,

the problems are comjiounded for rural families because

of povertv. a disjiersed pojiulation. a lack of pubhc

transportation, and a lack of ])rivate capital for invest-

ment. The need for new initiati\es and resources to deal

with these critical jtroblems also is addressed.

The second part of this article suggests wavs that a

newlv enacted federal chUd-care package can ])ro\ide

those necessary resources. Estmiated to cost S22..5 bil-

hon over five years, this package is the hi'st cliild-care
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legislation to ]>ass the United States Congi-ess in nineteen

years. The new appropriations are designed specifically

to help lower and lower-middle income families by im-

proving the availabdity, affordability, anfl fpiahty of

cliild care.

Rural Cliild-Care Issues

Availability

A,s mentioned earher. North Carolina has a high jier-

centage of working mothers; in fact in 1980 it had the

liighest percentage of working mothers in the United

States.* ^lien researcher Pat Garrett compared the 1980

maternal labor force in the ninetv-one rural North

Carolina comities to the nine url)an counties, she was

sin-prised to find an even larger percentage of rural

mothers working than their lu'han coiuiterparts.

'

Yet less chOd care is available in rural than in urban

counties. In 1988 there were 2.859 licensed child-care

centers and 4,745 registered fanuly day-care homes in

North Carolina with a total enrollment of 145.201 clul-

dren whose families paid a fee for these arrangements."

Garrett found that the distriljution of these cluld-care

services varied, depenthng upon whether the comity was

miian or rural. Dividing the number of clnld-care spaces

or "slots" by the nmnlter of children uufler age five in

each coimty, she found that the nine urban counties have

far more cluld-care service available than the rural

comities. In urban comities there is an average of 38.12

licensed slots per one hundred children, compared to

23.23 slots in rural counties.

CliUd-care services are especially inadecpiate for cer-

tain gi'oups of clnldren. Infant and toddler care is par-

ticidarly hard to find. Parents of school-age cliildren have

difficulty with the hours before and after school, on

teacher work days, during smmiier months, and when

bad weather interferes with travel to the care giver or the

school. Both [larents and personnel managers complain

about the lack of cliild care that matches the work

schedides of j)arents. particidarlv for those who work

second or third slufts and weekends. Rural parents who

do not "own their own sliift," but rather work rotating

shifts, are in dire straits. Three issues contiiliute to the

problem of chOd-care availability in rural areas:

First, no state, comity, or municipal government

agency has a mandate to start up or expand cluld-care

fa(ilities. Rather, the private sector is expected to re-

sjjond to clnld-care needs. As we have seen, the private

sector has not responded sufficiently to provide adecpiate

services, especially in rural counties. In recent years lo-

cal clidd-care resource and referral agencies have been

organized in nineteen areas across the state to develop ^ 4^
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Fifrurc 1

Pcrit'iitiijif uf Rt'»i(lfiil.« Li\ini; helon PoMTty Level

ill North (jarulina (jouiitie? (1983)

Pasfluolank camd
Perquimans

Cnowan Currtuch

! I
Less than 15%

n 13 to 2(1%

more than 20%

'^Lrl>an luuntif'S

Soun-e: ^.^^^.L . Departnii-iit <il Snciulog\. Anlliroimlu^. and Smial \\ nrk

and Mi|i]iii|-t new cliild-rai'e Ikuik- and renter> in

unserved areas. These jinip-ams also |iriivide eliild-i-are

information to parents, jirovitle technical assistance and

traiiiiiii; to care gibers, and responil to the cliild-care

needs of employees in local businesses. Started first in

metro])ohtan areas hke Charlotte. Durham. Greensboro,

and Ralei;;h. and financed \dth a combination of private

and pid)iic funds. the«e organizations are now sjireadiiii;

to rural counties tiiat lia\e a]iplied loj- and received

federal De])endent (Jare Grant money. However, once

tills start-up monev runs out. ongouij: sii[)port money will

be imcertain. especially in rural areas witli few local re-

sources. The lack ol child-care resource and reh'iral

uifoiiiiation can cause serious jirohlenis for parents

searching iorcliild care, for state licensers and regulators

whose job it is to juijtcct children, and for emplovers

whose employees may be less producti\e because of iin-

rehable. luistaljle cliild-care situations.

A second issue is the lack of cliild-care availabihtv lor

children li\ ingin po\ ertv and therefore eligible for child-

care sul)si(lies from the «tate. In \o\ ember. I'WO. the Dav

(.are .Section of the North (Carolina l)e|iartment ol Hu

man HesoiUTes surveyed count\ de|iartments of social

services and fouml that I1.4-1M children eligible for

subsidy were on waiting hsts for the service. Thirteen

counties cited the lack of availalile chUd-care services as

the reason the care was not being pro\idcd. \il thirteen

counties are rural.

Finally, a dispersed [lopulation and transportation

difficulties make those centers and homes that do care

for cliildren in rural areas less accessilile. Low-uicome

fanuhes olten cannot afford a car to take cliildren to child

care, and pubhc transportation does not exist. Dav-care

centers and homes cannot afford to buy and maintain

buses to pick up and deli\er duldren. Even pulihc schools

that offer after-school ])rograms cannot afford to bus

children home when the after-school program ends.

Parents must pick up children at school at the end ol the

dav. and families without transpoi'tatiou are unable to

enroll thtir children in the after-school program.

.Affoitlahility

^liile there is generally a shortage of available child-

care options in rural North ( iarolina. there is |)articularly

a shortage oi affordable child-care ojitions. Cluld care is

a major expense for both single and two-]»arent fanulies.

In 19oo the average cost of child day care in North

Carolina was .«2.200 a vear. " representing the fourth

largest item in the iaiiiib budget foUowing housing, food,

and taxes. For minimum wage earners, single-parent

families, most minoritx famihes. antl many riu'al two-

worker families, that cost is out of reach.

It is clear that iiiral parents are more hkely to be poor

than urban ]iarents. In 1987 per capita income in rural

North Carolina was 76 percent of per cajtita income in

uiban North CaroUna.' The mmiljer of people Uving

below ]io\ertv level is significantly higher in rural areas

(see Figiu'c 1). Rural counties also are home to a lugher

percentage of female-headed households Uving below
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Fio^iire 2

Percentage ol Fi'iiiale-Hea<l«Ml Hoiiselidhls with Income below l*(t\eriv Lev*

in [North Carolina Counties (1980)

Pasquolank Camden
Perquimans

Chowan

n Less than 26%

n 26 t(i 38%

H iiKii')' than 38%

*l rhan roiintirs

Suune: N.C.S.L. Df]partiiii-iit of Sornilcif;\ . Anllin.|Miliif;\ . anil Serial Vl mk

povcftv-lfvcl income (see Fig^ire 2). Piililir |ii(>;;i;iiii^ tliat

help low-income families do exist hut <Liiienll\ are

iinderfinaiiceii. The Head Start |ii();;rani ser\t'd 1 1
,().'?

4

low-income childien hi ninct\-tlnce North ('aroliiia

counties in hscal year 1989-90. However, tlic profitaiii

has heen restricted to children three to five years old.

often is limited to part-day and ]iart-year |irof;ramming.

and currently is lunded to serve less than 2(1 |icrcent of

eli^hlc low-income cliildren. In seven rural counties no

Head Start profjram is availahle at the proent time.

I'uhlic xhools are ahle to use lederal Klenieritai\

and Sccondarv Kducation \ct ( .hapler ( )ne and ( iliaptcr

Two huids to provide preschool prof;rams lor- three and

four year olds. In fiscal year 1989-90. fewer than 2.000

preschoolers were served, and more than half of these

children resided in four urlian count i<'s: (Juillord. W ake.

Mecklenhurf;. and Durham. I'ulilic schools also offer

hefore- and after-school care to 2.').000 school-a<;e chil-

drcTi in every school chstrict in the state. Iiul manv lural

schools within these districts still offer no after school

]u-of;rams. and the start-u|i mone\ for adilitioual pro-

f;ram> has run out.

Financial assistance for child cure also has heen

availahle for very low-income women throufih coiuitv

departments of social services. However, many low-

income families are inehgihle for tiic suhsidy. No state

suhsidy is offered currently for families of two with in-

come ahove 111,0.53. No suhsidy is availahle lor famifies

of three with income above .$13,6.51, for families of four

uith income ahove §16,249, and lor families of five with

income ahove .$18.8.53. C,learly the suhsidy program

currently offers no liclp to iiuuiv rural working poor

families with incomes hclow the current state median

family income, iiut ahove the eligiliLLity income for suh-

sidized care. The cur rcul eligibility scale for cliild-care

subsidy was estabhshed in 1979 and has not been revised

since then.

Not only arc too few working parents eligUjle for child-

care suljsidies. ])id)Uc program dollars are failing to reach

manv rural families who are eligilile for those sulisithes.

In 1989 thirtv counties gave up some or all of their child-

care subsidy allocation. \li of these counties were lural.

\ery poor rural coiuities with a weak tax base were im-

able to pay the administrative cost of the chdd-care

subsidy [)rogram and. without staff to determine eligi-

bility, find suitable child-care arrangements, and ])rocess

the jpa|ierwork. were unable to spend the money. Once

reverted back to the stale, the subsidy money was re-

allocated to a financiailv stronger, better staffed county

that was eager to have additional subsidy dollars. Even

with North Carolina's restrictive income ehgibUity re-

([uirements, 14,.500 eligible (hildren remained on the

waiting list for child-care sul)si(lies on May 1. 1990.

Quality

What constitutes (piality cliild care? Like truth and

beauty, does (piality lie in the eyes of the beholder;' How

do jtarents and < itizens choose child care? In the 1970s

niunerous national and stale surveys asked parents how



14 POPULAR GOVERNMENT
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they chose cliild cafe. Most jiaients responded that the

t^^ll factors they coiisidefed most cfitical were cost and

convenience. In l')?)9 Lotiis Harris, a resjiected national

pollster, asked the same i|uestion of parents across the

conntry and Inimd that althoiii;h cost and convenience

are still important considerations, qnahty and rehabihtv

of the care giver to]) the list fif factors imjxirtant to par-

ents (see Figiu'e 3).'"

The seven hundred citizens who participated in the

INorth Carolina Ecpiitv-sponsoivd rural refrional con-

ferences across the state were ask<(l whether ([iiahty

care was available in their communities. Although this

was not a scientific siu'vey, it fhd produce results similar

to Harris's findings. Insufficient rpialitv care was cited

as a critical problem in every rural commuiiitv. \\ hen

asked to dftlne (juulity rare, respondents stressed the

iin]ioitance of a loving, inirturing care giver: a safe,

honie-lilie einiroiunent: and a program that fosters

healthy child development.

Cluld development professionals and advocates agi-ee

that these are eleitients of (piality child care. They also

express concern about the long-term effects of duld-care

arrangements on the health and safety of cliildren, as well

as their cognitive, social, emotional, and phvsical de-

velojiment. They have identified the following features

of child-care arrangements that have a positive effect on

children:"

• High staff-child ratios and small groups allowing

interaction between cliildren and care avers

• A nurturing, stable staff with training ui cluld

development

• A developmentally a|)|iropriate curricidum

• Stabihty and continuity between cliildren and care

givers

• A safe and sanitary physical environment

• Parental choice and [larental involvement

Some or all of these characteristics have been trans-

lated into measural)le standards ailo])ted by each state

as hcensing and regidatory reipiirements. How do North

Carohna standards com|iare with tpiahty standards set

b) iirofessional gi-oups and <itlier states'.'' L nfortunately

North Carohiia's standards for hcensing and certification

remain among the weakest in the nation.'^ The current

requirement of onlv one staff |iersoii for everv seven in-

fants or todillets is one of the largest ratios allowed in

any state. Only two other states (Georgia and South

Carohna) have ratios larger than one pei'son for every

six infants and toddlers. The majority of states (thirty-

nine) have set their ratios at one staff person for every

eight cluldren aged two to three, but North Carolina al-

lows one provider to care for twelve cluldren in this age

grouj).

North Carohna day-care teachers have only minimal

formal education, usually a high school education with

some additional training through workslio]is. North

Carolina s hcensing law re([uires child-care center staff

to receive training, but this requirement is hmited t<i

twenty hours of annual inser\ice training, a minimal

measure that is simply tpiantitative. not i[iiahtative. Care

givers must jiay for the training themselves, and many

cannot afford tliis expense. Specialized training is often

locatefl far away from i-ural teachers, making it difficult

for them to get to the training.

In addition to weak state standards that do not assure

(piality care, problems in monitoring and enfoniug these

recpiirements exist. The state Day Care Section employs

only twelve considtants to monitor and enforce regida-

tions in 3,442 family day-care homes and tliirty-four

considtants to ins|iect 2.113 centers. The case load of each

re"ulator is so hij;!! that it makes enforcement of licensini;
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standards extreiiielv difficult. Rural areas are especially

hard liit by iiiadetjuate staffing patterns of considtants.

A single fanuly day-care home cousidtant in Mars Hill

must \dsit and inspect every day-care home arrangement

in luneteen mountainous counties in western North

Carohna. Her coimterpart in Sprmg Hope must inspect

homes in twenty remote eastern counties.

\ et another compUcating factor adds to the difficulty

of enforcing Ucensing standartls. Family day-care home

considtants are paid less by the state than center con-

sidtants. It is therefore no surprise that home considtant

positions are often ^acant. as those regidators leave to

fill center considtant positions.

Let us return once more to the miiiortance of good

teachers to the cpiaUty of cluld care provided. A recent

North Carolina study reveals the bleak situation of cliild-

care providers as of 1989.'''

• One half of day-care center teachers in North

Carohna earned .$4.50 an horn- or less.

• Only one out of every six teachers earned S6.00 or

more an hour.

• More than one tliird of teachers hved in households

earning less dian .SIO.OOO a year, and more than

one fourth were smgle parents.

• More than one out of evei-y twelve teachers had a

second job.

• Teachers were not entitled to any paid sick leave

in 3.5 percent of the centers surveyed.

• Tliirty-six percent of the centers offered five or

fewer vacation days in a year to their workers, and

33 percent offered none.

• More tlian one half of the centers <hd not ]jav health

msurance benefits for teachers, and more than

three (piarters did not offer retirement benefits.

• EightN-three j)erceiit of teachers reported receiv-

ing no salary compensation for training, and al-

most 40 percent received no reimbursement for

training expenses.

• Almost 50 percent of teachers reported receiving

no breaks during the day.

According to the study, "^lien teachers were asked what

thev liked most about their jobs, they most often re-

spondetl. 'the cliildren ; when asked what they hked the

least, the majority said the low pay, lack of benefits,

unap]ireciative parents, and too many cluldren."'^

Is it any wonder that 37.5 percent of the teachers in

North Carohna cliild-care centers change jobs ui a given

year? Nationally the annual staff turnover of cluld-care

teachers rose from 15 [lercent in 1977 to 41 percent in

1988. Adjusted for inflation, teachers" wages dropped 27

percent over the period. The study states that low wages,

averaging .§5.35 an hour m 1988, are "feeding a rapidly

increasing and damaguig exodus of tramed personnel

from our nations diild-care centers.""

It is natural to assiune that women in rural areas have

fewer joli options than women worldng in uiijan areas

and therefore tliat turnov er ui cliild-care jobs woidd be

lower m rural areas. In fact rural care givers leave their

jobs as cpucldy as their urban counterparts and for ex-

acdy the same reasons.

These stuches have serious imphcations for parents,

cliildren, and cliild care givers. Parents constantly must

scrandile to find suitable cliild care, and most parents

report two or three chsruplions in their cluld-care ar-

rangements every year. Cluldren need a stable, con-

tinuous source of care from trained, ipalified care givers

to ensure their healthy development. Workers at mi-

poverished cluld-care centers are caught ui an impossdile

situation if they try to improve the cpiahty of their pro-

gi-ams wiiile maintaining a fee schedide that ])arents can

afford.

This section has focused generally on the need for

(juahty chilli care for preschool cluldren; however, the

status of programs for school-age cluldren should also be

noted. Although 25.000 cluldren now j)artici])ate in be-

fore- and after-school progi'ams, the North Carohna

Dejtartment of Public Instruction has never issued

standards, not even muiiiiiiim standards, that woidd

ensure progi'am cfuahty. Clearly parents in tliis state must

stiU bear fidl responsdjihty for ensuiing that their clul-

dren are receiving cpiaUty care.

Tlie Potential Impact of Recent

Federal Legislation

The (hsmal pictui-e of child care painted in tliis article

may brighten because of recent landmark legislation

enacted Ity Congress. On October 31, 1990, the Aeic \ ork

Times characterized the new cluld-care authorizations,

entitlements, and tax rehef as ''a boon not oidy for the

working ]i(>iir liut a long-overdue resijonse to the new

reahties of American life. The editorial concludes, "Tliis

101st Congi'ess was disputatious. But its work for the

neediest Americans was a triumph. "''' It is remarkable

and somewhat ironic that Congi-ess and the president

agiTcd to tliis uupressive new federal initiative in the

midst of wrangling over a $500 bilhon defi( it reduction
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liill. I?iit till- polfntial iiiijiact of this iiiajdr articm f<ir

lit'lpiiifi low-incoiiu- paivnts met't their cliilil-care needs

cannot he overstated.

Earned Iiiooine Tax Credit ExpaiLsioii

Certainly the largest iiC the new federal exjjenditures

was the Si 8. 3 hillion tax package that e\])ands the earned

income tax creilit (EITC) to parents with incomes less

than $20,264.'' The tax creflit is refimdable, meaning

tiiat those whose tax credits add nji to more than the tax

thev owe will he ])aid the difference in cash. ( .ongress

made the current tax credit more generous. pro\iding a

maximum ElTd in 1991 of SI. 8.52 for a lamilv with one

cliild and .'s2.01,'5 for a famdv with two or more cliildren.

compared with SI. 127 under current law for ah family

sizes. .4jn additional supplemental crecht lor newhorns

piovides an extra .'s40.'^ maxinunn lor low-income families

with a cliild up to one vear old. licginning in 1991. These

credits will help reduce the huan(ial hurdens of many

low-income families in rural areas.

Head Start Reauthorization

A separate piece of legislation has the ]iotential for

dTamaticallv im|proving child care in the nation and In

the state.'' ( iougTess approved a large e\])ansion in

fmiding for the well-respected anil popidar Head Start

progi-am. making it possible for the jirogram to serve all

ehgihie jtreschoolers hv 1994. The federal hscal vear 1991

sjicTiding hill gave Head .Start nearly .S4()0 million more

thaTi it received in liscal year 1990. The anticipated al-

location of new Head Start funds in fiscal vear 1991 for

North (laroliua is approximatelv S.3..5 million. Current

Head Start funding lor North Carohna's forty-three

programs is a|i]Udximately S29.7 milhon.

Social Seciunty Title FV-A Non-AFDC Projirani

\ new program under Title 1\-A of the So(ial Secu-

rity Act authorizes SI. .5 hdlion over five vears to provide

child-care services for a new gi-oup of famihes.''' EhgUile

are low-income families who are not receiving welfare

benefits under the \id to Families with De]icudent

Children program, who need child care in order to work,

oi- who are at risk ot l)econiing eligihle tor wchare with-

out child-care assistance. North Carolina's anticipated

allocation for federal fiscal year 1991 is .ST..3 miUion. The

state will he expected to match .38.1 percent of the total

allocated, the same state match reijuired for Medicaid

allocations. Tliis is a new entitlement progi-am for winch

fiuiding is assured, rather than an authoiization that

woirld l)e subject to atniual appropriations.

Child Care and De\ elopnient Block Grant

The (]hild ('are and Devclojiment Block Crant au-

thorizes S7.50 million to be allocated in federal fiscal year

1991, S82.5 milhon in 1992, and S92.5 milfion in 1993.-"

Noi-th Carohna's anticipated allocation for fiscal year

1991 is S2 million. S24.6 million in 1992. and S27.6 mil-

hon in 1993. No state match is re(jirire(l. On Fehruarv 1,

1991. {governor Martin held a |)ress confer-ence to unveil

his plans for use of the new Child Caie and Development

Block Ciant money. CaUing the program "Uplift Day

Caie. " the governor said. "These funds, combined with

oin- existing day-care efforts, provide us with the op-

portiinitv to addi'css the issues of affor-daliilitv. accessi-

bilitv. and (pialitv. The distribution ol these aritici])ated

hulds for Lphft Day Care over one fiscal vear is outlined

below' (see also Figiu'e 4)."'

The governor jrr-oposes to use these funds in the fol-

lowing ways to uicrease the aiuilubility of child-care

ser'\ices:

1) Fimd resoiuci' anti rclcrral programs that recruit

and assist potential child-care provider's and pro-

vide child-car'c information to ])arents. (SO.jO.OOO

feder-al dollars and S3.T.723 local dollars or a total

of.S792.893)

2) Establish a r'evolving loan fund that will stirmdate

the development ol additional <lav-care sl<its in

rural and undeiserved areas of the state and that

will help existing home and center operators who

need finids for e([uipment. renovations, and capi-

tal im|)r'ovemerits to meet r'cgidatorv re([uii'ements

or to serve more childr-en. (Sl.OOO.OOO lederal

dollar-s)

3) Provide day-care coonUnators to small rural-

county depai'tments of social ser\ices to ensiuT that

client famihes have access to axailable services.

(.S800.000feder-al dollars)

To impr-o\e the ijudlity ol child-car'c ser\ices. Gov-

ernor Martin juoposcs to do the tollowing:

1) Reduce the infant stafl-cliild I'atio to one provider

for every six infants. In the state's sulisidized day-

care progi'am. approximately two himdred infants

might be disjilaccd Itv this reduction in the ratio.



INTER 1991 17

Funds will l)f needed t(i ctintinue services to these

eiiiJdren. (S^.iO.OOO federal dollars)

2) Establish a (lliild Care Worker Basic Training;

Credential Program. A seliolarshi]i |iroi.Tani to

reind)urse three thousand day-care workers who

successfully complete the course eacli \ear will

iiii|iro\e tlie ([ualitv of child care liy offerini:

traininfi; in cliild develojinient. de\i'lo|imeiitally

ajipropriate curriculum, healtli and salct\ . parent

in\olvement. and other important ciu'i'iculum el-

ements. A cliild-care credential will lie awarded to

care givers who complete the course. (S^.'JO.OOO

federal dollars)

31 Finance a Day Care ^ orker Compensation study.

This studv will recommend salar\ su]pplements

and training incentives lor chilil-care workers.

(Sl,50.000 federal dollars)

4) Pro\ide additional staff for the Child Day Care

Section of the North Carolina Department of

Hinnan Resources to administer new resources

and provide training and technical assistance.

(S350.()0() federal dollars)

The governors plan proposes to use most of the Child

Care Block Grant monev to assist jioor lamilies with the

cost of chilfl care. This money will he comhined with

fedeial Familv Su]i]iort \ct (welfare reform) monev and

Head .Start e\])ansion monev. The following |)ro|iosals

will increase the (iffordability of child care for these

parents:

1

)

Serve children currend\ on the waiting hst for state

day-care suhsiches. These children include those

(a) whose parents woidd then liecomc ahlcto woi-k.

complete high school, or enter a joli training |iro-

gram; ih) who live in families in crisis and are in

need of protecti\e scmiccs: and (c) who are

de\elopmentall\ disahled. (S I.koH.kOT 1 federal

dollars)

2) Expand state day-care suhsidy coverage to in-

clude more children of the working jioor. The

curient maximum income cligiliility level for

child-care >ulpsid\ has not changed since 1979 and

for a famiK of four is currcntK otiK S|f).2f9. It

is jirojiosed that the maxinunn eligiliilitv le\cl Ije

raised to ^24.940 for a famih of four. This rep-

resents 7.5 percent of the 1987 state median in-

come for a family of four. (.SIO.IOO.OOO federal

dollars to sup|»ort 4. .591 additional child-care

slots a vear)

Fifnirc I

Pcrcciita;:*' of Federal Fuiuls (ii)iiio: To

Child-dare AITindal)!!!!). A\ailal)ility. and Qualily

tliroiigli Project I plifl Da) Care

QuaUty 2.9';

.\vailal)ilit\

\ote: PeiTentajies werf r alculatrd Inmi lijrures sii[ij)lii'(l )i\ tjic ( )lti<-f of

tilt* Secretary. N.C. Di-jtartmcnt of Human Resources. Figures art- fur

anticipated federal funds during' federal fiscal )ear 1992.

3 ) Extend the Head Start |irogi'am to fidl day and fidl

year. (S4..5()().l)(tO f.-deral dollars to serve 3.700

children)

4) Initiate Head Start Parent-l^liild Center Projects

(Early Start). Four regional Head Start centers

would target teen mothers and their cliildren and

|iregnant \vomen for social services. These projects

also would offer child-development services for

cliildren ii|i to three vears of age. as well as a fam-

ilv support program for foiii' hundred families.

|.<1 .OOO.dOO federal. S()( )().()()() state, and .-^200,000

local dollars or a total (d' 81.800.000)

PuIjUc healings on this plan are schedided across the

.state in 1991. State legislators also will have the oppor-

tunity to review and ]iossihlv revise the plan before it is

implemented in October of 1991.

Concluision

New federal resources and progi-ams can have a dra-

matic im|iact on working parents and children across

North ( iarolina. Hut in |iarticidar. these programs could

bring much needed help to rural famihes living in
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unser\eil iir iiiidfrservt'd rt'inon^ of tlif >t;ilf. Aililitiniial

cliild dav-care coordiiiatiM> will he hired in the mo-^t rural

counties that have pre\iou.sIy reverted money back to the

state due to lack of staff time. Child-care resource and

referral agencies will start up to increase the supjily of

child-care facilities. A revoking loan iinid will stiinidate

the development of adihtional cluld-care arrangement>

in rural unserved areas. More rui"al jiarents will he eli-

giljle tu recei\e cluld-care sidasiches. and more poor par-

ents will be able to offset the cost of diild-care expenses

through generous refundable tax credits.

Lnfortunatelv fewer resources will be available to

improve the ([uahtv oi rural cliild care. The governor has

proposed that onlv 2.9 percent of federal fluids for Lji-

iift Dav Care be used foi' ipiahtv enhancement initiatives.

.North Carohna will still allow too man) diildren to be

supervised by a single care giver. The salary rural cluld

care givers receive per hour will continue to he less than

wages paid to animal care takers, bartenders, or parking

lot attendant.-. Too few child dav-care consiJtants will

continue to liave too manv rural ciiilil-care centers and

family tlay-care homes to \isit.

How ever, although the new federal initiatives will not

completely solve all of the complex and costly child-care

problems in North Carolina, the infusion of large new

resources has the ])otential to address some of the mo-t

ditficult jjroblems now facing w orking jiarents and their

employers. *l'
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Mediating Land-Use Disputes

Fravtla S. Bluesteiii

In response to increased lanil (levelo|inient. both in

major jxipiilation areas and in small communities, local

governments have struggled to develop planning and

permitting progi-ains designed to regulate the character

and |iace of new development. At the same time, the in-

crease has prompted substantial htigation, demonstrated

by the steadv stream of apjiellate court decisions involv-

ing land-use issues. Land-use Ltigation has clarified old.

and developed new. legal doctrines governing the rights

of ])roperty owners, the authority of local governments

to regidate land use. and the tools with which such

regulation may be effected.

In most cases, however, what motivates legal chal-

iensies to local ijovernnient land-use decisions is a dis-

pute—usually not w ith the local go\enunent. but between

private parties about the appropriate use of land.

Therefore some local governments and their citizens are

turning to alternative dispute-resolution and consensus-

building techniques to deal with land-use disputes. This

article discusses the usefidness of mediation as an alter-

native techni((ue to deal with land-use disputes and the

legal issues invohed in incorporating the use of metha-

tion into the governmental decision-maldng process.

Traditional Tecluiitpies

To understand how thspute-resolution and consensus-

budding tools mav be usefid in resolving land-use and

development disputes, it is important to consider how

these (hsputes are treated presently.

Tlii> (inthor is a staff utlorney with the Legislative Drnftiiia

IHiision ofthe \or(/i Carohna General Assertihly and has received

training in mediationfrom the Orange County Dispute Settlement

Center.

Land-use and development disputes usually arise be-

tween private interests.' Typically one party proposes a

change in land use and one or more parties oljject to the

proposed use. Local governments are invoKcd by virtue

of a permitting or other regidatory re([uirement but are

not generally poised to resolve the underl)ing (hspute.

The ap|»lication and jiublic hearing process does not

promote conununication between the disputing parties.

Instead, jiarties communicate their positions directly to

the local government staff and officials. Lltimately the

local government ""resolves" the dispute by rendering a

decision for or against the proposed use, a win-or-lose

result for those in dispute. Where the losing party desires

to take further steps, often through a legal challenge, it

is the govermnent's decision that becomes the sidiject ot

litigation. As local goverimient officials understand all too

well, the decision-maldng authority thus becomes the

defendant or respondent in a lawsuit challenging the

governmental action, ev en though the motivation for the

lawsuit is the underlying cbspute between the jirivate

parties. In many cases, the decision-making body is Ukely

to be sued no matter wiiich way it decides.

The traditional juthcial process can lie dissatisfying

for those trying to resolve ihsputes. Lawsuits can be time-

consuming, expensive, and frustrating to the htigants

and. in some cases, may not even address the luiderlying

dispute. Indeed, legal challenges to land-use decisions

often are iiased on alleged procedural irregidarities (for

example, iadure to give proper notice of |iublic hearings

or faUure to consider a protest petition) rather than the

merits of the challenged decision. Fiu'thermore litigation

injects judges into the land-use regidation |)rocess. re-

moving from the local government the opportunity to

develo]) solutions that [U'omote the governments regu-

latory goals.
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Wliat Kiiids of Laiid-Use Cases Are

Mediated iii North Carolina?

Mediat,)i> in North (Carolina have Iteeii helpini: initiatt' and maintain nefjotiations in

zoning and dtlier land-use disputes for ahout four years. In ,|ulv. 19o7. the Marv Reynolds

Babfock Foundation awarded a pant to the Orange County Dispute Settlement Center,

in part to jjro\ide sueh services. Since then other mechatiou centers aroimd the state also

ha\e been called upon to mediate in local land-use disputes.

Initial contacts with the mediators have lieen made by elected officials and staff ui lo-

cal government. l)y private land or business owners, and bv citizen orfranizations. Re-

gardless of who makes the initial contact, the mediators serve on behaU of all the parties

to the dispute. If a case is accepted. mecUators work with the paities to tailor the process

to the specifics of the situation. Participation in mediation is volimtarv antl motivated bv

the pai-ties' mutual interests in managing the controversy.

Some examjiles of pubhc land-use issues that have been handled by methation centers

in North Carolina are described below.

• In Chatham County mediators fostered discussions between proponents of a rural

camp for children with emotional disabilities and neiglilioring landowners. The

neighbors were concerned about how the camp woidd affect the safety of their

commiuiity. In then- methated discussions, the neighbors and cam]) jjroponents

agreed to resolve issues coUaboratively as prohlems with the camp or the neighbors

arise.

• In Greensboro me<hators assisted a human ser^ices organization and neighborhood

in reaching an agreement on the location of a niglit shelter. Neigliborhood residents

were concerned about shelter residents congregating in the area duiing the day when

the shelter was closed. Through the mediation, the pai-ties agreed to appioach the

city govermnent together, to ask for assistance in finding an alternate site, -\lter a

several-) ear search, the shelter was located in a commercial (hstrict with the sup-

])ort of surrounding businesses.

• In Ashc^iIle mecUators were asked to assist hi a controversy u\ev the })lacement of a

wastewater treatment facility. A neighbor of the proposed facility opposed the site

advocated by the faciUty sponsors. Mediators worked with each side independendy

.

to the point where the parties were willing and able to talk together without outside

assistance. The facUit\ prop(ments agieed to install barriers to mitigate noise from

the plant.

• In Carrboro the me(hati()n center was asked by the Downtown Devcloj)ment Com-

mission and the town manager s office to design and conduct two judiUc foriuns and

several smaller working sessions at which reju-esentatives of the general pubhc, the

business cormiiunit} . and the planning de}(aitment coidd discuss problems that had

arisen over the town s [lerniit application au<l re\iew process. The conmiission is

con\erting the consensus reached at those meetings uito recommendations to the

Carrbor(5 Board of Aldermen. —Andy Sachs

The author is the PidiUc Dhijules Program coordinator at the Orange County Disiiiitp Settlement

Center in Carrboro. The foHouinii mediation centers and mediators supphed descrijilions of cases:

Pauhi Broicder. Chatham County Dispute Settlement Center; John Stewart and Hermonn Fox. Me-

diation Services of Guilford County: and Paid Godfrey. Cooperative Concepts in Asheville.

All Alternative Tecluiitpie

Interest in alternatives to litigation

has gi'own because of the dissatis-

faction with the traditional jufhcial

])rocess. Mediation is a consensus-

building process available to local

govermnents and disputing parties.

The tecluiitpie of methation is designed

and used to deemjihasize adversarial

positions and to promote consensus,

communication, and free exchange of

information.

Mediation is a process of resolving

disjnites in which the disjniting par-

tics, with the aid of a neutral tliird

jierson (the mediator), voluntarilv at-

tempt to reach agieement in an infor-

mal setting. The mediator helps the

parties isolate the issues in their dis-

pute aufl encourages the parties to

develo]) alternatives for resohing the

dispute that are mutually acceptable

to the jiarties. The mediator strives to

get the |iarties bevond impasses and

antagonistic jiostures and juomotes

open communication between the

parties.

Mediation focuses the parties on

cooperation rather than antagonism.

As a result, even where agreement is

not reached on a specihc dispute,

jiarticijiation in the mediation jirocess

can improve the tpiahtv of interaction

between the jiarties in future dealings.

This asjiect of mediation has direct

apjilication in local government land-

use disputes. Mauv jiublic hearings,

especially when imjiortant issues are

being considered, develop into emo-

tionally charged, contentious, and

sometimes uncontrollable exchanges

between the various "sides" of dispute.

The anger and frustration expres.sed

bv citizens rarely is diffused thuing the

ofhcial pubhc hearing process and

may be heard continuing in parking

lots and meeting halls for hours af-

teiuard. The mediation process is

desiinied to diffuse the anger and
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frustrutiiin that often result fnim lack of eoniiminication

by frivinj; the parties an o|i|Mirtiinity to fiiLIx air their

eoneerns and helping them foeus on issues and jiotential

areas of eonsensus.

Mediation (hffers from litigation or arbitration in that

the mediator, unlike a jndge or arbitrator, does not im-

pose a solution upon or bind the parties. Furthermore

neither the mediator nor the meihation ])ro(ess seeks to

establish who is right or wrong. The mediator simplv

hel]is the |iarties reach their own solution or agreement

to which thev can adhere or not. as thev choose. Parties

are more Ukelv to adhere to an agi'cement of their own

making than to one imposed ujjon them by a se])arate

authority.

Alternative (hspute-resohitioii techni([ues lia\e been

used in all tvjies of disjmtes. from interpersonal to In-

ternational. In North (iarolina. nearly twenlv coinities

have estabhshed disipute settlement centers in which

volunteers who ha\e recei\ed mediation training hel|i

local citizens resolve conflicts that would othennse end

up in couit. In addition a numljer of mediators from these

centers have received s])ecial training in resoK ing pubUc

disputes. Several local go\criHiients. ]iurticuhirl\ those

witii active dispute settlement centers within tiicir juris-

dictions, have begun to refer disjiuted land-use matters

to the centers, encouraging the jiarties involved to use

mediation to develop mutually satisfactory alternatives.

-

(See page 23 for a case stud\ of this tvpe of mediation.)

Usiiig Mediation Mitli Laiul-L se Disputes

Promoting consensus among land owners when

changes in land use occiu- is consistent with the historical

underpinnings of land-use regidation. As a starting point,

it is useful to recall that zoning has developed, in pail,

out of nuisance law. as a way to sejiarate incompaliiilc

uses.' Nuisance-type concepts persist in the zoning per-

mitting process. For example, to issue a special- or con-

ditional-use [)ermit^ a board or council must Hnd. among

other things, that the jirojiosed use will not injure sub-

stantially the value of adjoining or abutting property and

that it will be in harmony with the area in wliich it is to

be located. Altiiough pronioting conijpatible land uses is

not the onl\ legal basis for land -use regadation (see dis-

cussion below ). encouraging consensus among projicrtv

owners promotes the nuisance-based aspect of zoning.

Indeed, the affected property owners may well be the

most fpialihed to determine what land uses are compat-

ible, or what ste()s should be taken to minimize negative

iniiiacls of new uses on existiu" uses, and what amouiil

of mitigation is reasonable in light of wiiat is l)eing pro-

posed. Mediation can be em[)loyed to allow the affected

property owners to disclose their concerns to each other

and. |)otentially. to suggest ways that those concerns can

be resolved.

Dispute resolution also can help go\ernment officials

in rendering and supporting decisions on land-use a|i-

phcations. Land-use disputes often ci-nter around the

tactual issues involved in a particular' land-use proposal.

Examples include tiie availability of public services and

the traffic or cnviromnental im])acts of new (leyelo])nient.

The sufficiency of the evidence on these and similar

matters is of concern to the local government as the

])ermit-issuing authority because, to withstand legal

challenge, permitting deiisions nuist be based upon

competent, material, and substantial evidence in the

record. ' The permit-issuing authority is not necessarily

responsible for com|)iling. and often does not have the

resources to prepare, the evidence relevant to the deci-

sion. Tliis is the biu\len of those favoring and opposing

the apphcation.'' Nonetheless, where the permit-issuing

aiithoiitx must defend its action against a legal challenge,

it nnisl support its dec ision witii tile evidence in the

iTCord. Typicalb that evidence consists of facts and tes-

timony pr-esented by each side at a |iirblic hearing. Lnder

most existing pr'ocedirres. the dis|)irting parties rar'elv

have an o|i|ioitrrnity to exchange factual information or

even con\erse lace-to-face. Through rrrechation. even if

the jiar'ties do not reach agr'eerrieirt oir thi' eritirv dispute,

they may be able to agr'ee orr the crucial facts and issrres

thev feel should be addi-essed bv the de( ision-making

liody. Dis])irte-r'esolution effor'ts also can help avoid

misunder'standings aljout what is lieing jjroposed or- o])-

posed and therein promote a more efficient. effecti\e

hearing |)i'ocess.

Legal Issues

Incor-])or'ating consensus, reached thr-ough dispute

resoliitiorr. into the final decision made by the local gov-

er-rnnent authority involves some inrportant legal issues.

Although sepaiatiirg incompatilile uses is an important

aspect of zoning, zoning also is an exer'(ise of the pohce

power and. as such, is desigrrcd to |irotect thi:- general

health, safetx. and welfare, not jusl the inter-ests of ad-

jacent property owners. Br-oad pirblic concerns are im-

phcit in the statutes that r-etjuiie zoning to be consistent

with a comprehensive plan, and in the judicially created

doctrines of contract zoning and improper- delegation

(discrrsseil in rrior-e detail below). As will be shown, it these



22 POPULAR GOVERNMENT

essential, well-estaWished li'f;al |iiere(|iiisites to valid

land-use decisions are not adhereil to when the local

tiovennnent incorporates a consensus reached between

private parties into its decision, the consensus could lie

the liasis for invalidatinj; the very decision for hIucIi the

consensus was develo])ed.

P'lexilile land-use permit procedures now exist into

which the elements oi consensus can he incorporated.

Early zoning orduiances simply estabUshed tLved (hstricts

and regulations regarding building height and bidk. hre

safetv. traffic, hght. and air. Increasingly legi,slators and

judges have recognized the need for Hexibilitv hi land-

use |ilanning and regulation, including the need for case-

by-case development re\iew. now embodied in the

special- or conditional-use |)ermit. Most recently the

courts haw upheld the use of conditional-use zoning, a

method of site-specific rezoning in wluch uses allowed in

the new zone are Umited to those set forth in a special- or

conditional-use permit.' \^ ith these flexible mechanisms

in piaci'. w here consensus is reached, for example, on site

design, setbacks, or hours of operation, the points of

agi'eenient can lie readilv incor[iorated into a conchtional-

use permit apjihcation.

The development of consensus between the private

parties to a land-use (hspute does not end the process for

the permit-issuing authoritv. and local officials nuist be

carelid not to approve apjihcations basetl solely on the

fact that consensus was reached. The jtermit-issuing au-

thoritv must consider the unpact of the proposed use on

the connnunitv as a whole, including those who may not

have participated in the meihation. Also the proposed

development nuist be consistent with existmg compre-

hensive land-use. thoroughfare, and capital-facilities

plans and must comply with all other apphcable or(h-

nance and statutory recjuirements. Referiing again to the

tvpical conditional-use ])ermit. in addititin to compat-

IbilitN with adjacent uses, the jjermit-issuing authority

Tiuist liiid (hat the a|i|ilicatioTi confoiins with ofh( iaily

adii|itcd plans and that the use will not materially en-

tlanger the jiubhc health or safety if located and devel-

oped as proposed. For example, even if disjtutuig parties

can agi'ee to site-specific conthtions. the permit-issuing

authiirit\ mav ha\<' to dcm the apphcation if the jiro

posed use will create unacceptable traffic levels or can-

not be served adeipiatcK bv necessarv |iubhc ser\ices.

^'t here a rezoning is involved, the concern for the

geneial [iidilic welfare is reflected in the judicially cre-

ated doctrine that has come to be known as contract

zouirifi. In its most recent statement on the subject, the

North Carolina Suiircme Court has made it clear that

local zoning authorities must niauitam their independent

decision-making authority in approving rezoning re-

({uests and must not merely rely on the representations

or promises of the applicant.*' As a related ]jiinciple, the

supreme court has emphasized that in considering gen-

eral (as opposed to con(htional-use) rezoning appHca-

tions. the decision-making authority must make sure that

|ir(jpertv is suitable for all uses available in the new dis-

trict, not just the specific use proposed b) a particular

applicant. These holdings are consistent with tlie rule that

legislative authority for rezonings must be exer(ised in

the indejiendent discretion of the governing bodv and

with due consideration tor the overall pubfic good.

Contract zonuig and related doctrines could be used

to invahdate a rezoning if the local go\'ernment relies

solely on the representations or uses s[ie(ifically pre-

sented by the appficant. even if the apphcant's proposal

represents a consensus between opponents and the ap-

plicant. For example, in Hall v. City of Durham.' a de-

veloper proposing to build a Lowes store met with

opponents of the project and agieed to make certain

changes in the tievelopment plan to mitigate the impact

of the development on the adjacent area. The changes

agi'eeil to were presented hv the attorney for Lowe's at

the hearing and the city council idtimately approved the

ap])hcation. A landowner sued. Although the city of

Durham had obtaineil special legislation authorizing the

city coiuicil to consider and rely upon specific develop-

ment plans in approving rezoning recpiests. the North

Carolina Supreme Court invahdated the rezoning be-

cause the council failed to determine that the ])roperty

woidd be suitable for aU uses permitted in the new chs-

trict. rather than just the use proposed by the devel-

oper.'" Tliis was true even though the specific use

proposed was tailored to address opponents" concerns.

Thus the fact that objections to a particular land-use

apphcation have been resolved through consensus does

not mean necessarily that the a])]ihcatiou shoidd or may

vahtUv be a]i])roved by the decision-making authority.

The same residt could occur if the decision-making

authority deferred to affected property owners, other

than the appficant. in approving land-use appfications.

A legislative body cannot rely solely on the aci[iuescence

(assuming consensus is reached) of concerned ( itizens in

granting rezoning retpiests. Tins would constitute a del-

egation of legislative decision making to private imfi-

viduals. a |iractice expli(itly prohilHted in at least one

North Carolina Supreme Court decision and. again, in-

consistent with the need for independent exercise of leg-

islative discretion. In W ilchcr v. S/i«r/je" the North
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Mediating Land-Use Disputes: A Case Study

The owners of a large tract of undeveloped land

situated between two existing neighljorhoods wanted

to prepare a development plan for the land. The de-

velopers felt that to recoup their in\estnient in the

land, they had to build apartments there, and they

submitted then- plans to the citv for ajjproval. Neither

of the existing neighljorhoods consisted of apai-tments.

thus the neighbors were not in favor of having that

type of development near them.

The neighborhoods had dealt with the developers

in the past in a rather informal manner. Several

proposals had been tlrawn up. and some of the

neighbors had been approached for their approval.

Other neighbors felt that they hail been avoided in-

tentionally. The situation was further compUcated by

the fact that one neighborhood had a formal home-

owners" association that coidd represent the interests

of their residents, wliile the other neighborhood had

no association. Thus any agreement would have to be

forged with affected residents indi^idually. As the

developer worked with the neigliliors. it became ap-

parent that each neiglibor had his or her own set of

concerns.

The issue came to a head when the de\elopers took

the project to the city coimcd for approval. Residents

of the two neigliljorhoods contacted each other and

began to openly oppose the developers in a unified

fashion. They notified the local newspapers in an ef-

fort to sway the decision of the council. \^Tien the

council met to discuss the issue, one of the neighl)or-

hood residents mentioned the possiljUity of using

outside mediators. The council agreed with this idea

and referred the matter to its local dispute settlement

center.

The dispute settlement center chose a team of two

mediators to work with the three parties to the (hs-

pute: the developers and the two neighborhoods. The

mcfhators interviewed each party separately prior to

the first methation session. During the interview ])ro-

cess, it became apparent that neither of the neigh-

borhoods had unanimity among their residents as to

what tv"pe or how much de\elopment was acceptal)le.

The author is a trained mediator and the chief /jhiiiiier

for the ^orth Carolina Division of Cotnmunily Assistance.

Department of Economic and Community Development.

The parties were each uiitially a bit wary of the

mediation process. Each premediation interview and

the first meiUation session concentrated on introduc-

ing the methation process. At the first methation ses-

sion, which involved all three parties, people were

asked to identify their interests and desired outcomes,

as opposetl to their positions on the cpiestion of de-

veloping the land. The interviews and the first me-

diation session allowed the members of the parties

to become fanuhar with and develop trust in the

mediators.

The second session was a negotiating session. The

developers put forth various alternatives for devel-

opment. The neigliborhoods responded by caucusing

and then offering a group response to the plans. At

the end of the second methation session, the devel-

opers presented one "finar' offer on the tlevelop-

mental tlensitv of the project. It was not presented in

a "take it or lea^e it " attitude but rather in terms of

"this is as low as we can go in terms of niuiiljer of imits,

but we will work with the neigliborhootls to make it

fit your statetl interests." Neither of the neigliborhood

groups felt that they coidd agree to the proposal

without going back and polhng all of the interested

residents. The meeting thus entled wth an agi'eement

to have the residents review the proposal and report

their support or rejection of the plans in the proposal.

The city council hail statetl that it woidtl pay for

the initial interviews and two methation sessions. The

pai-ties decitled that they had learned usefiJ tech-

nitjues frt)m their experience with the mediators and

opted to continue to meet on their own. As a residt.

they developetl an agi-eenient that atklressetl their

interests. The amended plans based on tliis agree-

ment were sidmiitted to the city council anti were

approved.

The process of resolution took approximately five

months fiom the time the titv initially contactetl the

thspute settlement center t(j the time the ct)uncil ap-

proved the [dans. The tlevelopers previously had

spent more than six months trving to meet with the

property owners separately. Ah three [tarties stated

that the skills they learnetl from the thspute settlement

center allowed them to come up with a solution that

was much more acceptable than woidd have been de-

veloped othen\ise. —Rulpb Cantral



24 POPULAR GOVERNMENT

Dispute Settlement Centers

in North Cai'olina

The North CaroHna Mediation Network is a nonproht oriianiza-

tion established in 1985 to foster the irrowtli anil (le\elojiment of

coniimniit\-lia-e(l di-pnte settlement eentei--in Nm-th ( .arolina. These

center? u^e trained local mediators to helj) inchvidiials and irroiips

neirotiate ainrement^ for a \arietv of disputes. The North (.aroKna

Mediation Network li>t> the foUowiiig thspute settlement centers in

North (.ai'olina:

Alaiiiiuici' County Dispute Settlement Center. I'.O. Box 24o"). Burlington

2 Til 1(1. I ')! 91 227-^80?,

Chatham County Dispute Settlement Center. P.O. Box IIH. I'itt-lioro

27.1 12. im4i.i424(i:.5

Connnunity Relations Comieil/Dispule Settlement Prosrram. 817 Ea?t

rrailf Stivet. Cliarlottr 2I12II2. 1 7(14
1
:i.S(i-2424

Cmnberlanil Comity Di-pute Resolution Center. 31(1 Green Street. Room

2(16. Fayetteville 28301. i414i 4!J()-i( Km

DL-pute Settlement Center of Durham. I'.O. Box 2321 Diiiliain 277(12.

(91^149(1-6777

Goltlshoro-^ ayiie Dispute Settlement Center. Community Affairs Office.

P.O. Drawer A. f;olil-lion, 27.530. i919i 73.5-6121 ext. 3.59

Henderson County Dispute Settlement (enter. Heritage Square Mall.

Church and Barn»cll Street-. Hcndci-nnville 28792. i7()4i 697-7055.

(704 1 693-4381

Tlie .Alediation Center. 189 College Street, \-lievdle 28801. ( 7(14 1
251-0(189

Mediation Center of Gaston Comity. 3(19 North Hiiihland Street, (ia.-tonia

28(152. 1 704 1 868-9576

-Mediation Center of Pitt Cminl). P.I I. Box 4428. (ii-een\ille 27836. l919|

758-9268

Mediation Services of (juilford ( <nml\. 11(19 Ea>t \^ endover .\venue.

Ch-eensboro 274(15. 1 919 1 273-5667. Higli Point office |919i 882-1810

Mediation Serxices of \S'ake Coiml> . P.( ). Box 1462. Raleigh 27602. (919i

821-1296

Neighborhood Ju-tice Center. P.O. Box 4.36. « inston-Salein 27102. (919l

724-2870

Orange Couiilv Di-pute Settlement (.enter. 302 \\ea\cr Mreet. (7arrlioro

2751(1. i9I9i 929-8800

Piedmont Mediation Center. P.O. Box 604. States\-ille28(.77. (
7o4

1 873-7624

Polk Count) Di-pute Settlement Center. P. (J. Box 865. Columbus 28722.

1 704 1 863-2973

Repay. Inc.—Catawba County Ju-tice (enter. P.O. Drauer 818. Newton

286.58. (7(J4i4(^1-(j711

Robeson Comity Dispute Settlement (7enter. 207 East 14th Street. Suite 107.

I- imlierton 28358. i919i 738-7349

Tran-yhania Dispute Setlleraenl Center. P. (J. Box 12 15. Brevard 28712.

i704 1877-3815

Fur mil e inforinatiiiii 11(1 Ni irth Cai iiliiia Mei iatini N twiirk iir am
of thest dis]nite settle llent 1 •enter,-. contact J ohn 1 enner. executive

dii-ectoi•- -North Carohna .Mediation -Network. (7U4 87 7-3815.

Carolina Supreme Cotu-t imalidated an ordinance that

required that "no more jrius or miUs he erected in the

corporate limits of the town without [the] consent of all

property owners witliin 300 feet of [the] prii]iii-ed -ite of

[the] linildinf;. The coiu-t said.

W here the effectiveness of an ordinance determining the

use of property for a la\»ful purpose is conditioned ujion

the assent or permission of private persons, -urh as the

owners of adjacent property, it must be held invalid, as

it invohe- the delegation ot legi-lative power to private

individuals.'-

Both the contract zoninir and improper delegation cases

-land as reminder- that the general principles designed

to ]iroteit communit\-uide interests cannot he over-

looked hy the governing hotly, even where adjacent

[iroperty owners can reach consensus.

Of course the recfuireinent of independent legislative

decision making apphes to lanil-ii>e ileci>ions whether or

nut disjuite- are referred to mediation, and it shoidd not

he more dilticidt to compiv with simplv hecause media-

tion has taken place piior to the final gii\eriu7iental de-

cision, as long as the private consensus does not supplant

the governmental decision. In achhtion adhering to the

re([iurement of inde]penilent legislative decfsion making

and hearing in mind the hmad pidihc interests inherent

in the jiohce power will not just reduce the risk of ren-

dermg decisions that are technically invahd. These steps

also can ensin-e that concerns of people not pai-ticipating

in the consensus-building process are considered prior

to the tlnal tlecision. Given the fUfficidtv that mav be en-

coinitered in attempting to identilv aU ol the "parties

to a particular land-use dispute, and given the po;-sibd-

ity that some may simply choose not to jiarticijiate in

thspute resolution, adherence to the reipurement of ui-

dependent decision making and the concerns of the pubUc

as a whnle i- mure than mere tecluiicahtv.

-Not everv dispute can he resolved short of htigation.

and it is not suggested that parties should give up their

legal claims in exchange for |iartici]iatiiiii in di-pute

resolution. Nonetheles?. disjiute resolution has the po-

tential to increase citizen participation in and personal

sati.-faction with the land-use permitting jirocess and to

decrease ili\ i-iveMie>- in the commonitv that can result

from disputed land-UM' proposals. In addition the dis-

pute-re-olution process, more than the traditional hti-

gation route, gives the government and it- citizen- the

opportiuiitx to address anti tndv resoKe the issues in-

\ ohed in land-use disputes and may therefore promote

more effectively the purpo.-es of lanil-use regulation.
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Notes

1

.

Tliis article primarily addresses disputes arising out of site-

sperifie permit and zoning requests. The adoption of eompre-

hensive land-use. transjiortatiim. capital facilities, and n'^onal

plans also generates disputes and can lienetit ecpially from tlic use

of consensns-l)uilding techniques. However. Iiecaiise these plans

t\ picallv in\()lve larger scale issues and larger groups of interested

parties and raise separate legal and practical c(insiderati<ins. they

are hevond the scope of this article.

2. For additional information aiul liackgronnd in mediation

in North (Carolina and as ap]ihed in the land-use area, see Dee

Reid. "(lonnnnnity Mediation Progi-ams: A Growing Movement,"

Popular Gdvenimenl ry'l (Wijiter 1987): 24; .\ndy Sachs. "Local

Dispute .^etllenient Centers: Helping Planners to Build Consen-

sus." Ciiroliiui I'hittnins 16 (S]iring 1990): ,'5.S-39: and 1*. Rohan.

"Land Lse .Vrbitration and .Meihation. ' ch. .51.A ui \iA. 7 ol /Mitiiig

and Land Use Control (New York: Bender. 1989).

.'5. .Sep Phihp P. Green. Jr.. Zoning in \or(/i Carolina, part

1 (Chapel Hill. N.C.: Institute of Government. I9.>2).

1. The terms sijecial-use permit. (ondition(d-use permit, and

special e,xception are synonymous and refer to a lanil-use permit

issued for a particular use and containing specihc conthtions on

ihc n>c pcr'inittcd.

.'). Relinmg Co. v. Board of Aldermen. 284 N.C. 4.')8. 2(12

S.E.2d 129(1971).

6. The burden of produchig eviilcnce ma\ lall on tiie local

government staff where the staff recommends rejection of a pro-

posed use on the basis that the ap|>lication fails to satish gi'ucral

ctinditions in the ajijilicable (trthiiance. See \\ otMlhouse \ . Board

of Comm'rs of Town of Nags Head. 299 N.C. 21 1. 261 S.E.2d 882

( 1980). as fhscussed in Michael B. Brough and Pliih|) P. (Hcen.

Jr.. The Zoning Board ofAdjustment in i^orth Carolina. 2d ed.

(Chapel Hill. N.C: Institute of Government. 1981). 81-84.

7. As described bv the North Carolina .'^njireme (^ourl.

"conditional use zoning ... is an outgrowth nl the ocimI (nr a

eom]>romise between the interests of the developei- who is seek-

ing appropriate rezoning for his tract and the conuinniity ... and

the interests of the neighboring land owners who will suffer if the

most intensive use pernutted b\ the new ilassilication is insti-

tuted." Chrismon v. Guilford County, 322 N.C. 611. 618. MU
S.E.2d 579, 593 (1988) [([noting Shapiro. "The Case for Conch-

tional Zoning." Temple Lau- Quarterly 41 (1986): 267. 280].

8. .See Hall v. City of Durham. 323 N.C. 293. 372 S.K.2(1 .56 1.

reh'g denied. 372 N.C. 629. 374 S.E.2d .586 (1988). In Chrismon

^ . (wnlford County. 322 N.C. 61 1 . 370 S.E.2d 579 ( 1988). the su-

preme court rejected the court of appeals c(mclusion that the

eountv had engaged in illegal contract zoning in approving the

challenged conditional-use zoning application. The su|ireme court

conelnili'd lliat "the rezoning in this case, because the Board

ncithi'r entered into a bilateral agreement nondiiindimeilits place

as the independent decision-maker, was not illegal contract

zoning." 322 N.C. at 640. 370 S.E.2d at .596 (emphasis added).

9. 323 N.C. 293. 372 S.E.2d .56't. reh > denied. 372 N.C. 629.

371S.E.2d,586(1988).

10. 323 N.C. at 305, 372 S.E.2d at .572.

11. 236 N.C. .308. 72 S.E.2d 662 (19.52).

12. 236 N.C. at 312, 72 S.E.2d at 665.
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Bidding on Buildings:

Tlie Requirements of G.S. 143-128

A. Fleming Bell, II

\^lipn a local goveminent in North Carolina enters

into a construction or re|)air contract, it nuist foUow

special rules and procedures enacted liv the state lejris-

lature. These rides, which varv accordiiif; to the size and

t^"pe of project, are intended |niniarilv to promote

competition and avoid favoritism in awarding the con-

tracts. They also help to ensiu'e that local governments

do not pay excessive pri<es for construction and that they

actuallv receive what tiiev pav for. In recent years, cer-

tain jirocedures have also lieen added to help increase

the partici|iation in jiuhhc con>trnction of firms owned

by women and mend)ers of racial minonties.

Larger hiulding construction or repair projects are

suliirct 1(1 some of the more elahorate jirocedui'cs. and

these rules have been revised greativ and exjianded hy

tile General Assemlilv in recent vears. iliis article re\iews

these special rule^ that a|ipl\ to larger liudihng projects,

in addition to the usual competitive hidduig. bonding,

and other recpiirements that applv to |iuiilir' construction

and re])air projects.

The special rides to lie thscussed are found for the

most part in Section 148-128 of the North Candina

General Statutes (hereinafter G.S.). They apply if a

project being considered liv the responsible ''officer.

board, department, conmiission or conmiissions of a

coimtv or mimici[ialitv is the erection, construction, al-

teration, or repair of a hiulding or buildings and the

entire cost of the work exceeds SIOO.OOO. State buildiui:

The mithor is an Instilutp ofGoiernmenlfarully member ulio

sitecidlizes in local aoveniment laic. Much (if this article is

ndapleil friim various sections of his hook (!(in>tnicticiii (!nn-

tra(l> Mitli Ndrtli Curi)liiia Local Goveniiiifiits. 2d ed. I Chapel

Hill. \.(..: Institute of Goceniment. forthcoming).

construction and repair projects, although not the focus

here, also are covered bv most of the guidehnes to be

(hscussed. There is also a long tradition and jjractice of

assuming that the rides ap|>lv to various other govern-

mental entities such as s(diool achninistrative luiits,

although these bodies are not mentioned specifically in

G.S. 143-128.

Multiple- aiid Siiigle-Piiiiie Contracts

F(»r ]irojects that fail within the definiti<in just given,

separate -pecificatious must be drawn and se|iarate bids

recei\ ed for each of the following four branches of work:

1) Heating, ventdating. air conditioning, anil acces-

sories (separately or coml^ined into one conductive

system ) or refrigeration for cold storage ( w here the

cooling load is fifteen tons or more of refrigeration).

2) Pliind)ing and gas fittings and accessories.

3) Electrical \\iriug and installations.

4) General work relating to the erection, construc-

tion, alteration, or repair of the building(s) that is

not included in the lirst three branches.

If the estimated cost of the work in one of the four

branchc> is under SlD.ddO. that work may be included

in the contract bir one (if the other branches.

L nder this midti])le- or separate-]irime contract

system, each separate contractor is Uable ihrectly to the

local government and to the other contractors for fuUy

performuig its contractual duties and obhgations m ac-

cordance with the |)lans and specihcations. Local gov-

ernments mav. at their option. ]irepares|iecificationsand

award contracts for other separate categories of work

besides those listed in the statute.
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The awarding authiirity also has the option under

G.S. 143-128 of sohcitini; bids for the jirojert under the

single-prime contract system. (If the hoard chooses to

take bids on a single-prime basis, it must take l)ids un-

der both the midtii)le-prime contract approach and the

single-prime system.) In single-prime contracting, con-

tractors bid on performing all the work recpiired by the

project for a specified price. The selected contractor hires

and super\ises the sidicontractors used for various parts

of the work.

If only midtipie-|irime contract bids are received, a

separate contract is awarded for each of the hsted

branches of work. If both multiple-prime and single-

piime bids are received, the contract (or contracts, m
the case of nudtiple-primes) is awarded under the

method that produces the lowest responsdile bid or bids

for the project. Bidders under the single-prime method

nuist identify in their bids the sidjcontractors they in-

tend to use for the foiu- branches of work mentioned

above.

Tlie Tliree-Bid Rule

^Tien a board awards a construction or repair con-

tract valued at S50.000 or more, formal bidding is re-

cpiired under G.S. 14.3-129. Section 143-132 sets forth a

three-bid ride in regard to the bidding: the board must

receive at least three competitive bids to award the con-

tract after the first advertisement for bids. A special

pro\ision of that statute deals with the situation ui which

both single- and multiple-prime bids are being received

for a project subject to G.S. 143-128. It specifies that

a bid submitted by a single-prime contractor counts as

such a competitive bid in each of the four branches of

work Usted abo\ e and that each full set of midtiple-

prime contract bids constitutes a competitive single-

prime bid in meeting the requirements of the three-bid

rule.

Thus a contract or contracts, as appropriate, may be

awarded after the first advertisement to a single-prime

contract bidder or to a gi-oup of multiple-piime contract

bidders if some comljuiation of single- and midtiple-prime

bids is received (for example, two single-prime bids and

one complete set of multiple-prime bids) that together

"add up to" three bids in each category. As another ex-

ample, an award may be made if either three single-piime

bids or three complete sets of multiple-prime bids are

received, even if no bids are received under the other

category.

Minority Participation Reqiiii'enients

Cities, counties, and other pidiUc bodies covered by

G.S. 143-128 must also adopt goals for jiarticipation by

minority businesses in the total \ alue of work for each

project for wliich a contract or contracts are awarded

pursuant to the statute, whether the contracts are single

prime or nudti]>le prime. These "verifiable percentage

goals" for such |iarti( i|iation—a statutory term discussed

later in tliis section—must be adopted by the governing

body of the governmental unit aftei- noUce and a pubUc

hearing.' Note that these minority-business participation

requirements. Uke the multiple- and single-prime con-

tract requirements just discussed, apply oidy to those

projects that come witliin the definition set out at the

beginning of tliis article (generally, building construction

or repair projects invoKing more than SIOO.OOO).'

The governmental unit may choose to have either one

overall goal or separate goals for different types of con-

tracts (for exam])le. general or electrical). A separate goal

or goals may be adopted for each project, or the imit may

adopt a single goal or set of goals that wiU apply to all

G.S. 143-128 contracts it undertakes, until the unit

chooses to change the goals.

Govei-nmental units and contractors are not required

to make awards to or piu-chases from any bidder other

than the lowest resj)onsible bidder or bidders to meet

minority participation goals, and contracts are to be

awarded without regard to race. reUgion. color, creed,

national origin, sex. age. or handica])|)ing confhtion. But

a good-faith effort to attain the participation goals is

reqiiired.

The statute defines a minority business as a business

with at least .51 percent ownersliip by minority persons

that is managed by one or more of its minority owiiers.

"Minority persons" include blacks. Hispanics, Asian

Americans. American Indians, Alaskan natives, and

women.

To ha\e a verifiable goal under the multiple-})rime

contract system, the authority that awards the contracts

must adopt written guidelines specifying the actions that

will be taken to ensure a good-faith effort m recruiting

and selecting minority businesses for participation in

these contracts. The guideUnes may recpiire potential

contractors as well as the entity that is awarding the

contracts to take particidar actions.

For purposes of the single-prime contract system.

ha\ing a \erifiable goal nieans that the awarding au-

thority has adopted written guidelines specifying the
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aftiims tluit the prime contractcir must take in order to

ensure a L'ood-faith effort in recruiting and seleeting

minority husinesses for partieipation in the eontraet.

Contractors who sul)init sLnde-prinie bids nui>t jircixide

the awarchnj; authority with written documentation tliat

tlie recpiired actions have heeu taken.

The .-tatiite retjiiires setting goaL for niinoritx-

business participation m the tolnl vdhie nf uork tnr each

project for wliich G.S. 143-128 c(>ntract> aiv awanled.

This means tliat jiarticipatiun liy minority suppher« a>

well as hy minority contractors may he encouraged as a

means of reacliing the gt)als.

The guidehiies that are to he adopted luuler the .tat-

ute aie not recfiiired to pro\ide for racially based set-

asides. If a race-ba>ed >vstem hir making cduti'act award-

icere estabhshed. the local go\ernment would Ikuc to

meet a very difficult c\identiary test I called strict »ru-

liiiyl to axdid ha\ing it> pi-ogram in\alidatcd under the

eipial jirotettion clause t>f the L nited State> Constitution.

'

Lntler the strict scrutiny standard, a racially ba>cd

classification scheme can only l)e upheld if a state or \i i-

cal government (ll demonstrates a comjieUing govern-

mental interest that ju.-tities thi' scheme and |2) shows

that the racial classitication plan is tailored narrowly to

acliieve that interest.

Rather than set-asides, what seems to he contemplated

by G.S. 143-128 are good-faith general efforts by local

govermnents and contractors to recruit and select mi-

norities. c<insistent with the >tatutory standai'd that the

award he made to the "lowest responsilile bidder or hitl-

ders. taking into consideration quality, performance and

the time specified m the proposals for tlie performance

of the contract."' (The apphcabUity of this standard to

G.S. 143-128 contracts is discussed in the section on the

lowest responsible bidder, below. I The actions specified

in the guidehnes might include adverti>ing contracting

opportiniities widely, including minority firms on bid-

ders' h>ts. and holding meetings with minority businesses

to exjjlain bidding ])rocedures. In effect the verifiable

percentage goal that the local governnien' adojit- i> a

jirediction of the level of minoritx parti( ipation that >uch

general efforts are exjiected to vield.

Local governments adopting goals programs should be

cautioned on two pouits: First, they shoidd make sure

that tbeii- written giudehnes contain notliing that would

lead a court to belie\e that the local government is al-

lowing ra(ial considerations to enter intu it- actual cciTi-

tract awai'd decision. Even if the -tatutorv -chcmc in

G.S. 143-128 is relatively benign, a ])ai-ticidar program

ado])ted under the statute coidd be sidjjected to strict

scrutiny if race were in some way made a ])art of the

award criteria. The ado]ited goal is simply that: it is not

a standard or i[uota that must be achieved befoi-c a con-

tract will be awarded.

Second, the giudehnes that hical go\ernments adopt

for contractors to follow shi>idd make clear what sorts of

good-faith efforts are bting required, jiossiblv even

suggesting a minimum standard foi- the amount of effort

that must be -houii. Contractors are accustomed to

certainty in the specifications they receive from local

govermnents and will be less likely to complain about a

progi'am if they know clearly what is expected of them.

If the local government cho(i-e> to discpuilify a bid-

der for fadure to make a good-faith effoi't to recruit and

select minoritv busuu>>e>. it should make verv clear that

thedixpiahficationis luil foi- failure to use minorities, but

for failiu-e to deternujie if quaUfied minorities are avail-

able. Authority to chstpiahly a biihler for tliis reason can

be inqihed from G.S. 143-128(c): if a bidder fads to take

the good-faith acti( ms specified in the wiitten guidelines

—

giudehnes that the local government has adojited in re-

sjionse to a statutory (hrectivc—that bidder has not met

a statutorUy re([uiretl part of the speiifications for the

project.

Effective Dates

The statutory provisions that authorize the use of

single-prime contracting, that require adoption of mi-

nority participation goals, and that amend the three-bid

ride to deal with projects w here both suigle- and midtiple-

jirime bids are sohcited were enacted as part of Chapter

48(1 of the l')oM North Caroluia Sosion Laws. Chapter

480 became effective on June 28. 1989. and expires June

30. 199.5. Also, under the provisions of Chapter 770.

Section 71.17. contracts awarded under the midtiple-

priine contiact system bebveen June 28 and December

31. 1989. arc uot invalidated e\en if the governmental

unit had not yet complied with the act's re([inrement,-

cducerning participation liv minority biisuies>es.

Lowest Res|)oiisil)le Bidder

(ieneral Statutes sub-cction- 143-128(bl and idl both

mcritiiin the making ol cdUtract awards to the "lowest

rc-pon-ible bidder. If a publii- IkpiIv receives both
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multiple- and single-prime bids for a project, G.S. 143-

128(b) instrurts it to "award the contract to tbe lowest

responsible bidder or liidders for the total ]iroject.
"

Sidisection 143-128(d) specifies that notliingin G.S. 143-

128 is to be construed to recpure awards to or |iurchases

from minority-business contractors or sid)coutractors

"who do not sulimit the lowest responsible bid or bids."

Tliis choice of terminology is a bit trouljlesome, as the

general award standard for all formally bid contracts,

as set out in G.S. 143-129. is somewhat different. That

statute retfiures that awards he made to the "lowest re-

sponsdjle bidder or bidders, takins into consideration

quality, performance and the time specified in the pro-

posals for the performance of the contract" (emphasis

added). Tins standard allows factors other than cost

to be taken into account in making a contract award

decision.'

Does the language in G.S. 143-128(b) and (d). winch

was added to G.S. 143-128 many years after the standard

in G.S. 143-129 was adopted, signal a legislative decision

to adopt a different standard of award—one based more

completely on price—for formally bid contracts that are

subject to G.S. 143-128? Or should the wording of G.S.

143-128(b) and (d) be regarded as merely a shorthand

reference to the general award standard for formal con-

tracts set out in G.S. 143-129?

The latter is probably the better \iew. There is no

logical reason that bvultling projects valued at more than

$100,000 shoiUd have a different standard of award than

other formally bid ])rojccts. Further, the G.S. 143-129

standard is so long estabhshed and well known that one

would expect that if the legislature intended to change it

for G.S. 143-128 contracts, it woidd have done so in a

vei7 clear and precise mamier. In simi. local officials can

probably safely assiune that the standard for awarding

larger liuil(hng contracts is the same as that for any other

formally bid project.

Other Issues imtler G.S. 143-128

Definitions

As ivUl be recalled. G.S. 143-128 appfies oidy to

projects costing moir than SlOO.OOO that involve liuild-

ings. However, the term building is not defineil. This can

cause chfficidties in interjireting the scope of the statute:

local governments must de< ide on a case-by-case basis

whether a particular structure (pialifies. \^liile the word

building is usually associated with projects that recjuire

the use of ](linnlHng. electrical, and heating and air con-

ditioning contra<tors. tliis is not always the case. For

example, a large ecpiiijment-storage shed or an outdoor

pavifion in a park Ukely woidd (pialify as a budding, even

if it were not heated, plmidjed, or (m the case of the pa-

\ifion) Ughted. Most boards probably will msh to be

cautious and follow the statute's recpnremcnts if there is

any cpiestion about the matter.

General Statutes Section 143-128 pro%ddes giudance

on this issue oidy m its last sentence, wliich specifies that

pid)hc authorities that come within the retpiirements of

G.S. 143-128 may "purchase and erect prefabricated or

relocatable biulduigs or portions thereof" without com-

plying with the section's provisions, except as to "that

]Jortion of the work which must be performed at the

construction site. Thus, for example, the recpiirements

of G.S. 143-128 would not need to be met ui contracts to

purchase and erect a prefabricated maintenance biuld-

ing, except with respect to the on-site work in\ol\eil.

(Most of the other competitive-bidthng and related re-

quirements generally appUcable to construction and re-

pair contracts probably do a])ply to the purchase and

erection of prefabricated or relocatable builtfings.'')

Left luiclear. however, is how one determines whether

the .'<1 00.000 minimum for invoking the ride as to the on-

site work has been met. Must G.S. 143-128's procedures

be followed for the on-site work if the total project cost

( incluffing both the cost of the prefabricated biulding and

the on-site work) is girater than .SlOO.OOO? Or does the

statute apjily only if the cost of the on-site work, stanthng

alone, exceeds $100,000? Both readings of the statute are

plausible: G.S. 143-128 will clearly come into play more

often under the former interpretation than luider the

latter.

Related to tliis issue are cpiestions raised by another

undefined statutory ithrase. As noted earlier, G.S. 143-

128 appUes to liudding contracts where the "entire cost

of such work" exceeds $100,000. In calciJating the "en-

tire cost, " must items such as, for example, arcliitect's

or surveyor's fees be included? ^lule G.S. 143-128

provides no answer, a definition of a similar phrase foimd

elsewhere in G.S. Chapter 143, Ai'ticle 8, may be ui-

structive. Section 143-135 (regidating construction or

repair work performed by a public owner s own forces)

defines "total cost of the project'' to include "without

fimitation all direct and indirect costs of labor, services,

materials, suppfies and etpiipment.'
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Exemptions from G.S. 143-128's Refjuirements

Tluee types of local piiljlic bodies are exempted spe-

citirallv from the requirements of G.S. 143-128: puhUe

housiiijr authorities created pursuant to G.S. (^lapter

].')7; hospital authorities estabUshed under G.S. Chap-

ter 131E. Article 2. Part B: and sod and water conser-

vation chstricts created under G.S. Chapter 139. In

Carolinas Chapter iSECA, Inc. v. Housing Authority of

the City of Charlotte, the North Carolina Court of Ap-

peals specificall^ held that the statute does not apply to

housiufi authorities. It noted that G.S. 1.57-9 provides

tiiat "[n]o provisions witii resjiect to the accpiisition.

ojieiation or disjiosition of jiropertv bv other public

boilies shall be a])phcable to [a housing] authority uidess

the legislature shall specifically so state."* There is no

sucii specific statement with respect to G.S. 143-128.

Language sunUar to that refied on bv the court in the

AEC4 case also appears in the enabling statutes for

hospital authorities and soil and water conservation

(hstricts. The ([uoted language is liroad enough to provide

an exemption from other statutorv provisions as well as

from the requirements of G.S. 143-128.

Conclusion

It is obvious that comjdying with the re([uirements of

G.S. 143-128 poses special challenges for local govern-

ments. The rides are comjilex. and a number of cpiestions

remain about the statutes application. It is hoped that

the o\er\ iew ])resented in this article will help local gov-

ernment ()ffi( ials identifv the major jioints with which

they need to be concerned and make it somewhat easier

to follow the mandates of the law . *l*

Notes

1. Subsectiim 143-128(c) set,- a verilialilf L'nal (if 10 |ifn'fnt

fdi- <tale pr(ije-ct>.

2. h sliiiiild lie iKiti'd tiiat citii's and cimntifs also an- aiithd-

rizfd liy G.S. l()()A-17.1(3a) tii "[ajgree tci and comply with

ininiinnm niinorit\ Imsiness enterpri-^e participation retfuirenients

establishfd lix tlii' Ifdcral L'oM'rnnii'nt and it.s agencies in projects

financed in Inlrral L'rant--in'aid or loan-." Snrh reqnirpnients

may he included in project specifications, and contracts may be

awarded nndcr the a])plicable foniial or informal bidding ])roce-

dure "to the lowest responsible bidder or bidders meeting these

and an\ other specifications." This jirovision is part of a broad

authorization to make contracts and accept gi'ants-in-aid and

loans from the federal and state governments and their agencies

for constructing, expanding, maintaining, and operating any

project or (acihty or performing any function that the citv or

county is authorized legally to provide oi' perform. See A. Fleming

Bell. II. Construction Contracts with \orth Carolina Local

Governments. 2d ed. (Cba|iel Hill. N.G.: Institute of Govern-

ment, forthcoming), for a ihscussion of the legal status of such

federal minority-business participation requirements for local

governments.

3. City of Richmond v. J. A. CrosonCo.. 109 S. Ct. 706(1989).

See A. Fleming Bell. II. "City of Richmond c. }. A. Croson Co.:

The Decision and Its Imphcations for North Carohna Local Gov-

ernments." Local Government Lau Bulletin 37 ( 1989). available

from the Institute of Government.

4. G.S. 143-129.

5. The cited standard allows the governing board a certain

amount of leeway in decithng which of several similar proposals

to select. It is not always required to award the contract to the

bidder who is wUhng to do the wiirk for the lowest I'ost. Instead,

the statute allows the board to consider a numl)er of factors re-

lating t<i quahty. performance, and time in making its decision.

The amount of justification needed to choose a bid other than

the lowest cost projiosal will vary, depending on the bids re-

ceived. If the lowest bid is a good deal cheaper than the pre-

ferred ]iroposal. the board probably i.- re(|uireil to present a

-tronger case than if the |ii-o|i(i>al- in\olve ver% -iniilar dollar

costs.

6. One possible exce]>tion should lii' noted. One who erects

North Garolina-labeled manufactured modular buildings appar-

ently does not need a general contractors hcen>e. \\ bile such

persons are defined as general contractors in G.S. 87-1. another

statute. G.S. 143-139.1. seems to asstnne that nnhcenseil |>ersons

may erect modular buildings if they meet certain recpiirements.

Specifically, an unh<('nsed person who wishes to obtain a permit

to erect a modular building of the type described must prove to

the code enforcement official that he or she has in force, for each

building to lie erecte'd. a S.5.00U surety bond insuring conipliance

with the State Building (hide's regidations governing iii-lallation

of modular buildings. Also the State Building Code Council is

authorized to adopt rules to ensure that any unlicensed person

who undertakes to erect such a biiilihng meets the manufacturer's

in-t;dlation instructions and applicable provisions of the State

Building Code.

7. 29 N.C. App. 7.«. 7.56-57, 225 S.E.2d 653. 6.54 ( 1976).

8. 29 N.C. Aiip. at 7.56. 225 S.F.2d at 6.54.
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AT THE INSTITUTE

Two Loiig-Tiiiie

Listitute Employees

Retii'e

EveiTone affiliated \Wth the In-

stitute of Goveninient—in whatever

capacity—\\ill he affected h) the

retirement of two long-time Institute

employees: Robert Carver and

Luther Atwatei". Jr. Carver, who

worked at the Institute for tliii'ty-

eight years, retired January 31.

1991. and Atwater retired October

31. 1990. after tliirty-four years at

the Institute.

Carver and Atwater spent most

of their years at tlie Institute work-

ing in the Print Slioj). wliere the

thousands of progi-ams. booklets,

handouts, bulletins, and other ma-

terials generated bv the Institute

each vear are printed, collated,

bound, and mailed. Carver was su-

per\isor of |irinting. and Atwater

was a printing e([ui|)ment operator.

Being a j)art of the piinting depart-

ment for so many years meant that

botli had to ciiritiiuie li'arning the ins

and out> iil the |iriiiting trade, ^lien

Car\er started working in the

piinting de])artment in 19.56. one

mimeogi-ai>h machine took care of

most of the printing needs of the In-

stitute. Collating was done bv hand.

"To put togethei- a book, wed jiut

six long wooden tables together."

Carver said. "Vi e d stack the pages

to be collated two feet liigh. one right

next to the other, all around those

tables. Then wed walk around and

around and around until all the

books were put tcpgether. ... It

would take weeks.
"

Carver and Atwater have seen

many changes in the Institute over

the years, including a growth in tiie

Ri)ln*rt ^ar^t'^ ami Liillier AlULilcr. Jr.

number of facidty from twenty in the

early lO.'iOs to thirty-seven in 1991.

The number of classes the Institute

sponsors also has gi-owii. Pliil

Andrews, assistant manager of ])ro-

duction and distrdiution. said that

these increases, along with a glow-

ing sophistication in desigai and

jirinting e(pii|iment. add up to an

increase in the nuiiiLer of projects

that ni'fd printing, as well as the size

and ciimplexity of those projects.

And most are needed in a hurrv. Bv

l'>78 about a million separate ])ages

were |irinted in the Institute s Print

Shop, while 1990 saw more than

three milhon pages, most of wliich

were printed for classroom use. De-

spite this steady increase. Carver

said that the Institute has alwavs

had high exjiectations. He wariidv

recalls ,\ll)ert Coates. founder of the

Institute, as "a man who couldii t

take no for an answer. But cowork-

ers say that Carver and Atwater

took the large voliune and tight

deadhnes in stride, alwavs showing

a gentle nature for which tliev are

remembered fondly. "But Robert

[Carver] is no pushover." said fac-

ultv member Jake \^ icker. who has

been at the Institute since 1955. "He

can be as stubborn astherest of us."

Carver came to the Institute as

])art of the housekeepmg staff in

1952 after tivo years in the armed

services. The Institute was then lo-

cated on Franldin Street in Chapel

Hill. \\ hen the Institute mo\ed to its

present location at the corner of

South Road and Country Club Lane

in 1956, Carver began worldng in

the printing department. Atwater

started at the Institute in 1956, also

in housekeeping, then mo\ed to

printing ill 1965. Both had to learn

the printing trade as the\ went

along. "They got a httle training

from the vendors [of the ])rinting

e([ui|)ment], said Ajidrews. "but
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mostly tlii'N picked il up (ui their

o^ni. In a lot oi instances, tlicv were

teacliirii; the vendors liow to run the

machines when thev came liack.

While hoth Carver and Atwater

are masters of printing;, their sldlls

are liv no means hmited to that

trade. (.ar\er ha> lieen known to

rejiair ei[nipment. create nussini;

ajipendafics lor otherwise useless

pieces (>! lurnitnre. fix liroken shoe

heels, liuild hookshcKes. and even

beat ei;j;s lor Mrs. Coatess Christ-

mas eggnof;. In short, he's "helped

to kccji tlif Institute runninj;

smootlily and the faculty looking:

pood." as John Sanders, director of

the Institute, said at Carver s re-

tirement ceremonv. Atwater s ahili-

ties also venture hevoiid piintinj;.

from housejdant resuscitation to

picture hanging. "Oh yes." said

Atwater. laughing, ""we hiuig lots of

[)ictures. Then we'd prohahly have

to move them somewhere else the

very same day."'

Carver and Atwater. hoth avid

gardeners, are s])enchng their newly

found free time workuig outside and

catching up on projects they haven't

had the time to do in the past tliirty-

odd years. Thev said thev are en-

joying the time hut miss the steady

contact with Institute employees.

Thev also are missed at the Institute,

and not just for their expertise in so

many areas. Andrews described the

difference in the Print Shop this

way: "On a business level we're all

ha\ing to wear more hats, and ea<h

of us is ha\ing to pitcli in and do

more things. On a |iersonal level, it's

very iliiferent not having those per-

sonalities around us everyday.
"

—Liz McGeachy
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Construction Contracts
with North Carolina Local Governments

Second Edition

A Fleming Bell, 11

Staying; mtomicJ alxuit the special paicedures that local go\-em-

ments must follow in making construction and repair contracts in

North Carolina can be a difticult task. A guidebook is often

needed to follow the changing "rules of the game," which are

codified in several ditierent chapters of the North Carolina

General Statutes.

This newly revised and expanded edition ot the popular

ComtTuction Contracts uith North Carolina Local Got'e7n)7it.'7it,s is

such a ginde. It presents local go\'emment constniction law in a

readable fonnat designed for c]uick reference. Fomial and infomial

bidding are considered, as well as standards for awarding bids, bid

withdrawals, multiple- and single-prime contracting, minority

participation guidelines, and exceptions to the bid procedures.

Performance arid payment bonds .ind change orders are discussed,

along with ax'oidance ot favoritism m public contracts and specific

requirements for designers of public buildings. Attorneys, city and

county managers, purchasing officials, contractors, and others who

need to know the procedural rules tor local go\-emment con-

structicin contracts will all find it useful.

91.01 ISBN 1-56011-188-7

The book will be available by summer, 1991 . For information on ordering the book, call the Institute of Government Publications Office at

(919) 966-41 19 or write to the following address: Publications Offic^CC, Institute of Government. CB #3330 Knapp Building, UNC-CH.
Chapel Hill, NO 27599-3330,



Carolina County, North Carolina

Comprehensive Annual
Financial Report
for the fiscal year ended June 30, 19X1

Prepared by the Fiscal Management Section of tlie Department of State

Treasurer and S, Grady Fullerton

This publication presents a nnodel compreiiensive annual financial report by a fictitious North

Carolina county. The model gives guidance to North Carolina counties in the presentation of

the annual reports, so should be of special interest to North Carolina county finance officers

and independent C.P.A.s who audit their records. However, it should also be of benefit to city

and special district finance officers and C.P.A.s of those local governments. The report was
prepared by the Fiscal Management Section of the Local Government Commission and re-

viewed by senior staff members of the Government Finance Officers of the United States and

Canada and a faculty member of the Institute of Government. [91.03] ISBN 1-56011-192-5.

$28.00.

An Outline of Statutory Provisions Controlling
Purchasing by Local Governments in North
Carolina. 1990 Edition

Warren Jake Wicker

This booklet is designed to give local purchasing officials an easy-to-use guide to the chief

statutory provisions affecting their work. It outlines in detail the requirements relating to the formal

and informal contracting procedures, following the normal purchasing sequence. It also cov-

ers purchasing-related statutes that deal with conflicts of interest, gifts and favors, building

contract requirements, the sale of property, and other aspects of contracting. Purchasing of-

ficials in cities, towns, counties, public schools, nonprofit hospitals, sanitary districts, and other

political subdivisions will find the outline a helpful reference. [90.27] ISBN 1-5601 1-183-6. $4.00.

County Salaries in North Carolina 1991

Compiled by Carol S. Burgess

Once a year since 1950 the Institute of Government has published the results of a survey of

county salaries and personnel practices in North Carolina. The 1991 edition presents sixty-eight

pages of information on salaries, work week and overtime policies, holidays, vacation and sick

leave, and more. All major county positions are included, as well as other posts in which county

officials have expressed interest. [90.31] ISBN 1-56011-187-9. $10.00.

Orders and inquiries sliouid be sent to tine Publications Office. Institute of Government, CB# 3330 Knapp Building, UNC-CH,

Chapel Hill, NO 27599-3330 Please include a check or purchase order for the amount of the order plus 5 percent sales tax

A complete publications catalog is available from the Publications Office on request For a copy, call (919) 966-4119
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