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Redistrictiiig

for Local Governments
Michael Crowell

111 1991 many local {Governments in North Carolina

\\ill face redistrictin;; for the first time. Since the last

census in 19(S(( se\cral dozen lioanls otCounty coniiiiis-

sioners. cil\ ciniiicil>. anil >cliool lioanU lia\e switched

IVom at-larp' to district methods ol elections, or comhi-

iiations of chstricts and at-large seats. Pojtulation data

from the 1990 census ma\ re([iure the local governments

I ha I iiave switched, as uell as these\eral otiiers that iui\c

had districts for some time, to draw iieu lines.

I\cdistrictiiigisa process that is not "to lie entered into

uiiad\isedlv or JiglitK . init re\erentl\ . diMreetly. aihis-

edly, soherly and in the iear of (Jod." ' This article is

meant to reduce the fear a little.

Ouo Person, One Vote

Since tliev tir>t gol into the redislriclinj; Imsiness in

llii' l')()0>. the ledcial courts have estahlished some reia-

li\el\ >iiii|)le rules. Most important is the concept of one

person, one \ote: Piiiilic ollicials. such as legislators, w ho

arc elected to reprcsriil otiiers should each represeni

alioiil liic same numlifr ol |people, (tlhcr lactois. Mich

as gcograph\ or e<-onoiiiic interests, must give wav to

population e(pialitv. Or. as the Supreme tlourt said,

people, not land or liccs or pastures. \(ite."" Signiheant

disparitv in the po|iulation of election districts violates

the equal ])rotection clause of the I nited States Consti-

tution.' The one person, one vote rule a|iplies not oiilv

1(1 (.(ingress and stale legislatures lull also to local gov-

criiMieiital liodics willi le^is|;iti\c Innctious. ' That in-

Thr (iiilhor. n former Inatitulf of (,iti rrnnn'til fniully iiu'iit-

hiT. !>• III! iilltirni'\ II ilh ily Hali'if^li firm nf I luirriiiiiton. Smith

& lliir^niii'.

eludes boards ol conntv conimissioners. cit\ couik ils. and

school hoards.

Redistrictiiig is necessar\ . ol course. onK lor local

governmenis willi election (hstricts. In earlv 1990. most

local hoards in North ( .aroliiia were still elected at large,

lull twenty-eight of the one hundred hoards of county

eoiiimissioners had election fhstricts. as did tliirty-three

( it\ councils. Vnotlier twentv-lixe coiintv hoards and

twentv-three (it\ coiiiKils used rcsidi'iicy districts. A

residency district is one in which a candidate must live

to lie eligililc lor a particular seat, hut everyone in the

c(iuiit\ or ( ity still gets to vote for that office.

Because the elections are at large, and thus each

person s vote has etpial weight, the ecpial protertion

clause does iiol reipiire residency districts to he e(pial in

population.' The \orth (^irolina slatiite concerning

hoards ol county commissioiiers follows the conslitulional

rule hv saying thai coiintv residency districts do not lia\t'

to he e(|ual in |iopulation." The statute on city council

districts, on the other hand, goes hevond the constitu-

lional recpiirement hy declaring that all districts or wards

Used in city elections must he e(|ual. excii if they are only

residency dislricts.'

Ill the lew places where districts are used lor primaries

lull the general election is then held couiitN- or citv-widc.

the nommating districts must he eipial in |populatioii."

Vi hether districts are e(|ual in po])ulation is measured

h\ the districts' total jiojiidatioii according to the most

recent lederal census." That is. districts must have ahoiit

the same niimlier ol jicople when e\('r\onc. regardless of

age. is counted. f)isliict lines iiia\ he hased on the niim-

lier ol regislered \oleis when that iiiclhod will not liriiig

an appreciahly different residt.'" For areas with military

hases. militarv iicrsonnel are included in determining a
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district s |i<i])iiJatioii." \(inresident aliens sIkiuIiI lie ex-

cluded liiiiii the niiiiit. Ii<nvever.'"

For liieal govermiieiit ili>ti"icts. Iieiiij; e([ual in piijin-

latirin ;:eneial]v means tiiat there nnisl he no mure than

a 10 jjereent overall deviation from the ideal size.'' A

simple example will illustrate. Suppose a coimty has a

total population of 50.000 and uses five districts for

electinji conmussioners. IdeaUv each district woidd have

exactly 10.000 people. Say. however, that the least

populous district has onlv 9.700 peojile. or 3 |)ercent

helow the ideal, and the most populous has 10.400. oi- 4

percent above the ideal. The overall deviation is the sum

of the 3 percent and 4 percent deviations—an overall

deviation of 7 percent. The simplest way to stay witlun

an overall deviation of 10 jiercent is to have no district

more than .5 jiercent above or below the ideal.

Although an overall de\iation of no more than 10

percent is jireleried. in an unusual case a greater varia-

tion might be accepted by the courts il justified by pecu-

liar local circimistances." For example, if part of a

county consisted of an island, it might be acceptable to

make that island a separate district even though doing

so would result in a district baillv out ol kilter uitli the

other districts ui the coimty.

\^1ieTi re\iewing 1*W0 census data, a local government

should not overlook the obvious: it existing chstrict? are

still \ntliiii the 10 ])ercent deviation, no redistrictiug is

necessary.

Tlie Voting Ri^its Art aiid Redistrictiiig

Section 5

Congi'ess passed the Voting Rights Act in l'H)7> to

eliminate discrimination again.st blacks. Hispanics.

Native .Americans, and certain other minoritv citizens in

the election process.'' For most of North (Carolina,

black (itizens arc the oidv sizeable protected ininorits.

Two parts ol the act are particularlv important to le-

districting. The first is Section .5.'" a portion ol the act

that recpiires certain jiuisdictions to have changes in

their election jirocedure "precleared ' before being

implemented. Jurisdictions covered bv Section .5 are

those that had used literacv tests before thev were out-

lawed jpv (longiTss and that had fewer than .10 pi'rcent

of the eligible voters registered or Miting when the

\oting Rights Act was passed. The basic premise was

that disciimination was more Ukely to occur in such

jurisdictions.

The ])reclearance recpiirement a])|)lies to the fortv

North (larolina counties shown on the map in Figure 1.

Anv change in district lines in the fortv comities, no

matter what the office—legislative seats, coiuitv com-

missioners, city councils, etc.—must be sidjmitted to the

Voting Section of the United States Justice Department

for approval before being used.'' Predearance is nec-

essary even if the districts are only residency ihstricts.

Generallv the Justice Department will preclear a reihs-

tricting ]>lan uidess it is "retrogressive."'" that is. unless

the new plan makes it more difficult for minorities to elect

lanilidates. if the new districts do not have that effect,

tiie change ^vill be approved.

For most boards the relati\ely minor adjustments

reipiired liv the 1990 census will not raise serious (pies-

tions under Section r>. In manv of those fortv counties,

districts were drawn in the last few \ears. under tlie

threat of litigation. s]ie( ificalK to impro\c minoritv re]i-

resentation. It is not hkely that anyone will be anxious

to alter those Unes to make it harder to elect minorities,

and thus in<ite new legal challenges. Problems wiU oc-

cur, tliough. in counties where the minoritv poiiulation

iia.s decreased notieeablv since the last census, making

it more dilficidt to diaw districts with a black voting

inaiorit\ . In these locations the test will be whether the

redistrictiug plan provides as fair representation as

Itossilde for nunorities in hght of the new popidation

counts.

The more freipient ju'oblem under Section .5 will be

delav in receivijig preclearance. 1 he law is clear that a

redistrictiug jilan for a Section .5 comity cannot be

implemented until approved bv the Justice Dejjartment.

\lthough Section .) and the Justice Department s regu-

lations allow the Voting Section only sixty days to decide

on a sid)niission—a change is automaticallv considered

jirecleaied if no aiiswei- is given in that time—the |tro-

cess usuallv takes nnich loTiger. The V oting Section fi-e-

ipientlv asks for additional infoimation on the sixtieth

(lav. therebv extending the deadline until sixtv davs al-

ter the new uilormation is receivetl.

Considering that retUstricting sidmussions are the

most comjjlex for the Voting Section to re\iew. and that

the number of such submissions will be greater in 1991

because of the number of boards that con\erted to dis-

tricts in the 19oOs. no one slioidd expect quick approxal

of a redistrictiug jilan. The |ilan ought to be complet<'d

earlv in the fall of 1991 to have any chance of

preclearance in time for the regular 1992 spring [irima-

ri<'s. This problem is one reason the North ( arohna leg-
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Fijiiiri' I

(jiiiiilii^ SiilijccI lo Scclioii .1 of ihc Voliiif; Rights Acl

Pasquotank Camden
Perquimans

Chowan Cufntuck

isl;iliirf in 1''''0 pivt' ritics tlif I'liiiict' ^>i |)(),st[)()ning their

fall l'»'M fU-ctidiis t(i the spring of 1W2.'"

Section 2

Another part of the V oting Rights Act . Sectic in 2 .-" also

will weigh lieavilv in redistrietiiig. Sectiiiii 2 is a]i|plical)le

to all rouiities in iVorth Carolina, indeed to the whole

conntry. Statetl simply. Section 2 proliiljits any fonii of

discrimination in elections. It has been used by minority

groups to ban at-large elections in places where they have

been unable to elect candidates. Most of these lawsuits

have followed Congi'ess" 1982 amendments to Section 2.

which eliminated the need to show that the at-large elec-

tion system had been adopted for the purpose of ths-

criniinating. Instead, a violation mav l)e provetl by

sho\ving that at-large elections have had the ejfect of

jireventing the election of blacks. The usual leniedy for

a Section 2 violation is the establishment of a district

system of election in wliich black voters ha\e the major-

itv in some districts.

.Multi-member districts for the Aortli Carolina Gen-

eral .\ssembly were the hrst to fall after Section 2 vva.s

amended, being replaced by a nundicr of new single-

memlier districts. That landmark Sujireme Court deci-

sion ill riioriibiiru v. (Unalfs-^ inspired numerous other

cliallcngcs that re(|iiiied districts to be dravMi for main

boai'ds of county commissioners, citv councils, and school

boards.--' Figure 2 shows the counties in which at least

one local board has ehaiiged its election method in re-

sponse to a receni \ oliiig Rights .\ct challenge.

For those boards that have alreail) ailopted ilistricts

because of Section 2 , redistricting means maintaining the

same level of muiority representation. For other coun-

ties and cities that have sizeable minoiity popidations but

still use at-large elections in which black candidates have

had httle success, the 1990 census will prov ide new, more

detailed data tor minoritv groups to show that it is pos-

sible to thaw ihstricts in wliich they have a voting

majority.

Other Limits on Redistrietiiig

Coiiligiioiis Territory

-Although not a constitutional re(juirement, it is gen-

erally accepted that election cUstricts should consist of

territories with adjoining boundaries. Tliis recpiirement

is imposed liv statute for countv commissioner districts"'

but is not mentioned in the law governing city councils."'

Partisiui Gerrjiiiaiuleriiig

A new and unknown factor in the reiUstricting pro-

cess is the reipiirement that a redistricting plan not be

drawn to intentiouallv iliscriminate against one political

]iartv. Refore 19(i6thc L iiited States Supreme Court had

treated claims of jiartisaii gerrvmandcring as "'non-

jiisticialile ; the federal courts would not hear such law-

suits. In other words, these were pohtical (|iicstioiis better

left to the legislature. Rut then m a lawsuit from Indiana

the Supreme Court held that federal courts could con-
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Counties ill X^liicli One or 5Iore Local Boards Have Clianped
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sider cases briiii^lit 1)\ |juliti(al parties claiimng that dis-

trict lines had been ch-awu to deny them their rightful

share of representatives."' To succeed on such a claim the

complaininj: political jiartv must prove that the rechs-

trictiii^ plan .•.as drawn intentionalK to discriminate and

that, indeed, it iuis that effect. The results of one elec-

tion were not sufficient to show a discriminatorv effect

ui the Indiana case.

Boards rechstricting after the 1980 census i hd not haw

to worry about lawsuits from pohtical pai-ties. Now that

the Su])reme Court has opened the door to such litij;a-

tion. howe\er. the upcoming round of redistrictiiig uiil

undoubtedlv bring a niunljer of such claims. For cities

and school boards that use non]iartisan elections, the

Ukehhood of such a lawsuit is slim, but tor comities it is

a threat to lie taken seriously.

Tlie Census Data

Federal law establishes the timuig of the census. The

count took jilace on A|iril 1. 1090. though considerable

time has been recpiircd to follow up on the manv peo-

ple who did not return forms. At the end of 1990 the

president of the Lnited States is to receive and an-

nounce the total population for each state. This infor-

mation will establish the a]i[Mirtionment of seats in the

Mouse of Representatives. North Carolina seems likcK

to receive a twelfth congressional seat as a result of the

1990 coimt.

By April 1. 1991. the Census Bureau is to lepoit to

each state the detailed data needed lor- Icfjislative and

local rethstrictmg—what is known as P.L. 91-1 71 (Uita.'''

At that tiine each county and city will know the nimilier

of peo])le—by race, voting age ]iopidation. and other

categories—for each census enumeration district and

each smaller census unit. Counties and cities are divided

into ennnieiation districts defined bv roads, rivers, or

\isible boundaries. Ma|is will lie a\ailable to show the

lines of enimieration districts and other census imits. The

data will be available in ]irinted form and on coiii|niter

tapes. The new TIGER-' data base will allow govern-

ments and others to jiurchase com] inter niajis loaded with

different kinds of census data, hiclnding the information

needed for redistrictiiig.

( )\er the past couple of vears all counties in the state

with .lO.OUO popidation. anil some with fe\ver people than

that, ha^'e participated in a project of the Census Bureau

to redraw [irecinct hues to follow the same natural

boundaries as enumeration districts. In those counties

the 1990 census data will be re[ported bv |ireciiict also.

The 1990 census data also will be a\ailable for- units

smaller than enumeration districts in all i-ounties and

cities. P.L. 94-171 nniidiers will be provided for each

indi\idual block in everv mcorporated mimicipahtv m
the state. By contrast, block data from 1980 generally

was jirovided only for towns of 1.5.000 or more. Likewise,

in 1990 all unincor[(orated areas will be subdivided uito

the e(]ui\alent of blocks—anv area that can be enclosed

bv i-<iads. streams, or other natural lioundaries—and

data will lie axailable for each such tract. In short, the

census data to lie rejioiied in 1991 will be much more

detailed than in the past.
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Some of tlie ilata ri'])ortefl on April 1st «ill make no

sense. There will lie iilitches. The report for one eounty

nuiv show zero pcipiilatidn hir the whole eount's hut one

enimieration distriit with odO. (1(1(1 inhahilants. Mistakes

like that oceur with ever\ een>u< and olniolislv will ha\

e

to lie corrected. As a roiilt of a lawsuit the Census Bu-

reau also has apecd to make -oiiie special statistical

stuches after A]>ril l^t to see whether it has luidercouuted

particidar gi'oujis or areas and. if justified, to reWse it>

P.L. 94-171 reports. Those revisions are due mid-.lidv

of 1991.

As shoidd he apjiarent. the !'*''() (•en>u^ ha^ lieen de-

signed to aid re(Ustrictin;; iiioic than at anv time in the

jiast. Ntunher- will he a\ailal)lr for e\ei-\ small area in a

citv or cotnitv. aUowin^' line drawer- to chop uji the ju-

rischction anv wav necessarv to accompli-h the ohjective?

of the one jici-on. one \ote rule and the Noting Rights

Act. ^ ith so much infoimation. though, the process may

take longer because there will lie so many more alterna-

tives for placing the lines.

Tlie Mechaiiicji of Redi^tnctiiia:

.^tate law proviilo that the hoard of couiitv conmiis-

sioners and the citv council are responsiljle for re\iew-

ing and redrawing, if necessarv . their own districts."" The

new hiies are formalized hy adojition of a resolution and

hecome apjilicahle to the next election, ."^tate law i- silent

ahout the ivdistricting of school hoard-, hut it is expected

that legislation will he [ia>sed in 1991 givmg those hoards

aiithoritv to draw their own line-. Because general state

law provides onlv for at-large -chool hoard elections, the

lines for those boards with election districts were set

either by local act of the General AssendJy or court

order.

\\diile the hoard of commissioners or citv coimcil it-

self nuist tinallv appro\e the new districting scheme, ei-

ther mav delegate some or all of the preparatorv work to

its staff or outside considtants. \\ ith ]iro]ier uistruction

on the issues discussed in this article, a county or city

jilanning staff can pre]iare maps for the governing board

to re\iew . In a small count\ or town, the manager can

di> that same tiling. If. iiowe\er. the reihstrictingis likely

to be contro\ ersial—especially if the realignment may pit

one incimilient against another—the manager and plan-

ning chrector will want to a\oid licingin\ol\ed. Drawing

distiict lines can be an extrcnielv political process, am!

a smart manager or planner will try to stay out of the

cross tire.

A local hoard might want to consider a]i]iointint: a

districting committee to adWse it. B\ putting on the

conmiittee rc]iresentatives of each race and jiolitical

jiartv. the hoard will know the interests of aU grou])s and

a\iiid -ome latei- criticism of the new hues. The danger

with -uch a i nmmittee. ob^ionslv. is that it might come

up with a plan the board does not like. Although legally

the lioai'd has the final sav on anv jtlan. |ioliticalh it mav

he difficult to reject a conumttee s propo-al.

A ( ilizen - di-tricting conmiittee. or a committee con-

si-ting of members of different local lioards. coidd be

pai-ticulaiiy u-eful in a county in winch lines must he

draw 11 for more than one hoard. N oters and election of-

Hcials hecome confused when different line- are used for

the school hoard and hoard of commissioners, and those

lines conflict with the ones used for legislati\e and con-

gl•e^-ional di-trict-. all of wliich are on the ballot at the

-ame time. .Although the jiroblem of crossing lines can-

not be avoided altogether, some of the inconsistencies can

be ehiiiinated by coordinating the local rethstricting

effort>.

Another wav to allow jieople oiit-ide the board to have

theii' sav is to hold one or more jiuhlic bearing- on the

redi-tricting plan. No hearing is retpiircd li\ law. Iiiit it

is certaiidv permissilile. In the fortv Section r> counties,

whose plans will have to go to the Lnited States Justice

Department for preclearance. a pidihc hearing is one

means of assuring that the minoiitv commuiiit\ ha- an

opportunitv to see and comment on the di^trict^. and

affect ho\v they are dra^^u. before the new plan is

adopted.

There are a fe^v considtants available to assist local

governments—for a fee. of course. No jiidihc agenc\

liro\ide> this service for comities and cities. In a juris-

diction that ha- had or anticipates jiroblems under the

Noting Kight> Act. or where the redi>tricting otherwise

i> expected to be hotl\ Contested, the mone\ spent on an

out-ide expert mav be a good investment. E\eii if the lo-

cal hoard de(i(les t<i do its own redistricting. some

problem- mav be avoided bv liiiing a consultant to iii-

-truct local emplovees in the rules of redistricting and to

guide the board in meetin;; the i-ecpiiiemeiit- ili-cii--ed

in this article.

Local go\ernment> >lioLdd be warv about Inning

idm|iuter |iro.Tai!i- to help with redistricting. There are

some -ollware jiackagcs that can be u-eful. but in man\

1 ities and counties the job can he done more ea>il\ and

le-- exjiensivelv without comjniters. or the existing re-

sources can lie aila|iti-d easdv to tlii- new ta-k.
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A final word of aihice is luit to unden-stimate tlic dif-

fii'ultifs of ledistiictiiig. In the alistract tlie joh sounds

fairly siniiile: in |irarticf it can lii' \cr\ fruslrating.

Commissioners, council incndiers. and lioard members

shoiJd be warned in ach ance that the lines will not turn

out as they expect. As Richard Rogers, a British arelii-

tect. said: "The (jxiestion arcliitects are asked most often

bv cUents is '^h\ didnt vou teO me it would turn out

this wav.' Almost alwavs the answer is 'Hecause I didn I

know. The same a[)])Iies to redistricting. 'I'
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New Road to Educational Excellence

Margaret Taylor

YY T^hen Governor James Martiii and Chancellor Pan]

' ' Hardin of The University of Xorth Carolina at

Chapel Hill both turn up for commencement exercises,

you know that this is not your average gi-aduation.

You're right. This ceremony, held in April at the Insti-

tute of Government in Chapel Hill, celebrated the con-

siderable acliievement of thirty-fi\e North Carolina

public school principals in completing the twenty-first

Principals' Executive Program. The progi-am, kno^vn

colloquially as PEP, is having a significant impact on the

quality of pubhc education in North Carolina.

Origins

PEP is unique. It is a professional-level management

course for principals (and more recendy. superintend-

ents), designed and especially taught so as to give them

help and inspiration in becoming effective leaders in

their schools. The progi'am was conceived early in the

1980s bv C. D. Spangler, then chairman of the State

Board of Education and now president of the University

of North Carohna. Spangler recognized that if the na-

tion is to solve its problems in education, it will have to

work through the principals of the individual schools,

because the piincipals office is where most attitudes of

a school are formed. That is where the school's goals and

standards arise and where the school is motivated, or

not motivated, to meet them. Its where fhscipluie is

meted out. where the school's budgeting is done, and

where most of the front-hne decisions about the school

are made.

Principals bear a huge burden. Furthermore, most

of them have not been trained for their responsibUities.

They often rise to the piincipals office as a reward for

performing well in the classroom, and they have Htde

experience in managing a sizable organization or in the

human skills of leadership. Spangler saw that principals

need help. He proposed a program for principals similar

to the executive management course taught at Harvard,

and he persuaded James B. Hunt, then governor, and

the General Assembly to come on board. The legislature

appropriated the funds for a pilot program in 1983. and

the Principals' Executive Program began the next year.

Chris Fennell \Tsits

with students on the

playground of

Balfour Elementary

School in Asheboro,

where site is

principal {left),

Feiuiell graduated

with the PEP Wll
class in 1989.

The author was formerly managing editor at the Institute of

Government.
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Tlie School

Lnprovenient

Project

la his book A Place Called School. Jolin Goodlad

talks about the school a? the m(ii\idual unit where

change in ediicatidu can occui'. K refonn in schoolins:

takes jjlace. it is going to happen scliool by school, and

the principal of each school has much responsibility for

seeing that positive change does occur. The Piincipals'

Executive Progi-am (PEP) attempts to help its partici-

pants carry out this respousibUity. One major effort in

that endeavor is the School Improvement Project (SIP I.

In meeting the SIP requirement, each PEP partici-

pant writes and implements a long-range plan to im-

prove some aspect of liis or her school. The SIP gives the

principals an opportunity to put into ju-actice the man-

agement and leadersliip concepts they learn in PEP. It

also helps them develop the abUity to look critically at

theii' school's needs, analyze its strengths and weak-

nesses, and chart strategies for its improvement.

PEP participants are asked to include seven compo-

nents in tlieii- \mtten plan for school improvement:

• A vision statement. A statement desciibing the

intended result of the SIP—that is. what the

school isiU be doing more effectively because of

this project.

• An analysis of the program's current status. A

comparison of the existing school progi-am witli

the one that wiU exist when the rision has been

realized.

• Objectives. A list of goals that will be accom-

phshed with the SIP.

The author is PEP's assistant program director for School

ImprocemenI Projects.

• An action plan. A chronological list of the major

tilings that must be done in order to achieve the

improvement sought.

• A list of needed resoiu-ces. An analysis of what is

needed—tune, mouev. personnel—to carrv out

the SIP.

• Evaluation criteria. A statement that lists the

criteria for judging the project's success, once the

project is completed.

• Monitoring procediu-e. A description of how the

project will be reported to tliose interested in its

progi'ess—school administrators, the board of

education, facidty. parents, and students.

Ideas for projects can come from several soirrces

—

from the principal's facidty. from PEP facidty or staff,

or from fello^v PEP pai-dcipants. The principal ma)'

take one or more proposals back home to seek the

facult} s suggestions and support for an idea that arose

at PEP. or the principal ma'\ brainstonn ^\^th the fac-

idtv to soUcit their suggestions and eventual cnnmiitment

to a to]jic that originated ^rith them. \^liatever the

source of tlie SIP idea, it is essential that the piincipal

have liis or her facidtv s support for die project.

Most SEPs introduce a new program in the piincipals

school, but some are continiiations of programs that be-

gan before he or she came to PEP. For examjile. a jnin-

cipal might select as an impro^ ement project the further

development of a second-language progi-am that had

been started but needed another year or two to get

finnly estaljhshed. Some projects that PEP alumni are

now working on include implementing student and staff

recognition progi'ams. developing dropout-prevention

progi'ams. implementing seminar teacliing. and im-

proving standardized test scores.

Let's look at a SIP. well conceived and well executed,

that achieved its purpose. Tom King, a pruicipal from

^ ake Count) who attended the PEP WIU class, knew

that a school's success depends in considerable measure

on the degree to which parents are involved in what goes

on there. \^lien there is parental involvement, when

students kno\\ that their parents care about education

and aljout hoM well they do. when teachers feel appre-

ciated—then teachers morale improves, students work
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more enthusiastically, and the cpiality of

education goes up. So King set about to get

parents involved and to foster mutual appre-

ciation of parents, teachers, and students in his

school.

Four special sessions designed to do this

were schedided during the school year. At the

first one, pai-ents and teachers signed con-

tracts that stated their respective responsi-

hUities in helping their children succeed in

school. At the second session, the school staff

presented information about how parents

could pai-ticipate in their children's learning.

and awards were given to parents who had

deraonstrablv become more active with the

school and their cliild's learning. Session three

explained the school's testing progi-am, and

parents received certificates if they had ( 1

1

arranged for theii- child to get a Wake County

lil)rai7 card, (2) regularly listened to theii*

cluld read, and (3) read to their child in com-

pliance with the contract signed in the fall.

The hist session featured dessert anrl coffee.

and tlie facidty talked about how the parents

could help their cliildren build on their skills

duruig the simuner.

Kuig reports that the progi'am is accora-

phshing what it was designed to do. The par-

ents finished the school year feeling that they

understood what is going on in the school, and

a friendly partnership between parents and

teachers has grown up there—to the advantage

of the children.

Planning for change is among the greatest

challenges facing school principals today. The

SIP reepiirement of the Principals" Executive

Progi-am is intended to help jiarticipanls face

that challenge. In writing and carrying out a

successful impro\ement plan. prinei]jals be-

come the "head gardeners " that Goodlad says

they shoidd be—cultivating and tending the

school environment to create a healthy climate

for learning.

—Joseph Miller

Goals

The ultimate aim of the ])r()gi-am is to insure that

students leani to use tlirir minds well, that thev giaduate

with a good fdundalioii in the liasic sid)jects. and that

thev regard education as a lilelong process. PEP's goal is

to remforce the |>rin( i|ials' connnitnient to tliis purpose

and mcrease their abihty to leail their school towartl ac-

compHsliing its task. It teaches them leadersliip sldUs

and adnunistrative te(lini(|iies as managers of people,

pro])ert\ . and budgets. PEP also provides its partici-

pants intellectual stimulation—new knowledge and new

wavs of thinking. In j)arlicidar. it teaches principals lu

have new e\])e(tations of themselves—to see themselves

as people who can make a diffeieuce in North Carohna

pidihc education.

The site for the progiam. which draws prinei]>als

from across the state, is the Institute of Government, a

part of T\C-CH. The Institute was chosen liecause of

its long experience in teaching management and admin-

istration to public oriicials and its reimlation lor high

standards. The l()U-hour course is taught m residence at

the Institute four times a year. Thirty-five principals, all

nominated li\ tlitii- icspective supermtendents, partici-

pate in each program, uliich extends for either two or

three montlis. Ilic |priu( ijials come to the Institute lor

several sessions that last for (ither four or five days.

Betsveen sessions thev retuin to their schools to carry on

their responsUiihties there. .AH of their expenses except

transportation are paid by the state of Nortli Carolina.

Tlie Progi'ain

PEP begins lor llic jiarticipanls >iHm after thev are

notified that they ha\e been acce]ited for the program.

The notice contains a welcoming letter from PEP's ih-

rector, Robert E. Phay: a general statement of what the

progi'am is all about: and two books—Mortimer Adler's

How to Read a Book and .lohn Goodlad's A Place

Called School. Three iiuiutlis liclore thev first come to

Chapel Hill, the piinc ipals receive their first uistruc-

tional materials—nine I Us. with study guides, to be

read liv the time the first PEP session convenes. (See

page 16 for a list of assigned PEP readings.) The par-

ticipants also rectivc a tuo-vohmie treatise on North

Carohna school law. s<'vei al chajiteis of which are to lie

read during the course of the ]iiogram. In addition, the

packet contains a co|iy of the Myers-Briggs personahty
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test, wliicli tlif ]iiinci])al is to ((impletf in i)iT])aratii)ii for

later sessions on iniderstandinfi self anil others, anil also

some assif;ninent> that are ihie on the first day of rlass.

This is only the hefjnnini;. More books, more ar-

ticles, and more assignments are distrilinted as the

course mo^es along. Particijtants are expected to read

the hooks and do the assignments, even as they carrv out

their nsual duties at tlieir schiiipls. and come to PEP

prejiared to (hscuss the assigned materials. Those few

who are miwUling to do the work are simply asked to

leave the progi'am. As one principal said. "PEP is intel-

lectual hoot camp.

PEP relies on facidtN Iroiu the ln>titule of (70\ern-

nient. the Sdiool of Business, the College of Arts and

^'ciences. and the School of Education on the canipu- of

I N(.-r,H and from the ranks of di>tingui>hed scholars

and teachers across the state and nation. They use the

case method of instruction, in which principals read and

then (hscuss actual situations invohing |)rol)lems they

mav well have encountered themselvo. The instruc-

tional materials, which are sent to the principals in ad-

vance, often ask them to hring their ([uestions and

problems concerning the subject to l)e studied to the

next session, and then the instructor guides the jiartici-

pants as thev propose and examine |iossiblc solutions to

those problems.

One of PEP s major instructional tools is .Socratic

teacliing—seminars in which ]iarticipant> who know

that they are ex]iected to be thoroughlv prepared

gra]p|tle with a signiKcant idea, guided bv a moderator

who meielv keejis the discussion on track. There is no

effort to find ans right or wrong in the is>iie at hand.

The aim is to see the subject from as manv sides as pos-

sible, an exercise that will one dav have a|iplication to

actual problems. After thev have gained some ex])eri-

ence with Socratic teacliing. the ])rini ijials themsehes

serve as moderators in pre])aration for taking this skill

back home to use in exploring [iroblems and new ideas

with their owti facultv and staff. (See page 1 f.l

The cuniculum id\ers the broad scope of what

jirincipals need to know in achieving excellence in their

school. A large segment ilcals with the nature of lead-

ershij) and what makes effective leaders. How do you

motivate people, and lunv do von deal with difficult

people? ^Tiat makes peojile the wav thev are. all dif-

ferent'.'' And can von make good use of those differ-

ences'.'' How do von solve a problem without figiu'ative

l.iloodlettins.''

Another segment covers effective communication.

There are classroom sessions on writing, and jirincipals

are asked to do considerable writing of theu' own. Their

essays are read by professional editors, gi-aded. and

returnefl promptly. Individual conferences are sclied-

ided for every princijial. One writing assignment asks

the partii ijiants to write an essav on their pliilosophv of

education, which causes some of them no little diffi-

cultv. Some |)rin(i])als have ne\er before sat down to

think through what they believe education is all about

and w hat theu- role in education is.

Other communications sessions focus on the mean-

ing of body language and on conducting a meeting.

Participants are individuallv videotaped so thev can see

how thev come across and how thev can make them-

sehes more persuasi\e or otherwise more effectixe.

Some class periods deal with methods of teacliing

and what to teach in certain specific fields—science,

fine arts, foreign languages, technologv. mathematics,

soiial studies, writing. For exam|ile. a nationallv rec-

ognized chemistry teacher from Vance County demon-

strates hands-on teaching of science. And specialists in

writing, math, and arts from the Department of Pubfic

Instruction also em])hasize interactive teaching with

sohd content. What is taught is as important as how it is

taught. A])]iro|iriate course content is rexiewed bv an

instructor who specializes in the subject.

There also are discussions of ethics and values. In

one session the instructor talked for a wlule about how

personal value systems arise and what purpose thev

serve, and then the class turned to ethical (piestions

(submitted earfier) actuallv encountered bv ])artici-

pants. For examjile. what do von do if one of your

teachers is ( irculating a rumor, heard elsewhere, that

the wile of another teacher has AIDS? Talk with the

husband? Talk with the gossijiing teacher? Tell the su-

perintendent? Nothing? ^Tiose interests are at stake

here? \^ hat is their jtriority, if any? No effort was made

to find the answer to tliis problem. Rather, as the par-

tici|iants began to speak, they clearly were recognizing

that there are many ways to see a jiroblem. and the

|irini ipal nnist work his or her wav carefidlv through

them.

The school law com]ionent of PF^P covers some sub-

jects of gi-eat concern to princijials—among them dis-

crimination in em|ilovnient. rights of the handicapped,

student lecords. religion in the schools, liability, ten-

ure, discipline of students, student rights, crime at
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sfhool. (lisi)utpfl custody of students, and reportage of

cliild aliuse.

Then there are sidjjeets like rerognizing and dealing

^vith at-risk students, avoiding conflicts of interest, pur-

chasing. i)udgeting. using new teclinolog), and recruit-

ing and inter\ie\ving prosjjective employees. These

suhjects are not treated in a ]ierfuii(tory manner. For

the hudgeting comiionent, for exam])le. an Institute ex-

pert in public tuiance walks the principals through real

examples of budget malting and budget execution for a

school Klve the principals' own school.

Kee]iing well also is imjiortant to PEP. Participants

take carfhac stress tests and haw their cholesterol levels

measured. They learn about good nutrition, and an ex-

ercise phvsiologast from the University's Department of

Physical Education suggests inchvidual exercise pro-

gi-ams for them. A faciUty member from the UNC-CH
School of Medicuie talks about death, an issue that

arises for someone in a school connnunitv each vear.

Early in the program, the princi[)als are told about a

major re([uirement of PEP. the School Improvement

Project (SIP). The SIP is a project—conceived,

planned, and articulated during the period spent m the

PEP program—that identifies a problem or area that

needs uiiprovement in the |)rincipars school. The j)rin-

cipal studies the problem, analvzes the resoiu'ces avail-

able, and enlists the support of the facidty and if neces-

sary the school board, the suiierinteudent. the students,

and tlie conmiiuiity. ^lien all of the pieces are in place,

the prmcipal—with liel]) from the schools faculty—im-

dertakes to carry out the SIP over the next year. It is

expected that as soon as that SIP is complete, the ])rin-

cipal \\tI1 begin another. SIPs have covered such sub-

jects as developing a dropout-prevention program,

implementing seminar teacliing. and expanding cidtural

arts programs. (See page 10.)

From time to time PEP steps outside the classi-oom.

Princ ipals are usually some years lieyond their student

days, and many have had their nose to the gi-indstone

for a long time. PEP affords the jnutic ijtants an ojipor-

tiuiity to learn sometliing new and to recharge their ui-

tellectual batteries. It includes such events as evenings at

the theater and the concert hall, visits to museimis and

scientific institutions, and talks bv distinguished scien-

tists (among them a Nobel Prize winner), writers, and

political figures (among them former President .linuny

Carter). Tliis aspect of the PEP jirogi-am is one that tlie

jjrmcipals enjoy enormouslv, and they take fresh itleas

and new information back home.

Seminar Teaching

Seminar teaching, also known as Socratic

teacliing, is one of three broad categories of

instruction; the other two are didactic teacliing

and coaching. Didactic teaclung is more famil-

iar as lecturbig, or the conveyance of knowl-

edge by teachers with httle student involve-

ment. This method is the best known and the

least effective. Coacliing occiu-s when the

teacher works with an inchvidual student or in

small groups to help students develop such

sldlls as reading, writing, problem solving, and

spealdiig. Coaching, used primarily in the

early grades, is often discontinued as classes

get larger and teachers have more students per

day. Seminar teacliing is rare because it is sel-

dom taught as a system of pedagogy ui schools

of education and because it is so demanding of

the teacher's time and energ).

The Principals" Executive Progi'am at-

tempts to model a balanced curriculmn in

which the three tv^pes of instruction are used. It

makes a special effort to introduce the princi-

pals to seminar teaching, wliicli is generally

new to them. Seminar teacliing is derived from

the methods used by Socrates in teaclung liis

young Atheman students, all expected to be

well grounded in then- subject matter, to pur-

sue the implication of then- ideas and their

statements. Socrates required each student to

state his ideas on the subject and then defend

those ideas against Socrates' incisive tpiestions

and the fpiestioniiig of the student's colleagues.

The process of defense forced the student to

examine every side of his statement and then

either reject it entirely or modify it to make it

consistent with the facts. Socrates and his stu-

dents chscussed pliilosophy, but the technicjue

of seminar teachuig is broadly appUcable—it

The author is PEP's assistant program directo

for training.



FALL 1990 15

teaches the student to think ana]}-tically and

logically about whatever the subject may be.

The PEP principals first meet seminar

teacliing through Macliia^eUi"s The Prince.

wliich they have all been required to read and

study. That requii-ement of thorough prepara-

tion is a key element of seminar teaching. The

seminar participants are all in this together: the

leader is merely the first among equals, and each

paiticipant must be well prepared to addi'ess the

challenges presented by the leader and tlie other

participants. There is no room for off-the-wall

bull sessions in well-conducted seminar teacliing.

The PEP faculty member who is leading the

seminar begins with one well-conceived cpiestion

that requires the participants to think about

their answer. The question, which is related to

the reading, is a multifaceted one that has no

single correct answer. The leader hstens to the

responses and asks tjuestions about them. (Ex-

amples: ^liy did you say that? ^Tiat does that

mean to you? Tell me more.) He or she also fa-

cUitates student-to-student ihscussion. ^lien

their ideas or values appear to conflict, the participants

are encouraged to tpiestion each other, thereby enlarg-

ing theu- understanding of the reading assignment and

shai-pening their thought processes.

Because the art of tpiestioning is the heart of seminar

teaching, the PEP principals are coached in de\ eloping

cpiestions for a variety of readings, and then they are

given an opportunity to test the questions in small

groups. They also must lead a seminar on either Plato's

Apology or Sophocles Antigone wth then' fellow class-

mates as participants. The PEP facultv member ad\ises

the principals to develop only thi-ee questions for the

one-and-a-half-hour seminar. Most principal-leaders

report that they coidd productivelv have ihscussed theu-

first question for the entii'e time, which uidicates that the

cpiestion was effective.

PEP teaches its principals the skills of seminar in-

struction because it is an effective tool in teaching the

ciu-riculum. Besides fostering reasoning skills, adept

seminar teaching "gi-abs" the students: they become ac-

tive, excited participants in the learning process.

Several school reform movements recommend semi-

nar teacliing as one way to improve education. PEP
agrees. It also beUeves that the principal, as the school s

instructional leader, must be an example of an effective

teacher, and it therefore recjuires each PEP pai-ticipant

Seiiiiuar teaching encourages ({uestious and lively debate among participants.

to lead a Socratic seminar mth liis or her faeidty before

completing the progi'am. One class session deals with

planning the seniuiar—from who will participate to

choice of reading material and from the size of the gi'oup

to techniques for involving all pai-ticipants. Each prin-

cipal submits a wiitten report on the seminar experience

and later chscusses it in class.

Seminar teaching is integrated into other areas of the

PEP program. For example, long-range plannuig is

taught by asking participants to wiite a plan for imple-

menting seminar teaching ui their school. Also, when

principals are examining a model cuniculum for lan-

guage arts, mathematics, science, social studies, and the

fine arts, they are asked to consider how seminars can be

used in teaclung these subjects.

The opportunity to ])articipate in and conduct semi-

nars does not end with gi-aduation from the tliree-nionth

PEP program. The three annual update conferences

—

t^vo for principals and one for supeiintendents—always

include seminars. Many principals have retpiested

PEP s aid in helping their faculties learn semuiar

teaching. As a residt, a number of North Carolina pub-

lic schools are actpiiring a new- and effective teaching

tool. This is the ultimate goal of PEP: that the progi'am

residt iu better learning for students.

—Ann Clontz
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A PiTiicipal's-Eye View of PEP

I fii'st heard of the Principals' Ex-

ecutive Progi'am iii 1985. Tlien. in the

spring fif 1988. our superintendent ca-

sually asked \vhether I \vould like to go to

the PEP sujumer session. In a weak mo-

ment I said, "Siu-e. if they'U take me."

Tliree weeks later I got tlie instructions

and homework in the mail: eigiit hooks

and t^veuty articles to read, a three-page

paper to ^^Tite. and ahout twenty pages

of questions to answer. 1 thought. "Sew

yoiu' mouth up so you can keep )oiu- foot

out of it."

All television and fisliing stopped. I

did oidy what I iiad to do as piincijial of

The author, principal of Rosninn High

School in Transylvania County, participated

in PEP XM in 1988. The article is adapted

from one he urotefor the Tai- Heel Adiuinis-

trator. published by the Sorth Carolina Edu-

cation Association's Division of Principals.

PEP's Recp^iii'ed Reading

AJler. Miji'timer. The Puideia Program.

New lork: Mafmiiiaii Puhlisiiing Com-

pany. 19&4.

Adler. Mortimer, ami Charle- Nan Duren.

Hoic to Read a Boob. New '\ iirk: Simiin

and Schuster. 1972.

Everybodr Counts: A Report to the \ation

on the Future of Mathematics Educa-

tion. ^ asliingtiin: National Academv

Press. 1989.

Fisher. Roger, and W illiam L rv. Getting to

YES. _\ew York: Penguin Books. 1983.

Goodlad. John I. A Place Called School.

New \ork: McGraw-Hill Book Com-

pany. 19a4.

Gordon. Thomas. Leader Effectiveness

Training. New '\iirk: Bantam Books.

1980.

Hirsch. E. D.. .Ir. Cultural Literacy. Bos-

ton: Houghton Mifflin. 1987.

Hutflun-i. Rcihert. "The Trailition of the

We-t." Chapter 1 in The Great Conver-

Rosman High and worked on PEP.

Some of the reading was tough. It forcetl

me to concentrate and. sometimes, re-

reatl. 1 thought of my juniors and sen-

iors ^vho have to wxite a term paper

before tliey get credit for English. 1

wondered whether I could use some of

their excuses if I didn't get the work

done. As time went by studying became

a habit, and 1 realized ^vhat I could do if

1 committed mvself.

The progi-am was fast paced and well

organized. Nearly all tlie presenters

were excellent, but having so many so

fast was. as one of my cohorts put it.

"Hke pouring smip on pancakes"—the

pancakes alisorb all they can. and then

the syrup lams onto the plate until it's

fidl. Then the spaip riuis onto the table

and do^^^^ to the floor.

If the home^voi'k ^vas a shock, the

first week actuaUv hi PEP ^vas a double

scttion. Chicago: Encyclopa'dia Bri-

tanmea. Inc.. 1984.

Kouzes. James, and Barry Posner. The

Leadership Challenge: How to Get E.x-

traordinary Things Done in Organiza-

tions. San Francisco: Jossey-Bass. Ine..

1987.

McCaU. John R. The Provident Principal.

Rev. ed. Chapel Hill. .\.C.: Institute dl

Govermnent. 1988.

Phay. Robert, ed. Education Lau in \iirth

Carolina. Chapel Hill. N.C.: Institute (i{

Government. 1988.

Strunk. '^'ilhara. and E. 1!. W hite. /'/le /-./c-

ments of Style. 3d ed. New Virk: Mae-

nuUan Pidihsliing Companx . 1979.

N^ eiss. Patricia F. Great Ideas: A Seminar

Approach to Teaching and Learning.

Cliieago: Encyclopa'dia Britannica. Inc..

1987."

Zinsser. ^Uliam. \^ riting to Learn. New

York. Harper & Row. 1988.

shock. Classes started at 8:00 A.M. and

sometimes lasted imtd 10:00 at niglit.

For me to do what I had to do. my day

started at 5:45 A.M. and ended about

nudnight. Dining the day I took notes,

ate candy for energy . fought sleep, and

sometimes thought ugly things about

Robert Phay [PEP's director]. There

was httle let-up from the time the PEP
session began imtil it ended nearly thi'ee

months later.

In looking at the good, the bad. and

the ugly sides of PEP. I ha^e to say that

it is by far the best progi'am on the

principalsiiip I ve ever been involved

with. The intensity of the program has

Us'o sides. \ou may miss something be-

cause of the pace, but as with every situ-

ation, you have to deal ^vith the way it is

and carry on. The food and lodging w'ere

the weakest parts of the progi-am. There

were only a fe^v first-class meals, and the

rooms contained the bare necessities:

electricity, beds, and showers. I woidd

like to see the progi-am funded at a level

at which these areas coidd be first class,

too. The strongest part was the profes-

sional support by tiie PEP personnel

and the participants. The facidty and

staff were excellent. They dedicated

themselves to providing the best pro-

gi^am possible and further committed

tliemselves to assisting principals with

researcii. legal adrice. or an)' other

problems pertaining to the piincipalsliip

that may arise.

The princi]ials who attended mv ses-

sion of PEP were some of the finest in-

ilividuals I've ever been associated with.

They were intelligent, caiing people

whose suj^port for and confidence in

their colleagues became indehtle. They

are a phone call away if I need help with

a problem or just want to talk. They

have become true friends.

I simi up PEP tliis way: My other di-

plomas, certificates, and awards are in a

drawer some place: the one from PEP

hangs on my office wall. —Bill Cathey
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Among the many uniqnc aspects of PEF is tlie tele-

conferencing opporttniity that comes late in the i)ro-

gi'am. The PEP classroom is set up with special

telephone e((ui|iment so that all of the class meiiiliers

mav address (piestions to the conference gnest. who may

be thousands of miles awav. and hear liis oi- lier repUes.

The guest is alwavs a leader in national education

circles. On several occasions tiie guest has heen the \vell-

known pliilosopher-educator Mortimer Adler, whose

Paideia Proposal is thorouglily examined in the PEP
progi-am. Adler also has visited the ])rogram in person

several times.

Some 80(1 jirincipals ha\e gi-aduated from PEP thus

far. and the jilan is for f\fv\ principal in the state e\en-

tually to ha^e the opportunity to attend the |)rogram. So

well has PEP succeeded that it has lieen extended to

other areas of school administration. A version speciaUv

designed for superintendents is offered e\erv other ^ear.

and PEP graduates—hotli |irinci]>als and superintend-

ents—come hack for jieriodic u])date sessions that ser\e

as refreshers and jiresent new matei-ial to them. Fur-

thermore, there lia\c heen re(|uests to extend the pro-

gram to central office administrators and finance

officers.

The jtrincipals' and snpei'intendents" programs are

designed for indiviihials. liul some aclixities of the PEP
staff are aimed at a particular scliool unit that has asked

for their helji. \^ orkshop> for the teachers of a single

PEP graduate are frei|uentl\ scheduled at the Institute.

And sometimes PEP goes on the road, io a retreat set-

ting, to ])ro\ide a school-impro\ ement conference for

the entire administrative staff of a ])articidar unit. In

every case. howe\er. the aim is to su])port the

principal's efforts at lii> or lit r xhool.

The Princijials E\t(iiti\c I'ldgiam huilds a strong

esprit de corps among the participants, lliei-e is a cer-

tain amoimt of griuidjiing (real at llist. pseudo at the

end) about the quantities of work they ha\e to do. but

the princijials take pride in having sur\i\ed the de-

mands of PEP. Thev have enormous respect for each

other, and thc\ ciiioN the o|pporlunit\ Io compare notes,

to share proi)iems. and to offer support to each other.

They also kjiow that they have becTi througli an excep-

tional educational experience, one offered to tliem be-

cause they are ca]iaiiii' and important. Their .self-esteem

grows, and their ex|ie(tations of themselves and everv-

one for whom thev are resjionsiiile—both staff and stu-

dents—also rise. The end result is qualitv education—

a

lienefit to evervone throu'diout liii' state.



Access to

Computerized Public Records
Da>i{l M. LaAM-eiice

It is now (iiiiimoniilacf that coiiiputfrs. tniin main-

frames to PCs (personal comimters). have become an

essential part of the operations of ahnost e^erv local

government. Accoiuitiiig. utility l)illiiig. payroll, \vord

processing, arrest records management, building de-

sign—these are J!i>t some of the operations that make use

of computers. More and more. |iublic records that were

once created and maintained niaiuialK are now created

and maintained electronicalK . through computers.

Sometimes a copy is routinely printed from such com-

puterized records, but fretjuendy the record is ne\'er

reduced to hard copy. It exists only on computer tape or

comjiuter disk. Indecil the jiowt-r of computers has en-

abled local go\ernments to create new records—to ma-

nipidate raw data in ne^v w ays and pro\ ide ne\v kintls of

information.

Tliis technological and infonnational revolution has

de\ eloped witliin the existing context of pid)hc records

law.' .Although there are occasional exceptions, that la^v

creates a presumption that an\ record held bv a ]nd)Uc

agencv is open to jiubUc insjiection and cop\ing. How-

ever, the law develo]ied during the time of paper-based

records, when the right of access and the accompanving

right of cop\ing assimied manual inspection of a piece of

paper and hand copying of that paper. Not only w as the

computer unknown, but so was microfilm and the pho-

tocopier. How does the ccmiputerized record fit into that

existing legal framework? That ipiestion—or reallv. set

of tpiestions—is the subject of tiiis article. \^ e will find

that for some (piestious the law pro\ides a clear answ'er

T/ip author is an InstitutP ofGovernmentfaculty nirnilwr irlui

specializes in municipal and county government.

but for others it does not. \^ e also will find, however, that

this lack of clear ansivers is more a function of continu-

ing uncertaintv about pubhc records in general, regard-

less of form, than of the ajipUcation of the ]iid)Uc records

la^v to computerized records.

Hard or Electronic Copies

If a record is maintained on computer, does a citizen s

right to a copv include a right to an electronic form of

that record—that is. a copy on a computer tape or disk

—

or may the government instead insist on pro\idLng only

a print-out. or haTil copy, of the computerized informa-

tion';' This issue illu.^trates the possibilities, both welcome

and unwelcome, for the use of jiubhc reconls antl the

technical questions that coni|iuterization ol those records

raises.

Tlie Bajiic Question

Ignore, for the moment, the technical asjiects of the

issue. Assume, that is. that an electronic copv of the

computerized ivcord is not difficult to make <ir use. For

the person seeking a copv of the record, the computer

tape or disk can be a liiglilv preferable medium in w hich

to receive it. A local elections board, for example. ma\

maintain a com]iuterize(l \\>\ of \oters. If a citizens gi'onp

wants to mail brochiu'es to all \oters. it may lie much

easier and less exjiensive to print adilresses from a com-

puterized list than to retii"])e those addresses from a print-

out of the same Ust. So too. academic researchers often

find an electronic copy of a record much more usefid in

their wiirk than \voidd be a print-out because of their
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alii)it\ to iii;mi|iulatf tlif cominiterizeil ilata in a variety

ot u a\> wit 111 lilt having to reenter it irom a hard copy into

tlirir iivMi riiMi]iLiti'rs.

HiTonU eiistdilians. however, have sometimes halkeil

at proviilini; reeonls in electronic form, usuallv liecause

oi their sense tliat tlie informatioii mav he used inappro-

priatelv. For e\aiii|ile. lerords eustoihans. both before

and after the aihent of computers, have often been

troubled by the eommercial use of ]niblic records. They

recotniize that main citizens re>ent the use of government

mailini; li>t> tor commercial pnrjioses. and thev worrv

that one result of tiie resentment might be a gi-eater un-

willingness to |iro\ide information to the government.

The courts have consistently held that the motives of a

person seeking access to pid)lic records are irrelevant to

the right to access, even if those motives are commercial,

but that ha- not caii-ed the cu>toilians' uneasiness to go

away. In adchtion. custodians often have a closely related

concern about invasions of the privacy of persons Listed

in the records. Someone who pro\ides her address to a

public agen(\ ma% not expect or welcome beuig called on

In a >alesmau or solicitor who has gotten the address

through a public records request. Furthermore, persons

who are the subject ol recoriU mav resent strangers

learning and making use of the information in those

records, often in wavs ne\er contemjilated bv the

records subject. Thev also mav be frightened In a

stranger s acce-> to the record,-.

To the extent a records custodian ha> these kinds of

concerns, thev are hkelv to lie intensified if the reeonls

are in electronic fnrm. \uil to the extent the electronic

form ol the reciiril makes its use easier for the person

seeking acce>,-. it makes easier what the custodian may

concei\e of as the misuse of the records. Therefore the

custiiiliaii iiun deiiv a reipie,-t for the electronic form of

the record, in the frank ho|ic of discuuraging these sorts

of uses of the recorded information.

This point of \u-\\ has received some suppoii bv the

courts, most candiiUv in a Miclugan decision." In that case

a student political organization had sought a copy of the

computer tape holding the names and campus addresses

111 all -tuileiit- at Michigan State Lni\ersitv. The infor-

mation was alreadv availalile in a universitv-pidiUshed

student directory, and the university offered the orga-

iiizatiiiii a copy of the directory or a piint-out of the tape.

Hut it rchi-eil to relea-e a ccipv of the tape itself. The

uni\ersit\ recognized that the directorv was dearlv a

puhUc record and that it had no choice but to make

available cojiies of it. But it argued that the threctoi"s was

pubhshed in order to facihtate contacts within the uni-

\er-it\ ciiMUiuuiit\. Helca-ing the ta]ie. however. woiJd

facilitate cimtact- b\ |ier-ons from out>ide that commu-

nity, far more so than the directory woidd. and the uni-

versitv thought those contacts woidd be imexpected and

])erhaps unwelcome. These arguments were persuasi\e

to half the judges on the Michigan Supreme Court, who

ujiiield the universitv s jiosition.'

The other judge-. howc\er. rejected that position.

Thev pointed out that the state s pidiUc records law

guaranteed acce-- to and copies of pidihc records, not

pubhc injorindlidii. and that in adchtion the law specifi-

cally included computer tapes and disks witlun the defi-

nition of pidihc record. They also argued that persons

seeking access to records were entitled to benefit from

advance^ in te-chuolog\ . just as much as the government

itself. Otherwise we might still be requiring persons to

copy records by hand even though there was a photo-

coiiier ten feet aua\

.

Tins ^hchigan case does a good job of presenting the

arguments of each side in this i--ue. but its outcome goes

against the trend of the law natioiiallv. Out of sLx other

cases that examined tlii- que-tion. five were in favor of

those seeking a copv of a record in electronic form.' Al-

though it s not certain. gi\en that oidv two cases held

against those seeking the electronic form of the record,

the North (Carolina court- wnuld jiroltaldv follow the

national trend and reipiire a records custodian to make

a record a\ailable in electronic form. The North Caro-

lina -tatiite- -peciticallv li-t computer tape- and thsks as

public reciinls themselves, to winch the right to copv

applie-. anil this point has been important to other

courts. Furtiiermore the attempt by records custochans

to lefu-e making an clectniiiic cojn of the record is al-

most alwavs grounded on a disapproval of the probable

use of the record li\ the requester, and the ride fur de-

cade- ha- been that the requester s use is not the busi-

ness of the cu-toilian.

Tecluiiciil (loiiiplicatioiis

The discussion above and the cases on which it

is based proceed as if making an electronic cojiy of

tile com|iutci-izi'd record is a relatively simple and

straigiitfoiwaril matter. If the computer is a PC and the

record is on a hard or tioppv disk, making a cojn is a

simple matter. But witii minicomputers or mainframes.
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making a I'O])) tliat will Le at all iiscliil to the ]ifr-ipii

requesting it iiiav not be simple at all. Personal com-

puters operate, for the most part, with standardized,

off-the-shelf soft\vare: and a ]ierson ^^^th one PC can

normallv. if lie or she has purchased the correct soft-

ware, make use of files created on another PC. The

progi-ams used in minicomputers and maiulranies.

however, tvpicallv are custom designed. As a result, one

mini or mainframe computer fretjuentiy cannot he used

to read a com])uter chsk or tape origuiating \nth an-

other mini or mainframe, ^lien that is the case, any

right to receive a computerized copv of a pidiUc record

may l)e a \ery em])ty right indeed. Therefore if a record

is kept on a mini or mainframe conijtuter. some new

progi'anuuing will often be necessar\ in order for an-

other mini or mainframe to read an electronic eop\ of

that record. \^ hat is the resjKinsibUitv of the records

custofhan for that ]>rogTanuning':' This issue was not

considered i)v anv of the courts in the cases (hscussed

above: in each it ap])ear> that the recipient of the copv

was jirejtared to do anv sucii ncces>arv propanuning.

Based on a few cases that do decide related ([uestions.

however, educated guesses as to the lesjionsibility of the

records custodian can be made.

As is discussed belowm the section "The Develo)iment

and L se of New Software, courts have not been willing,

except when confidential record- ba\e bee'u mixed with

records re<piired to be open, to re(niire records custodi-

ans to prepare new^ computer progiams.' E\en if the

person recpiesting the new progi'am is wilhng to |iay the

cost, preparation of tlie progi'am will take time from other

tasks, and the jtublic agency is entitled to set its own jiri-

orities on its time. These cases suggest that a local go\-

ernment is similarh nnder no compidsion to do the

progiannning necessarv to allow another com]iuter to

read an electronii' co])v of a iccord maintained on the

government s oun comi inter. Kather. that is the re-

sponsibihty of tlie person r«[uesting the copy. The gov-

ernment probablv is. however, under a dutv to assist the

recpiestor in that task to the extent possiJile without un-

due effort. For exanijile. if the record sought is a data-

base record, the custodian proliabh nnist |iro\ide basii'

instructions as to the record format, such as the width of

record fields. And if the custodian ])ossesses dociunen-

tation of its own program that woidd be usefiU to someone

preparing a |irogi-am to read the record on another

comjniter. the documentation is itself a pubhc lecoi'd and

would need to lie made available to that other person.

Making a Copy iii a Different Format

Even if there is a right to a copy in electronic form, as

opposed to a print-out. the right is uorwally limited to a

copv in the same format as the original. In the one ease

that has addresseil this issue, a ]iarticidar groii]i of

records was nuiintaiued on a conijiuter disk. A citizen

recpiested that the records be made avadable on com-

|iutei- tape and offered to pay the costs of translating the

information on chsk to the other format. Although the

court thought there was a right to a copy on a diskette, it

refused t<i order the custodian to make the copv in a dif-

ferent fornuit.'' This case is subject to one possdde ex-

ception. The custochan in this case did not lia\e the

cfpiijiment necessarv to effect the translation, and

therefore the disk would have had to be taken from the

custofhan s office to another location where the transla-

tion coidd be done. There is a suggestion in the courts

opinion that if the ciistotlian bad had the on-site capa-

liilitv of making the translation, the outcome would have

been different. That is. to turn the example around, if a

record is maintainetl on computer tape m a nuiuilranie.

and a recpiest is made for a cojiy of that record on disk-

ette, and if the custodian has the e([uipment axailable to

make such a translation, it is possible a court might or-

der the custodian to do so.

System Elements aiul Outputs

It was noted in the introduction that a fundamental

element ot the pubUc records law is a general ]>resiunp-

tion that anv document in a jiublic office is a |)ublic

reconl. to which the ]iublic has a right of access. Aretheie

anv elements of a computer svsteni. or anv out])uts of that

svstem, to which that presiunption might not applv.'' This

section thseusses computer [lasswords. software, and

spreadsheets and other worldng materials.

Password;*

One svstem element thai clcarlv is not a pubhc record

is anv]iassword necessary to access the com|iuler svstem.

The securitv of the svstem—the need to control who mav

enter data into it—is a legitunate pubhc concern, and

passwords or other entry control devices are conunon

comjionents of computer security. A pas,sword is no more

an accessible pubhc record than the comliination to the

vault in a citv s or countv s finance <le]iartnient.'
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Software

A st'Cdiiil I'lcini-iit i> tlir MiftWiirr u>f(l |]\ ami uitliin

tlie sNslt'iii. AsMinic. to lit";;!!] with, tliat a local j;o\t'ni-

nient has a hti;;c ilata liasc mi a jicrsonal i ipni|iiitt'r that

it ha,- iivatt'ii ami that it accesses and maiii]inlatfs

throujih a cdiiimcrcial data-hase jirogi-am. \*t e can as-

siuiic that the iiifonnation tiiat the local govenunent has

placed in the data hase is pniiUc record, and. as (Uscussed

aho\e. it is prohahle that a citizen lias a right to an elec-

tronic co|iv of the data hase. But the data liase is ol no

use unless it can he accessed, and lor that task the citizen

also will need a cojpv of the conniiercial soltware. That

progi'ani also will he included witliin the tiles of the

governments coiii])uter system. Does that fact make the

conmiercial iiingram a |)uhhc record, which the citizen

also has the liglil to copy'.'' Probahly not. Such software

is usualK jiidtected liv cop\ right, and persons who pur-

chase such software promise not to allow generid copv-

iiigof it liv others. That the jnirchaser of the progi-am is

a government. sid)ject to piihUc records laws, proliahlv

does not lessen the rights of the copyright holder, just as

an author does not lose the rights ol copyright hecanse

her hook has lieen purchased by a piiliUe lihrary. The

citizen will ha\e to |iurchase his or her own copy of the

apphcatiou softwaie.

Of course not all government computers are PCs. and

not all software used by go\ermnents has been purchased

off the shelf. \^lien the go\crument computer is a mini

or a mainframe, many ju'ograms will have heen written

specilicallv for the government and the owiiersliip rights

transferred to the government, or will lia\t' been devel-

oj)ed in house bv the go\ernnieiit s own staff. For these,

any cojiyright jirotection belongs to the government and

not to a tliiid jiaitx. Although the matter nnist be con-

sidered entirely s])cculati\e. it ma\ be that the public

records statutes operate to limit the copyright protections

otherwise a\ ailable to go\crnmeiits." First, if the data files

cannot be used without the go\ ernment-ow ned software,

and ii that softw are can be used on the computer of the

recortls re([uester. ' it is ])robable that the go\erimieiit will

be required to make a cop\ ol that a|iplication software

a\ailabl<' along with anv cop\ of the data files.'" Second,

it also is probable that the go\ernment may charge oiiK

the cost of making the co|i\ and max not seek to charge a

premium reflecting the co]iyrii;ht in the software.

Charging a premium would be antagonistic to the general

thrust of the jiublic records law. which is to encourage

the ri;;lil ol public acies- to such recorils." Third, the

government's copyright protections probably reattach

once the cojiv has lieen made, so that the [lerson receiving

the cojiy would be under an obligation not t(i allow fur-

ther unanthoiized copying ol the |irograiii.

Spreadsheets

Spreadsheet programs are among the most conmioiily

used jirograms x\itliin government. If such a jirogi'am is

Used to de\elo[i and aualvzi' data, and the results then

used to make or publish a report, is the nnderhing

sju'eadsheet file itself a jiublic records The answer to this

(piestiou dejpends on how a public I'ccords law treats

working pa]iers anil other raw data in general. The North

Carolina statutes do not exj)li( itly address such materi-

als, nor have the North Carolina courts had occasion to

a|iply the statutes to them. There ha\c been a numbei' of

cases from other states. howe\cr. and in this area the law

is luisetded. Some courts lia\ e held that rough notes, such

as notes of interviews or field investigations, or other

materials used to prepare a |inbhshed study aie not a

public record: other courts have reached the opposite

conclusion.'" How a court deals with the general mattei-

of working papers is likely to deterniine how it deal- with

the s|ireadsheet tile.

i he one case involving a spreadsheet fUe in these cir-

cumstances held that it was not a pulilic record. The tile

in\ol\ed had been prepared to hel[i anaKze a variety of

finaiK iai data, and the resulting auabsis was then [lart

ol an oral presentation to a goxcrnment connnission. In-

deed the spreadsheet file was referred to in the jiresen-

tation. An intermediate a]i|iellate court in New Jersey

analogized the spreadsheet file to rough notes and held

that it was not subject to pulilic inspection."

I ntil the (general Assembb oi' the courts claritx the

status of raw data, rough notes, and other forms of

working pajiers under North Carolina law. the status of

spreadsheet files also will remain uncertain.

Tlie Developinent aiul 1 8e

of ]\ew SoftM are

\ number of cases ha\e addressed the ([uestions of

whether the custodian goyernment (1) may be recpiired

to ilc\elop m-w software to allow citizen access to records

or (2l ma\ be retpiired to ])ermit a citizen to rim lus or

her own software on the government s system. The an-

sxicr depends on whether the software is necessary to

allow access to recorils that already e\i«t or rather to
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allow maiiipidiition ut data and in essence create new

records.

The first sitnation arises when a i(im|interized record

condjines inlorniation that i> pnhhc. and tlierelore

availahle to a(ces>. with intorination that can or nnist lie

held confidential. Ai'itvniight kee]i it- |ier>onnel rcconU

on com|iiiter. nierfrinp m one data hase information that

is jjidjhc under the |)ersonnel prixacv laws with infor-

mation that those laws require to he kept confidential.

Or a coimtv might maintam andiiilance records on coni-

jmter. merfdnj; in a sinde file hillini; information, which

is puhUc. and medical information, wliich is not. The

cases, both those involvini; electronic records and tiiose

invohinj: hard co|i\ . uniforndv iiold that the puldic lia>

a right to the jjultfic component of such a mixed ri'cord.

The custodian must eitlier extract the pidjUc portion and

make it availahle. or must make tin- entire record a\aii-

ahle. in some fashion blocking out tlie coididential poi-

tion. If the record is comjmterized. the easiest wav to

jirovide acces> to tlie jiuiilir |i(irtion of the record nui\

lie to write a new progiam that generates the puidic

portion oid\ : and when that can lie done, the courts have

consistendy recpiired that such a program be developed."

Creating a new progi'am to access onK the pubUc in-

formation in a mixed record will ol (dnr>e cost monev.

either in staff programming time or in payment- to a

|iri\ate considtant. \^lio nui>t pa\ tlie-e costs.' The cases

that have held that such a ]irogi'ani iiui>t lie jirejiared and

that then ha\e addressed thec(jst (|uestion also ha\e held

that the co.sts of preparation can l>e charged to the jicr-

>on >eeking access to the record. At least one other case,

however, seems to suggest that if a new jnogiam is nec-

essarv. the gfivernnient mn>t pa\ the cost.' In that case

the court aiguiil that the cu-todiaii \\a> under a dul\ lo

allow access to th<i>e record> that were |iulilic. and that

the duty coidd not be avoided by mingling those reconb

vsith others to which the pidiUc did not have a right of

access. The cu-todian. that is. wa> nndei- a (lut\ to pi'o-

gi'am the computer in such a wav that the pidilic jjortion

of the fde could be made available to the jiublic on re

(|ue-t. There i- con-iderable force in that arguiiieiil.

particularlv as to records that are sidjject to a -pecilic

statutorv right of access, such as certain personni'l

records. But. a- noted, at present the case law is clearly

on the >ide' of charging the requester the fidl cost of pre-

paiing the special progi'am.

The second -ituation ari-e- ulieii a citizen approache-

tile government and a-k- for access to the government >

I'oniiiuler -\>teiii in oiiler to extract inloTniation thai i-

useful to liim or her but that is not usetl li\ the goxern-

ment and therefore i.s not available without new pro-

gi'anuning. Tliis situation differs from the first, liecanse

in the first the information sought is available through

the government s software: it i,- just mixed together with

udormation that can or nni>t be kept confidential. In the

first situation, new software is necessarv simplv to sepa-

rate the jndilic from the confidential information. In the

second situation. howe\er. the citizen is seeking to de-

\elo]i new forms of the information in the comjjiiter. to

develo]! a new record if you will. Topically the citizen is

(jnite willing to develoji and jiav for the software for tins

task, rile question is whether the government can be

required to run that software on its svstem.

UiiK a few cases have raised tliis cpicstion. but li\ and

large the courts have not reipured the governiiuiit to run

the software.''' These cases leave the matter to the (hs-

cretion of the trial court, directing such a court to bal-

ance the right of access against the possible disrujition

cau>cd to the unit - u>e of the >\>teiii bv running the new

program and the possible danger to the svstem s integritv

caused by a foreign program. In refusing to reqiure tliis

sort of access, the courts ha\e been consistent with ear-

fier cases, invohing pajier records, in which courts have

refused to re([uire custodian- to de\elop new forms of

udormation from the records in their ]iossession.'

Man\ nl the data bases used with per-oiud comiiut-

ers are rclalidual in nature. This means that onc,^ the

data is entered into the data-base fdes. the progi-am

permit> >oiiie'<ine using those files to ask (pie-tioiis of the

data base, perhaps orgamzmg and then extracting the

information in ways unintende<l when the file was es-

tabhshed. This sort of data-lia>e program is still not

a\ailalilc x^itli iiianv larger com|iiiters. lio\\e\er. That is

win. for such computers, new programs must be written

in order to organize and extract the computerized in-

foniiation in wa\s not needed b\ the govermnent main-

tauungthc record. As go\ernments begin to make greater

use of relational data liases with larger com|iuters. the

ipiestion will arise as to whether records custodians will

be i'e(niii'ed to allow members ol the pidihc to a-k ipies-

tions of the data base. The cases just chscusseil do not

resolve tliis ([uestion. because those cases aU involve the

need for additional programming. W itli a relational data

base, adffitional progranuning is unnecessary. The ability

to ask questions is part of the basic program.

It seems likelv that custodians will be re([uired to al-

low -mil ini|uirie-. If the r'ccord- were in hard cop\ . a

litizell would lia\e the riiilit to examine tlieiii and ircir-
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gaiiizt' the uiiunuatidii m u av? that aiv u.-elid to liiiu. Thr

([iitTV feature of a rehitional data l)a?^p essentially has the

((iiii|)Utrr (1(1 the same task. (Jne recuri'in^' iKitidii fdiind

in the iu(hciai decisions eonsiderinj: eomputerized torms

of puhlie records is that the jnihhc. seeking access, is

entitled to the Ijenetit of advancmg teclmologi. . just as is

the go\ eiTuueut. If the Lnfonnation souglit can be brought

fonvard through the comjiuter. without the need for ad-

ditional ].trogi'anuiung. the policies of access that under-

lie the jiuliHc records law argaie for allowing pulihc use

of that capai it\ , If -uch reipiests re([uire staff time to

make the Lnquiries. it i? probably possiljle to charge a

reasonable fee to recover that cost. But it is doubtful that

such a re([uest coidd be denied ahoiiether.

Eneotroiiic Mail

If a computer is part of a uet^vork or is connected to a

modem, the ojiei-ator may be part of an electronic mail

system, able to ((iinmunicate with others through the

computer. Are tlio-e messages pulalic recoi-d'.' As long as

thcv remain acces-ible. thev probablv are.

If one co-wiirker call- another bv telejdione. and nei-

ther make- a memorandum on the conversation, the

jiublic rec(.jr(ls law i- in'elevant to the conversation.

Therein no record, and -o there is notliing to have a right

of access to. But if the co-worker writes the same infor-

mation into a memorandum. wlii(di -he then sends to the

other person, the written memorandum is a record, and

there is probablv a right of ]iul)hc access to it.'" I That

right ('(jntinue- onh a- long a> the memoraiidum exi-t-.

The recipient miglit chscard the memorandimi as soon as

it was read or acted upon, and at that point the record

woidd cease to exist.'") These basic miles govern the

treatment of electronic mail messages. It a copv of the

messajie is retained, either witliin the computer system

or in hard copy, that copy woidd be analogous to a writ-

ten meinoi'anduiii. would therefore be a ]iubUc record,

and woiJd be available to ]iidjhc insjiection. But if no

coj)V had been made, or the copv had been fUscarded or

erased, the message would take on the flavor of a tele-

phone call, a recoi'dless e\ent to wliich the public records

la\^ did not a]i]ilv.

Siuiuiiai'v

Pr(diably the most litigated c[uestion uivohing com-

]niterized pul)lic record- is whether a i-ecoi'ds custodian

ma\ . at his oi- her o]iti(iii. -iippK a rc(|iie-ter a record in

hard copy as o])])Osed to electronic copy. Although a few

state courts ha\ e aIlo\\ed custofhans to furnish onlv the

hard cop\ . the trend of the decisions is clearlv that, when

a record is maintained in electronic form, the pubUc is

entitled to a coiiv in that -ame form. Although none of

the cases chscussed the technical difficulties inherent in

making and using such copies, it seems clear that any new

I
jrogi-anmung necessan" to make use of such an electronic

cojiy is the responsUiUity of the ]jei'son making the rec[uest

and n((t oi the cu-todian.

\((t all element- and out]iuts of a comjiuter svsteni are

pulihc record, (dearlv anv pas-word- are not pidjhc. and

it mav be that computer outputs that are comparable to

rough notes, such as spreadsheet files, also are not open

to pulihc access. One major uncertainty is whether the

copyright laws create an exception to the riglit of insjiec-

tion and copying with regard to -oftware for which the

government holds the cojjvright.

Sometimes information in electronic form cannot be

convenientlv accessed liv the jiublic without new jiro-

gi'anuiung. \^ ith one excej}tion. an\ such ne^v jirogiam-

ming is the resjionsibilitv of the jier>on seeking acce-s to

or a cojiv of the record and not of the records custodian.

The excejjtion arises when a smgle set of records contains

both jndjhc and confidential information and ju'ogram-

ming is necessarv to extract the jiubhc jjart onlv. The

cases have refpiired the government to do that sort of

jirogTanuniuL'. although the niajorit\ of the caM-> have

jicrmitted the government to charge the cost of that j)ro-

granmiing to the jierxin refpiesting the record.

Finallv. two minor jioints. Hr-t. a- government- turn

more often to usmg relational data-base jjrogi'ams on

minicomputers and mainframes, jjeniiitting system us-

ers to (pien' the data Iiase for new sorts of information,

it is likely that the government maintaining the data base

wdl fie required to jiermit mendier- of the jiubhc to make

-mil (pieries. And second, tiectronic mad messages

jirobabK are jiublic records and thereldre ojien to jiidihc

access, so long as thev continue to exi.-t. The law does not.

however, recpure that such messages be retained any

longer than the sender or recei\er needs them. ••

Note?

1. iiir iiiiprc inrin'iiiatiiiii mi Nurtli (ianilina jinJilir recdnis

law. see David _\I. Lawreiire. Interprptiiis \orth Carolina's

Public Records Laic i(iia|ipl HiU. N.C.: Iii-titutedf Governiiieiit.

1 <»(',: I.

:!. Ke^tciiluiLim \. _\lnlii<;aii ^tal^ Lm\.. lit Mich. .510. 327

NA\.2(i:fi3il^»ti2i.
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3. The lower ft ^u^t^ hat I held hir the uiii\i'r,sit\ . and tlie state

supreme court th\ided three In three un the appeal. Because of

the even spht. the lower court decisions were aftirmed.

4. The five cases thai re([uir<'d makinf^ a <'op\ of the com-

puter tape itself are American Fedn of State. County, and Mun.

Employees v. County of Cook. 136 m.2d 334. 555 N.E.2d 361

(1990), reversing on this point. 538 N.E.2d 776 (lU. App. 1989):

Menge v. City of Manchester. 113 N.H, 533. 31 1 A. 2d 1 16 ( 1973):

Ortiz V. Jaraniillo. 82 N.M. 445. 483 P.2a 500 1 1971): Skikszay

V. Buelow. 107 Misc. 2d 886. 436 N.Y.S.2d 558 (N.Y. Sup. Ct.

1981): and Martin V. Ellisor. 266 S.C. 377. 223 S.E. 2d 415 ( 1976).

The one case that jiermitted sid)stitutmg a print-out for a tape is

State ex rel. Recodat Co. v. Buchanan. 46 Ohio St. 3d 163. .546

N.E.2d 203 (1989).

5. See the cases cited m note 16 of this article,

6. Blalock V. Staley. 293 Ark. 26. 732 S.W.2d 152 (1987).

7. See Rea v. Sansbury. 504 So.2d 1315 (Fla. Dist. Ct. App.

1987) (special telephone nuinher. availalde only to county de-

partment heads and used to monitor i-oinity ccjniniission meetings,

is n(tt a pulilif rccnr'il I.

8. John A. Kidwell. "Open Records Laws anil Copyright."

II isronsin Law Review {19W\: 1021.

'*. This wih not alwavs he possihle. Without the same make

of cnm|)iLter and the same systems software, the government's

applications software may not lie ii~alile. That is win new |iro-

gramming is often necessary to make use of the government s

computerized lecords on other machines.

Id. One case seems relevant, although not fidlv in [loint. In

Rennhil. 46 Ohio St. 3d 163. .5I() \.i:.2<l 203 ( 1989). the coujity

kept comjuiterizcil land record information on magiietic tapes in

the possession of a private contractor. The contract(U- used il~

proprietary software to access the taped information. The Ohio

Supreme Court held that to the extent there was information on

the tapes that was not availahle in hard copy, the county was

oliligatcd tn iTiakc the ta))e a\ailal>le and a<'cessililc in its own ol-

lice. at a cost that did not include anv charge hir the proprietary

software.

11. Revudat. 46 Ohio St. 3d 163. 516 ^.E.2d 203.

12. E.g.. Shevin v. Byron, Harless, Schaffer. R<'id. and

.\ssoc., 379 So.2d 633 (Fla. 1980) (notes of interww not pufc/ic):

Wiley V. Woods. 393 Pa. 341. 141 A.2d 844 (19.58) (Held investi-

gation notes of property survey not public): La Plante \ . Stewart.

470 So. 2d 1018 (La. ('t. App. 1985) (materials used to ])repare a

pul dished stiulypiiWic): MacEwan v. Holm. 226 Or. 27. 3.59 P.2d

1 13 ( 1960) (raw data of scientific study public).

13. Ashury Park Press. Inc. v. State. 233 >'.,!. Super. 375.

558 A.2d 1363 (N.J. Super. Ct. .App. Di\ . 1989).

14. £.^a.. Family liir League v. Department of Pulilic Aid. 493

N.E.2d 10.54(111. 1986): State e.vrW. Stephanv. Hanh-r.dll P.2d

36(i(kau. 1982):Mengev. City of Manchester. 113N.H. 533.311

A.2d 116(1973).

15. State eJT re/. Beacon .|ourn:d Puhlishing (^i. \. VikIl-cws,

No. 7.5AP-418. slip op. (dhioCt. \pp. I')7(.) (LEXIS. States Li-

brary. OH Hie).

16. Three cases that seem to take ibis positi<ui are Siegle v.

Barry. 422 So. 2d 63 (Fla. Dist. Ct. Apji. 1982): State e.v ret.

Scanlon v. Deters. 45 Ohio St. 3d 376. .544 N.E.2d 680 (1989):

and Texas Imlus. Accident Bd. v. Industrial Fouiidalinn of the

South. .526 S.W .2d 211 (Tex. Civ. .\pp. 1975).

17. E.g.. Mergenthalcr v. Commonwealth State Eiuplo\ees

Retirement Bd., 33 Pa. Connnw. 237. 372 A.2d 944 ( 1977).

18. There is no North l^arohna case law on whether internal

communications are pidilic records. an<l the case law from other

states is mixed. Compare Shevin. 379 So. 2d 633 (Fla. 198(1)

(thcta) {public), with Jessup v. Superior ('uurt. 151 Cal. \pp. 2d

102.311 P.2d I" (19S:) {not public).

19. The Records Disjiositions Schedules promulgated by the

State Division of .Ai'cliives and lIistor\ . pursuant to North Caro-

hna General Statutes Section 121-5. jiermit erasing electronic mail

messages once agencv needs end.



Alteiulant? of llie January, 1948, meeting of the Norlli Carolina Cily Managers Association pose in frtint oi liie Carolina Inn in Pint-hurst.

The Policy Role

of the Local

Govermiient

Manager:

Changing Views

over

Seventy-five

Years

The I'ouncil-manager form of govermiient is liased on

an elected council anil a manager a]i[iointe(l In the

council and accountable to it. From its origins in 1908.

this plan has sougiit to mark off the appropriate spheres

of responsihilit) for the council and the manager. The

ihvision of roles is intended to kecji the council out of

excessive involvement in administrative afiairs and to

maintain democratic control of the manager. The

shorthantl guide to this se[iaration of s])lieres has heen

that "the council handles })ohcv and the manager takes

care of admuiistration.

One jirohlem with this wav of tliinldng about respon-

sibilities is reconciling the obvious coiitri])utions madehv

local go\t'riiniciit managers to polic\ and community

leadership with the "theory" of sejiarate spheres. For

example, should the manager bringto the attention of the

council [iroblems in the community that require solu-

tions':' Should the manager pro|iose major changes in

|]olicv when thev are necessarv? Most managers and

James H. S\ara

Tltp tiuthor ix a pro/p.ssor of inililuul sciciue iiml puUtu ad-

nunislniliiin (iiiil diicvtor oj the Masters of Public Affairs Fro-

iiniiii at \iirth Carolina State i niversity. This article is based

till remarks j>resented at the session "Managers as Leaders—
Then and ^on" at the 1989 Annual Conference of the Interna-

tional City Management Association. September 26. 1989. Des

Moines, loica.
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pouiiiil inemhers ajn-ee. vet these action- niijilit appear

to contradict the notion tliat tlie nianaj;er slionlil stay out

of ])olicv matters. Indeeil some manajrers have said that

they are involved in pobcy issues, but "it di(hi't use to

be that way" or "it's not supposed to be Hke that." In

fact the views of practitioners and scholars about the

manager s pohcv leadersliip have sliifted o\er the sev-

entv-five years since the foundini; of the International

City Management Association (KlMAl from positive to

negative to ambix alent. with a return to the positive view

that is now well estal)lished.

^liy is it important to review these sliiltuig oiiinions?

Recently cormiuttees of both the League of Municijiahties

and the Association of Coimtv Commissioners identified

the need for leadersliip as ( me i if the major pr( il )lenis their

governments will face in the future. Are citv and county

managers to act as leaders for their communities' If so.

what is the rationale and ju>tification for such beha\ior'

Tliis article examines the liistorical answers to the

cfuestion of whether the manager should or does pro\ide

policx leadership and. in the conclusion, considers the

implications of the hi-torical record for the |)ublic and

for the mi'iniiers of the local government manager pro-

fession todax

.

Tlie Positive View

The theoreticians of the louncil-manager plan and

the earh iiiauagci'> tlienisehes did not adhere to a fun-

damental dicholonn between policx and administration.

This form was endorsed liv the ^ational Municipal

League in its \ew Munici]pal Ideogram adopted in 191.5.

which re|)laced the organization s first Model Charter

|)ubhshed in 1900. The commentary that accompanied

the second Model Charter pid)hshed in 1919—ui effect

the Fi'dcnilLst Pii])ers for the council-numager plan

—

did not ad\ ance the pohcv-ailministration dichotomy lor

the new form of go\ernmcnt.' It did distinguish "legis-

lation" from "administration." naturally assigning the

former to the conned and the lattei" to the manager, but

the connnentarv indicated in man\ places that the

manager shoidd be acti\e in policx matters.-' Acc<ir(hng

to A Aefc Miiiucipdl Proinciiu. the manager is expected

to exert great influence on "civic jiolicv. The manager

has a "double function, the conduct of current admin-

istration, and ])ersuatling the representatives of the

pidjlic so far as he can that liis plans are wise." The

manager shoidd be [present at council meetings in oifler

to "exert the inlhiciicr upon ihcir opinions that he ought

to have. The manager must "show himself to be a

leader, fornudating policies and urging their adoption by

the council." Thus the founders of the plan intended for

the manager to provide leadershij) and advice to the

coinicd in its enactment of legislation.

Other early commentators agieed. Richard Childs.

although connnonh cited as the judinoter of a narrow

role for the manager, in fact saw the manager as a leadei'

and had high as]pii-ations for the profession. At national

meetings of the (aty Managers Asso(iation llln' prede-

cessor to IC\LA) in 1917 and again hi 1918. he stated liis

position eloquently, (^n the latter occasion he said:

Sonic (lay wc -hall Iuim- iiiana;;cr- licic w lin lia\r acliicxetl

iiatidiiaf re]iiitati(m. imt li\ -ax inj; taxes ciil)\ ninnlri!; tlii'ir

cities for afrealvishh in\\ expense jiei- capita. Imt managers

wild have sneeessf'nily fed their eomlm^sillns iiitu fii'eat new

enterprises of service.'

The kf\ idea in the couiKil-manager plan was not a ch-

chotomy of spheres that excluded the manager from

poUcy Imt rather the concejit of the "controlled exeeu-

ti\e. ' The \ aluc of the plan came not from having a glo-

rified clerk but rather a capable executi\e who would

offer policy leaderslii|) to the council and who. at the same

tune, would accept the supremacx of the representative

body.

Tlie Negative View

Despite these opinions, a narrowing of the definition

of the manager s position began in the 192(ls. fhe idea

of separate but shared responsiliilities is somewhat dif-

hcidt to explain. Because complete se]mration was easier

to communicate, or jierhaps to aUav suspicions that the

councd-manager form of government woidd lead to ad-

ministrative dominance, popularizers of the plan stressed

the idea that the manager should be siniplv an adminis-

trative technician. The manager niav offer advice,

(iliarlcs F'assett suggested in a handbook in 1922. "but if

he is wise he will seldom advise exccjit when so reipiested.

and will leave to them [the coiuicU members] their specific

functions as comjiletely as they must leave administrative

work to liiTii. '

Some observers warned that the manager was as-

suming too much power and violating the plan when ae-

ti\e in |iolicy. Even one sup]Porter of an exten>i\c policy

role conceded that the "theory of the coiuk il-manager

plan did not allow a pobcy role hut instead argued that

the "theory must be reformidated. " The leadership role

implic itl\ accorded the manager in the plan and explicitly
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justified Ii\ tlu' iiiitliors iif'tlu' \fw Muniri|);ii Priii;r;im

was liciiif; dcliru'd oiil ol cxistencf.

For the Ticxt twi'iitv years, the weight iit iifficial

opinion in the ICAL\ su|)])orte(l the normative require-

ment that tlie manap;er stav out of [)ofi(v. Tlie stroni;est

a(f\()eacv of strict adlieience to this dicliotomv niodef

( ame duriuf; tlie (irlhiidoxx of tlie tliirties and forties. As

an issue of |iliiloso|iliv witliin the K'MA. tlie matter was

settled for a time with Clarenee Ridley and Urin

Nolting's The City-Manager Profession in 1934 and the

193fi (.ode ol Etliies. The manager should not "let him-

self lie driven or led into taking the leadersliip or re-

S])onsilpilitv in matters of poliev. " In general the

manager .should stav "out of the limeiiglit a> mueii as

possihle. File 1938 Clode of Etlucs seeminglv closed the

door on a [tolicv role: "[T]he city manager is m no sense

a political leader.
"" The orthodox dichotomy model was

ill ]ilaii- a (|liarter centiu\ after the founding of the

ic:\iA.

Tlie Ainl>i> aleiit View

Despite this assertion of the orthodox [position, everv

empirical studv of the manager s roles (heiore and since)

has found policv invoKcnient. Leonard W liite ohser\ed

in the first field studv of the role of cit\ manager that "the

office of the citv managei- lia> heconie the great centei- of

initiating and proposing
I hut not deciding) piAhc poUcies

as well as the sole responsilile center of administration.
'"

In the next major studv. jmhhshed in 1940. Stone. Price,

and Stone con( hided that it was "generallv imjiossihle for

a cit\ manager to escape lieing a leader in matters of

policv. " Managers eschew "political leadership (for

instance, [partisan or electoi-al iiuoKcmeat. exchanging

council su[iport for rewards, or a[i[)eahiig over the hi'ad

of the council to the voters) hut are acti\e in "conmiunity"

leadersliip. "To ask a city manager to avoid incursion into

[lolicv would he to set U[i an im[)ossilile distinction ht-

tucen |iolic\ and adininistration: it would lie. in ellect.

to a>k him not to he a cit\ manager.
''

The idea of commnnitv leadershi[i found ^u[i|portcrs

within the ranks of managers. C. A. Harrell of Norfolk.

Virginia, in liis ICMA jiresidential address of 194o.

identified the "ideal manager" as a "[)ositi\e. vital force

in the coiiiiiiunity." As a "formulator of action and a

[ilaiiner. the manager "\isualizes liroad ohjectiM's.

di>tant goals, far-sighted [irojects. ''

Uidlc) shifted his o[iinion as well, lie concluded alter

surve)iiig managers in 1%'d that the "city manager \>\

the very nature of liis joh acts as a [loliey formulator.'""

In the same year, Bosworth dropped the veil completely

h\ iiroclaiming that "the manager is a [lolitician.'" As a

"|K)hcy researcher the manager is a "citv-statesman"

who lirings a knowledge of urhan affairs and awareness

of hest [iractice to guide the [irogress of the commumty.

"Let us think" of managers. Bo.swiirth concluded, "as

officers of general administrative direction and [joUtical

leaderslii[). for that is what they are. '

'

The research of Kammerer and her associates in ten

Florida cities foimd managers who were involvefl in all

aspects of [lolicy making. "They were right in the heart

of [lohtics. in the liroadest sen.se of that term."''' ^ right

concluded in liis analysis of a national survey of managers

that managers comhine "|ire[ionderant authoritv in the

sphere of admiiiistration
'—the managerial role—with

influence over agenda setting and jiohcy formiUation

—

the [lolicy role. The manager is the "dominant policy

initiator in most manager cities. ' Loveridge found that

manageis in the Bav Area of ( lalitornia ex[)ressed sup[iort

for attitudes and l)eha\iors that are consistent with ac-

tirism and [)ohcv leadershi[i. More than half viewed their

[losition as a [lohtical leader.'" Banovetz and StiUman

hotli called for managers to assume and recognize new

leadershi[i res[ionsO)ilities.'''

Not all [iractitioners. however, have acce[ited the

|)osition that managers are [lohcv leaders. There is still

amhivalence in the attitudes of managers. Stillman found

hi 1981 that managers were evenlv divided hetween a

"Back-to-the-Fiuidamentals School and a "Forward-to-

the-New -Horizons School."-" Aj)|iroximatelv half the

managers siir\ eved m three states ex[5ressefl a [irefereiice

lor acting as an administrator and leaving [lolicv to the

council, and Green re[iorted that most managers actuailv

lieha\t' tins way. at least some of the time.-' Thus some

managers may accept the doctrine of separation, and

others mav hold onto it as a refuge while thev engage in

jiohcy anywa}

.

IronicalK . one waN to a\()id the issue is to [leriodicallv

n(lisco\cr it. Pohc\ acti\itv has time and again lieen

treated as if it were ncwiv emergent, [iroduced hy changes

ui cities and a sliift in the characteristics of persons en-

tering the field. In a recent exam[ile. Amnions and Newell

argued that new conditions make it necessarv for man-

agers to he "luore than mere technocrats. "

A> wc lunc -ecu. managers have alwavs heeii moie

than technocrats. Bv treating the jiolicv role as a new one.

howe\ er. [iractitioners and scholars have not had to come

to terms with it. The apparent deviation of practice from
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theory is treated as a new developinent. Rather than

coming to giips with the iinjilications. the natnre of the

manager s contriliuticin> is forgotten. onl\ to he "redis-

covered in a new stnd\

.

A Retiu'ii to tlie Positive

Recent Research

Researcli in recent vears has prn\ided extensive evi-

dence of tile manager s jHihcv and ieader-fiip role hased

on survevs of managers. These stuches niav l)e siunma-

rized hriefly:

• Hnntiev and Macdonald: \ irtnaljv all managers m
a national survey always or nearly alwavs par-

ticipated in the formidation of poUcv and set the

council agenda (89 percent and 90 percent, re-

specti\elv)."'Most initiated jiolicx (64] percent I and

plaved a leading lole in piilicx making (62 jiercent I.

• Browne: Almost tince (piaiter> of the managers in

Micliigan considered their leadersliip to be verv

necessary, and onlv 3 jiercent considered it to be

imneeessary or inap|)ropriate."' Managers had

liigh success rates in securing acce[)tani-e of their

1 proposals.

• Green: ^hire than 9(1 jiercent of tile managers in a

national sur\ev alwavs or ximetimo plaved a

leading role in jiohcv making, initiated polic ies. and

participated in pohcy fornudation. (Jul) 15 percent

never spoke on controversial issues or refused to

W(irk tln'dugh influential c(innnunit\ mendiers to

acliie\e pohcv goals.-'

• ^ irth and \ asu: Half the manager> in a natidnal

sample would make a con>ideralile etfort to >hilt

the priorities of the council in a direction that re-

flects the manager's value preferences if the conned

took an opposing position.""

• NeweU and Amnions; Managers sur\eved in cities

of all sizes spent rougliK half their time in jiolicv

(32 [lercentl. including cciuncil relation^, and jio-

litical matters I 17 jiercent I. including cimnnunitv

leadership but excluding jiartisan involvement."

• Svara: Managers surveved in North CaroUna and

Oliio were activelv involved in aU activities of ( itv

government, tending niit onl\ tii advise but to take

the inifiati\e in mi>sion and jiolicv. Their in-

\olvement in the>e areas wa> onl\ >liglitlv lower

than it was in admini-tiation and management

rlei isions.'"

IniplicalioiLS for the Future

More than twentv vears ago. ,|ohn B<iUens and John

Ries offered a conclusion that sunnnarized the hist<irical

evidence anil anli(ijiated latei- research: Taking jiart in

the pohcv jirocess as well as managing the ojierations of

the citv "was. is. and iiill continue to be the unique

contribution of the profession. -" There are four im-

jjortant imjdications to be derived from tliis jjosition.

First, current managers have more to learn from their

pretlecessors than tliev mav think. To lie sure, everv age

has distinct jiressurcs and cliallenge>. and the relation-

shijis with (ither officials and the cdnnmniitv do change.

Still the leadershij) role of the manager has remained

essentiallv the same from the begiiuiing.

Second, managers. IC^L\. and scholars need to set the

liistorical record -traight to i-emo\e an artifi( ial criticism

of the i'onn( il-manager jilan. The chief comjilaint against

the jilan—that managers ha\c ustujicd the jirojier au-

thoritv of the conniil li\ their in\ol\ement in jiohcv

—

misses the mark in two respects. The manager as a

comprehensively active leader is the role the founders

intended, not a de\iation from the original model. Fur-

thermore, active in\ol\cmcnt liy the manager is aceom-

jjanied liv extensive conlriluitioii> Irom the council.'"

Tliird. jiractitioners and >cliolar> i-an >to]i talking

about whether the manager is a jiolicx leader and rather

discuss how the manager jjrovides leadershiji. how the

manager handles different areas of jiohcy. and how ef-

fectivelv the manager serves as a jiohcv adviser to the

coimcil. The question i> not "Is the manager a leader?
"

but "How good a leader i> the manager'

'

finallv. TUdre dis<ussiiin is needed of the constraints

and obligations asso(iate(l with jiiilic\ leadershiji. Ihiw

does the manager recognize and deal with the hmits of

Ills or her jiohcy-making activity? Such activity is neither

an etliical lajise ("vou shoiddn t be doing this ') nor an

ethical no-man s-land ("vou re (in \nur (lun I. Rather,

leadershiji is an ethical uliligation. and the standards by

which the manager should act mu>t be clarified.

One sign of the matnrit\ of tli<' local go\crnment

manager jjroiessiun in its fourth (jnarter century will be

an accejitance of the community leadershiji and jiohcy

role \nthont etpuvocation or ajMilogv . As Fric Anderson,

a city manager in ^ isconsin. stated recently: "Managers

are directiv in\iil\fd with jmlicx deternnnatinns that

sliajie the future <if thtir nninii ijialitic-. and tlic\ jilav kev

roles in jiolic\ dcxelnjiment and imjilemcntation.
'"

Having ackiKiwledgiil their nile. managers can fidly
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ronsiilcr anil flalxirate their iv<]M)Ziril)ilitie? a.- appointed

]n•ofe^.-i()nal^ in a demoeratic guvernanee pnice«~. Rather

tlian -etting u\< a screen ii\ recitini; that the eduncil

makes policy and the nianajier administers it. or avoid-

ing the issue hvpresentini: it as a newone. there shoiJd lie

a eomj.ilete ilisciission ot how the loumil and the manager

make poUcv as well a- an exainiiiatioii of lio\s the man-

ager, in interaction with the couneil. admini>ter> it.

The foiniders in thi' \iw Municijial Program con-

ceptualized a governnii'ulal lorin hascd on representative

democracy antl pidjUc-serving professionals. Local gov-

ei'ument manairers are active in ]i<ilicy. liut they are not

autonoiuou-. nor do thev wi>h to he'. 1 he% continue after

se\cntv-hye years to he 'conti'iilled executixe- who ot-

ter their leadersliip and experti-e to the ^er\il•e ot their

coimmuiities. **
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Land-Use and

Development Moratoria

Da^^(l W. Oweiis

One iiiiirnin;; meiiilters of a county s hoard of fom-

niissioners lief;an recei™it; calls fnmi concerned citizens

ahout a larize. new rock i[uarr\ and stone-pHJcessinf;

linsiiiess tliat had just l)een announced for a residential

area of their rural tow nshij). The citizens were concerned

ahout noise, traffic, en\'ironniental effects, and potential

nef;ative impacts on their property yahies. The commis-

sioners were sympathetic, hut the county (hd not haye

zonini; or other (lcyelo|iinent regxilations in place, and the

proposed jiroject was inovin;: (piickK

.

In a neighhoring small town, the zonint; administra-

tor was heing besiej;ed with calls linni downtown mer-

chants concerned aljout a \ideo arcade heing installed

in an aliandoned huilding. They wanted to know if the

town was going to allow tliis on a site they beUeyed had

inadecpiate parking, and they expressed considerable

douhts ahout the wisdom ol allowing such a \ise to lie

located downtown. The zoning administrator had to tell

them that the to\vn s twenty-year-old zoning ordinance

did not address these concerns.

And in the county seat, the city planning department

receiyed ]jreliminar\ [ilats for foiu' large suluhyisions and

a rezoning ap]>lication for a new industrial concern and

small shopping center. The johs and e\ti"a housing these

projects would hi'ing would he welcome additions to the

city, hut there were concerns that this influx oldeyelop-

nient might o\ei'whelni the capacity of the city s water

and sewer system. Furthermore all of tliis development

was heing proposed for a ])art of the city where a major

update of the land-use plan had recently been initiated.

In response to the concerns raised In neighliorhood

The author is an Institute ofGovernmentJacullx nieniher nho

speriidizes in zanins and other Uind-nse rontrols.

groiqis ahout trallic. preseryation of open space, and

mcreasing conmiercial intrusions in residential areas, the

planning boaitl had concluded that the existing plan and

zoning for tliis area were obsolete. Based on tliis recom-

mendation the city council directed the planning de-

partment to initiate a major update of the land-use plan

for tliis area, a process that wduhl take six months to

complete. The pid)licity about these impending changes

in the plan and zoning orthnances no doidjt was a key

factor in tli<' timing of the de\clopnient applications, as

several apphcants told the plaunei- that they had hastily

[)nt |)roposals together in order to beat any more re-

strictive standards that might be coming.

In all three instances, the local government in\()Ked

wiiidd hke to consider [lutting a temporary hold on the

proposed deyelo])ments wliile they get their ])lans, ordi-

nances, and public facilities straightened out. \^1iat

planning tools arc a\ ailalile to accomphsh tliis'.'' Do ^ortll

Carohna localities have the authority to use them? If so,

what procedures must be followed and what limitations

must be observed?

The answers to these fpiestions are not entirch clear,

because neither the North Carolina courts nor the

legislature have directly addressed the matter. This ar-

ticle pro\ides the background that shoidil be considered

by a local government contemplating a development

moratorium.

IiiteiTiu Zoning Ordinances

One a]pproach a local government can take to tem-

]>orarily preserve the status quo while longer term so-

lutions are devised is t(j ado]it an interim zoning

ordinance. An interim zoniuf; ordinance, sometimes
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called a stop-gap ordinance, is an orflinance that tyjii-

callv allows existini; land uses to eontinue or expand and

sLiiiilar uses to i)e established. But it maintains the status

([uii liv not allowing difterent uses to be established wliile

a more detailed permanent zoning ordinance is being

developed. Interim zoning differs from regidar zoning in

that it is adopted ([uii'kly. i> not based (Hi the thorough

stuches that underlie regadar zomng. and is uitended

only to tem]iorarily preser^'e ctu-rent land uses, not

designate areas suitable for long-term future de^elop-

ment. Inteiiiu zoning is usuallv adopted where there was

no pre\ious zoning.

^ here zoning is already in place, jtortious ot the citv

or count) may be placed in temporary holding zones

(such as aUo^Niiig agiicidture and large-lot residential

use only) wliile the appropriate long-term zoning clas-

sifications are de^ eloped. Similarly, the text of a zoning

ordinance mav be amended t(i temporarUv restrict

certain uses in some or all ot the (itv or county. Again,

the feature that distmgiushes tins approach from regu-

lar zoning is the intended temporary nature of the

restriction.

Some states allow uiterim zoning ordinances to be

adojited without going thi-ough the detailed pulilic notice

and other pirocediu'es recpiired to adopt regidar zoning

orrhnances. Tliis is not the case in Xortli Carolina. De-

sjiite their ditfering intent and purpose, interim and

regular zoning are not legally ditlerent in North Laro-

Uiia. The North Carolina Supreme Coiu't has rided that

even zoning ordinances iutended to be temporary in

nature must follow all of the statutoiily re(juired pro-

cedures for zoning to In- \aHd. Aii example was an at-

tempt by the town of W aynes\Hie in 1936 to jirohdiit the

erection of a gasohne tilling station on Main Street. Aii

oil company leased a lot and obtained a budiling permit

for the station. But before construction started, the town

hastOy passed a "zonmg" ordinance that created one

interun zone, wliich happened to consist only ot the

bliick that included this lot. and prolubitetl one use in

that zone, not coin(identally tilling stations. The su-

preme court in Shuford v. Town oj W aynesiille' nded

that because the recpiired zoning ordinance adoption

procedures set by state law ^vere not follo^ved—there

had lieen no public hearing, no comprehensive plan

prepared, no pilanning board or lioard of adjustment

estalilisbed—the interim ordinance was not a yalid

zonmg ordinance.

An interim zoning ordinance can be adopted m Nortli

Carolina, but it must foUow all the recjuirements for a

regidar zoning ordinance. Tliis includes establishing a

planning board, publishing two notices of a public hear-

ing in successive weeks, antl ajtplying the ordinance

comprehensiyely. -\lso if the mterira ortUnance is to au-

tomatically expire at a fixed date in the future, that fact

needs to be included in the draft ordiiianee and jndilic

notice, as re])eal of a zoning ordinance must foOow all the

same |:irocedures as adojjtion or amendment." Giyen the

time recpiired to draft such an oi'dinance. [jroyide for

appointment of a planning board and tbeii- review of the

draft, provide the recpui-ed ]jid)Uc notice, and hold the

mandated healing, it is unlikely that a new interim ztjning

ordinance coidd be adojited by a North Carolina citv or

comity in less than two to three month-. An interim

amendment to an existing orcUnance coidd Ite adopted

more quicklv . as the planning board woidd alreadv be

in place. But even in tliis situation the pidiKc notice and

hearing recpiii-ements for zoning amendments must be

met. a process that takes several weeks.

Moratoria

Given the time required to atlopt an interim zoning

ordinance or amend an existing ordinance, local gov-

ernments occasionally want tu take more immediate ac-

tion to put a hold on proposed projects or maintain the

status ([uo whde new regidations are lieing considered or

new public impnivements ai'e put into place. Final deci-

sions on major land-use pohcies shoidd not be made

hastily. The complexity of the issues, their controversial

nature, the time retjnired to conduct adecfuate studies

and prepare plans, and the need to allow broad pubhc

participation in the debate mean that a caretid and de-

Uberate course otten needs to be toUovved by the local

government. \et there mav well be a need to keep prob-

lems from worsening during tliis jieriod of consideration.

Tlie most frecpientlv chscussed means of securing tins

"breatlung space" is adoption of an ordinance estabUsh-

ing a moratorium on certain approvals, or adoption ot a

resolution directing the local goyermiient s staff to cease

jirocessing a])]ilications for certain aj)proyals. In North

Carohna tliis has included moratoria on subdivision

approyals. rezonings. building permits, and water and

sewer bookujts or extensions.

In determining whether these deyelopment moratoria

are legal in Ndrtii Carolina, two que-ti(in.- must be re-

-dived. First, is there adetpiate statutory authority to

enact moratoria?' Second, do moratoria violate land-

ovniers' constitutional or other legally protected rights?
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Stahitory Authority

The state lias tin- aiitli(>rit\ tn ixciiise its police pow-

ers to protect the |)iihhc lieahh. saletv. and welfare. In

addition to specific authority for land-use reirulation and

the pro%ision of pulilic services, general poUce ])owers

have heeu delegated liv the state to cities and comities;

A city may liy unliiiarK r diliiir. |irij|iiliit. icpilate. or

abate acts, omissions, or conditiiins. detrimental to the

liealth. safet\ . ()r welfare of its citizens and the peace and

diifnitx nl the iit\ . and Tna\ drhne and aliatr nuisances.^

Local governments also iia\c liceu delegated the author-

itv to regulate husinesses and prohihit those that are

nuisances or that mav he inimical to tiie jiidilic health,

wehare. safetv. order, or cou\cnience.

In adihtion to tiiis giMK rai ]pi)lice jiower. several stat-

utes give local governments specific land-use and devel-

opment regiUatory authoritv. The zoning enahling acts

grant cities and counties authority to regidate and restiict

densitv of ])opulation and the location and use of land

and huiiilings. W itiiiu /.(puiug distiicts tlie\ inav regulate

and restrict the erection, construction, recoustniction.

alteration, repair, and use of huildings and land for a

variety of ])ur]ioses. inchuUng preventing overcrowding,

facihtating the adeijuate provision of pid)hc services, and

promoting health, safety, and welfare. The sidxlivision

statutes authorize regidatioiis to pro\idc for th<' orderly

gi'owth and develo|inient of cities and counties. Other

more specitic statiUcs authorize regulation ol floodwavs.

water supplv watersheds, airport aicas. jdaces of

amusement, and puhlic health nuisances. The statutes

are silent, however, as to local governments specific

authoiity to ado])t develojiment moratoria.

The (p^iestion then i> whether thesi' giants of author-

itv to regidate and prohihit certain activities to protect

the ]iulilic health. saletN. and wellare include the au-

thoritv to adopt Mioiatoria. I'oi- diMretionar\ acts of the

governing hoard, such as rezonings. thev clearlv do. A

governing hoard is under no ohligation to change its

zoning, and it can withhold that apjuoval as its sound

judgment dictates. \ inoralorinni on rezonings can he

estahhshed hv the governing hoard s rchrsal to adojjt

amendments to an existing, \alid zoning ordiuaiice. For

nonregldatorv niattirs. such as deiisions on the exten-

sion of utditv services or hookups to water and sewer

systems, local governments can ini|)ose reasonahle re-

strictions when necessarv to respond to ]irolileiiis such

as a lack ol tit-atriienl ca|pacit\. For' cxaiir|)lc. rcccntlv

the citv of Jacksonville srrccesshrllv delended in tlie fed-

eral courts a moratoriiun on rnulti-faruily sewer hookups

imposed due to a lack of wastewater tieatment capacity.*

Authority to imjiose moratoria on the a]i]u-oval of

existing recpiired develojmient [lermits—tem|)orarily

siispentUng regidatorv a])])i'()vals such as hiiilding per-

mits or plat ap|ir-o\als—is less certain. The main reason

for tliis uncertaintv is the standard that is used to inter-

pret delegation of state airthoritv to local gover-nments.

If the traditional ride of strict interjiretation is a])plied.

a court woidd have to iletcrrniue whether the power to

adopt a moratoriiun is imphed either in the gener'al gi'ants

of jiower discussed al)o\e or- the land-use enalrling stat-

utes, as North Carolina s statutes do not ex])hcitlv del-

egate the authoiitv to adopt moratoria. virile a

suhstantial majorit\ ol courts considering this (piestion

in other states have rriled that sircli power' is imphed,

several have i-uled that it is not.

'

Considering the legislative mandate ado|)ted hy the

North CaroUna General Assemhlv in 1971 that local

governments" powers are to he hi<iadl\ consti-ued to

include su|i]ilemeritar'v powers that ar'c expedient to

car-ryiug out expiesslv granted jiowers. it is hkely that

North Carohnas coirits will holil that lities and comities

do have the authoritv to adopt leasonahh limited de-

velopment mor'atoria. Because local go\ei-nriierits have

heen gi-anted hotli general author-itv to prohihit acts

detrimental to the pulilic wellare an<l specific authority

to regidate land use. sirpplerricrUai\ arrthoritv for de-

velopment moratoria is an expedient, anil ociasionaUv

necessarv. power. This conclusion is hiittressed liv the

fact that the North Carolina Su|ireme ('oiirt has long

gi'anted considerahle leewav to legislative deteimina-

tions as to liow' delegated powers are carried out.'' Tliis

juihcial deference should extend to a city or county

governing lioaids reasonahle determinatioii that a

moratorium is nceileii to protect the |pulilic health and

safety. Even so. a solid connection needs to he estah-

hshed linking the need for a moratorium to the specific

or general power's of local governnieiit to regulate land

use and develo]jment.

For example, there iiia\ he a need to temporarily

jiievent new land uses that would create |)uhhc health

and safetv prohlems due to a lack ol water, sewer,

transportation, waste disposal, schools, or other neces-

sarv puhhc services. There may he situations where a

moratoriiun is needed to address an unanticipated threat

to the most appropriate use of land in the city" or

couritv. or to prevent the estahlislimeni ol land uses that
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woidd be inconsistent with pending zoning.' histmic

preservation,'" or watershed protection measures.

It may be important for a local govermnent to care-

fully specify yvhether it is rehing on the general ])oUce

power or the zoning enabling act tor its statutory au-

thority tor a moratorium. Tills is important iiecause there

are different procediu-al rec[uirements that may ha\t' to

be met depending upon wliich choice of imderhing au-

thority is used. Courts in some states have recpiired aU

mandaturv notice and procedural recpiirements for

zoning orduiances to be tiillowed if zoning rather than

the genera] jxihce power is used as the underh ing statu-

tory authorization for moratoria. If the North tarohna

courts were to take tliis tack, the dega-ee of the urgency

of the problem generating the need for a moratorium is

likely to be the key factor to be considered in choosing

wliich statutorv authority slioidd be used. For those

jiroblems that present a substantial threat to the pidiUc

health, satetv. or weltare. the more exjiedited ])roce(Iures

for general police power ortUnances are yvarranted.

^liere the problem is more routuie. the basic land-use

authoritv and proeeilures are approjiriate.

Coiistitiitional aiid Other Limitations

In those situations where a local govermnent has the

statutory authority to impose a moratorimn. care must

be taken to exercise that authority in a constitutionally

sound maimer. There are twci ke\ pro\isions in the state

constitution that re(juire moi'atoria to be carefullv lim-

ited. Article 1. Section 1. jirovides that citizens have the

inalienable right td the enjovment of the fruits of theii-

oiMi labor, and Ai'ticle 1. Section 19, provides that no

person shall be deprived of their property but by the

law of the land. In interpreting these provisions the

supreme court has ruled that restrictions on busmesses

and jinipertv use are valid onlv if thev are (1) estab-

hshed for a purpose faOiiig witliin the scojie of the jiohce

power and |2) actuaUv and reasonably adapted to ac-

comphsh that legitimate purpose. To meet tliis standard

a moratoriiun must have a rational, real, or siilistantial

relation to one or more of the purposes for which the

poHce power is exercised and must not he unreasonaljle

or o]ipressi\e in its ojieration." Therefore a miiratci-

liimi should be based on a clearly documented neeil and

should have a carefullv limited duration that is based on

the time it takes to address the reasons for its imposi-

tion. ,\lso the moratoriimi shoidd be neither overly nor

underly broad; it shoukl address aU of the land uses

that generated the neefl for the moratorium but no

others.'"

A related ([uestion that bears iin the reasonableness

of a moratoriiun is the extent to wliich lawful businesses

can be sultject to moratoria. (_)ne older \ortli Carolina

case held that a general (ir(hnance mav not permanendy

pcdhibit a lawful use thniughout a citv." Because

moratoria adojited under the general poUce power orch-

iiances must a]t]ily uniformly throughout the juiisfUction

and shoidd aitply equaUy to existing and future uses, tliis

111 )ldLQg emphasizes the miportance of a hmited duration

for a moratorium. Failure to observe this limitation re-

sidted in the attempted gas station moratoriimi in the

Shuford ca,se being nded invalid.

Another hmitation on moratoria is the extent to w liich

they can be apjihed to projects that are already under-

way. Once a project has received a building permit or

sultstantial exjienditures have been made in good faith

rehance on a valid governmental a]i|iroval. that project

can generally be completed as apjn-oved. Also the 1990

General Assembly adopted legislation, effective October

1, 1991, that will allow landowners to submit develop-

ment plans that, if approved by the local government,

will lock in the existing zoning ivgulation.s on the tvpe and

mtensity of lantl uses for up to five years. .An exception

to these rides on vested rights is present if there is a strong

pubhc uiterest m having the proposed development

complv with the newiv adopted ordinance. For example.

a \^ uistoii (now \^ inston-Salem) orduiance adopted to

protect the ] public health and safety bv |ii'ohibiting

wooden buddings in the congested central jiart of town

ua> upheld bv the state su[ireme court in 1894 even

though it caused sus]ieiision of previously contracted

work."

Finally, a question arises as to whether moratoria

constitute an impermissilile takuig of property without

comjiensation. The takings clause of the Lnited States

Constitution has lieen interpreted to mean that (/ a

regidation i> found to bean unconstitutional takuig, even

temporarUy. compensation must be paid to the land-

owner. The United States Supreme Court has ruled that

this does not applv to normal delays in obtaining build-

ing permits, variances, or amendments to zoning ordi-

nances. \^ liether a moratorium of reasonablv limited

dui'ation is a jiornial delav is an o|ien ([uestion. Courts

in other states recently ha\ e lii-ld that moratoria ranging

from sLx to eighteen months wliile plans were being jire-

pared were not unconstitutional takings.'^ In any event,

a moratoriimi adopted to prevent either a serious pidiUc
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safety |)rohleni or the establislinient of a noxious use is

not a taking.

Coiichisioiis

It is likely that North Carolina local govermnents have

the statutory authority to impose temporary development

moratoiia. though a firm conclusion on this (p^iestion nuist

await legislation or litigation. Tliis can he clone as an

interim zoning orchnance if the full statutory procediu-es

for zoning are foUowed. A moratoriiun also can he

adojited by orduiance as a general pohce power regida-

tion if it is needed for the protection of the puhhc health,

safety, or welfare.

It is im|iortant for a local government considering a

moratorium to caiefullv tailor it to address the particu-

lar prohlcm at hand in order for the action to be reason-

able. Care shuidd be exercised in determining the urgency

of the need, with use of a moratorium limited to those

situations where there is a pressing pidihc need for action

that cannot be reasonably addressed in any other way.

Moratoria shoidd not be used to address routine land-

use issues, as noniud zonuig and related land-use tools

can adecpiately handle such issues.

A moratoriiun should have an explicitly limited du-

ration, with its length being reasonably related to the time

it is expected to take the local government to address the

jiroblem that led to ado])tion of the moratoriiun. For

example, it would be unreasonable to have a twd-year

moratorium when its purpose is to maintain the status

(p.10 for six ninntiis wliile a plan and i-ezoning are consid-

ered. However, if it will take an estimated two years to

jilan and construct a necessary wastewater treatment

jilant expansion, it would be reasonable to have a two-

year moratoriiun on sewer hookups. The notion of an

ex])Ucitlv limited duration of moratoria has been a criti-

cal factor in a number ol court decisions upholding

moratoria. as the courts have Ijeen willing to sanction

temporary restrictions imposed iji response to urgent

needs that woidd not Ite allowed as permanent measures.

An orchnance estabUsliing a moratorium slioiUd be as

specific as is possiljle as to its cause, duration, geogi'apluc

coverage, and subject matter coverage. There shoidd be

no vagueness as to what is being regulated. For example,

it should i)c clear whether a moratorium apphes to new

land uses only or also to expansions or replacement of

existing uses.

Lastly, it is imjxirtant that action be initiated to ad-

dress the prol)lem leachng to the moratorium. The

moratorium itself cannot be the answer or solution. It

shoidd oidy he used as a good faith means of providing

the time for a reasonable long-term solution—be it new

plans, ordinances, or pubhc improvements—to he de-

veloped and put into place.

The three situations cited at the begiiming of this ar-

ticle illustrate the importance of carefully considering

these factors befctre imposing a iiKuatorium. In all three

instances, zoning and other land-use ordinances coidd

be adopted or amended on an mterim basis to address

the concerns wlule more permanent solutions are devised.

But the fuU statutory process must be followed and that

takes time. A moratoriiun may or may not he warranted

in the three cases to hold the fine wliile tliis is done.

In the rock cpiarry situation, the |>otential impacts

on traffic, environmental cpiahty, property values, and

the character of the surroiuiding rural conuniuiity cre-

ate an urgency that woidd hkely justify a temporary

moratoriiun under the general poUce power on build-

ing permits for mines and cpiarries. But the governing

boai'd woidd need to do tliis by ordinance, carefully

considciing and documenting the jiotential impacts of

inaction. The board also would need to design and em-

bark on a course of action wliile the moratoriiun is in

place to more fidly study the issue and develop appro-

priate land-use regidations. The board also woidd

need to hunt the duration of the moratoriiun to a rea-

sonable period lor doing tliis.

The video arcade situation, on the other lianil. while

of rc^al concern to the neighboring businesses, is less hkely

to present a level of urgency sufficient to justify a gen-

eral police power moratorium. Questions such as the

adecjuacy of off-street ])arking recpiirements are more

properly addressed by normal ordinance updates. A
normal zoning text amendment, not a building permit

moratoiium. is the best course of action {nr this situa-

tion.'" The (juesticni of exactly when a newly realized

jirolilem rises to the level of urgency to warrant a mora-

torium is a judgment caU that must lie made by local

elected officials.

The sidichvision and shopping center is an intermedi-

ate situation, but m all hkehhood a sidifhvision jjlat and

rezoning moratorium wciidd he warianted. Action was

initiated by the c ity to address concerns with traffic, open

space, and community character. A hmited moratoriiun

to preserve the status cpio in order to allow jiuliUc de-

bate woidd prevent a rush to develo]) in ways that may

be inconsistent with the residtlng plan. The more diffi-

cult c|uestion here is whether a clegiee of urgency suffi-
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cient to justilH" use of a general police power moratoriiun

exists or whether the zoning and sulKh\ision ordinances

should he amended to impose a temporary nioratoriinii.

This question generally is left to the judgment oi the city's

elected officials. The water and sewer slidrtage. if docn-

mented, woiJtl iin-ther estabhsh a clear pidjhc healtii and

safety basis for a moratoriimi and thereby ftn-ther sup-

port use of the expethted general police power process.

In sum. develo]iment moratoria serve an imjiortant

purpose no other land-use management tool can accom-

plish. Thev allow a tem]iiiiarv freeze on development

activity wlule rational, long term solutions to urgent

problems can be de\eloped, pidiJicly debated, anil

implemented. Adopting a moratorium is a serious step

for a local govermnent. Moratoria shoidd be judiciously

emjilovcd. carefullv limited, and supjtorted bv adequate

planning and legal studv of each particulai' instance tor

wliich its use is considered. If a local government does

tins in its carefid consideration of a moratorium, its u.se

is legally defensible in \orth Carolina, "l*
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example of a moratoriiun being invahdated due to a faUure to

observe a reasonable fixed length, see Deal Gardens, Inc. v. Board

of Trustees of ViUage of Loch \ri)or. 48 N.J. 492. 226 A. 2(1 607

(1967).

13. Kass V. Hedgepeth. 226 N.C. 405, 38 S.E. 2d 164 (1946).

See a/so State v. Bass. 171 N.C. 780. 87 S.E. 972 (1916).

14. State V. Johnson. 114 N.C. 846. 19 S.E. .599 (1894). See

also McCauley v. City of Jacksonville. 739 F. Supp. 278 (1978).

affdper curiam. 904 F.2d 700 ( 1990): Angelo v. City of Winston-

Salem, 193 N.C. 207, 136 S.E. 489 (1926): SmaU v. Councilmen

of Edenton. 146 N.C. 527, 60 S.E. 413 (1908).

15. Zillier v. Town of Moraga, 692 F. Supj). 1195 (N.D. Cal.

1988): S.E. W. Friid v. Triangle ( HI Co.. 76 Md. Ap|,. '»6. 513 \.2(i

863 (1988) (nine-rn(mth zoning appr(i\al moi'atorium): NdghrcN

v. Acampora. .543 N.Y.S.2d :530 ( \p|i. Div. 1989) (.six-im.nlh

moratorium).

16. However, in a Muncwhat aiuilogous situation, a ledei'al

coinM ii|ibel(l a ten-and-a-half-month moratorium on fast food

resliun'ants im|)»(scd b\ New Orleans to j(rotect a "'pictin'es(|ue.

slalile. liistoi'icalK iiii|i(irlarU
" iKighliorliood while ordinaiu'e

revisions were considered. Scliafer \. (,'.itv of New Orleans, 743

F.2d 1086 (5th Cir. 1984). See also McDonald's Corp. v. ViUage

of Klmsford. 156 A.D.2d 687. 549 N.Y.S.2d ! 18 (1989) (twelve-

month moratorium on fast food restaurants upheld).



Unit Pricing

for Solid Waste Coflection

Glemi E. Morris aiicl Deiiise C. Byrd

Findiiiff safer and less expensive ways to inanafje mu-

nicipal solid waste (MS^ ) is an important challenfie

facing many communities in the United States. Alarmed

bv ])ossil)le damajje to the environment and human

health, citizen grou|is and jiuhlic ajrencies have elimi-

nated or reduced the use of (hsposal oplions like ocean

dunijiini; and sanitary landlills. Ini|)lementini; new dis-

|)()sal options, such as lined and monitored sanitary

landtills. resource recovery plants, and shijinient to re-

mote disposal sites, is difficult and costly. For e\am|)ie

Durham Coinitv. North Carolina, is now in tiie jirocess

of siting a new landllll. The countv estimates that |ier-

mitting and constructing the 740-acre site will take (our

years after the site is selected, and the land purchase,

engineering, and construction costs will he 5?2y million.'

A more rin-al area. Rowan (^tunty. North Carolina, re-

cently opened a .38()-acre landtUl site that took aliout

three years to site, jtcrmit. and conslruct and that cost

an estimated •'s.^.4 million."

Cauglit between the increasing cost of waste disposal

and theinevitaiiility that peojile will continue to generate

waste, private firms and public organizations have been

scrambling to come up with better ways of managing

MSW. One such approach—unit pricing of waste col-

lection services based on the weight, or volume, and tv|)e

of waste collected—has recently been introduced or im-

j)royed in moiv than a dozen conununities in the United

States. The basic idea beliind unit [iricing is that house-

holds and businesses that use more of the service pay

more for waste collection and disposal. Acommon method of

(ilpiiii Uorri.s IS ii spiiiiir ptonnnust fur the Cpiiter fnr Eco-

iioiniis Resednh ufthi' Hpsearrli Triangle Institute. Deniie Byrd

in an ernnnnmt with the renter.

unit pricing is to charge customers per Itag of waste, with

an upper limit on the bag"s weight. It is expected that

households would then generate less waste and therefore

reduce the cost of waste collection and disposal.

I nit pricing is not entirely new. Some conununities,

such as Seattle. Wasiiington. and Portland, Oregon, have

used variants of imit pricing for decades. For most of the

United States, however, unit pricing of MSV; collection

and disposal is an innovation. Until recendy most United

States conmiimities financed MSW collection and disposal

through fixed periodic fees, for example .^.OO per month,

or indirectly through general taxes, such as the I<m-;J

property tax.' Mow many of those conmiiuiities are turning

to unit pricing, while communities that already had unit

pricing programs have improved their [irogi-ams.

Advantages aiid Disadvantages

Equity ui Financing PiiI)lio Ser\ices

I nit |)ricing conforms to one of the more ])rominent

equity principles: the principle that the user pays. In

other words, those that generate more waste j)ay for the

additional service. Tliis notion of ecputv has received

considerable attention in recent years as community

leaders, fearful of the [)ohtical consecpiences of raising

general taxes, study and adopt "user fees" to finance

comnnuiity services. However, another |)rominent

prijiciple used in financing pidiUc services is that the

users abUity to pay shoidd be considered. If tliis piin-

ciple is applied, sliifting from property taxes to unit prices

for solid waste management may be seen as "regi-essive"

because a larger share of the cost is borne by those who

are less wealthy or have less income.
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Chaii^t** ill \^ aste Flows

I nil ]iricin;i ciicdiira^fs (•ii>ti)mfrs to rnluir t\u-

iiiiKiiinl (il mixed waste tliev set oiil lor cullectioii. Tliis

conserves \ aliial)le laliiir and niateiial resonrces used in

eoUeitinfr and disjiosinj; of niLxetl waste. 11 the priees se-

lected are equal to tlic marginal cost of waste collection

and disjiosal. then an economically efficient level ofwaste

genei-ation and resotnce conservation is ohtained. Tliis

means that the incicmcntal \akie of tiie resources such

as land, labor, and c((ni|iment used in eollectinfi and

fhsjiosing of an ailditional unit of a liouschold s >olid

waste is just equal to their value hi the next hest use to

wliich these resources might he put. In the process of af-

fecting the (|uantitv of conventional mixed waste that a

household sets out (or collection, unit pricing also allects

other household >olid waste Hows: Households mav

change the lc\el and composition of the goods tlie\ pur-

chase, choosing to huy products that generate less waste.

They may increase their use of "interuar household re-

cvchng. for instance reusing shopping hags, as well as

"external rec\ cling.

As demonslrate<l hv Morris and Holthausen.' the

relationships hetween these elements of household waste

flows and unit jiricing can hecome (piite comjilicated. In

general, however, settmg or raising a unit price f<ir

conventional mixefl waste encourages MS^\ customers to

reduce the amount of material thev generate and to use

other means of chsposal. Reducing waste generation while

at the same time increasing recviliTig is likelv to iTiciease

conservation of virgin materials anti other resources

generallv. However, the ad\antages of unit pricing may

come at the price of such adverse effects as increases in

littering or hackvard hin-ning of waste.

Costs for MS\^ Miuiagers

Manv AISW managers arc drawn to unit jiricing he-

cause of its potential for reducmg the net co.st of solid

waste collection and disposal. By adopting uiiil pricing.

MS\'i maTiagcrs mav realize these savings:

1) Lower mixed waste collection and disjiosal costs

hecause customers are disposing of less mixed

waste

2 ) Additional revenues from the sale of recyclahles as

customers take advantage of recycUng jirogTams to

reduce their waste disjiosal (if a recvcling jirogram

is ojicrated)

^lule these features may reduce some of the costs of

solid waste management, unit jjricing will also imjiose

some additional co>t> on the svstem:

I) Additional lalior. mateiials. and eijuijnnent re-

(jiiired to collect additional recyclahle materials (if

a recycling jjrogi-am is oj)eraled

)

II) \dditional hihor. materials, and equijiment re-

quired to collect Utter or other diverted waste

8) Additional costs associated vrith monitoring

quantities of waste collected from each customer

4) Additional costs of enforcing the unit ]ii'icing

Jirogram and related restriction>

.5) Additional jirogram administration costs

it is imjiossilile to generalize the net elTect of these

influences on the total co>t of waste sei-vice. As we de-

scribe later, the anioinit of the effect and whether the

effect is jiositi\e or negati\e will \arv with the structure

of the Jirogram and the featiues of the comnuuiitv.

Costs for MSW Customers

I nder luiit jiricing. some customers mav exjierience

cost savings, esjieciallv if MSW managers jiass on cost

savings at the system level ui the form of lower luut juices

for uifhvidual households. Cost savuigs are jiarticidarly

Ukely for smaller and lowei' income households in com-

nnniities where luiit jiriring lejilaces a svstem that

charged a fixed fee jiei' iniit time. Hecause these house-

hold- jiioiluce less soliil waste, their- inonetarv outlav for

waste collection and (hsjiosal should decline under the

unit j)ricmg jirogiam. In connniniities where the luiit

jir i( ing svstem rejilaces a lew on jirojierty as the means

of linarii ing xilid waste collcition and disjiosal, custom-

ers who own lelativelv \alualile jiinjiertN an<l genei-ate

I'elativelv little waste will bird rniit jii icing esjieciallv at-

tr'acli\e. On the otlu-r' band, horrseholds lluit generate

large amounts of mixed waste, whether rich or jioor, may

find their out-of-jjocket exjiense for waste collection and

disjiosal increases, even after they take stejjs to reduce

tbtii' mixed waste genei-ation.

Some customers mav exjierience adilitional costs

aside from jiavmt'uts for mixed waste collection and

disjio>al. Tbc\ mav irive>t time and morrev in waste-

re(lu( ing activities such as storing recyclalile materials,

comjiosting organic wastes, or comjiacting trash. Al-

though thev inidertake these activities voluntarily,

customers still hear- costs. Indeed, unit jiricing >lrilts
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costs from the coimmmity MS\^ manager to the cus-

tomer and across customers from those who demand a

low le\el of mixed waste collection to those who demand

a liigh le\el.

Some residential customers hear an extra, tax-related

cost if a imit pricing program replaces a ]>rogiam that

financed community MS\^ management through l(Mal

property taxes, wliich are deductiljle on state and federal

income taxes. Even if the comnnmit} lowei's jn'oijertv tax

rates to reflect the new financing arrangement, tax pav-

ers who itemize deductions mav find that losing the de-

ductions increaso theii" effective cost of mixed waste

collection and thsposal. For example, those households

in the 33 percent marginal tax hracket «ill find that, after

taxes, they pay the fidl dollar rather than sLxty-se^en

cents (.SI.00 minus 80.33). for a doUar s worth of waste

collection and lUsposal ser\ices.

Other Efferts

Unit pricing jirogi-ams are sometimo nuakelfd and

adopted as "ilean program-, liecause the pmgiams

incorjiorate restrictions on tiie sizc> and types of waste

receptacles used. Tliis ma\ lead to uniform rece|)tacles

in the service area, which may be more aestheticaUy

pleasing. Furthermore, the restrictions may also improve

the health condition,- in a community. For example,

sealed, auidght solid waste containers minimize prohlenis

with fhes. odors, and waste scattering. V- mentioned

earlier, an increase in hackxard liurning and littering

coidd lie an unae>tlictic and unhealthy side eflcct. Fi-

nall) . regardless of their reasons for adojiting unit pric-

ing. MS\^ managers can beneht from the additional

information on waste flows in their conununity that re-

sults a> thev account for each liou>chold > use ol waste

luanagcment >eryice>. Ihe coininunit\ can use this in-

lorniation to redesign or rehne waste management pro-

grams generaUv.

Progi'aiii Stnictiu'e

L nit pricing program- throughout the I nited States

vary in design to reflect the characteristics and needs

of the coiimuniities they serve. Through reviews of the

sohd waste literature and contacts with state and local

-olid waste managers, sixteen such jirograms were

iilcntified and e\aluate<l for purposes of our study.'

These are desciilied in Talile I. Though not de-crilied

in the tahle. a program ol -imilar structure wa- identi-

fied in North Carolina. Jones Comity oi)erates a waste

service financed jiartiaUy through a per unit charge re-

([uired to purchase speciaUv marked waste hags. The

remaindei' of the cost of the service is financed through

general tax ivvenues.

Featiu-es of Uiiit Pricuig Progi-ams

Afl sixteen progi'ams identified set prices based on

voliuiie. .AJlhough some progi'ams set weight Hmits. the

comnuniities have not conunitted resoiu'ces for strictly

eidorcing these limits. However, many European com-

munities, as weU as Seattle. \^ asliington. have planned

e\[ierinients with automatic weighing and bar coding

devices to examine the feasdiihtv of weight-based pric-

ing. Service ])roviders tvi^icaUy control the waste cpian-

tities by restricting collection to specified containers. Most

jirogi'ams recpiire residents to ])urchase s]ieciafly maiked

bag- -old at wa-te service offices, nuniic ipal olfices. or

local stores. These low-cost, easily marked, plastic bags

keeji ailmini-trative costs down and provide customers

\N ith a luiit of measiu-e smaU enough to allow them to re-

alize cost savings from a smaU change in their waste gen-

eration (for example, by putting out fiv e bags rather than

SLx). Pricing structures include per-container charges

alone or in combinati(jn \dth flat service fees or ]troperty-

liased taxes. Generally, however, the price of the bag is

set to cover the cost of the Ijag and of coUecting and ilis-

]iosing of its contents.

As an examjile. Perkasie. Pennsylvania. seUs its

residents two sizes of plastic bags—20 ]iound and 40

jioinid. Customers pay for the service they receive en-

tirely through the cost of purchasing bags. In 1088 and

1989 the majoritv of bags sold, well over 80 percent,

were the larger size. W aste manairers ui Perkasie

sampled bags of waste coUected to determine the average

weight of the waste in each bag. In both years, residents

placed an average of 17 pounds of waste in a bag.

Perkasie s jjrogi'ani design is tvj)ical of other bag j)ro-

gi'ams. Some conununities. however, use reusable cans

or cart-tvpe waste receptacles instead; still these recep-

tacles are specifically de-ignated for the jii-ogram anti are

the oidy type of container coUected. Unlv three pro-

gi'ams examined allow residents to use containers of their

choosing, although vritliin jirescrOied limits. To have

these containers coUected. residents must attach a

sticker or tag sold liv the si-rvice jtrovider at a price

nii'ant to cover tiie co-t ol the waste coUection and dis-

po>al -ervici-.
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Tal)le 1

I nil Priciii); Projrrams

Community (population)

Date

pnigiam

began

Manda-

tory or

optional

Availability (Yes/No)

Single

family

MiUti-

unit

Com-

mercial Containers

Volume

or weigbt

limited

CarUsle. PA (19.0n()) Early "fflls

Duluth.GA (10.(1(1(11 Early :(!> M
Grand Rapids. Ml (17(1.(1(1(11 l'»73 ()

Higb Briilge. NJ ( l.OUO) 1988 M

Holland. MI (30.000) 1981

Ibon. >T (9.500) 1988 M
Jefferson City. MO (36.000) Late 'fids ()

Lansing. Ml (125.000) 1975 (»

Latrobe. PA (12.000) Early "SOs M
Newport, m' (2.0001 1988 M
Olympia.WA (10.100) Early '50s M
Perkasie. PA (6.500) 1988 M
Plantation. PL (64.000) 1975 M
Seattle. "« A (500.000) 1981 (revised M

fee structure I

Vlilkes-Barre. PA (50.000) 1988

Woodstock. IL( 12.000) 1988 M

Y Y N
Y N N
Y Y N
Y Y. if <5 units N

N N
Y Y
i\ N

Y. if <5 units N
N N
N N
Y Y
Y Y

Y Y

Y N

N Y. 1-20 iniits N
Y N. if >2 units N

Program bags V
Program bags V
Program bags: own cans w/ tags V.W
Stickers for own bags or cans \"\

Program bags: irogram carts V

Program bags V.\^

Program bags V

Program bags V.W
Progiam bags V.W

Program bags \x
Own cans: bags cost extra V.W
Progiam bags v.\^

Program bags V.W

Progiam cans V.W

Program bags V
Program bags V.W

More often than nut. tlie unit pricing jiroirrams iden-

tilieil are nianilatDry anil are tlie only service option

available to residents. Otherwise, customers Ukely to

adopt the unit pricing option are those predisposed to

generate low cpiantities of waste anyway. Producers of

large tpiantities of waste woiJd likelv choose a fixed tee

option that pro\ides no incentive to reduce waste. The

optional programs identified tyjiically exist in communi-

ties where residents may individually choose to contract

with i)ii\ ate waste haiders. The.se haulers may offer the

unit pricing option as a strategy to acliieve a competitive

advantage over other haulers in the area, rather than as

a strategv to control waste generation and (hsposal

hehaWor.

GeneralJy. partici])ation is mandatory only for

single-iamilv households: in some cases tliis is the oiJv

group of customers offered municipal ser\ices. Lnit

pricing service for multi-fanuly structures (for instance,

apartment huildings). when offered, is usually only one

option availahle for this customer group. Large iiudti-

familv structures often choose other options because

their trash is tvj)icaUv commingled in a conmion recep-

tacle. In Seattle. \^ asliington. for example, the citvs

waste service is used by large midti-famUy dwellings,

but tiiev coimnoiJv choose a fixed-fee dum])ster service,

rather than a imit-jiriccd can service. Developing a

program to effectively offer unit juicing services to in-

dividual households in multi-family dweUings is a chal-

lenge, particulaiiy for urban areas composed largely of

such dwellings.

Featiu'es of Coiiipleiiieiitai'V' Prog^'aiiis

^Tien unit juicing apphes only to the collection of

mixed wastes, households mav attem|)t to find alterna-

tive, less costly means of <hsj)osal. These options include

such acceptable alternatives as recycUng and composting

or less attractive disposal alternatives, such as littering

and backyard burning. To dissuade customers fnmi se-

lecting the less desirable alternatives, many communities

have made the more desirable options readily available

to tiieir residents. Coimnunitv recvchng and composting

programs mav be particularlv important in coimmmities.

such as those in rural areas, where customers may be

able to choose imdesirable alternatives with httle risk of

detection.

Some communities that did not have recycUng pro-

grams prior to unit [iiicing have added them, and some

conuniuiities that had only drop-off recycling have added

curbside pickup for c<uivenience. In addition, some

communities have broadened the categoiies of inateiials

collected for recycling, and some have added composting

and wood-chipping progiams to divert vard waste from

landfills. Some coiiuiuinities have made these programs
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Cost (1989)

Recycling /

composting

alternatives

(Yes/No)

SI. 10 / 30-gal bag: S0.60 / 15-gal bag Y

S8.50 / 20 bags, plus a miniraum payment in taxes N
.*0.4.5 / 1 bag: -SO. 35 / 1 tag. plus 1.1 minimum mill tax ^

.*35 / quarter for .52 stickers a year, [ilus .^^LOS / \

each add'l sticker

SI. 30 / bag or S8-UI / month / cart Y
SI. 50 / 30-gal bag: .SI.20 / 16-gal bag Y
S1.30/bag Y
s:.5o / 10 bags y
S51 / 6 months, plus .S0.25 / bag Y

SI. 50 / 32 -gal bag: SI. 10 / 28-gal bag: SO. 80 / 20-gal bag Y

Variety of serWces at minimum and ijer-container costs Y

S0.80 / 20-11) bag: SI. 50 / 10-lb bag Y
Sl6/20bags Y
M least S10.70 for mini-can. or S13.75 / 30-gal can and ^

S9.00/ each add'l can

S9.30 / 8. 30-gal bags: S5.55 / 8. 16-gal bags Y
S1.22/bag Y

riiandatiiry along with unit jiricing. Most of the comple-

nientary [irograms examined for this study are a\ ailahle

to residents at no cost beyond what they pay for mixed

waste disposal. In cases where a charge is assessed for a

resource recovery jtrogram. that cliarge is less than the

conventional disposal option.

A s\nergism can exi-t lictween iniit jiricing and rei'y-

cling programs, such that the two ojierated together are

more effective in reducing conventional waste coUection

and increasing recycling than each is independently.

^ aste managers must, however, take into consideration

market conchtions for recyclahles when establishing re-

CM'lLng alternatives, as this will affect tiie beneht- recei\ ed

from such programs.

Program Effectiveness

To stiuly the effectiveness of unit pricing progi'ams.

we developed case studies of three of the sixteen com-

iininities identified with such programs. \^ e chose com-

nuuiitio with different communitv characteristics and

unit [iricmg program teatiu-es to get a liroad \iew of luiit

[pricing's effects in various application^. \^ e chose to

examine only mandatory progi-ams. as information on

optional programs mav not completely reflect the effects

of unit pricing. Finally, we chose communities with ad-

e({uate sohd waste data lor the analysis intended.

Perkasie. Pennsvlvania. is a suliiu'ban area that has

gi-own ra|ii<Lly m the last decade as a "bedroom conmiu-

nity" for Philadel])liia and .Allento^vn, Pennsylvania. The

6.000 to 7.000 residents are ])redoniinantlv white, upper-

middle class professionals hving in single-family homes.

Dion, located in central New \ork state, is a rural com-

munit\ ot approximately 9.500 residents employed

mainlv in maiud^actuiing or farming jobs. Ihon too con-

sists largely of single-family tlweUings. but ludike Perkasie

it has experienced Uttle gi'owlh in recent years. Seattle.

\^ asliington. exemplifies the effects of unit pricing in a

large, lu'ban area. \^ ith an estimated 49.5.900 citizens,

nearly hah' of Seattles residences are multi-family units.

Onlv dweUings with a small nimdier of units presently

partici|iate in Seattle's luiit pricing progTam. I nlike

Perkasie or Uion. luiit ]>ricing is not new to Seattle, and

as such. Seattle offers a look at the effects of moderniz-

ing an existing unit pricing progi-am by carefidly re-

structuring the levels of ser\ice offered and mcoqjorating

alternati\ e disjiosal programs. A second (hllerence is that

Perkasie and Ilion both had curbside recycling programs

in the jieiiod examined, whde Seattle did not. Dions

program was in jilace before iniit piicing and Perkasie's

began simidtaneously. Finally. Seattle offers a sid)-

scription can serrice. rather than a bag service as in the

other two communities.

Customer Acceptance

In the three conmuuiities we studied, unit pricing is

apparendy well accepted by most of the popidation. After

unit pricing was introduced in Perkasie in 1988. residents

were surveyed to determine their satisfaction with the

program. Forty-tivo percent of those receiring the mailed

cpiestionnaire responded. Of these, an o\erwhehiung

mmiber—more than 90 percent—supported contuuiing

the program. The Ihon and Seattle programs reported

similar levels of satisfaction among residents. Such

widespread acceptance mav stem from manv households

realizmg cost sa\ings. the sense of fairness ui that those

who generate the most mixed waste pav accordinglv. or

just the satisfaction from having an opportiuiity to con-

tribute to resource conservation.

\^ aste Flows

The effects of imit juicing are reflected in the quanti-

ties of waste generated bv residents of the commiuiitv.

Table 2 shows the sohd waste Hows—the' |iropoitioii of
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Tahic 2

Eistiiiialcd Koiilnilial Solid Vk a>lc H()«> (l(iii> |iir Near)

Perkasi,-. PA IKon. i\Y Seattle. "« A

Before After Befme Aftei- Before .\lter

I nil I nil L nit I nil Price Price

Priciii!; Priciiii; Pricini; Pricinf; Increase Increase

\^'aste jiencratcrl 2.fi0() :2.:il(l l.o50 ?,:1U) 22.1.600 232.100

Waste rci-vlcil 2110 r.2(l 170 I'M) lO.dOd 11.10(1

Mixed waste collected 2.520 l.WO 4.380 2.750 185.000 188.000

\nlrs:

• llir [icr-iuil- r\;iminfd ace otic \i'ai" lielnri* anil niie vear atti-r mill [iriiiTiii \va^ introiluceil in

1*1-1 ka-ii- ami Iliun. Tlu- Scalllc |irn;:rain. lnTau-f it ha- i-\i-li-il lui -miif linn-. ua> -tiidu-il li---

Utvr and alter a ?harp jirire niiTea-i-.

• Vtii'i-niiil-pi-icinii ua>Ie i'\u\\> f'nr I'nka^ie and Uiun wert- adjii-trd to ictlrct di\ci-iun ai-ti\ i-

II''. I lull u( I iirn-d altiT uiiil |inriii^ ua> inlroduced. Based on i-iiiniT-alinn- wilh Inral cDniniiinitv

111 fnia !-. \\t' i->lnnati'd till' i|iian tit \ III ua-tf dial Avas trenerated lint \\a- >rll-ili-|iii>t'd li\ l)aik\ aril

linrnnn: iir litlfi'inii. Ini* t'\anijilr. W r apimrtKiiU'd tin- iirlwi-rn nT\rliii;i and niixfil ua>tr and

aildrd III llir wa^Ie quantities iv|nirli'il li\ lilt- rmninunih - I In- tiital nl llii.r t\Mi adjusted streams

i:i\rs inir estimate oi tntal waste ;ieneniteil.

• liir Seatlle. lieran-i- nl il- -i/e. tile iiini|ileMt\ 111 Its waste -er\ire, and insiiifieient intiirma-

lliin. die »a-le lliius here are tlliise re|iiirled ll> the Seattle Siiliil W a-te I lilitN a- the qnanlilie-

iil re-idential waste rnlleeled and reiM'led. W e assimie iiir disiiis-iitn dial the-e
1
1 nan title- i a|i-

llire all \wl-le ;:ellerated.

tile sdliil waste f;eiieratiiiti jioiiij; to cnllcrtiim and I'ecv-

rliiii;—Idf the tlli'ee comiiiiiiiilir> iielm-e and after unit

iiriciii" clianjies. \^ aste 'fenci'ation is also affectetl liv

otiier cliaiifies Dfcuri'iiig simiiltaiieduslv. such as (•(iiii-

iiitiriit\ ;!i'ii\vtli. cliaiiges in ivcyclini: alternatives, and

ecoiininic riinditioiis.

lliiin and Peikasie (Ifcicast'd the total (|iiaiititifs of

waste i;enfrated liv 29 and 11! pefcent. fes]»'c-ti\el\ . The

|Miiti(in 111 that sent to laiidtills fell stilistaiitiaLI\ with the

e\en larjier tleei'eases iii couveutioiial iiiLxed waste (37

and II |iereent. respectively), as recyclhig quantities

iiioic than douliled in these communities. In Ilion and

Perkasie. iniit |iiiiin;; a|i|iear> to lie effective in eon-

servinj; landlill >pace liv encoiifafiini; waste feduitioii and

recM'lini;.

The fcstdts in Seattle were not as iin|iressive as in the

Ilion and I'ei'kasie examples. Seattle is a larire. tnlian

area. ho\\e\er. and unit pricin;; was jiracticed theie a-

iarhackas 1^69 when the city introduced a small varialilc

charjiefor tniit- ol wa>t<' lie\ond the liase lc\el of service.

In I'iul thccitv moved complcteh to a itnit pficini:~\stcm

with its \ariahle can rates, whi-fc residents siiliMiihed

to the mniiher of units of waste thev needed colleiled

weekK. Initialh stihscription levels tleclined. hut con-

\entional waste collected did not. Tliis siijrgests that

residents compactetl the same (juantily of waste into fewer-

receptacles. The Seattle numliers in Tahle 2 reflect waste

flows foUo\slng sharp unit price increases that occurred

in the mid-1980s. Seattle's waste generated increased 3

jiercent desitite the price increase, liiit recvcling also

increased. At lca~t part ol the^e increases mav he at-

triluited to population growth aiul other concurrent

changes. Des]iite the increases. Seattle finiily heUeves luiit

pricing is effective in conserving landlill space. Dr. Lisa

Skumatz of Seattle's Sohd ^ aste I tihty insists that the

i|iiantitv of conventional soUd waste has mcreased at a

niinh -lower jiace tinder unit jiriiing than il would have

under other priiing inechanisms.''

L niortunately. the success oi unit pricing programs

does not i-ome without its associated prohlems. a major

one hemg chversion to unacceptahle chsposal means. The

waste flows previously descrilied assimie that all waste

generated was projiciiv disposed of. either through re-

cvcling or conventional collcclioii. This is not the case.

Perkasie exjierieiiccd prohlems with increases in liack-

\ard liiiniing alter introduiing unit juicing. Other

prohlems descrilied li\ the three coimnunities include

household use of commercial diimpsters and unwanted

donations to charitahle organizations. In addition,

lonniuinities surrounding Perkasie susjiected thai the

increases in their ouii waste llows were caused li\

Perkasie residents hriiiging waste to these communities

for disposal. Interestingly, none of the unit-pricing com-

iiuinities felt that the unit juicing program had led to

increases Ln httering. hiMision activities are extrciiicK

(lifficidt to measure, hut liascd on conversations with

coimnunitv otficials. we estimate that customers in

Perkasie di\crted at least IK) tons of waste to nnac-

ccjitalile alternatives after the commnnit\ intiddurcd

unit |iiic ing. Perkasie has since implemented a Imrning

lian and ha> more strictly enforced compliance with

disjiosal restrictions, the liorough claims that these ef-

lorts have virtuall\ eliininatcd the di\er-ion prolileiiis in

its service area.

Ill our stud\ we also estimated the percentage change

in flow if there were a particular percentage change in

price. ^\ e asked, for exanijile. \^ hat wiiiild the jier-

ceiitage change in waste flows he if the jirice were to in-

crease 10 percent'.'' " This tyjie of measure, called an arc

elastit itv. aflows us to compare how sensitixe the com-

innnities are io piice increases. These [larticular mea-

sures give us onl\ crude cslimatcs of responses, hecause

llie\ do not separate effects of other changes occurring

simultaneously with the jirice increases. The arc elas-

ticities for Perkasie teU us that a 10 percent increase in
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the [irire of handling one unit of \vaste will lead to a 1

j>ercent decrease m total waste generated, a 2.6 percent

decrease in disposal of conventional mixed waste, and a

4.9 percent increase in recvcLing. Ihon s niunlaers are

similar, but Seattle's response is different. Recall,

however, that Perkasie and Dion residents were intro-

duced to a irnit pricing bag progi'am. switcliing from a

pricing s} stem that they l)asically percei^ ed as ha\ing

zero cost per unit of waste. Seattle, on the other hand,

experienced a shar]i price increase where the price had

been gi-eater than zero for many years. More impor-

tandy. Seattle residents were able to adjust to the price

increase without changing their waste generation be-

havior. Because Seattle uses waste cans mstead of bags.

residents can more easily compact their waste than can

residents of conununitie> with l)ag progi-ams. Conse-

(piently. Seattle dramatically reduced waste-can sid)-

scription le\els. without reehicing waste cpiantities. Tliis

helps explain Seattle's low response to the price

increase.

Finally, we examined waste flows as poiuids per per-

son [)er dav for each of the three commiunties. These

nundiers are hsted in Talile 3. The jier-person ipiantities

of waste generated are sinular for aE three coimmmities

initiallv. though the connnunities are quite varied demo-

gi-aplucally. Agam. Perkasie and Ihon reduced total and

conventional nuxed waste coUection and increased re-

cycling. Seattle s (quantities staved the same after the

price increase. T^liile unit pricing appears not to en-

coiu'age the desired waste reductions in Seatde at the

particular time examined, it seems to pre\ent increases

that might ha\e otherwise accompanied concurrent

changes, such as lugher income levels.

Progi'am Costs

The Perkasie and Dion progi'ams apparently aclueved

savings that more than offset the additional monetarv

costs associated with changes in w aste collection and re-

cycling progi'ams. In both conuuimities several changes

worked together to reduce waste generation. Each com-

mimitv switched to luiit pricing and broadened the scope

of its recycling progi-am. In adchtion. Perkasie reduced

waste collection ire([uencv. a practice that other stu(hes

also have shown to encourage waste reduction." Previ-

ously. Perkasie had collected mixed soUd waste twice each

week. Vk ith the start of miit pricing, it collected nuxed

solid waste and recyclables separately once each week.

Bv reducing waste generation, both conunumties realized

Table 3

Estimated Daily Waste Per Resident (poiuids per person per day)

Perkasie. PA Uion. iST Seattle. WA

Before After Before .AJter Before .After

Unit Unit I nit Unit Priie Price

Pricing Pricing Pricing Pricing hicrease bicrease

\^ aste generated 2..

5

W aste recycled 0.2

Mixed waste collected 2.2

1.9 2.6 1.9 2.8 2.8

).: 0.1 0.3 0..5 0.5

1.2 2.5 1.6 2.3 2.3

sidjstantial savings in lUsposal costs, particidarly because

landfUl fees increased rapidly in recent years with dwin-

dling permitted landiill space. Perkasie s annual costs

were roughly 10 percent lower after introducing unit

pricmg and ciuiiside recvchng than thev woidd hav e lieen

under the prior fixeil lee system. \^ e estimated that waste

progi'am changes lowered Ihon's costs by rougldv 15

percent. In Seattle, increasing the luiit price did not re-

duce costs much, if at all, because the commiuuty chd not

significantly reduce the amount of conventional waste

collection.

Some customers shared in the cost reductions ob-

served in Ihon and Perkasie. The average Perkasie

household reduced solid waste disposal expenses by at

least an estimated 825.00 per year. In Ihon. where waste

coUection had been financed out of general tax revenues,

residents paid lower property taxes when unit pricing was

introduced. In general customers realized lower costs,

but some mav have actually seen costs rise because of the

loss of ]iro])erty tax deductions on theii' mconie taxes. In

the move to iniit pricmg from either fixed fee or prop-

erty tax financmg. however, large waste generators are

most likely to experience cost increases. Households also

incur costs in the form of time and effort recpiii'ed to sort

and ])re]iare recvclables for collection. Such costs are

difficult to measure. Aj)parentlv the majority of house-

holds found the costs to be less than the Ijenefits received,

judging by the popularity and success of mnt pricing anti

related progi'ams.

Conclusions

L nit pricing progi'ams can have many effects, not all

of wliich may be attractive. These effects depend as much

on other features of the conuiuniitv as on the features of

the luiit ]iricuig progi'am itself. Xevertheless. these pro-

giams. when combined vrith complementary resource

recovery progi'ams. offer a [)roniising strategv for alter-
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inn wasitp disposal patterns to iviliice costs and extend

the lives of our nation's landfills. Our brief examination

of unit pricing progi-anis found liigh customer accept-

ance. The l'eika>if and llioii I'xaniples show the success

of the liag jinigranis in some ((iiinnLniities. Bag programs

appear to encourage tlie intended rechictions in conxen-

tional wa-te and incrca>fd recycling. Because the coni-

munitie> just rcccnth started these progi'ams. however,

it is dilhcult to know whether the observed effects are

permanent. Seattle's longer running program does not

show dianiatic clianges in wa>te How-, but unit price

increa.-es did |ironi|it cu-tomcrs to modify their waste

behaWorbv comjiactingto lower their >uliscri|)tion rates.

Examuiing more j)rogi'ams over a longer tune frame will

help us gain a Itetter understanding of the impacts of

modern unit pricing programs. !

Notes

1. Turn Ba>lalili-. \>-i-taiit Saiiitaticui ftirt-itur. Durham City

Sanitaliiui l)r|iarinii'iit. |iiT-(inal ((inmiuiiiiatinn with Dcnise

Byrd. 3 April l'»i»il.

2. GregGret'ii. Iri«|ii'rliir. Koivan ('(iiinty l)e'|iartTiu'nt (^l hn-

^ironme'iital f^rcitfctiiiii. |ierMiiial (•uniniiinicaticpii »ith Denise

Byrd. 3 April 1990.

3. E. S. Sa\as. The Oriftiriizdtion and Efficiency of Solid

ITds/c Collection ll.i-xiiiL'tnn. Ma".: l.i-\inLtcin Bcjoks. 1977).

1. Glenn Morris anil Dune an niilthaii>fn. "The Economics of

Household ^ astc (Jeni-ralion and [li-po-al lunpnlihshed pa|ier.

April 1990).

."). (ilcnn \hii-n> and I)cni:-i* B\rd. "The Effects of W ei^ht- ni-

\ (iknni'-BaM'd I'riciniiun Solid W a.-te Management" (lmpullli^lled

papei prcpaicd In]- llie I .S. KnMi'iiiiinental Protection .\gency.

()fli( ! of I'ohcN. I'lannnii;. and Evaluation. January 1990).

(i. Eisa Skumatz. Rate Analyst, (lity of Seattle SoHd Waste

Ltiht\. per«oiial ciMiniumic atiuri \\\t\\ Denise Byrd. 22 March

f990.

7. \rc ela>ticities:

IVika-ie. I'\ llinn. \Y Seattle. WA
-O.iO -11.17 +0.03

^ 0.49 + 0.48 + 0.09

+ 0.02

•^1. )'

-0.2f) -0.22

The arc elasticity is defined as the percentage change in a

cjnantity due to a change in a price. The estimates presented here

are for changes in the i|uantities of waste generated ( G ). c[uantity

of materials recycled I R). or mixed waste colfected (C) due to a

cliange in tlie unit price of mixed waste coffection (P.).

8. Vi . tliiM-h. "Gost Functions of an Lrban Government

Service: Refuse t^ollection." Reiipu of Economic Statistics 47

lf96.T): 87-92: J. Quon. M. Tanaka. and A. Charnes. "Refuse

Quantities and Freipiency of Service. Journal of Sanitary En-

gineering Division 94 (1968): 403-20.
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BOOK REVIEW

A Re\iew of

Combining Service and Learning:

A Resource Book for Community

and Public Service

A. Jolui Vogt

Combining Service and l^earning

is a rich reference soiircf f oi' anyone

responsible for athiiinisterini; stu-

dent service and learnin;: proia'anis.

such as government intern [iro-

gi'ams. or for anyone generally in-

yohed with jirogiams that coniliine

service, i itizenshiji. and education

to sensitize students to career o|)-

portunities and coinnuuiity needs.

The three vohune hook is the result

of a collaborative effort undertaken

by staff, meinfjers. and friends of the

National Society forlnteiiiships and

Experiential Education. Tiie cffoit

was led by Jane C. Kendall, the >o-

ciety's executive director, who has

spent most of her career furthering

and strengthening service and learn-

ing jirogi'anis.

\()limie 1 |iresents cha|iters on

piinciples of good practice in combin-

ing .service and learning, as well as

theories that underlie seiTice and

learning. Otlierchaiitei-s discuss |)ublic

and institutional |)olicies that can be

developed to sti'engdien service and

learning
I
irogi-ams. FinalK.tlieliistorv

of such ])rogi'ams and a discussion of

dieii- ftitlUT is presented.

A "how-to-do-it guide for sei-vice

and learning [irogiams is the subject

of Volimie II. Most of the cha[)ters in

this volume were written b\ people

who are exjierienced in running tlicsc

jirogi'anis. Tliese cliapters cover such

COMBINING SERVICE

.AND LE.ARMNG

A Resource Rook tor

Comnninit\ .irtd Public Senicc

X'oluine I

N.ltinn.il Sncicty for Internships

.ind Experiential education

,nc,.!!.ih.r.>li..nuah

xl n.Uu.ii-.1 .111.1 r.i::..n.il ..r.;.t!'.i/.ilii'ii-

subjects as legal issues, salaries,

models for youth ])rogi-ams, ])ro-

gram management, the invoKement

of faculty, and other practical top-

ics. \ oliune II also provides profiles

of service and learning programs

administered by selected colleges

and universities, school systems,

and state and local goveruuients.

Volume III is an annotated bibh-

ography on service and learning.

The book is extraordinary in

lireadth and de|ith of coverage ( 1300

total pages). Tins is generally an ad-

vantage. However, because of tliis

Itreadth. the es.sentials of a success-

fid seryice and learning program

tend to become lost among the nu-

merous chapters on basic theories

(for the most ])art reprints) and

lengthy treatments of some specific

liut not always key components (for

iustanci'. student diaries). Despite

this, tile iiook is a very im|K)rtant

and useful addition to the Ubrary of

anyone res|)onsible for or interested

in service and learning progi'ams.

.lane C. Kendall anil Associates, Com-

bining Service and Learning: A Resource

Hook for Coninutnity iind Public Service

(Kalci^h. N.C,.: National Siicirty ftjr In-

ternships anil l'\|ii'iii'Tnial Kilitcation.

1990).

The author is an ln>,liliilc oj (,in('rn-

ment faculty member nbii .s/ircm/iii's in

state and local budgeting.

North Carolina Juvenile Code
and Termination of Parental Rights Statutes

Compiled by Janet Mason and Mason P. Thomas, Jr.

This new publication from linquent, undisciplined, The cost is $8.50 per copy

the Institute of Government dependent, abused, and ($6.50 per copy for fifty or more),

is a valuable reference tool neglected juveniles and plus 5 percent sales tax

for anyone mterested m addresses the responsibilities for Nortfi Carolina residents.

North Carolina laws of those who work with To order, call (919) 966-41 19 or

applicable to children and them. It includes the child mail a cfieck or purcliase order to:

families. abuse and neglect reporting

The compilation includes law, as well as other judicial Piblications Office-JC

the North Carolina Juvenile procedures applicable to Institute of Government

Code and statutes providing children. This publication CB# 3330 Knapp Building

for the judicial termination reflects actions of the North UNC-CH

of parents' rights. The juve- Carolina General Assembly Ctiapel Hill. NO 27599-3330

nile code establishes court through the end of its 1990

procedures applicable to de- session. 90,24 ISBN 1-56011-180-1
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AROUND THE STATE

1989 Awai'ds for Financial Reporting

S. Gradv Fiillerton

Twt'Kf ;iili!itiiinal ^'iiMTmiicntal

units in _\iirtli Cai'dlina have l)efn

awarilt'd the ((i\ete-(l ( .ci-titicate of

AilucM-iiifiit for Kxct'lleMicf in Pi-

nancial Rfporting.' Lriiifdng the to-

tal uimilitM- of North Carolina

holders to lort%-nine (see Table ll.

Each fiscal \cai' tlic (iovcrnnicnt

Finance ( >fficcr> Association ((jpOAl

of the L niteil State.- anil (.anada

awards the certiticate to local Et>\-

ernment imit^ for out>tandinj: an-

imal financial report-. Tlii- award is

the liighest form of recognition a lo-

cal government unit can receive for

financial reporting.

GFOA i)egan the ]irogi'airi in

1Q4.5 to encourage unit- to jirejiare

Tabfe 1

Niirlli (ariilina Govermiient I iiits Recei\iii<;

llie rcrtificatr ul" \chic\cnu'iil for Exi't'lleiic*- in tiiianrial Re|ntrtinu.

Fi-cal Year f':»88-89

MunicipaLities

A-heville

Gary

Cliajiel Hill

(]harl()tte

('.(inc'cinl*

Durham

Garner*

Greeiislxiro

(jreen\illc''

Heiiiler-dinilli'

Hi^li P.iint

Kill DrMi 11,11-

f,iiinlit'r!(in

Miiri;aiUiiii

Ni-ulun

i'inc fuKjfl !>liure

Ralei-h

Safisbury

."^aiifcji'd

WalM' Fiire-t*

W ihiiinnlnii

W ll-oll

^ in-tiin-Salem

( .itiiritif-

liunrnmlif

(.aliarni-

Gatawlia

('liatham*

Daviil-on

t)iirliam

Fiir-ytli

* Guiilord

Heniler-(in*

Iredell

Mecklenburg

Moore

New Hano\er

Orange

Person

Randolph*

Rutherford*

Tran-yhania

\^"ake

Schuol Adnuni^tra-

tive L nit-

A-he%ille City

School Svsteni

Burlington City

School System*

Cliarlotte-

Mecklenliui'g

Sclioiil Sy-ti-m

Hi(*k(ir\ ( .\\\

SrhiMil s\ -trni

^ ake County

Board of

Eihu'ation*

\ancey County

Board of

Eihication*

(jiuniil- nt

GoMTnment-

Neii-eRixerCOG

*Iiidicate- a iinil receivinii the certificate for the first time.

Table 2

Noiib ( ar'olina Scliool Vdniini-lrati\e I nil-

Recciviii;; ibi' ( ei-titicate of Excellence in Einancial Reporlin;;

Fi-cal Year 1988-89

A-beviile City School Sy-tein

Bimcombe County Board of Kdui atiim'^

Btn-bngton City School Sy.-tem''

Carteret County Board of F.duiation*

t'atawba ("nuntx Sclmol Sx-tt-ni

Charlotte-Mecklenburg Scbool Sv-le

Hickory City School System

\^ ake County Board of Education"

Yancev County Board of Education

and puhli-h easily readable and

luider-tandalple comprehensive an-

nual financial reports covering all of

their entities, fluids, and financial

transactions during the year. Re-

ports suljmitted to the progi'am are

judged on thi- basis and are re-

viewed thorouglily by three in-

dependent evaluators. yvho are

carefuUv selected for their extensive

training and experience in govern-

mental accounting.

Nortli (.arohna units have shown

increasing interest in GFOA s pro-

gram, a- indicated liv the increasing

numiier of units receivmg the award

between 19&4 and 1989:

1989 49 units

1988 3.T units

1987 27 units

1986 22 units

1985 23 imits

1984 16 miits

'^Inilieates a iinil rei-ei\ ini: the i-ertilirate for the tirst time.

A similar award, administered

I IV tlie Association of School Busi-

ness Officers International and hm-

ited to -chool adrtiini,strative units, is

tlie Certificate of Excellence m Fi-

nancial Repiorting." Begiui in 1971.

this progTain also is starting to at-

tract the attention of North Carolina

units. For fiscal year 1986-87. only

two units were awarded the certifi-

late: nine received the award for

fiscal year 1988-89 (see Table 2 1.

1. Tin- proLTain was described in

more detail in S. Gradv Fullerton. "How

a Local Government Can I pgrade It- Fi-

nancial Re]iorting." Popular Govern-

mcH(.').S(Fall 14i!7 1:27-31.

1. This ]irogram was desci-ibed in

more detail in S. Grady Fullerton. "How

a Scbool Administrative Lnit Can L]j-

gradi' It- Finan(ial Re])orting." School

l.an Bullriin :2(l i\\ inter 1989): 1-1-18.

The author is an Institute of Govern-

ment faculty member who specializes in

iioiernmental accounting and financial

reporting.
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AT THE INSTITUTE

Two New Faculty

Meiiiljers Join the

Listitiite

This Slimmer the Institute of

Govermnent welfoined Jaiiiiie M.

Crawley and Thomas H. Thonil)iu-g

to the fariUtv. Crawlers primary

responsiljUities will be in the area of

courts and judicial administration,

while Thornburg's concentration

\vill be in the area of criminal law

and procediu'e.

Jaiiuie Crawley received her un-

dergiaduate degiee with honors

from the Liiiyersity of Micliigan and

a master's degree in history and the

philosophy of science from Cam-

bridge University. She studied jilii-

losophy at the University of Chicago

for two years before going to \ale

Law School, where she received her

Jaiiijie M. Crawley

law' degree tlris year. Crawley's

work at the Institute will cover a

number of areas related to courts,

l)arti(idarl) district courts. How-

ever, she will focus piimaiily on issues

in family law and ecpiitable distri-

bution.

Tom Tliornl)urg gi-aduated with

honors from Earlham College. Tlus

year he received liis law degi'ee and

a master's degi'ee in jjublic policy

Thoiiias H. Thorubiirg

from the University of Micliigan Law

School and Institute of Pubhc PoUcy

Studies. ThornJ)urgis not new to the

Institute, as he was a law clerk there

during the sununer of 1989. Wliile

Thornliurg's responsHDihties at the

Institute include the many areas

covered liy criminal law and jiroce-

dure, he plans to work most directly

with su]ierioi' court judges.

—Liz McGeacliY

Oettiiiger Receives Fii'st Ainendinent Award

Dr. Ehner R. Oettinger. retired

facultx mem])er of the Institute of

Go\ermnent, was recentl} honored

liy the North Carolina Press Asso-

ciation when the association pre-

sented him with the tliird annual

William C. Lassiter First Ajnend-

ment Award. The award recognizes

citizens outside the media jirofession

for theii- conmiitment to First ^\mend-

ment rights and open government.

Oettinger has spent much of Iris

career promoting a gi'eater under-

standing and [)ractice of the consti-

tutional right to freedom of speech.

As he said to the Press Association,

"Onl) tlnougli an independent, per-

ceptive, coiu'ageous free press can a

free, democi-atic society survive.

gi-ow, and prosper. In particidar.

Oettinger wcirked to impro\e rela-

tions between the press and the ju-

dicial system. In 1964 he started the

News MecUa-Achiunistrationof Jus-

tice Council, which brought together

news|)ap('r and broadcast journal-

ists, law enfonenient officials, and

judges and mendiers of the North

Carolina bar to chscuss conuuou is-

sues. The press and the judicial sys-

tem have at times been at odds, but

the coinicil, wirich was the first of its

kind ui the couutry, has been suc-

cessfid in developing an open work-

ing relationsliip between the two

gi'oups.

In addition to developing the

council. Oettinficr initiated seminars

and coirferences on press reporting

and tjie judicial system, wirich were

attended by nmuerous reporters

and other mendjers of the metha

profession. The events were held at

the Institute of Government, where

he was assistant director and pro-

fessor cjf pidjlic law and govermnent

from 1939 to 1941 and from 1960 to

1978.

Oettinger also has coauthored

educational materials to help jour-

nahsts, court personnel, and stu-

dents better understand the judicial

system. He has worked with many

national and international commit-

tees on the sidjject of the press and

the judicial system.

—Liz McGeachy



The General Assembh' of Nortli Carolina:

A Handbook for Legislators, sxih Edition

Joseph S. Ferreil

This book was written primarily to serve the needs of new legislators, but it can help any citizen

understand how the General Assembly is organized and how it conducts its legislative business.

Topics discussed include the qualifications, election, and duties of members; legislative pay and

allowances; the organization of the General Assembly; rules and procedures; the biography of a bill;

legislative ethics and lobbying; and the budget. [90.19] ISBN 1-56011-176-3.

North Cai-olina Lxgislation 1990

Edited by Joseph S. Ferrell

This comprehensive summary of the General Assembly's enactments during the 1990 legislative

session is written by Institute faculty members who are experts in the respective fields affected by the

new statutes. It covers such topics as the budget, courts, elections, criminal law, environment, health,

land-use regulation, education, social services, utilities regulation, state and local government, and

others. [90.29] ISBN 1-56011-185-2.

Local Go\'ernment Employment Law in \orth Carolina

Stephen Allred

Local Government Ennployment Law in North Carolina discusses the full range of state and federal

employment laws and court decisions affecting local government personnel administration in North

Carolina. It is designed to enable the practitioner—lawyer and nonlawyer alike—to find quickly and in

one place the law governing such issues as dismissal for off-duty conduct, drug testing, residency

requirements, the duty to accommodate handicapped employees, overtime requirements, due

process rights, and more. It includes sample personnel policies for counties and municipalities.

[90.07] ISBN 1-56011-165-8. $20.00.

Conflicts of Interest /;/ Land-Use Mannjjcmmt Decisions

David W. Owens

Conflicts of Interest in Land-Use Management Decisions examines how board members deal with

conflicts of interest as they make decisions on rezonings. variances, special-use permits, and

subdivision plat approvals. It covers statutes, ordinances, and case law nationally and reviews in detail

North Carolina law on conflicts of interest. A model ordinance and copies of relevant statutes and code

provisions also are included. [90.17] ISBN 1-5601 1-175-5. $9.00.

Orders and inquiries should be sent to the Publications Office, Institute of Government. CB# 3330 Knapp Building, UNC-CH.

Chapel Hill, NO 27599-3330. Please include a check or purchase order for the amount of the order plus 5 percent sales tax.

A complete publications catalog is available from the Publications Office on request For a copy, call (919) 966-4119,






