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The Institute of Government of The University

of North Carolina at Chapel Hill is devoted to teach-

ing, research, and consultation in state and local

government

Since 1931 the Institute has conducted schools and

short courses for city, county, and state officials.

Through monographs, guidebooks, bulletins, and pe-

riodicals, the research findings of the Institute are made

available to public officials throughout the state

Each day that the General Assembly is in session,

the Institute's Daily Bulletin reports on the Assembly's

activities for members of the legislature and other state

and local officials who need to follow the course of

legislation

Over the years the Institute has served as the re-

search agency for numerous study commissions of the

state and local governments.
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The Governor's Schools

of North Carolina

Laurie L. Mesibov

First in flight, first in freedom, and first in state-sup-

ported residential summer programs lor gifted students.
1

If vi in u i iinler whether this last achievement rates a place

on our Mate's license plates, just ask the mure than 15.011(1

Governor's School- alumni who have hail a wonderful

learning experience there. Ask the hundreds of faculty

members who have had an opportunity to teach moti-

\ atei 1 adolescents in an exciting educational environment

.

Ask local administrators and teachers who have seen not

only changes in individual students hut also the sparks

set off in class when these students return home. And ask

the education leader- in more than thirty-five other states

for whom North Carolina S program has heen a model ot

excellence.

Origins

The idea of creating this special summer program

originated in the early 1960s with former Governor (and

mm I nited States Senator) Terry Sanford and his spe-

cial assistant, writer John Ehle.
J
Sanford has explained

their goals: 'A\ e wanted to find a wav to do some research

[on gifted students] of our own. and we wanted to glam-

orize superior academic efforts by superior students. . . .

\\ e wanted to see what gifted students could do and learn

in an unlimited academic environment." 3 The summer

program also was created to give educators freedom to

try new methods of teaching and new ways of presenting

knowledge. It would he a "lahoratorv of learning" that

would demonstrate useful lessons for the entire school

The author in an Institute ofGovernmentfaculty member who

specializes in school laic. Her older son attended Governor's

School East in 1989.

system. As Sanford recalled. "It was our intention that

it serve that purpose, as well as constituting the capstone

of a statewide program ofproviding additional challenges

for students capable of superior achievement.

Sanford submitted a proposal for a residential sum-

mer program for gifted students to the Carnegie Corpo-

ration of New York, which awarded a grant of 8220.0110.

This amount was matched by eleven Winston-Salem

foundations and businesses in less than fifteen minutes

at a fund-raising luncheon.' The total of S4.i0.000 fi-

nanced the operation of the program in the summers of

I'M).'?. 1964. and l%o on the campus of Salem College in

\\ inston-Salem. At the end of that three-year experi-

mental phase, the program was taken over by the state

and is now a permanent part of North Carolina s educa-

tion program. It is funded by the General Assembly and

administered by the State Board of Education through

the Division for Exceptional Children, Department of

Public Instruction. A board of governors, appointed by

the State Board of Education, acts as an advisory body.

From the start, the Governor's School (so named by

the State Board of Education) was a success because of

it> carefully designed curriculum, strong leadership from

dedicated administrators, the faculty, and the students

themselves. As Sanford said. "The students at this school

compose a most unusual community and are a composite

ol our needs and reflect SO well the hopes we have for the

hit lire of our pen] lie here in our countvand state. "Based

on what Sanford found, it appears that his initial hopes

were realized: "For eight weeks the challenges to unleash

their minds were laid before them and all around them.

lor most of the students this was a completely new ap-

proach to education, and their response was over-

whelmingly favorable.



Participants

The school is a public school, with hooks, room,

board, and materials furnished for the students. There

is no tuition: students are responsible only for their

transportation and spending money. In 1963. 400 ris-

ing juniors and seniors representing eighty-five of

North Carolina s one hundred counties were selected.

In 1989. 800 students from every local school adminis-

tratis unit and fifteen private schools attended a six-week

term. In 1963 all students were on one campus, Salem

College in \^ inston-Salem. now called Governor s School

West. Since 1978 Governor's School East has operated

at St. Andrews Presbyterian College in Laurinburg

(hence the name change from the Governors School of

North Carolina to the Governor s Schools of North

Carolina).

Students have always been selected on the basis of

merit. Only students identified as academically gifted

under State Board of Education criteria are eligible to

attend the Governor's Schools. High school principals,

teachers, and counselors recommend academically gifted

sophomores and juniors to the local school superinten-

dent or headmaster. The superintendent or headmaster

nominates individual students according to a quota

(based on the total tenth- and eleventh-grade enroll-

ments ) of these students. A state selection committee then

chooses students for specific areas of study, either an

academic discipline (English. Spanish. French, creative

technology, mathematics, natural science, or social sci-

ence) or a visual or performing arts discipline (art. cho-

ral and instrumental music, dance, or drama). Toensure

statewide representation in the student body, the com-

mittee automatically acceptsthe firsttwo choices ofeach local

superintendent for the academic areas, and then the com-

mittee picks additional academic-area students. Students

nominated in the performing arts must participate in

competitive auditions before a selection committee.

The state's goal is to select students who reflect the

racial and sexual composition ofNorth Carolina s school-

age population. However, in 1989 black enrollment was

only at about 10 percent, perhaps because the propor-

tion of minority students who have been identified as

academically gifted is significantly lower than the pro-

Group discussion

is a common

method of

leaching at the

Governor's

Schools.
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Governor's School:

A Student's Perspective

Brian Mesibov

Toda) . nearly six months after m\ summer in

Laurinburg. I slill have only positive feelings about the

Governors School program I attended there. I haven t

forgotten the hot, humid weather or the difficulties in-

volved in spending time away horn home, but somehow

the incredible people who surrounded me for those six

weeks overshadowed all problems. I have memories of

great friends and the good times we shared working,

learning, and playing.

The program is not geared to provide mere pleasure,

of course. \s the name implies, education is the driving

force behind the Governor's Schools of North Carolina.

I was nominated by a committee at m\ high school to

attend in tile area of mathematics, and when accepted.

I was proud to have earned the opportunity. I didn t know

much about the Governor s Schools then, but my teachers

assured me that the experience would be a good one.

W hen summer finally came, I was excited vet still quite

nervous about going. Six weeks away from home seemed

like a longtime, particularly when the people there would

be strangers, booking back. I suppose I should have been

one of the more confident people. After all. I was coming

from a fairly large high school, and I d spent time away

from in\ family and friends many times. Some people at

Tin' author is a I't'MI graduate
<>J

Chapel Hill High School.

He plans to attend Stanford University in the fall.

the Governor s School had never really gone beyond the

area of their hometowns: they were the ones who really

had a right to be scared.

The first few days were as one might expect them to

be whenever a group of strangers is brought together.

People tried to find other people like themselves to be

around, and no one wanted to appear lonely. \l first I

spent most of my time with my roommate and the people

I recognized from mv high school. Soon I began to make

friends among the people in my classes and those living

around me in the dorm. After the first week was over,

most people had settled in with a group of friends and

felt comfortable on the St. Andrews campus.

The core of the Governor s Schools program is class-

room instruction. Each student has an area of concen-

tration and takes two classes a day in that area. For me.

that meant one math class every morning and another in

the afternoon. I took a beginning Pascal language com-

puter course and a matrix algebra course for the first

three weeks, then courses in problem solving and ad-

\anced topics in math the second three weeks.

These mathematics courses differed from typical high

school classes in a number of ways. Perhaps the most

significant difference was the fact that 01) summer classes

had a maximum ol fifteen students each, while my calcu-

lus class at home had nearly thirty. The smaller group

allowed for more individualized teaching and closer re-

lationships between teachers and students. Students also

felt very comfortable testing their own limits, perhaps in

part because they knew there were no grades or end-of-

course exams, (.lasses moved at a fast pace but without

the pressure to cover a set of questions defined by some-

one outside the program in preparation lor an exam. The

content of the math courses was special because the top-

ics varied so widely. Most could be taught in high school

portion of minority students in the total high school

population."

I he Governor - Schools oiler a wonderful environ-

ment for learning. There arc no grade- or credits; learn-

ing is its own reward. Exploration and sell-disclosure are

eas) in a noncompetitive atmosphere. More important is

the active role -Indents pla\ in their education— it is

something the\ do, not something done to or for them.

1 lie program encourages collaborative learning and in-

tellectual chemistn between faculty . staff, and students.

The faculty is as exceptional as the students, and their

devotion to the program is remarkable. Consider James

L. Bray, who began working with the school in 1966,

served as director from 1%!! to l''7!>. and has been di-

rector ol Governor's School West since 1978. lie de-

scribes his work as "a labor of love. ' Teachers and staff

members are selected from public school systems, private

schools, college- anil universities, and private businesses

and organizations. Approximately 130 people serve as

instructor-, counselors, and health care, recreational.
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just as they were taught at the Governor s School if

teachers had the time, but few teachers ever do.

In addition to classes in the area of concentration,

every student takes one course in philosophy and an-

other called Self in Society. These classes meet three

times each week, and they stand out in my mind as

perhaps the most special parts of the Governor's Schools

program.

In philosophy the aim of the instructor was to make

students question some tilings in life that they previously

had taken for granted. For example, the entire hasis of

knowledge and how we know what is "real was exam-

ined closely. \ve studied topics such as metaphysics,

epistemology. and ethics, with classes often involving

debates over seemingly silly issues, such as the existence

of a clearly visdile box in the middle of the classroom. At

times I became so confused in that class that I felt as if

my brain had overloaded and was ready to shut off.

^lule philosophy was said to rip students to shreds.

Self in Society was there to help put us back together.

\ alues, ethics, and other topics were analyzed as students

were encouraged to discover the different factors involved

in making them act as they do. My teacher was extremely

sensitive to her students feelings, and her caring brought

our class together. Toward the end of the summer we did

independent projects through which we each shared an

aspect of our personality, and those brought everyone

even closer. Movies, including one particularly moving

documentary on the My Lai massacre, added to the

classroom discussion.

In all of the classes, instructors treated students as

equals, a practice not commonly seen in most high

schools. Discussion was encouraged over lecture as a

method of teaching, and through this students got to

know both their subject and their classmates better.

Everyone got involved in the free exchange of ideas,

and without the pressure of tests or grades, pure

learning took place.

To supplement the curriculum, different speakers

addressed the student body each Tuesday and Thursday.

State Superintendent of Public Instruction Bob Etht-ridge

spoke, as did experts in fields ranging from apartheid to

students rights to the fourth dimension. Students were

not shy about challenging the speakers. Occasionally,

when a speaker disagreed with some students long-

Continued on next page.

Classes al ihe

Governor's Schools

are relatively small,

so students often

receive individual

attention.

and office personnel. In addition, nationally recognized

consultants provide instruction to both students and

faculty throughout the summer.

Program

The instructional program is designed especially for

gifted students and offers both enrichment, the depth with

which a subject is pursued, and acceleration, the pace at

which material is presented. As a leading scholar in

gifted education explains, "In gifted education, it's en-

richment plus acceleration (with special attention paid

to critical thinking and problem solving skills) that equals

a worthwhile program.""' The curriculum supplements

the regular high school program and emphasizes twenti-

eth century ideas and theories. Classes are structured to

take advantage oi these students abilities to comprehend

and assimilate knowledge quickly and to see the big pic-

ture. H\ all reports they are curious, flexible thinkers,

with an awareness of and sensitivity to the world around
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Continuedfrom previous page.

entrenched ideas, the assembly ended in furious ex-

changes either between students and the speaker or be-

tween students themselves. \\ bile the main purpose of the

assemblies was to challenge us to reconsider our rarely

examined beliefs, some students seemed to take the

questioning of their beliefs personally, adding to the

intensity of the debates.

After classes, we were essentially free to do as we

pleased. Sports were the fir-t choice of many students,

and intramural basketball and volleyball leagues were

organized for friendly competition. \*e also swam and

played tennis, racquetball, soccer, and good old frisbee.

There were plenty of other types of activities as well. ^S e

had an active student government association, a student

newspaper, and clubs ranging from poetry to math.

Evening events included dances on the weekends and

movies during the week, as well as performances by the

drama, chorus, and orchestra. I was awed by the talents

of many of the performers, especially those in drama. The

students directed many of their own performances, and

the level of acting was extremely high. The chorus and

orchestra also were filled with wonderfully talented per-

formers. In some wavs these students seemed to become

the closest of friends, perhaps because thev spent so much

time rehearsing and performing together.

The dav-to-dav lifestvle made me aware of significant

differences between living at home and living in a dorm,

as I will do next year in college. \^ ith all of the freedom,

there was. of course, added responsibility. Some students

learned bow to use a washer and dryer, and all of us were

expected to keep up classes and meetings on our own.

There were counselors on each hall to keep things run-

ning smoothly . but thev did not act as baby-sitters. A few

students neglected the responsibility of eating good meals

and ended up ordering pizza almost everv dav.

Being on a campus with 400 bright and talented North

Carolinians allowed friendships to flourish. \\ liile I only spent

six week- with the students there. I can honestly sav that I count

some of them as ljeing among my closest friends anywhere. At

the Governor's School people felt freer to express themselves.

Part of the liberation came from the open environment set up

through the structure of the program, and part came from the

feeling of togetherness produced by spending six weeks in a

relativelv small and closed societv.

Everyone (headed the dav when the bond would finally be

broken. On the last morning we ail met in the gymnasium for a

slide show chronicling our summer. Tear- began flowing down

the cheeks of people throughout the gvm as the pictures faded

from the screen, and everyone said their final goodbves. As the

day passed, parents arrived and friends disappeared, and soon

the ex](erience was onlv a memory.

Looking back at the weeks I spent at the Governor's

School last summer. I don't remember the specific

equations I learned or the topics we debated nearly as

well as I remember the people I met and grew close to. I

learned a lot about mathematics, but even more about

myself, and I know that I am more confident than I was

before. I -till keep in touch with a number of the friends

I made in Laurinburg. and I think we have within us

feelings from our experience that no other people in the

world can feel. These feelings of love and friendship,

in mv opinion, are among the greatest benefits the stu-

dents of our state gain from the program. I feel proud to

sav that I attended a Governor s School, and I envx those

students who will attend in the future. The state of

North Carolina will provide them with a tremendous

experience.

them: 1 h<-\ like challenge- and are not frightened h\

questions that have no right answer. Student- develop

and enhance their ability to carry7 on independent stud) .

thought, and activity. I hev learn from their peer- and.

at tune-, are humbled b) each other'- abilities and in-

-ight-.

Students attend classes in three area-. Placement in

classes in the major area of academic or arts concentra-

tion i- determined by the student's special interest and

talent. In the second area, students move beyond their

specialties to a better understanding of abstract idea-

through the studv of philosophy, cpi-temologv. ethics,

and aesthetics. In the third area, students explore val-

ues, thinking proce—e-. and social and personal devel-

opment through the study of ?elf in society. Field trip-,

such as to the .American Dance Festival in Durham or to

Di-cover\ Place in Charlotte, and guest speakers are in-

tegrated with more formal instruction.

But the school really is a twenty-four-hour-a-day

rla.-:-room. Student- are learnim: about themselves, their
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potential, their place in the world, and their obligation

to contribute to society. And students simply enjoy each

other as well. As Sylvia Lewis, director of Governor s

School East. says. "Number one. they're kids: number

two, they're gifted.' " The summer also has marked the

beginning of many lifelong friendships and more than a

few marriages. Its not just intellectual chemistry at work

here.

There is time for play as well as for work. There is an

extensive recreational program, both organized and im-

promptu, including swimming, tennis, volleyball, bas-

ketball, sof'tball. movies, dances, and a talent show.

College Day brings representatives ol approximately 100

colleges, and Parents Day brings proud lamilies to classes.

concerts, an art exhibition, and drama and dance pro-

ductions. Students produce a newspaper and yearbook.

They organize special interest groups such as an envi-

ronmental awareness group: the Live Poets Society,

w here students read their own work or that oi other poets:

a student government association: and even a chocolate-

lovers club.

Achievement

\ve should take pride in the Governor s Schools.

They have met the mission of playing "a small but sig-

nificant role in preparing these gifted youngsters for

their future tasks of creative leadership. The) have

created a vibrant community ol scholars and have been

responsive not only to the intellectual but also to the

aesthetic, physical, recreational, and emotional needs

of students. And in the future, we can expect more of

the same, although additional funds are needed to im-

prove salaries, equipment, and activities. The program

will continue to have as its primary objective providing

a differential education tailored to fit the special talents

and needs of acadeimcalh gifted students. Students will

continue to be enriched and motivated b\ the founda-

tion of knowledge, the habit of critical inquiry, and

pleasure in learning. The Governor s Schools also will

continue to stimulate schools to establish and improve

programs for gifted students by providing leadership in

curriculum development and effective teaching tech-

nique*. Educators across the state can look to these

programs as models for involving students in active

learning and as models for a spirit of exploration and

experimentation.

In Self-Renewal former Secretary of Health. Educa-

tion, and Welfare and Stanford professor John Gardner

says: "Education at its best develops the individual s in-

ner resources to the point where they can learn (and will

want to learn) on their own. It equips them to cope with

unforeseen challenges and to live as versatile men and

women in an unpredictable world. Individuals so edu-

cated will keep the society itself flexible, adaptive and

innovative.' Thus, while the benefits of the Governor's

Schools may appear to flow mainly to individuals, we all

have been enriched. Surely that is something to celebrate

and tell others about.

Notes

t. North Carolina was also the first state to operate a public

residential high school for students with special aptitude and

interest in the science- and mathematics. The North Carolina

School of Science and Mathematics opened for students in 1980.

The North Carolina School of the Arts, one of the sixteen con-

stituent institutions of The I niversity of North Carolina, offers

an arts-training program and liberal arts education at the high

school and college levels. It was the nation s only state-supported

residential arts school when it was established in 1963. See Maria

Carpenter. "The North Carolina School of the Arts." Popular

Government 53 (Winter 1988): 2-7: and James McDuffie, "The

North Carolina School of Science and Mathematics." Popular

Government 53 (Winter L988): 8-12.

2. Sanford credits Ehle with significant contributions to edu-

cation and says. "If 1 were to write a guidebook for new gover-

nors, one of my main suggestions would be that he find a novelist

anil pill linn on In- -I. ill fern Sanford, Hm What \lnnil the

People? (New York: Harper anil Row, 1966), 51. Ehle also pro-

posed state-funded campuses for academical!) gifted students

devoted to the arts, science and mathematics, languages, and the

humanities and social sciences. Much of his vision has become a

reality. Ehle was awarded an honorary degree (Litt.D.) by The

I niversity of North Carolina at Chapel Hill in 1990 for his work

as a writer and innovator in education.

3. Sanford. Hut What {bout the People. 55.

4. Sanford. Hut II hat [bout the People. 58.

5. Sanford. But II hat \hnut the People. 57.

6. The Governor's School of North Carolina (Raleigh: De-

partment of Public Instruction. 1963), quoting Governor Terry

Sanford at the school— inauguration 10 June 1063.

7. Sanford, Hut 11 hat [bout the People. 55.

K. Of the 100 Minimis enrolled in 1 063. 30were black. Carnegie

Corporation ofNew lorA Quarterly 7 (January 1964): 1.

9. Conversation with the author. 31 Ma\ 1090.

10. David Fetterman, "\\ asted Genius," Stanford Magazine

18 (June 1000): 33.

11. Conversation with the author. I I Job 1989.

12. H. Michael Lewis, Open Windows Onto the Future:

Theory of the Governor's School of North Carolina (Winston-

Salem: Governor's School of North Carolina. 1969). 2.

13. John \\ . Gardner. SelfRenewal: The Individual and the

Innovative Society, rev. ed. (New York: W. W. Norton. 1981). 26.
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Handicap Discrimination

in Employment
Stephen Allred

Scott Burgess was a short order cook for a restaurant

in Raleigh. In November. 1987. he learned lie had the

human immunodeficiency virus (HI\ ) and told his em-

ployer. The restaurant manager immediately tired Bur-

gess, solely because he had tested positive for III\ .

Burgess sued the restaurant under the North Carolina

Handicapped Persons Protection Act.
1

claiming that his

HI\ status constituted a ham lirapping condition and that

he was otherwise qualified to perform his job. In early

1990 the North Carolina Supreme Court ruled against

him,- holding that he was not a handicapped individual

as that term is used in the act. Therefore, the restaurant

manager did not violate the act when h^ fired him.

The outcome might have been very different if Bur-

gess had worked for a public employer or had sued un-

der federal law.

The law governing handicap discrimination can he con-

fusing to state and local government employers. They ma\

wonder, for example, who is handicapped'.'' What right

do handicapped individuals have to stay employed'.''

May an employer take into consideration how much ex-

tra it might cost in deciding whether to hire a handi-

capped individual? This article describes the statutes

under which handicapped people mav sue for employ-

ment discrimination: the state Handicapped Persons

Protection Act and the federal Rehabilitation Act of 1973,

as well as a bill now pending in ( longress. the Americans

with Disabilities \ct of 1990. The focus is on handicap

The author is an Institute ofGovernment faculty member who

specializes in employment laic.

discrimination law as it relates to employees with HPv.

but the principles apply to all handicaps.

The Handicapped Persons

Protection Act

Burgess brought his lawsuit under a North Carolina

statute enacted in 1985: the Handicapped Persons Pro-

tection Act. Tins is the third version of legislation pro-

hibiting employment discrimination against the hand-

icapped that the General Assembly has enacted. The

original legislation, enacted in 1971 and codified at Sec-

tion 128-15.3 of the General Statutes (hereinafter G.S.).

barred discrimination against any applicant for positions

in the state personnel system "based upon any physical

defect or impairment . . . unless the defect or impairment

to some degree prevents the applicant from performing

the duties required hv the employment sought. The act

further encouraged employment ot handicapped indi-

viduals. No enforcement mechanism was established by

this legislation, however.

In 1973. in the same year in which Congress enacted

federal legislation barring discrimination against the

handicapped, the General Assembly enacted the Handi-

capped Persons Act. CS. 168. That act provided, at G.S.

168-6, that handicapped persons were to be employed by

the state, by political subdivisions of the state, and by

all other employers "on the same terms and conditions

as the ablebodied. unless it is shown that the particular

disability impairs the performance of the work involved.

Uthough G.S. 168 prohibited discrimination in employ-
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nit'iit against the handicapped, the act did not define

handicaps as hroadly as tlic federal act, and it established

a fairly low threshold for employers to meet in rejecting

a handicapped applicant: that their disability would im-

pair their work performance.

In 1985 the General Assembly repealed G.S. 168-6

(leaving the rest of G.S. 168 intact) and enacted the

Handicapped Persons Protection Act. This act. modeled

on the federal handicap discrimination statute, covers all

employers, including the state and its departments,

agencies, and political subdivisions, that have tilteen or

more employees. The act provides a private right of

action for handicapped employees at G.S. 168A-11.

giving them the right to bring a civil action in superior

court.

The act defines handicapped persons in the same way

that the federal statute does. The term includes an indi-

vidual who ( 1 1 has a physical or mental impairment that

substantially limits one or more major life activities. (2)

has a record of such impairment, or (3) is regarded as

having such an impairment. ' Note, however, that in de-

fining "major life activities" at G.S. 168A-3(4)b. the

General Assembly included as illustrations "caring for

one's self, performing manual tasks, walking, seeing.

hearing, speaking, breathing, and learning but did not

include "working," as was done in the federal regulations.

In this wav. the North Carolina legislation defines

handicapping conditions more narrowly than is the case

under federal statute. As a result, an employer is less

likely to violate the state act than the federal law.

Like the federal statute, the Handicapped Persons

Protection Act requires reasonable accommodation of

otherwise qualified handicapped persons. The act [G.S.

168A-3(9)] defines a qualified handicapped person, with

respect to employment, as one

who can satisfactoril) perform the duties of the job in

question, with or without reasonable accommodation, in

prowdrd that the handicapped person shall not lie held

to standards of performance different from other em-

ployee- similarly employed, and I ii) further provided that

the handicapping condition does not create an unreason-

able risk to the safety or health of the handicapped per-

son, oilier employees, the employer's customers, or the

public.

Again, the state statute excludes more individuals

from the definition of qualified handicapped persons than

is the case under federal law . which, once again, makes

a violation of the state statute less likely than a violation

ol federal law.

Finally, the state statute, like the federal statute, im-

poses an obligation on employers to make a reasonable

accommodation for otherwise qualified handicapped

employees. Unlike the federal statute, however, the

General Assembly has defined the limits of reasonable

accommodation with mathematical precision. The act

[G.S. 168A-3(10)a.6] provides that the duty of reason-

able accommodation does not require an employer to

make physical changes to accommodate a handicapped

person where

I. For a new employee the cost of such changes would ex-

ceed tive percent (5%) of the annual salary or annualized

hourly wage for the job in question: or

II. For an existing employee the cost of the changes would

bring the total cost of physical changes made to accommo-

date the employee s handicapping conditions since the

beginning ol the employee's employment with the employer

to greater than fixe percent |59r) of the employees cur-

rent salary or current annualized hourly wage.

1 o illustrate, if a wheelchair-bound individual applied

for a position as a secretary with a county, at a salary of

$15,000 per year, and the county determined that it

wotdd cost at least 8750 to make physical changes in the

work area to accommodate the employee, then the count

\

could refuse to hire the individual without violating the

statute, even il the person was otherwise qualified, be-

cause the cost of accommodation would exceed the limits

ol the act. Of course, nothing would prohibit the em-

ployer from deciding to hire the employee even though

the cost of accommodation exceeded the 5 percent limit.

Obviously, the North Carolina General Assembly has

taken a much narrower view of the limits of reasonable

accommodation than has Congress.

The Handicapped Persons Protection Act also lists

certain prohibited practices for employers at G.S. 168A-

5, including a general prohibition against refusing to hire

someone or dismissing someone who is a qualified

handicapped person on the basis of the handicapping

condition. In addition, it provides examples of affirma-

tive defenses for employers at G.S. 168A-9. such as the

failure of the handicapped person to comply with work

rides and excessive tardiness or absence by the handi-

capped person.

The North Carolina act parallels the federal act in

manv ways, and it is a marked improvement over previ-

ous legislation in providing adequate protection for the

handicapped in employment. Still, the federal act is

drafted in such a wav as to provide greater protection

for covered employees.
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The Rehabilitation Act of 1973

The Rehabilitation \d of L973 is the federal statute

governing the rights ofhandicapped individuals. The act

has served as the model for states to follow in enacting

their own handicap discrimination statutes, and it has

been the ad most often used to challenge employment

decisions as violating the rights ol the handicapped.

The act defines the term handicapped person ver\

broadly,5
to include anv person who "(i) lias a physical

or mental handicap which substantially limits one or

more major life activities, (ii) has a record of such an

impairment, or (iii) is regarded as having such an im-

pairment. " B\ including in the definition of handi-

capped person those individuals who are "regarded as

handicapped, the act extends protection to people who.

for example, are fully recovered from a heart attack and

vet may be considered unpaired by a potential employer.

Excluded from the definition of handicapped person is

"anv individual who is an alcoholic or drug abuser whose

current use of alcohol or drugs prevents such individual

from performing his or her job or who constitutes a di-

rect threat to the property or safety of others.

The act applies only to recipients of federal contract

funds. Specifically, Section 503 of the act provides thai

anv person who enters into a contract for more than

$2,500 with the federal government for the procurement

of personal property and nonpersonal services "shall take

affirmative action to employ and advance in emplo\ meiit

qualified individuals with handicaps.' Section 504 of the

act applies to recipients offederal financial assistance and

provides that "no otherwise qualified individual with

handicaps . . . shall, solelv bv reason of his handicap, lie

excluded from the participation in. lie denied the ben-

efits of, or he subjected to discrimination under anv

program or activity receiving Federal financial assist-

ance." Section 504 has been interpreted by the I nited

States Supreme Court to prohibit discrimination against

the handicapped in employment.

In the same case in which the Supreme Court held that

Section .)()! barred discrimination against the handi-

capped in employment, the Court also held that Section

504 only applied to the specific program of an employer

receiving federal funds. \\ itb congressional passage ofthe

Civil Rights Restoration Act in l
1
'!!!!. however, the effect

of the 1984 ruling was overturned so that the entire cor-

poration or other covered employer (including a state or

local government employer) is covered l>\ the require-

ments of the act, not just the particular subunit of the

employer receiving the federal funds.'
1

At least one court

has held that the Civil Rights Restoration Act should be

applied retroactively to allow discharged employees to

bring their handicap discrimination suits.
1 "

The Rehabilitation Act protects "otherwise qualified"

individuals from discrimination based on handicap. In

\')1 <
>. in a case arising in North Carolina, the I nited

States Supreme Court defined an "otherwise qualified"

person as "one who is able to meet all of a program's re-

quirements in spite of his handicap."" That is. an oth-

erwise qualified person is one who can perform the

essential functions of a particular job.
IJ

\\ bethel a given individual is an otherwise qualified

handicapped person is often a difficult question to an-

swer. Each case is unique and of limited precedential

value because of the vast variance in individuals and jobs.

Nonetheless, a wide range ol conditions have been found

to constitute handicapping conditions in recent years,

giving rise to the acts protections.
13 On the other hand,

where the individual is not otherwise qualified, the em-

plover has no duty of reasonable accommodation. For

example, one court ruled that a hearing-impaired

school bus driver was not otherwise qualified within

the meaning of the act, because his inability to local-

ize sounds meant that he could not ensure safety for

his riders.

\\ hen a handicapped person has been determined to

be otherwise qualified, the Rehabilitation Act requires

an employer to make reasonable accommodation if that

would enable the person to perform the jobs essential

functions. Sometimes this may be easily accomplished;

for example, a local government employer could prob-

abl\ make a reasonable accommodation for an otherwise

qualified secretary who was confined to a wheelchair.

Accommodation is not reasonable, however, if it requires

a fundamental alteration of the job, or if accommoda-

tion imposes undue financial and administrative burdens

on the employer. \\ here reasonable accommodation

does not overcome the effects of a person s handicap,

or where reasonable accommodation causes undue

hardship to the employer, failure to hire or promote

the handicapped person will not be considered dis-

crimination.

The determination of whether reasonable accommo-

dation is possible for an otherwise qualified person also

is not always easily made. For example, when Pennsyl-

vania refused to provide readers for its blind income-

maintenance workers in the Department of Public

\\ elfare, the workers sued under the Rehabilitation Vet.
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claiming that the department's refusal constituted un-

lawful discrimination.
1 " The department argued that the

Mind employees were not otherwise qualified employees,

because they did not possess an essential qualification of

the job: the ability to read. At a minimum, the depart-

ment argued, even if the employees were deemed other-

wise (qualified, the cost of providing readers would be

prohibitive.

The employees responded that they were otherwise

qualified, in that in the past the\ had successfully per-

formed their jobs with the aid of readers, paid for by the

employees. In other words, the employees claimed, they

were otherwise qualified because, with accommodation.

they were able to perform all the job functions associated

with their position.

The court agreed with the employees and held that

they were otherwise qualified as that term is used in the

act. Turning to the reasonable accommodation issue, the

court stated that the matter could essentially be reduced

to one question: would the cost of providing reader- be

greater than the act demands'.'' The court said no and held

that the department must provide readers lor the em-

ployees. Judge Pollak. writing for the court, explained

why:

1 am nut unmindful of the very real budgetary constraints

tinder which the [employer] operates, and recognize that

accommodation of these plaintiffs will impose some further

dollar burden upon an already, overtaxed system of deliv-

ery of welfare benefits. But the additional dollar burden

is a minute fraction of the . . . personnel budgets. More-

over, in enacting section 504, Congress recognized that

failure to accommodate handicapped individuals also im-

poses real costs upon American societv and the American

economy, . . . \\ hen one considers the social costs which

would flow from the exclusion of persons such as plaintiffs

from the pursuit of their profession, the modest cost of

accommodation—a cost which seems likely to diminish, a-

technology advances and proliferates—seems, bv com-

parison, quite small.
1

In this case, then, the court decided that the emplo) -

ecs were entitled to the readers, even though there was a

substantial cost associated with the accommodation. If

the employer were a small North Carolina municipality

instead of the state of Pennsylvania, would a court reach

the same result? Perhaps not. The regulations imple-

menting the act do not -pell out precisely how an em-

plover mav demonstrate that an accommodation would

impose an undue hardship on its operations, but the

regulation- do list three factors to be considered in mak-

ing ibis determination:

1) The overall size of the recipient s program with

respect to the number of employees, number and

tvpe of facilities, and size of budget

2 1 The tvpe of the recipient s operation, including the

composition and structure of the recipient's work

force and

3) The nature and cost of the accommodation

needed'"

Appendix A to the regulations notes that "a small day-

care center might not be required to spend more than a

nominal sum. such as that necessary to equip a telephone

for a secretary with impaired hearing, but a large school

district might be required to make available a teacher's

aide to a blind applicant for a teaching job." Thus, a

small employer might successfully argue that the cost of

accommodating an otherwise qualified handicapped in-

dividual is simply unreasonable, even if the same indi-

vidual could be reasonably accommodated by a larger

employer.

The Americans with Disahilities Act

of 1990

Currenth pending in Congress is the Americans with

Disabilities Vet of 1990 [U.K. 2273/S.933]. This bill has

passed the Senate and the House and. as of this writing,

is in a conference committee to reconcile the differences

between the two versions. It would extend the prohibi-

tion against handicap discrimination currently under

Section 504 of the Rehabilitation Vet of 1973 to private

employers and state and local government employers that

do not receive federal funding. For the first two years

following the effective date of the act. all employers with

twenty-five or more employees will be covered: after that,

all employers with fifteen or more employees are subject

to the act.

Title I of the act establishes requirements for employers.

The act defines disabilities, as under the Rehabilitation Act

and under the Handicapped Persons Protection Vet. to in-

clude "(A) a physical or mental impairment that sub-

stantially limits one or more of the major life activities of

such individual: (B) a record of such impairment: or (C)

being regarded as having such an impairment. The

general rule established by the act is that no employer

may discriminate against a qualified individual with a

disability solely on the basis of that disability. I he em-

ployer is required to provide reasonable accommodation

for qualified individuals with a disability.
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Reasonable accommodation is defined as including

(A) making existing facilities used by employees readily

accessible to and useable by individuals with disabilities:

and

1 1! i job restructuring, part-time or modified work sched-

ules, reassignment, acquisition or modification of equip-

ment or devices, appropriate adjustment or modifications

of examinations and training materials, adoption or

modification of procedures or protocols, the provision of

qualified readers or interpreters, and other similar ac-

commodations for individuals with disabilities.

The act further defines die duty of reasonable accommo-

dation by listing factors to be considered in determining

whether an accommodation would impose an undue hard-

ship on an employer. These factors include die cost of ac-

commodation, die financial resources of die employer, die

number of employees, die type of operation, and the compo-

sition, structure, and functions of the work force.

Tike the North Carolina General Statutes, the act

prohibits discrimination against a qualified individual

with a disability with regard to any term, condition, or

privilege of employment. The act provides an affirmative

defense for employers: that application of certain qual-

ification standards is necessary and substantially related

to the ability of an individual to perform or participate

in the essential components of the job or program.

The act is to be enforced by the Equal Employment

Opportunity Commission, using the same procedures and

with the same remedies as now exist under the Civil Rights

Act of 1964 (which prohibits employment discrimination

on the basis of race. sex. religion, color, or national origin).

If the .Americans with Disabilities Act of 1990 is en-

acted, the effect on state and local governments woidd

be minimal, as most public employers receive federal

funds and thus are covered already by the Rehabilita-

tion Vet on which this statute is based.

Hr\ a? a Handicap

\Hiat rights does an individual with RT\ have under

state and federal law? The greatest source of protection

for employees with HI\ who suffer adverse employment

decisions would appear to be the Rehabilitation Act of

1973. The act has been applied to a variety of cases in-

volving HT\ hi the workplace. The most important re-

cent case interpreting the act. however, is one that

involved tuberculosis, not HI\ . Nonetheless, the case has

important implications for employees with Hi\ .

In School Board of Nassau County v. Arline
20

the

I nited States Supreme Court held that contagious dis-

eases are a "handicapping condition" under Section 594.

Although the Court s decision involved a schoolteacher

with tuberculosis, the rationale of the opinion strongly

supports the argument that HH also is a disability un-

der the act.

The plaintiff in Arline was discharged from her job as

an elementary school teacher following a recurrence of

tuberculosis. She brought suit against the school board,

claiming that her condition was a handicap as defined by

the act. The Supreme Court found that Arline was a

handicapped individual because she previously had been

hospitalized for tuberculosis and therefore had a "record

of impairment" within the meaning of the act.

The Court noted that although Arline fit within the

broad definition of a handicapped individual, the act onlv

protects people who are both handicapped and otherwise

qualified. The Court further stated that a person who

poses a significant risk of communicating an infectious

disease to others in the workplace is not otherwise quali-

fied if reasonable accommodation by the employer will

not eliminate that risk.

The determination of whether a person handicapped

by a contagious disease is otherwise qualified, under the

Arline decision, must be based on an individualized in-

quiry by the reviewing court. The inquiry must rely on

reasonable medical judgments about ( 1 ) transmission of

the disease. 1 2 ) the amount of tune the carrier will be in-

fectious. (3) the potential harm to third parties, and (4)

the probabilities that the disease will be transmitted and

will cause varying degrees of harm. The reviewing court

usually should defer to the reasonable judgment of pub-

he health officials (for example, the Centers for Disease

Control) in making these inquiries.

The Court declined to answer the questions ofwhether

an asymptomatic carrier of a contagious disease, such as

HI\ . could be considered to have a physical impairment

and whether such a person, solely on the basis; of conta-

giousness, coidd be considered a handicapped individual

under the act. It is significant to note, however, that the

Court cited congressional action that amended the defi-

nition of handicapped individual to include those who are

"regarded as impaired : ''Congress acknowledged that

society's accumulated myths and fears about disability

and disease are as handicapping as are the physical limi-

tations that flow from actual impairment. Few aspects of

a handicap give rise to the same level of public fear and

misapprehension as contagiousness.

Since the Arline ruling, a number of lower federal
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courts have considered the question of HI\ and ac(jnired

immunodeficiency syndrome (AIDS) as a handicapping

condition. In Thomas v. Atascadero I nified School Dis-

trict" the court held that AIDS is a protected disability

under Section 504 of the Rehabilitation Act of 1973. This

case did not involve an employee, but a child with AIDS

who was barred from kindergarten after he bit a class-

mate. A similar result was reached by the court in District

27 Community School Board v. Board ofEducation of

City ofNew lorA' and in Ray v. School District of De-

Soto County.'

An important federal case involving AIDS in the

workplace is Chalk v. I nited States District Court Cen-

tral District of Ctdifornia and Orange County Super-

intendent of Schools' In that case a teacher of

hearing-impaired children in the Orange County. Cali-

fornia, school system, who was hospitalized with pneu-

monia and diagnosed as having AIDS, won the right to

return to his teaching duties. The court relied on Arline

for the proposition that an employee with a contagious

disease is included within the Rehabilitation Act's defi-

nition of a handicapped individual. The court also found

that Chalk was "otherwise qualified' because he was

physically and mentally able to teach and because there

was no evidence to demonstrate any appreciable risk of

AIDS transmission in the normal classroom setting.

W hat can a local government employer learn from

these decisions'.'' First, the decisions underscore the im-

portance of properly educating employees as to the na-

ture of the disease and the ways in which it can be

transmitted. Second, it would appear that an employer

who dismisses an employee with HD7 or AIDS because

of fear of contagion acts at its own peril and may violate

applicable state and federal statutes. Third, the federal

courts have held, at a minimum, that contagious diseases

may be handicapping conditions under the Rehabilita-

tion Act of 1973. Further, each federal court squarely

faced with the issue has held that a person with HI\ or

AIDS meets the definition of a handicapped individual

under the act. Local government officials must consider

carefully whether a personnel decision adversely affect-

ing an employee with UI\ or AIDS could successfully be

challenged in federal court under the Rehabilitation Act.

HIV and North Carolina Law

In addition to the requirements of the Handicapped

Persons Protection Act discussed above. North Carolina

state and local government employers also must be aware

of the requirements of G.S. Chapter 130A, Article 6, the

communicable disease law." The act provides that "[a]ll

information and records, whether publicly or privately

maintained, that identify a person who has AIDS virus

infection or who has or may have . . . [AIDS] shall be

strictly confidential" [G.S. 130A-143]. There are limited

exceptions to the confidentiality rule in the statute, such

as the one permitting disclosure to health care providers

giving care to infected individuals. The act also autho-

rizes the Commission for Health Services to decide who

has to be tested. Until recently, the commission limited

testing to those who seek it voluntarily. Proposed regu-

lations, however, would partially rescind anonymity of

testing.

In 1989 the General Assembly amended G.S. 130A as

it relates to people with Hl\ . It now provides that, ex-

cept as otherwise provided in the act. ( 1) no HrV test may

be required or performed to determine suitability for

continued employment and (2) it is unlawful to discrimi-

nate against any person with HI\ or AIDS in employ-

ment [G.S. 130A-148(i)]. The act authorizes individuals

aggrieved by an act or discriminatory practice of an em-

plover to bring an action for relief in superior court

w ilhin 1!!() days of the date that the person became aware

of the alleged discriminatory practice, but it limits rem-

edies to declaratory and injunctive relief (including or-

ders to hire or reinstate an aggrieved person), as well as

retroactive pay and attorneys' fees.

The acts apparent protection for employees or ap-

plicants with AIDS or HIV is severely undercut by the

remainder of G.S. 130A-148(i). however. The act further

states that nothing shall prohibit an employer from (1)

requiring an AIDS test of applicants as part of pre-

employment medical examinations. (2) denying employ-

ment to an applicant solely because that person tests

positive for HTY . (3) including an AIDS test as part of an

annual medical examination routinely required of all

employees by the employer, and (4) reassigning or firing

an employee who has AIDS or HIV infection if continua-

tion of employment of the employee "would pose a sig-

nificant risk to the health of the employee, coworkers,

or the public, or if the employee is unable to perform the

normally assigned duties of the job.'

State and local government employers are cautioned

that, notwithstanding these provisions of the communi-

cable disease law. the federal handicap discrimination

law. as noted above, consistently has been construed b\

the federal courts to prohibit employment discrimination

against persons with \IDS or 1H\ infection. Thus, the
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A Summary of Handicap Discriminatioi Laws

Individuals Employers Where Chief

Covered Covered Konnil Effect

1 [andicapped People with physical North Carolina G.S. 168A Provides remedies

Persons or mental handicaps, employers with for those

Protection or with a record of such fifteen or more not covered

\cl impairment employees hy federal law

Rehabilitation Same, plus those Recipients 29U.S.C. Provides remedies

Vet of 1973 withHR of federal

f uiid-

§§ 7(11 -796i for government

employees

and applicants

Americans with Same, plus those All employers U.K. 2273/ Greatly expands

Disabilities withHR with twenty-five S. 933 scope of

Vet of L990 or more employees handicap

law coverage

Communicahlc People with North Carolina G.S. 130A, Permits employment

disease law communicable

diseases.

including Ill\

employer- \rt. 6 decisions

on Hl\

changes enacted to the North Carolina law should have

little practical effect on public employers.

The Effect of Burgess

Let s return to Scott Burgess - case, in which he

claimed that bis dismissal upon disclosure to his employer

that lie was lll\ po-hive constituted a violation of the

Handicapped Persons Protection Act. The North Caro-

lina Supreme Court, in denying his claim, noted two dis-

tinctions between the North ( Carolina act and the federal

handicap discrimination law. First, the court held thai

although both statutes define handicapped persons as

those who are limited in one or more "major life activi-

ties, the North ( iarolina statute does not include work-

ing as a major life activity. In other words, because the

employee did not -bow that a major life activity was im-

paired, be was not ''handicapped. Second, the court

held that the North Carolina statute, unlike the federal

statute, provides that it i- not a discriminatory action for

an employer to discharge a handicapped person "because

the person ha- a communicable disease which would

disqualify a non-handicapped person from similar em-

ploy ment. - In the court s view, "proper application of

the . . . principle- id statutory interpretation compels us

to conclude that our legislature did not intend that the

definition of 'handicapped person would include a

person solelv because he suffers from a communicable

disease.

In rejecting the employee s claim, the court relied on

the legislature's rejection of a 1987 amendment to the act

that would have protected people infected with HIV. The

Burgess case thus reached a different result than the

federal courts had reached on the question of extending

the protection of handicap discrimination statutes to

people with the Ill\ infection.

I be practical effect of the Burgess case on state gov-

ernment as an employer and on local government em-

plovers is nonexistent. Given that local government

employers are covered by the federal handicap dis-

crimination act, thev would -till be potential!), liable for

claims of discrimination against HI\ -positive employees

or applicants. The Burgess ease only means that plain-

tiffs with such claims must invoke the protection of the

federal law (as opposed to state law I.

If. as is expected, the Americans with Disabilities Act

of 1990 is pas-ed bv Congress this year and signed into

law, the result will be to bring all employers under the

same rule: that individuals with HI\ are handicapped

and entitled to bring claims of employment discrimina-

tion. The Congressional Research Service, in analyzing

the pending federal legislation, has unequivocally stated
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that the act s "provision on contagious diseases or iiiiec-

tions would cover persons with AIDS or who are posi-

tive for antibodies to HI\ ."

Conclusion

Three questions were posed at the beginning of this

article: \Hio is handicapped? \\ hat rights do the handi-

capped have to employment? What costs may an em-

plover consider in hiring the handicapped? To answer

those questions, first, whether one is handicapped de-

pends on which statute is used to define the term. The

federal statute has been interpreted b\ the courts to reach

further in including individuals as handicapped than has

been the case under state law . Second, the right one has

to employment varies with the nature of the handicap,

status as otherwise qualified, and the remedy afforded

by federal versus state law. Third, an employer may take

into consideration the costs involved in accommodating

a handicapped individual in determining whether to hire

that person: the limits of reasonable accommodation are

more precise under the state statute than under the fed-

eral law

.

Handicap discrimination law will continue to develop

at a rapid pace. State and local government employers

are advised to stav current anil seek legal advice as nec-

essary in dealing with this difficult area. *•*
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Installment Financing

under G.S. 160A-20:

New Opportunities and Procedures
A. Fleming Bell, II

During the last decade, North Carolina counties and

municipalities have relied more and more on installment

financing contracts (also frequently called lease-purchase

agreements) to finance the purchase of the equipment,

land, and buildings that are needed to provide the ser-

vices their citizens demand. I nder these contracts, a se-

curity interest is created in the property being acquired

to secure payment of the purchase money.

Section 160A-20 of the North Carolina General Stat-

utes (hereinafter G.S.) has provided the necessary

statutory authorization for local governments to enter

into such transactions.
1 The property is the financier s

main recourse in the event of a default: the statute stipu-

lates that no "deficiency judgment" may he rendered

against the local government in an action for breach of

the contract.
J

(Since 1988. G.S. 160A-20 also has authorized water

and sewer authorities created under G.S. Chapter 162.

\rticle 1, to engage in secured financings.' While this

article is concerned only with cities' and counties' trans-

actions, much of what is said also applies to water and

sewer authorities.)

I he popularity of secured transactions of this type can

be attributed to several factors. First, the state constitu-

tional requirement ' of voter approval that applies whenever

a local government "incurs debt" (that is, "borrows money")

"secured by a pledge of the faith and credit" (defined as

"a pledge of the taxing power") apparently does not ex-

tend to G.S. 160A-20 transactions. The statute explicitb

provides that "the taxing power of a citv or count \ is not

and may not be pledged directly or indirectly to secure

The author is an Institute of Government faculty member

whose specialties include the lau ofgovernment contracts.

any moneys due under a contract authorized bv [G.S.

160A-20]."5

Second, the interest that a local government pays in

a G.S. 160A-20 transaction is exempt from federal in-

come taxation if the transaction meets certain Internal

Revenue Service requirements. A correctly structured

secured transaction is treated, for federal income tax

purposes, in the same manner as a local government bond

issue: the Internal Revenue Service considers it to he an

"obligation ol the city or county, and the interest on it

is exempt from taxation under the Internal Revenue

Code.'' Those financing G.S. ldOA-20 transactions find

them attractive because of the tax-exempt interest that

they can earn. Cities and counties also benefit financially

from the transactions, because some of the tax savings

are usually passed along to them in the form of lower

interest rates.

A perceived third advantage of G.S. 160A-20 trans-

actions is flexibility of structure and cost, as compared

with certain other financing techniques such as general

obligation bonds. The term of installment agreements can

be shorter—and the amount financed, smaller—than

would be feasible for bond issues (although longer-term,

larger G.S. 160A-2O financings are also possible). Issu-

ance costs, which are related to transaction size, are fre-

quently less for smaller G.S. 160A-20 transactions than

for conventional bonds.

As such transactions increased in popularity during

the 1980s, certain limitations and questions concerning

G.S. 160A-20 became apparent. This led in 1989 to a sub-

stantial revision of the statute by the North Carolina

legislature.' These legislative changes are the focus of

this article, which updates an earlier discussion of G.S.

160A-20. 8
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Prior Limitations and Questions

The prior version of 160A-20 seemed to contemplate

that local governments would enter into two-party pur-

chase money security interest transactions with sellers of

real or personal property. The seller would siipplv

financing for the purchase of property and would take

hack a security interest in the property to secure pay-

ment of the purchase price.

Mthuiigh such transactions did occur, the majority of

proposed installment purchases involved not two parties

but three: a buyer, a seller, and a financing institution.

To make use ol third-party financing, local governments

often resorted to elaborate financing structures to turn

a three-party transaction into a two-party "buyer-seller"

arrangement fitting the statutory scheme.'
1

Vnother difficulty involved the scope of transactions

authorized by G.S. 160A-20. Purchases of real property

could be financed under the statute, for example, while

construction or repair of buildings on that same prop-

erty were not covered bv its provisions.
1 "

Some cities and counties tried to avoid the latter

problem b\ selling land to private de\ elopers and then

buying it back through an installment sale arrangement,

once a building constructed to the local government s

specifications had been built on it. Such arrangements

presented other questions, however, regarding proper

procedures for disposing of public property and the

potential need for compliance with the public bidding and

contracting laws in the construction of buildings intended

for governmental purchase and use.

Other local government,- made use of nonprofit cor-

porations to complete construction projects. Such a cor-

poration would borrow money to finance the construction

of a desired building or other structure. It then would

lease the completed structure to the city or county, with

lease payments set at a level sufficient to retire the debt

inclined bv the corporation. This type of arrangement,

like the sale-buyback structure, raised bidding law

issues. It also posed a more general question regarding

governmental power: could a local government use a

nonprofit corporation to do indirectly what it could not

do directly?

The Legislative Response

The new version of G.S. 160A-20 directly addresses

the third -party financing and construction or repair

financing questions discussed above. In addition, the act

clarifies and expands some of the procedural require-

ments for entering into secured transactions.

Third-party financing authority for purchases

The revised statute makes clear that cities and coun-

ties may make direct use of banks and other third-party

financing institutions in financing purchases. Specifically,

it provides that thev "mav purchase or finance the pur-

chase of real or persona] property by installment con-

tracts that create in the property purchased a security

interest to secure payment of the purchase price [for-

merly, purchase money] to the seller or to an individual

or entity advancing moneys or supplyingfinancing for

the purchase transaction.
""

Thus, instead of creating a financing structure where

a bank or other financier serves as a surrogate "seller

of the property or i> assigned a vendors contractual

rights to receive installment payments. 1 - a local govern-

ment mav procure the amount and type of financing it

needs directly from a bank. Typically, the governmen-

tal unit will execute a promissory note promising to re-

pay with interest the money borrowed and will give the

financing institution a security interest in the property

to ensure that it does so. (In the case of real property,

this security interest will take the form of a deed of

trust.)

Construction and repair financing authority

Perhaps the most important provision of revised G.S.

160A-20 is its expansion of financing authority in the

construction area. New G.S. 160A-20(b) specifically al-

lows the financing of construction or repair projects (such

as new7 jails, city halls, or water and sewer lines, or the

renovation of existing buildings, structures, or other

improvements) through contracts that grant a security

interest in the fixtures or improvements being constructed

or repaired, in the land on which they are located, or in

both. The security interest (a deed of trust) secures re-

payment of moneys that are advanced or made available

for the construction or repair work.

I nder this provision, a local government may obtain

a construction loan to finance needed capital improve-

ments in much the same way that a private individual

would borrow money to pay for construction of a house.

An important procedural safeguard accompanies this

expanded authority, however: contracts under G.S.

160A-20 that involve the construction or repair of
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fixtures or Improvements on real property must be ap-

proved bv the North Carolina Loral Government Com-

mission under the requirements of G.S. Chapter 159,

Article !!. regardless of their size.

Escrow agreements

Another ncn provision authorizes the use of escrow

accounts in connection with the advance funding of

G.S. 160A-20 transactions." Ksrrou accounts increase

local governments' flexibility in stmcturing secured

transactions under G.S. 160A-20(a) and (b) by allow-

ing units to borrow money (and perhaps "luck in an

interest rate) in advance oi the time that the funds

are actualK needed as part ot a purchase transaction

or construction project. Money that is made available in

advance by hanks and other financiers is held in es-

crow and invested, pending disbursement as part of a

transaction.

The interest a governmental unit earns on such an

advance-funding investment often will more than offset

the interest cost of the advance loan. However, if the unit

uses an escrow account in connection with a secured

transaction involving tax-exempt interest income, it also

must be mindful of federal arbitrage and rebate regula-

tions. These rides govern the extent to which a local gov-

ernment may retain profits it makes by investing at

taxable interest rates money that it borrows at tax-exempt

rates.

Prohibition of noiisuhstitution clauses

Noiisuhstitution clauses attempt to limit local gov-

ernments flexibility in making alternative arrangements

in the event that an installment financing contract is ter-

minated. They van in their terms and severity, but gen-

erally thev state that if the local government has a

contractual right to terminate the agreement because of

Capital Financing: Techniques and Statutes

Installment financing under G.S. 160A-20 is only one

of several techniques used by North Carolina cities and

counties to meet their capital financing needs.

Bonds

The most familiar financing vehicles are general ob-

ligation (G.O.) bonds and revenue bonds. A G.O. bond

is a loan obligation backed by the taxing power (the "full

faith and credit"') of the local government borrower; it

usually requires voter approval. A revenue bond is an

obligation that is secured by the revenues expected to be

earned from the project being financed (for example, a

water system or a parking garage).

Another, newer vehicle for borrowing is the special

obligation bond, which may be backed by a variety of

revenue sources other than locally levied taxes. Examples

of revenues that may be pledged to secure special obliga-

tion bonds include fees, charges, state-shared taxes, and

(for cities only) sales tax receipt-,.

Although G.O. and revenue bonds may be issued for

a variety ol purposes. North Carolina cities and coun-

ties may onlv make use of special obligation bonds for

certain solid-waste facilities. Detailed statutes govern

each type of bond (see. respectively, G.S. Chapter 159.

articles 4 and 5. and Chapter 1591 ).

Leases and Continuing Contracts

Other provisions that are sometimes cited as provid-

ing statutory authority for specific capital financing

transactions are the leasing enabling laws for counties and

cities (G.S. 153A-165 and 160A-19) and the county and

city enabling statutes for continuing contracts (G.S.

153A-13 and 160A-17).

Leases

The leasing statutes authorize cities and counties "to

lease as lessee, with or without option to purchase, any

real or personal property for any authorized public

purpose." They also specify that all leases with option to

purchase of personal property are subject to the com-

petitive bidding laws.
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nonappropriation of fluids ami it chooses to exercise that

right, it cannot replace the property being financed with

other equipment, services, or facilities to perform the

same (or a similar) function. The prohibition remains in

effect for a prescribed period, which may be as long as

the duration of the original contract. The intended ef-

fect of such a clause, quite obviously, is to discourage the

local government from exercising any right that it may

have to terminate the contract because of nonappro-

priate of funds.

Such clauses, which in any event ma) have been un-

enforceable in most G.S. 160A-20 transactions.
1

' are now

specifically prohibited. New G.S. 16l).\-2(l(d) specifies

that no contract entered into under the statute may con-

tain a clause that restricts the governmental unit s right

to continue to provide a service or acti\ it\ . or to replace

or provide a substitute for any fixture, improvement,

project, or property financed or purchased under the

contract.

Public hearing requirement for real

property transactions

In apparent recognition that real estate transactions

under G.S. 160A-20 may well involve substantial

financial commitments for a number of years, the 1989

amendments require that a public hearing be held on any

G.S. 160A-20 contract that involves real property

(whether it is a purchase contract or a contract for a

construction or repair project). A notice of the hearing

must be published once (in a newspaper of general cir-

culation)
1

at least ten days before the hearing date.

Requirements for Local Government

Commission approval

Certain G.S. 160A-20 transactions must be approved

by the Local Government Commission (LGC) in accord-

ance with G.S. Chapter 159. Article o. as well as correctly

Although G.S. 153A-165 and 160A-19 do not specifi-

cally mention financing arrangements, a number of at-

torneys think that they provide an independent source

of statutory authority to create financing structures for

construction or repair projects or for real or personal

property acquisition—structures that involve a lease of

the property to the city or county as part of the financing

plan. Thus, for example, a city or county might lease a

completed building from a corporation that finances

construction of the building, with the lease payments

equaling the principal and interest payments of the cor-

poration, and with title to the building being conveyed

to the city or county once the corporation's debt is paid.

(Questions about the applicability ol the competitive

bidding statutes are among the issues that may arise with

such an arrangement [see page 17].)

Other experts assert that the leasing statutes probably

are intended only to authorize traditional lease agree-

ments—that is. contracts for the rental and use of prop-

erty—liecause they make no mention of capital financing.

The fact that purchase options are allowed is. in their

view, insufficient evidence that financing is authorized.

These experts point out that in other cases where the

General Assembly has allowed local governments to en-

ter into capital financing arrangements (for example, the

Local Government Bond Act. the Revenue Bond Act. and

G.S. 160A-20), it has provided explicit directions and

often very detailed tides concerning how those transac-

tions are to be structured. In their opinion, fairly spe-

cific statutory enabling authority is needed to uphold par-

ticular financing arrangements for local governments, just

as such authority is needed to mortgage public property.

Continuing Contract Statutes

G.S. 153A-13 and 160A-17 authorize comities and

cities, respectively, to enter into continuing contracts

"some portion or all of which are to be performed in en-

suing fiscal years." If a city or county enters into a con-

tinuing midti-vear contract, it is required by the statute

to appropriate sufficient funds in each fiscal year to meet

that year's continuing contractual obligations.

A disagreement similar to that about the leasing en-

abling laws exists concerning the scope and meaning of

these statutes. Wliile some persons see them as an inde-

pendent source of authority for creating midti-year cap-

ital financing programs, others disagree. They argue that

G.S. 153A-13 and 160A-17 should not be intei-preted as

authorizing particular kinds of contracts, but rather as

specifying that contracts that fire otherwise authorized

by stutute may extend beyond the current fiscal year.

They contend that specific enabling authority is probably

required for any type of financing arrangement con-

templated by a city or county and that a general au-

thorization to enter into multi-year contracts will not

suffice.
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structured under G.S. Hill \-20. The 1989 amendments

toG.S. 160A-20 clarify thelaw concerning when the LGC

approval requirements apply.

First, as noted earlier, LGC approval is required for

am secured trunsui'tiiin that involve- the construction

or repair of fixture- or improvements on real property.

In addition. LGC approval is required for any real or

personal property purchase transaction under G.S.

HillA-20 that meet- certain requirements set out in G.S.

159-1481 a II 1). (2), and l.'il: that is, if

1 l it "extend- for five or more year- from the date of

the contract, including optional renewal periods:

2 1 it obligates the local government "to pay sums of

money to another: and

3 1 it obligates the local government, "over the full term of

the contract." including renewal periods, for the

lesser of S500.000 or "a sum eipial to one tenth of

one percent ... of the appraised value of property

subject to taxation" by the local government.

The requirements of Article 8 do not apply to installment

contract- "for the purchase, lease, or lease with option

to purchase of motor vehicles or voting machines," to

contracts entered into between a local government and

the -tate or federal government as a condition for grants

or loan- to the local government, or to loan agreement-

entered into by a unit of local government pursuant to

the North Carolina Solid Waste Management Loan

Program (G.S. Chapter 1591).
w

A local government that is proposing a G.S. 160A-20

agreement for which LGG approval is required must

applv for approval of the contract to the LGC secretary.

The secretary may require the units governing hoard or

it~ representative to attend an informal, preliminary

conference before the secretary accepts the application.

In addition, the unit's finance officer or other designated

official must give the secretary a sworn "statement of

del it" like that required by G.S. 159-55 in connection with

a general obligation bond issue.

Article 8 of G.S. Chapter 159 lists a number of fac-

tors that the LGC ma\ consider in determining whether

to approve the contract. The contract may be approved

onlv it the unit - net deht. after the contract i- executed.

will be 8 percent or less of the appraised value of prop-

erty subject to taxation bj the local government. iThe

amount- to be paid under G.S. 160A-20 agreements

and other contract- subject to Article 8 are counted as

"debt for purposes of tin- calculation, i I he LG( . must

also find that

1 1 The contract is "necessary or expedient.

2 1 "[T]he contract, under the circumstances, is

preferable to a bond issue for the same purpose."

3) The sums that fall due under the contract are

"adequate and not excessive for the purpose of

the contract and can be met without an "excessive"

increase in taxes.

4 1 The local government "is not in defaidt in any of

its debt service obligations" and either has good

debt-management policies and procedures or has

assured the LGC that it will manage its debt "in

strict compliance with law.

The unit need not meet all of the listed conditions if it

can show that la) the project is both "necessary and

expedient." (b) "the proposed undertaking cannot be

economically financed by a bond issue, and le) "the

contract will not require an excessive increase in taxes.

If it tentatively decides to denv the unit s application

because the information submitted does not provide a

sufficient basis for approval of the application, the LGC

is to notify the local government and then hold a public

hearing on the application il the unit requests one. Ar-

ticle 8 specifies that LGC approval of an application is

not to he regarded as an approval of the legality of the

contract.

Conclusion

North Carolina local government- will probably con-

tinue to expand their use of installment financing agree-

ment in coming years, as a means of increasing their

flexibility in paying for the assets they need to perform

their function-. In structuring G.S. 160A-20 transactions,

care must be taken both to comply with all applicable

statutes and to draft contractual terms that adequately

protect the local government - interests. W ith such cau-

tion, however. North Carolina local governments should

find that secured financing transactions are a valuable

addition to the assortment of financial tools available to

help them provide governmental services efficiently and

effectively. V

Notes

1. Local governments in North Carolina have no inherent

authority to mortgage or encumber public property [\aughn v.

Commissioners of Forsyth County, 118 N.C. 636. 64042 (1896)].

Specific statutory authorization i- needed for transaction- that

create a security interest, lien, or mortgage on property that a

local iimernment own- or i- acquiring or constructing.
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2. If one breaches a contract involving a security interest,

the financier often can repossess the property securing the

financing and sell it to recover some oi the money lost because of

the breach. A deficiency judgment, which is prohibited in G.S.

160A-20 transactions, is a judgment entered by a court against a

breaching borrower for any loss suffered by the financing entity

that was uncompensated alter the repossessed property was sold.

3. Water and sewer authorities were added to the coverage

of the statute during the L988 regular session of the legislature

[1987N.C. Sess. Laws ch. 981, § I].

4.N.C. Const, art. V, § 1.

5. G.S. 160A-20I f'l. The reader -hold be aware, however, that

the constitutionality of G.S. 160A-20 is being challenged in a case

currently on appeal to the North Carolina Court of Appeals,

Wayne County Citizens Ass'n for Better Tax Control v. Vt ayne

County Bd. of Comm'rs, 90 CvS 1
7')

I \\ a\ ne < lounty . March 29

and April 6, 1990), appeal docketed. No. 908SC577 (Ct. \pp.

June 1. 1990). The plaintiff-appellant assert- thai the ty] I

transactions that the statute purport- to authorize require voter

approval under Article \. Section I. of the North Carolina

Constitution. The trial court held the statute to be constitutional.

6. For a discussion of the federal income tax treatment ol the

interest paid by local government- under financing agreements,

see A. J. Vogt et al., 1 (nude to Municipal Leasing. 2d (rev.)

printing (Chicago: [Go\rrnmental] Finance Officers Association

of the United States and Canada. I

1 )!!."]). 54-58. Its coverage of

this area, although no longer complete because oi postpublication

changes in arbitrage restriction- and other provisions oi federal

tax law. remains generally accurate.

7. 1989 N.C. Sess. Lawsch. 708.

8. A. Fleming Bell, II. "Lease-Purchase Agreements and

North Carolina Focal Governments." Popular Government 19

(Spring 1984): 8-17.

9. A set ofdocuments for creating such a structure is included

in A. Fleming Bell, II. 1 Model Equipment Lease-Purchase and

SecurityAgreementfor \orlli Carolina Local Governments, with

Annotations and Appendices (Chapel Hill. N.C: Institute of

Government, 1985).

10. See A. Fleming Bell, II. "Questions I'm Most Often Asked:

To what extent max North Carolina cities and counties make use

of lease-purchase financing in real estate transaction-.' Popular

Government 51 (Spring 1986): 33-35.

11. G.S. 160A-20(a). Italicized word- indicate new statutory

language.

12. See the financing structures discussed in Bell. "Lease-

Purchase Agreements. " 10-11.

13. G.S. 160A-20(e).

14. G.S. 160A-20(c).

15. See Bell. "Lease-Purchase Agreements," 16, and Bell, I

Model Equipment Lease-Purchase and Security Agreement. 21—

25.

16. G.S. 160A-20(g).

17. See G.S. 1-597.

18. G.S. 160A-20(e). Prior to enactment of this provision, there

was a good deal of uncertainty concerning which G.S. 160A-20

contracts, if any. were subject to LGC approval. See Bell. "Lease-

Purchase Agreements. 13- 1 I.

19. G.S. 160A-20(e) [see subparagraph (2)]; G.S. 159-1 18(b).
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Department of Cultural

Resources:

Special Programs

for All Our

Citizens

Boyd D. Catliev

Each year millions of North Carolinians use public

libraries, visit historic sites and museums, and at-

tend concerts and lectures. How many of us realize that

these programs and services, which so often are taken

for granted, are in large part made readily available

through the support of North Carolina's Department ol

Cultural Resources?

Created in 1971, the Department ol Cultural Re-

sources was the first cabinet-level arts agency established

in the I nited States, and it continues to be the onh agency

of its kind providing such a diversity of services under

one administrative umbrella. The department consists of

five divisions: the North Carolina Museum of Art. the

State Library. Archives and History, the North Carolina

Symphony, and the North Carolina Arts Council. To-

gether they share the mission of enriching the cultural,

educational, and economic well-being of citizens and

visitors to North ( iarobna through the preservation, de-

The author is administrative research director far the De-

partment ofCultural Resources. He wishes to thank the division

directors jar their assistance in preparing this article Photo-

graphs are courtesy of the North Carolina Department oj Cul-

tural Resources.
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velopment, promotion, and dissemination of artistic

historical, and informational resources. The key to ful-

filling this mission is outreach—touching the lives ol our

citizens and offering services that are provided by no

other agency of government.

Visitors In the Museum of

Vrt rnjuv another famil)

event, tin* Vmerican Polk

Vrt Festival.

North Carolina Museum of Art

In 1917 the General Assembly appropriated SI mil-

lion for the purchase of Old Master paintings, making

North ( .arolina the first state in the country to create an

art collection for its citizens with public funds. That ac-

tion ultimately led to the establishment of the North

Carolina Museum ol Art.

Toda) the museum s art collections represent 5.000

years of man s artistic achievements, extending hack to

the ceremonial art of ancient Egypt. The first appro-

priation bought 139 Old Master canvases in 1952's art

market. Years later, in the early 1960s, the Samuel Kress

Foundation presented sixty-nine paintings and two

sculptures to the museum. Those two acquisitions formed

the core ol a collection that is nationally recognized for

its outstanding examples ol European paintings. Collec-

tions of ancient. African and New World, Judaic, and

twentieth century art have been added since 1960.

The museum mounts twelve to fifteen changing exhi-

bitions annually, ranging from contemporary works by

North Carolina artists to the art of other countries and

culture-. Major exhibitions have included a 1984 show-

ing of works by Andrew, Jamie, and V ( '.. \^ veth: a 1987

retrospective of the work of Sir David \\ ilkie. a Scottish

painter; and "Robes of Elegance," a 1988 exhibition of

kimonos from the national museums of Japan.

In addition to the exhibits, an array of events and

educational activities at the museum are designed for all

ages, from day-long family festivals and Friday night

feature films to free guided tours offered in English.

French, German, and Spanish. The museum also shares

staff anil volunteer resources through its statewide out-

reach programs. These free services are educational and

include slide lectures that aecompam exhibits, work-

shop- and instructional packets for educators, and

technical assistance from staff.

Guided tours for schoolchildren often are tied to their

specific curricula in history, art history, or art. I nder

the guidance of the museum s education department,

specially trained volunteers called docents present a wide

varietv of tours structured to cover guidelines provided

h\ the state's Department of Public Instruction. Requests

for special program topics are accommodated whenever

possible. The education staff also works with the De-

partment ol Public Instruction to offer renewal credit

summer workshops in art history and criticism for pub-

lic school teacher-.
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The state continues to protect its investment by pro-

\iding annual operating funds, which are supplemented

by contributions/ and earned income by the North Caro-

lina Museum of Art Foundation. This generous state

support allows the museum to operate without charging

admission.

Archives and History

The North Carolina Division of \rrhivesand History,

the third oldest -tatc historical agencv in thecountn . was

established in I'HI.'i ;i- the North (.arolina Historical

Commission. It is one of the largest and most active

agencies of this type in the nation. Required by law to

"promote and encourage throughout the state knowledge

and appreciation of North Carolina history, Archives

and History operates programs in archaeology, pres-

ervation of historic structures and sites, archives, and

historical publications. Publications include books,

pamphlet*, and a quarterh journal of the state's history.

In addition to its Raleigh office, the division has two re-

gional offices in Asheville and Creenville to provide a

fuller range of services to the western and eastern parts

of the state.

The division operate- the Museum of Histor\ in Ra-

leigh and regional history museums in Elizabeth City,

Favette\illc. and Old Fort. These museums not onl\ of-

fer exhibits that interpret the history of their regions but

also provide a broad range ol consultative services in such

fields as collections management and security to nonprofit

museums in their areas. A \er\ popular Tar Heel Junior

Historian Club network, sponsored by the Museum of

History, enables thousand- ol high school student- to

learn North Carolina history and to participate in state-

wide "History Howl competition- that test their knowl-

edge of our state's heritage.

The divisions twenty-four owned and maintained

historic sites draw nearh a million visitors a year to at-

tractions ranging from the -plendor of Tryon Palace to

the pastoral beautv of the Zebulon \ anee Birthplace. In

addition to presentinga vivid picture of North Carolina's

varied heritage, our historic sites sponsor special edu-

cational and children's programs. A recently opened site

is the ( iharlotte Haw kins Brown Memorial, near Sedalia.

Through exhibit-, oral histories, and educational pro-

grams, the site commemorates Dr. Brown s work as the

state's first major black educator. Another significant

addition is the Hornet Ireek "Living History Farm.'' near

Pilot Mountain, which, when full) operational, will pro-

: :, .~. ,

The mountain craft of "countrj

woodworking is demonstrated

to a group ol youngsters during

Pioneer Living Day at Vance

Birthplace Stale Historic Site

near Weaverville. The Division

ot Vrchives and Histon

maintains twenty-four historic

sites in "North Carolina.

vide visitors with a realistic view of farm life in late nine-

teenth centur) North Carolina.

01 course, North Carolina ha- many other historical

attractions not adniinistered h\ Archives and History.

such as historic Beaufort in the east and the Museum <>l
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The Elisabeth II Slate Historic

Site, a sijuart'-ri^^t'il -ailing

hark representative of sixteenth

century vessels that transported

Sir Salter Raleigh'- eoloni-t- In

the New \\ orld, i- open to

\ i-ilnr- in Manteii.

house iir how best to conserve a fragile doD in a museum

display.

In addition to its work with museums and sites, the

division houses the State .Archives. North Carolina has

long been known nationally for its archival and records

management programs. In 1964 the State Archives re-

ceived the first national Society of American Archivists'

Distinguished Service Award. The division maintains

more than one hundred million carefully preserved lo-

cal and state documents, which are available to citizens

for research. Most document- also have been microfilmed

for greater acce-sil>ilit\ .

North Carolina's archives offer excellent opportuni-

ties for genealogists and individual researching family

history. Training sessions are offered annually to assist

the public in this popular activity. Legally, county

records are required to lie offered to the State Archives.

Here visitors ruav examine original wills, deed-, census

records, marriage records, and estate settlements.

As with the state, local government records are

scheduled for retention or destruction on the basis of

recommendation- of the division- records managers. In

an era in which all kind- of informational data prolifer-

ate, our records management staff offers sound guidance

on which records need to be retained for future refer-

ence and winch mav be disposed of as duplicative or of

little administrative, legal, fiscal, or research use.

In the area of educational outreach. Archives and

History engages in cooperative ventures with colleges and

public schools in the -tate. including archaeological digs

and special college courses. Nearly one hundred student

interns per year perform duties that advance the agency s

programs while exposing the students to career possi-

bilities in public historical agency work. From partici-

pating in an archaeological excavation to inventorying

local historic properties, intern- gain practical experience

in "hand- on hi-torv while learnim: about the pa-t.

the Cherokee Indian in the west. The division maintains

a cooperative working relationship with most of those

attractions and provides consultative services, for in-

stance, suggesting techniques on how to restore a historic

North Carolina Symphony

The North Carolina Symphony is a sixty-eight-mem-

ber orchestra that performs classical, pops, and educa-

tional concerts throughout the year. Since it- founding

in 1932 by North Carolina composer and conductor

Lamar Springfield, the symphony has been dedicated to

education and quality entertainment for the people of

North Carolina.

The SvmphoiiN currently perform.- nearly 200 con-

certs each vear. Although based in Raleigh, the Svm-
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phony travels all across North Carolina. For instance,

in fiscal year 1988-89 the orchestra journeyed 21.879

miles, visiting fifty-seven of the state s one hundred

counties. Each season the orchestra performs in ten to

fifteen counties with low per-capita income: such counties

are not often visited by a symphony and do not have lo-

cal symphony support groups.

Working with the public schools, the orchestra per-

forms educational concerts for schoolchildren. Sym-

phony support staff offer workshops for music teachers

throughout the state in preparation for these concerts.

Special educational materials enable teachers to [prepare

their students for the music they will hear.

More than 95 percent of its concerts in Raleigh's Me-

morial Auditorium were sold through subscriptions for

the 1989-90 season, and numerous individual concerts

have been sell-outs in recent years. In addition to its high

quality ofmusicianship, the Symphony's popularity also

can be attributed to the internationally known guest

artists and conductors who join it for performances. A

sample of the stars who have appeared in recent years

includes Andre Watts. W vnton Marsalis. Kathleen

liattle. Kiri Te kanawa. Pinchas Zukerman. Doc Sev-

erinsen. Dizzy Gillespie, and Eric Knight.

Along with the classical and pops concerts in its regu-

lar season, the Symphony performs a loung People's

Concert Series in various North Carolina communities.

Like the in-school educational concerts, these perform-

ances are designed to help children learn about classical

music. In the future this series will be televised over

public television.

The Symphony is supported bv funding from the

General Assembly, contributions by individuals and

corporations, and ticket sales. During fiscal year l

('88-

8 (
* more than two thirds of the Symphony s income came

from ticket sales and private and corporate contribu-

tions. At a time when orchestras all over the I nited States

are experiencing financial crises, the North Carolina

Symphony enjoys broad support from the citizens of the

state. A recently completed $10 million endowment

campaign will help ensure future service to North

Carolina.

the country. Although the services of a modern state li-

brary extend to all citizens of the state, the primary re-

sponsibility of the State Library continues to be

furnishing information needed by state government to

develop policies and programs. Because of the liighly

The North Carolina Symphony

performs nearly 200 concerts

each year throughout the state.

y gHh
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State Library

The North Carolina Division of the State Library is

one of the oldest state libraries in the I nited States.

Founded in 1812 to serve the General Assembly, it has

evolved into one of the premier institutions of its type in
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Environment, Health, and

Natural Resources Secretary

BUI I obey, Governor Jim

Martin, am! ( ulliiral

Resources Secretary Patric

Dorse) -hart- a -lnr\ with

youngsters during the 1990

Summer Reading Program,

'"Book a I rip to Africa." at

the North Carolina Zoological

Park in Vsheboro. The

program i- sponsored li> the

State Library

.

technical needs nf government, the library provides ac-

cess in commercial and governmental electronic data

bases that offer the most up-to-date information on

even tliini' from population statistics to purchasing costs

for products used in state offices. Through these elec-

tronic networks, the .'Mate Library ab-o i- ahle to obtain

from other state and national libraries books, periodi-

cals, and other information materials not kept in its own

collection.

Since 1909 the Nate Library ha- assisted local com-

munities in ail part- of the state in developing public li-

hrarv services. Today there is at least one professional

librarian managing a public library in all but one of the

-tate - counties. The Ceneral A-semblv. moreover, ex-

tended this development mandate to include professional

aid to the -tate - community college and corporate li-

braries Programs ranging from a children - summer

reading -eric- to the electronic sendees of the North

Carolina Information Network are provided to public

and corporate libraries across the -tate.

I he Mate Librar\ - North Carolina Information

Network link- libraries in more than ninety counties to

major commercial and -tate data bases. These include

Standard & Poor'-, the State Data Center'- LINK, the

North Carolina (Inline Union Catalog, and the North

Carolina Automated Purchase Directory, rhroughhigh

speed telecommunication-, it offer- the private, corpo-

rate, and governmental sectors the most up-to-date in-

formation available \- a pool of resources, the network

represents the financial investment in library materials

and electronic information sendees made by all of the

state - public and private institutions. It has become a

model for other -tate- creating -imilar svstems because

it wa- the first, and for a long time the only, one to em-

pha-ize -ervice to rural communities and small busi-

nesses. H\ providing sources of marketing, -ale-, and

financial data and by developing programs to instruct

small-business managers in using the network, the State

Library i- helping rural counties learn how to use this

information in small businesses and local government.-.

I he State Librarv also offers special -ervice- through

it- librarv for the Blind and Physically Handicapped,

which maintains a collection of book- and magazine- re-

corded on audio ca.-r-ettes and phonograph record-. To

use this librarv. a person registers for the senice, and

new titles are automatically sent on a regular ba-i-. I itle-

are cho-en from a general "profile of reading intere-t-

maintained for each cu-tomer. Even cassette or record

used hv a customer is recorded in a data base to avoid

-ending duplicate title-. The library distributes these

braille materials to reader- in North and South Carolina.

The demand for tin- vital -ervice continue- to increase

annual!)

.

One "f the State Library - most important tasks is
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distributing more than $15 million in state and federal

grant funds to public libraries. This money is used to

support hook and material purchases, automation,

electronic data networks, in-service education, and the

construction of new public library buildings. Some of

these funds also support special adidt learning programs,

elementary and secondary school student research, and

literacy projects. To he eligible to receive funds, library

systems must employ professional, certified librarians,

and provide matching funds at a minimum doflar-for-

dollar level.

North Carolina Arts Council

For many years North Carolina has been a leader in

the arts. The first of thousands of thriving community

arts councils in the United States was founded in \\ in-

ston-Salem in 1919. PlayMakers Repertory Company at

The I niversitv of North Carolina at Chapel Hill was the

first state-supported theatre in the country dedicated to

the development of American drama. This year the

nation's oldest outdoor drama. The Lost Colony, pre-

sents its fifty-third season in Manteo. And the North

Carolina School of the Arts, which has produced main

top artists, was the country s first state-supported resi-

dential school for the performing arts.

Continuing this strong tradition, the North Carolina

Arts ( louncil, formed by executive order in 1964. was one

of the first state arts agencies in the I nited States. Its

mission is to enrich the cultural life of the state by nur-

turing and supporting excellence in the arts and by pro-

viding opportunities for every North Carolinian to

experience the arts. It fulfills that goal through a network

of community arts councils, which operate at the mu-

nicipal or county level.

These community arts council-, receive funding for

special projects from the state council. Many of them are

designated as local distributing agents for the funding ol

the Grassroots \rts Program. This program, established

by legislation in 1977. was the first per-capita funding

program in the country for local arts initiatives. The

program provides funds to local arts councils, which use

them for community arts projects or for suhgrants to

other arts organizations or programs.

The Arts Council also provides varying levels of state

and federal funding to its 1,500 constituent nonprofit arts

organizations. These funds are available through a wide

array of grant categories to which organizations can ap-

ply and for which they must generally provide a dollar-

for-dollar match in local funds. These organizations

range from gospel quartets to symphony orchestras, from

mime troupes to Shakespearean theatres, from clogging

groups to modern dance companies, and from local po-

etry societies to statewide litcrarx clubs.

"Jubilee-style" »o>pel

singers, the Badgett

Sislers (left to right,

Connie Stedman, Cleonia

Graves, ami Celester

Sellars), received die

1989 North Carolina Folk

Heritage Award. Tin-

award program is a

projt-rl ol (he North

Carolina Aii* Council.



30 I' () P I L A R G V E R N M E N T

To Learn More
about the Programs of the

Department of Cultural Resourees

Office of the Secretary. Patric G. Dorsey (919) 733-4867

Public Affairs (919) 733-5722

North Carolina Museum of Art (919) 833-1935

Archives and History Administration (919) 733-7305

irchaeologj (919) 733-7342

Historic Preservation (919) 733-4763

Historic Sites (919) 733-7862

Historical Publications (919) 733-7412

Museum of History (919) 733-3894

State Capitol (919)7334994

Visitor Services (919) 733-3456

Tryon Palace (919) 638-5109

Western Office ( 704 ) 298-502

1

Eastern Office (919) 752-7778

North Carolina Symphony (919) 733-2750

State Library Administration (919) 733-2570

Information Services (919) 733-3270

Public Library Development (919) 733-2570

Special Services (919) 733-4376

North Carolina Arts Council Administration (919) 733-2111

Community Development, FolkJife (919) 733-7897

Literature Arts. \ isual Arts (919) 733-211

1

Performing Aits (919) 733-2821

Through competitive selection, fellowships of varying

amounts are awarded to professional artists (those who

have made a career commitment to their art), allowing

them to set aside time to work, to purchase supplies and

equipment, to achieve specific career goals, and to devote

full attention to the creation of their work. In addition,

artists on an approved roster can perform residency en-

gagements in the public schools. These schools apply to

the Arts Council for funds to support those residencies.

\nother higlilv successful support project, the \ isit-

ing Artist Program, places artists in the state s fifty-eight

community colleges to serve as arts resources to the sur-

rounding communities. The artists who participate in

these yearlong residencies offer community workshops

and performances, public school educational programs,

and a variety of other services.

North Carolina s rich and multicultural heritage in

the traditional arts is promoted and preserved through

a wide range ofprograms and projects sponsored by the

council. One very special project is the North Carolina

Folk Heritage Award Program. These awards are pre-

sented annualh to folk artists in recognition of their

contributions to traditional American culture. Recent

honorees include an Appalachian ballad singer, a fiddler.

blues guitarists, basket makers, and potters.

The Arts Council also administers the Art Works in

State Buildings Program, which allocates one half of 1

percent of construction costs of state buildings for in-

stallation i if wi irks i if art in those 1 mildings. The pr< igram

greatly benefits not only the artists it employs but also

the many citizens of the state who visit or work in those

buildings. Artists are chosen through a careful screen-

ing process that includes input from the building s ar-

chitects, its government agency, and representatives of

the Department of Administration and the North Caro-

lina \rts ( louncil.
•*



Budget
Joseph S. Fcrrell

North Carolina, like all stales and the federal gov-

ernment, uses a budget tn control go\ eminent expendi-

tures. \\ itii few exceptions, state agencies and institutions

may spend public nionev onl\ within tin' constraints im-

posed b\ the budget. The state budget is enacted h\ the

General Assembly and administered hv the governor.

This article describes the General Assembly s role in the

budget process.

Overview of the Budget

North Carolina operates on a fiscal year that rims

from ,lul\ 1 to June M). and its budget is organized and

administered on that basis. The total stale budget lor the

The author is an Institute of Government faculty member

whose specialties include the General Assembly. The article is

adapted from u chapter in the author's forthcoming revised edi-

tion of The General ^ssembl) of Nurlli Carolina, A Handbook

for Legislators, published by the Institute ofGovernment.

1989—90 fiscal year was almost *I2 billion. That sum in-

cluded all miini'N that came to and was spent by state

government. 01 those funds, 20 percent came from the

federal government, and (
* percenl from agency receipts.

Not all ol thai money was subject to legislative con-

sideration. The General Assembly exercises ultimate

control over programs wholly or partially funded from

federal dollars, hut it does not attempt to regulate the

flow of that money in the same way it does revenue

from stale sources.

Most state revenue and expenditurt—$7.4 billion of

that S12 billion total—Hows through the General Fund.

It is this money thai claims the lion's share of legislative

budget deliberations. Most General Fund revenue comes

from the state income and sales taxes: the largest expend-

itures are lor public schools (about II percent of Gen-

eral Fund appropriations) and programs administered

by the Department ol Human Resources (about 15 per-

cenl of the General Fund). Spending for public educa-

tion at all levels (elementary and secondary schools.
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ii iniini mit\ col lire-, am I higher education (consumes two

thirds of General Fund revenue.

The other major state funds subject to appropriation

1>\ the Genera] Assembly are the Highway Fund and the

Highway Trust Fund. Together these funds comprise 10

percent of the state budget. The gasoline tax. the high-

way use tax. and various fees collected with respect to

ownership and operation of motor vehicles are the rev-

enue sources for these funds.

Balanced Budget

I lie state constitution provides that "the total expend-

itures of the State for the fiscal period covered by the

budget shall not exceed the total of receipts during that

fiscal period and the surplus remaining in the State

Treasury at the beginning of the period. This means

that the state must operate on a cash basis, at least with

respect to the revenue side of the ledger, and that state

government as a whole may not spend in any given fiscal

period more money than comes into the state treasury.

To sav that the budget must be balanced is a shorthand

way of saving that the total expenditures of the state for

the fiscal period must lie offset on the other side of the

equation by an equal amount of revenue. That revenue

comes primarily from current tax and fee collections, but

it also includes surplus funds on hand at the beginning

ol the fiscal period, the proceeds of bond issues, federal

funds, agency receipts, and other sources.

|{otb the >tate constitution and the statutes require the

governor, as director of the budget, to "continually sur-

vey the collection of the revenue 2 and to "effect the

necessary economies in state expenditures ' to prevent

expenditures from exceeding revenue. The governor

recommends, and the General AssembK enacts, a bal-

anced budget h\ estimating the revenue side of the

equation and appropriating the expenditure side. After

the budget is enacted. onl\ the expenditure side of the

equation can be controlled with any degree of certainty.

The constitution and statutes therefore require the gov-

ernor to ensure that the balanced budget requirement is

observed b\ curtailing expenditures if revenues tail to

materialize in the amounts anticipated.

The statutes ~a\ that the General Assembly's appro-

priations are "maximum, conditional and proportion-

ate. ' That is. appropriations are maximum in that an

agenc) ina\ not spend more than is appropriated, con-

ditional in that they are dependent on actual revenue

collections, and proportionate in that the total amount

that all agencies are to spend is proportional to actual

revenue collections. The governor is required to moni-

tor revenue collections and determine how much of the

money appropriated by the legislature should be allo-

cated each quarter.' The governor may. but need not.

consult the Advisory Budget Commission in so doing. If

necessary to avoid a deficit or overdraft, the Executive

Budget Act directs the governor to reduce all appro-

priations on a pro rata basis." In practice that is rarely

done, because it coidd mean discharging employees or

reducing salaries. Instead, the governor typically puts a

freeze on filling vacant positions and reduces the amount

of money made available to agencies for spending on

nonpersonnel items.

Most appropriations not expended or encumbered by

an agency at the end of the fiscal year revert to the

unencumbered credit balance in the state treasury.'

Reversions become part of the revenue that the next

General Assembly may employ to balance its budget.

Appropriations for capital improvements do not revert,

even if unencumbered, nor do grants-in-aid. Occasion-

ally special provisions in the expansion budget may pro-

vide that certain specific appropriations do not revert.

Preparing the Budget

As ex officio director of the budget, the governor is

directed by the state constitution and the Executive

Budget \ct to prepare a budget for consideration by the

General Assembly.'' Because a new General Assembly is

elected every two years, the practice has always been that

the governor presents to the first regular session a bud-

get covering two fiscal years." There is no barrier, how-

ever, to annual budgeting if the governor and General

Assembly choose to operate that way. Since 1074 the

General AssembK has held a second regular session in

each even-numbered year primarily for the purpose of

refining the budget for the second year of the bienniiim.

The governor is assisted in preparing the budget by

the Office of State Budget and Management (OSBM I and

the Advisory Budget Commission (ABC). The OSBM is

administratively located in the ( tffice of the Governor.

It provides staff support for the governor's constitutional

and Statutory duties as director of the budget" and is

headed by the state budget officer. In preparation for

both the first and second regular sessions, the budget

office solicits budget requests from state agencies. It re-

ceives and analyzes those requests and compiles such

other information as the governor and the ABC. need.
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The ABC is created by statute
1 - and charged with the

duty of advising the governor in preparing the budget. 13

Five senators appointed by the president of the Senate,

five representatives appointed by the speaker of the

House, and five [persons appointed hv the governor make

up the ABC. If the governor appoints am legislators to

the ABC. an equal number must come from the House

and Senate.

Approximately a year before a new General Assem-

bly convenes, the OSBM sends to state agencies the forms

for budget requests for the next hiennium. Because that

biennium will not begin until July 1 of the next year,

about eighteen months away, these initial requests are

necessarily somewhat speculative. At this time the gov-

ernor will also he discussing budget priorities with de-

partment heads, and the OSBM will he studying matters

not within the jurisdiction of any single department, such

as salary increases and retirement and health benefit

changes.

To maintain the independence of the judicial and

legislative branches from the executive branch, the hud-

gets of the General Assembly and the Administrative

Office of the Courts are presented directly to the gover-

nor and by the governor to the General Assembly with-

out participation of the OSBM or the ABC. but the

governor may make such recommendations with respect

to these budgets as he or she may see tit."

Budget requests fall into three categories: continu-

ation, expansion, and capital improvements. The con-

tinuation budget lalso known as the base budget) is the

amount needed to continue existing programs at the

current level of service. The amount required for the

continuation budget may increase each year because of

inflation; statutory increases in matching requirements,

such as social security taxes: and the annualization cost

of programs previously funded for only part of a year.

The expansion budget (also known as the change bud-

get) is the amount needed to expand existing services.

establish new programs, provide for salary increases,

provide for increases in higher education enrollments,

and provide for increases in case loads and institutional

populations. The capital improvement budget is the

money needed to build new structures or to repair old

ones. Throughout the executive and legislative budget

process, the continuation, expansion, and capital im-

provement requests are considered separately.

In addition to being categorized as continuation, ex-

pansion, or capital items, budget requests are also in-

formalh identified as either recurring or nonrecurring.

A recurring item is one that will become part of the con-

tinuation budget in the next biennium. The total of all

recurring items in the budget is capped hv the estimated

yield of recurring revenue items, such as taxes, fees, and

certain types ol federal aid. A nonrecurring item is. as

the name implies, one that will not become part of the

next biennium's continuation budget. The total of all

nonrecurring items in the budget is capped by the total

of reversions from the precedingbiennium and other one-

time revenue items, such as bond issues. All capital

projects are treated as nonrecurring items, but the bud-

get usually includes a number of nonrecurring current

operating items as well. Categorization of items as re-

curring and nonrecurring is not required by the Execu-

tive Budget Act, but the practice has such proven worth

that it has become an indispensable part of the budget

process.

Each budget request calling for additional personnel

must identify the number of positions to be added. This

requirement enables the Senate and House Appropria-

tions committees to comply with a [portion of the Execu-

tive Budget Act that limits the percentage increase in the

number of state employees (other than public school

employees hired at the local level) to the average per-

centage increase in the population ol the state over the

previous decade. 1 '

". hen departmental budget requests are received.

OSBM analysts review them and confer with the depart-

ments. The OSBM is especially interested in seeing that

requests have been properly Labeled as continuation or

expansion requests, \lthougb the statute requires that

departmental requests be submitted by September 1 of

even-numbered vears"' (about four and one-half months

before the newK elected General Assembly wdl convene),

the governor usually sets an earlier deadline, often in the

spring or early summer.

During the fall before the first regular session con-

venes, the AB( ', tours state facilities to assess the need for

capital improvements. Representatives of state agencies

also appear before the ABC to explain and argue for their

expansion budget requests. Throughout this time the

ABC is receiving economic forecasts from the OSBM so

that revenue estimates may be made. The General

Assembly's Fiscal Research Division staff attend these

meetings but have no active role at this stage of the bud-

get process. The division s staff members are entitled to

attend all ABC meetings anil hearings, ami the legisla-

tive services officer and the director of fiscal research

must he given the same notice of meetings, hearings, anil
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trips that the members of the ABC. receive, plus copies

iif all reports that go to members. 18 Except for the hear-

ings on departmental requests, AB< ! deliberations are not

required b\ law tn lie open tn the public and u-uall\ are

not.
19 By statute, the speaker, speaker pro tempore,

president pro tempore, and Senate majority leader are

entitled in attend ABC, meetings."

The go\ernor and the AB( . complete their work in

December, but their recommendations remain confi-

dential until the governor addresses the new legislature

in Januan . If the governor and theABC should disagree,

the governor - budget is >ubmitted to the (General A—

sembly, and the ABC includes a statement of its dis-

ablement in the governor s report.
21

Legislative Consideration

Legislative consideration oi the budget begins with the

governor - budget message, which is delivered at a joint

session within the first week or two of the' first regular

session. Later on the same da) the chairs oi the Senate

and House Appropriations committees will introduce

companion bills embodying the governor s expenditure

proposals, and the chairs of the Finance committees will

do the -ami' with respect to am companion revenue

measures. They do this as a courtesy to the governor, not

as an indication of endorsement of the governor s pro-

posals. These bills, discussed further below, are ex-

plained in the budget message and in the various

supporting documents provided by the OSBM.

Committee structure

The budget bills are then referred to the Appropria-

tions committees. Vn\ companion revenue-raising bills

are referred to the Finance committees. I be president

pro tempore and the speaker each appoint about ball of

the members of their respective houses to an Appropria-

tions Committee and the other half to a Finance Com-

mittee. In recent years several members in both bouses

have seined on both committee-, with the result that tin-

Senate Appropriation- Committee has bad as main as

forty members and the House Appropriations Commit-

tee as man) as -e\ enty-one.

The work of the Appropriations committee- is always

done b) subcommittees, though the number, title-, com-

position, and jurisdiction of those subcommittees vary

from house to house and from session to session. Typi-

cally the -object-matter -ubeummittee- are Education.

General Government. Human Resources. Justice and

Public Safety, and Natural and Economic Resources.

The 1989 House added subcommittees on Transporta-

tion and Capital Outlav and Special Programs to the

list.
22

In the 19119 -es-ion. the Senate and House Appro-

priations committees met jointly to receive budget infor-

mation from legislative and state agency staff but met

separately thereafter and developed their change- in the

governor s budget independently of each other. In pre-

vious sessions the committees met joint!) but voted

separately, a practice still reflected in the statutes but no

longer observed in practice.
- '

The appropriations subcommittees are at first con-

stituted as a Base Budget Committee to consider the

continuation budget. Alter the full Appropriations

Committee in each house acts on changes in the continu-

ation budget recommended by the subcommittees, the

subcommittees are then reconstituted as Expansion

Budget committees and turn their attention to the

governor s expansion budget recommendation-. Capital

outlay requests are handled in the House by the Capital

( hitlax and Special Programs Subcommittee and in the

Senate by a subcommittee composed of the chair of the

Appropriation- ( Committee and the chairs of the subject-

matter subcommittee-.

The organization of the Finance committees is less

elaborate. The l''o9 House Finance Committee was or-

ganized in permanent subcommittee-, as were all other

House committees. The Senate Finance Committee used

subcommittees on an ad hoc basis. In a typical session

the Finance committee- will handle many local bills, a

large number ol relatively minor public bills affecting

revenue matters, and one or two major revenue propos-

als. The Finance committees play a coequal role in the

budget process, however, because their actions on rev-

enue measures determine the overall parameters within

which the Appropriations committees must work. Like

the Appropriation- committee-, the Finance committees

meet jointl) to receive information from staff but meet

separately when deliberating on measures before them.

In recent sessions it has become customar) to enact

separate hill- for the continuation budget, the Judicial

Department budget, the expansion and capital outla)

budget, and items of state aid to local governments." 1 Any

recommendation for the issuance ol bonds is placed in

separate legislation, as are am tax measures, because

these measures require roll-call votes on separate days

while the main budget bill- do not. The bill- themselves
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appropriate money in large, lump-sum totals: tu get line-

item details on what each agency will do with the money

appropriated to it. one must consult the supporting

documentation provided by the OSBM. The format ot

those documents varies from year to year, but generally

they distinguish between continuation and expansion

items and provide some commentary on the worthiness

of the proposed appropriations.

The budget bills also include legislation addressing a

great many matters concerning the administration ol

programs funded in the Imdget. These portions of the

budget hills are called special provisions. The three main

budget hills enacted in 1989 contained among them more

than 355 special provisions covering 177 pages. The

Senate rules provide that no provision changing existing

law may be included in the budget hills unless it (1) al-

ters expenditures or salaries. (2| changes the scope or

character of a program for fiscal reasons, or (3) modi-

fies a state government I miction in a way that requires a

transfer of funds from one department to another."' The

House rules have no comparable provision.

In recent years the Appropriations committees have

prepared summary reports of items included in the ex-

pansion and capital budgets with codes identifying the

items as recurring or nonrecurring and indicating how

many new positions arc beingcreated. These reports are

attached to the hills themselves, are incorporated by

reference, and ma\ be used to interpret the budget

act.
2"

As soon as the budget bills are introduced. ( ISBM stall

members meet with the Appropriations committees in

joint session to explain the proposed budget and how to

use the supporting documentation. The General Assem-

bly also is assisted throughout its consideration of the

budget by its own Division of Fiscal Research." The

divisions organization and powers are prescribed by

statute.-
11

It has a professional staff of about twenty-five,

which legislators may use to answer questions, objectively

review departmental requests, and suggest alternative

funding methods independent l\ ol the OSBM.

( lommittee consideration

Alter the orientation sessions, the Appropriations

(lommittee of each house divides into its subject-matter

subcommittees and begins a detailed consideration of the

recommended base budget. In 1989 subcommittee meet-

ings were held both in the morning and in the afternoon

after the dailv session.

Legislators often introduce hills that make appro-

priations for activities in which they have a special in-

terest. Although formal consideration of these requests

must wait until the continuation and expansion budgets

are passed."' the dollar amounts suggested in special ap-

propriations bills quickly become part of the discussion

in the Appropriations committees. Some items suggested

in special bills may become part of the budget finally

approved by the Appropriations (lommittee. but most

will not be acted on until the main budget package has

been completed.

Bel ore 1 989 the Appropriations committees approved

a budget package that called lor expenditure of less than

the total revenue estimated to be available for the up-

coming biennium. Then the committees decided which

special appropriations hills would be funded with the

remaining money. For several sessions this process in-

cluded allocation of a specific sum of money to each

member, which that member was permitted to allot to any

group or project in his or her district as long as the money

was spent for public purposes. The 1989 session did away

with these formalized processes, which had come to be

known as the "pork barrel."

At some point (luring the committee s deliberations,

the governor may also recommend changes in the bud-

get as originalh presented. This is especially likely to

happen during the first year of a new governor s term. A

newl) elected governor takes office just before the legis-

lative session begins and must of necessity submit a bud

get that has been largely prepared by his or her

predecessor.

After the base budget is enacted, which takes about

twelve weeks, each Appropriations committee holds a

round ol joint meetings to hear supplemental budget re-

quests from state agencies, and then the subject-matter

subcommittees meet jointly to receive information from

Staff and separately to consider the requests. After the

hearings and lengthy debate on the expansion budget.

supplemental requests, and capital budget, the subject-

matter subcommittees report their recommendations to

the lull Appropriations committee in each house.

\Hien the subject-matter subcommittees report to

their respective full Appropriations committees, about

live months into the first regular session, the total ap-

propriations recommended will frequently exceed the

revenue predicted to be available. Traditionally the lull

committee then creates a special subcommittee mandated

to cut and fit the subject-matter committees recommen-

dations to the funds available to create a balanced bud-
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get. The membership and title of this subcommittee var-

ies from one house to the other and from session to ses-

sion, lint its ke\ members are always the chair of the

Appropriations Committee and the chairs of the subject-

matter subcommittees, lor that reason it is known in-

formally as the supersub.

The supersub will consider, but is not bound by, the

priorities set by the subcommittees. It mav also adopt a

revised, slightly more optimistic estimate of revenue in

order to ease the problem of balancing. The package that

the supersub agrees on after days of intense work and

negotiation will be brought back to the Appropriations

Committee for appro\ al. The full committee is under no

obligation to accept its recommendations, either as a

package or individually .

In the past, much of the effective decision making on

the budget was done in private. The 1989 General As-

sembly opened the doors on the budget process. Addi-

tions to and changes in the governor s continuation and

expansion budget recommendations were generally em-

bodied in bills that nere considered in open session by

the subject-matter subcommittees, as were drafts of spe-

cial provisions. ( >nl\ at the end of the process were some

of the conference committee negotiations conducted in

private.

Joint House-Senate work

The final Appropriations Committee recommenda-

tions are drafted as committee substitutes for the

governor - budget bill or some other appropriations bill

in the committee s possession and reported to the floor.

Because of the known difficult) of balancing the demands

for appropriations with responsible estimates of available

revenue, and because more than hall of the members

seme on the Appropriations ( ommittee and participated

extensively in developing the bills, budget bills usu-

ally receive only a minimum of floor debate in rela-

tion to their importance, and successful amendments

are few. As each house completes action on its version

of the various budget bills, they are sent to the other

chamber for concurrence.

Because the House and Senate Appropriations and

Finance committee- no longer sit jointly to consider the

budget, each house develops its budgel bills indepen-

dently . I his means that the two houses rarely agree as

to all of the items included in the budget bills sent over

by the other house. The differences between the cham-

bers must be resolved by conference committee. Typi-

cally, each house appoints to the conference committees

on budget bills the same members who previously acted

as the supersub in developing that chamber s version of

the bill at issue. The rides allow the conference commit-

tee to consider only spending items or special provisions

on which the versions of the bib
1

differ. Once agreement

is reached, the conferees report a substitute bill to both

chambers, and when that report is adopted, the budget

has been enacted.

Second-session revision

The procedure employed in the second regular ses-

sion to revise the budget for the second year of the bien-

nium is much the same, except that it takes place in a

much shorter period of time because only changes, not a

whole budget, are being considered. The governor first

recommends the changes, usually a few weeks before the

session convenes (which mav be done with or without

participation by the ABC), and the Appropriations

Committee mav meet in advance of the session to begin

its deliberations. The Executive Budget Act yvas written

with the assumption that the budget would be enacted for

a biennium and not amended thereafter. Therefore, there

is no mandated procedure that the governor is required

to follow in developing recommendations for budget ad-

justments affecting the second year of the biennium.

Joint Legislative Commission on

Governmental Operations

Since the 1975-77 biennium. the General Assembly

has exercised continuing oversight of the state budget

through the work of the,Joint Legislative Commission on

Governmental ( tperations. The commission has twentv-

two members. The president, the president pro tempore,

and the majority leader of the Senate and the speaker

and the speaker pro tempore of the House serve as ex

officio members. The speaker appoints nine House

members, and the president of the Senate appoints eight

members of the Senate. Members are appointed for two-

year terms, beginning on January 15 of each odd-num-

bered year. Members who fail to run or are defeated for

reelection ma -
, continue to serve out their appointed

terms, but resignation or removal from office creates a

vacancy. '" The president of the Senate and the speaker

of the House serve as cochairs. In practice, the two

presiding officers act as chair of the commission in alter-

nate month-.
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The commission s primary duty is to undertake pro-

gram evaluation studies of the various components of

state agency activity as they relate to (1) service benefits

in comparison to expenditures. (2) the achievement of

program goals. (3) the use of indicators by which success

or failure of a program may he gauged, and (4) confor-

mity with legislative intent.'" The statute defines "pro-

gram evaluation as an examination of the organization.

programs, and administration of state government for the

purpose of ascertaining whether the programs (1) are

effective. (2) continue to serve their intended purposes,

(3) are efficient, and (4) require modification or elimina-

tion." The commission is stafled by the Fiscal Research

Division and other members, of the General Assembly's

professional staff." •»

Notes

1. N.C. Const, art. III. §5(3).

2. N.C. Const, art. III. 5 5(3): N.C. Gen. Stat. § 143-2.",.

3. N.C. Gen. Stat. $ 143-25. \ balanced budget is also re-

ferred tn in the general-purpose language "I N.C. Gen. Stat. §

1 13-2.

4. .N.C. Gen. Stat. § 1 13-25.
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6. N.C. Gen. Stat. $ 113-25.

7. N.C. Gen. Stat. § 1 13-18.
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-11, -12.
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ministration to the Office of the Governor, was not transmitted
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Section 37. ol the 1979 Session Laws.

11. N.C. Const, art. III. § 5(3): N.C. Gen. Stat. § 143-19.

12. N.C. Gen. Stat. § 143-4.

13. N.C. Gen. Stat. § 143-10.

14. N.C. Cen. Stat. § 143-10.
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16. N.C. Cen. Stat. § 143-6.
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32: N.C. Senate. 2989 North Carolina General Assembly Senate
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23. See N.C. Gen. Stat. § 143-14.

24. The K\eeuti\e Budget Act requires separate bills onK for

current operating expenses and capital outlay [N.C. Gen. Slat. S

143-12].

25. N.C. Semite. 1989 Rules-Directory, Rule 12.1.

26. See, e.g., 1989 Sess. Lawsch. 754, §64; see also N.C. Gen.

Stat. § 143-12 (final paragraph).

27. During sessions, Fiscal Research staff members are fully

occupied in assisting legislators with the appropriations process.

Between sessions, stall members undertake research on particu-

lar fiscal matters as requested hv individual legislators; under-

take broad studies of state government operations as directed by

simple or joint resolution, the Appropriations and Finance com-

mittees, or the .Joint Legislative Commission on Governmental

Operations: ser\e a- stall to interim study groups; and oversee

expenditures and activities within their assigned areas. The Fis-

cal Research Division's activities generally are controlled by the

Legislative Services Commission. By statute, it is required to make

studies as directed by the commission, by the Appropriations

Committee of either house, or I in either house [N.C. (,en. Stat. §

120-36.3(4)].

23. N.C. Gen. Stat. §§ 120-36.1, 120-36.3.

29. N.C. Gen. Stat. § 143-15.

30. N.C. Gen. Stat. § 120-71.

31. N.C. Gen. Stat. § 120-75.

32. N.C. Cen. Stat. § 120-76(1).

33. N.C. Gen. Stat. § 120-72.

34. N.C. Gen. Stat. § 120-70.
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Contracts That Bind

the Discretion of Governing Boards
David M. Lawrence

Consider the following hypothetical situation-.

A citizen- group in a -mall North Carolina town has

urged the town board to build a senior center on a va-

cant lot owned liv the town. The hoard likes the idea, but

there i> no money available to build the center. In re-

sponse the citizens have proposed that they organize a

private fund-raising campaign to raise half of the amount

needed, with the town providing the other half from town

re.-ource-. The fund-raisers, however, want to be able

to assure potential donor- that the town will provide its

share. Therefore they ask that the board commit the town

to doing so. The request creates a difficulty for the board

because the fund-raisers expect to take at least two years

to raise the private bind- and by then a new board will

have taken office. No one is (piite -ure whether the cur-

rent board can commit a future board to matching the

private contributions for the senior center.

\ new board has taken office in a North Carolina

counts . The new chairman is spending a good bit of rime

m the county office building, and he has come to dislike

the background music that i^ played in office- there. ( hi

looking into the matter, he discovers that fourteen month-

earlier the previous board had entered into a five-year

contract with the private company that provides the

music. The chairman would dearly like to get out oi the

contract, but he is not sure that it is possible.

I he-e two situations, disparate ;i> they are. both raise

a recurring question in local government: to what extent

may a governing board enter into a contract that hind-

it- own future discretion'.'' iThi- question i- frequently

phrased in term- of the capacity of the present board to

The author is an Institute ofGovernmentfaculty member who

specializes in local government law.

bind its successors, but. as we shall see. that phraseol-

ogy understates the basic doctrine. I This article addresses

that question under North Carolina law.

The Ba>*ic Rule

The leading case in North ( Carolina—and perhaps the

I nited State—is Plant Food Company v. City ofChar-

lotte.
1 Plant Food had contracted with the city to remove

sewage sludge from city drying beds, paying the city ac-

cording to a schedule set out in the contract. The con-

tract extended for ten years, with an option for either

party to extend the contract another ten years. But within

a year or two of the contract s execution, a new govern-

ing board took over in the citv and sought to negate the

contract. When Plant Food sued the citv for breach of

contract, the city argued that the previous board had no

power to enter into a contract that bound the current one.

The national rule, as developed 1a the courts of many

states, was land is I that a city mav enter into a contract

that bind- future boards if the -ubject of the contract is

a proprietary activity of government. If. however, the

-ubject is a governmental activity, such a contract is

beyond the power of the local government anil therefore

void. The city pointed out that -ewer service- had been

held to be a governmental activitv in the context of local

government immunity from tort liability, and it argued

that therefore thi- contract involved a governmental ac-

ti\itv and could not bind a later board. I be trial court

agreed.

On appeal, the North Carolina Supreme Court ac-

cepted the dichotomy between proprietary and govern-

mental activities but refused to simph transfer the dis-

tinctions made in tort law to thi- different context. The
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public policies behind the distinctions were different in

the two contexts, and the court reasoned that those dif-

ferences necessarily led to a different placement ol the line

between proprietary and governmental activities. "The

true test." according to the court, "is w nether the contract

itself deprives a governing body, or its successor, of a

discretion which public policy demands should be left

unimpaired.'' If that sort of discretion is not involved,

then the contract woidd not lie invalid simply because it

extended beyond the terms of office of the original gov-

erning board. The court did not find the necessary dis-

cretion involved in the Plant Food contract itself. Rather,

the contract was an ordinary commercial transaction.

and the city was bound 1>\ it. If the contract was no longer

acceptable to city officials, the city would have to pay

damages for its breach.

Future Boards Only?

The city in riant Food made its argument in terms of

the capacity of one governing board to enter into con-

tracts that bind a later board with different members.

The argument fit the facts of that case, and the doctrine

ol law under discussion in this article is popularly framed

as a limitation on the ability ol one governing board to

hind b\ contract the discretion of its successor or suc-

cessors. But. as noted in the introduction, that framing

understates the force of the doctrine. In fact, the doc-

trine also applies to contracts that purport to bind onl)

the current board.

First of all. to limit the doctrine to contracts that ex-

tend |iast the term of the current board assumes a dis-

tinction between this year's board and next year's that

is not accepted in the law. The courts have consistently

characterized the governing board of a city or county as

a continuing body, one that maintains its corporate

identity regardless of any changes in its membership." It

is this continuity of identity that permits a board to hold

a public hearing in October, before an election, anil to

act on the subject of the hearing in December, after the

election, even though an entirely new set of members may

have been elected and qualified in the interim.

Second, such a limit on the doctrine suggests that il

the contract will be fully executed before the next elec-

tion, it will be valid even if it docs purport to bind the

board s discretion. But docs anyone really; believe that

a city council can validly contract in January to rezone

a piece of property in a particular way in \pril or levy a

stated rate of tax in June simply because no election in-

tervenesin that period? Certainly not the supreme court.

Recall the court s language in Plant Food: "The true test

is whether the contract itself deprives a governing body,

or its successor, of . . . discretion. ' The limitation on

contracting powers, that is. applies as much to the present

board as it does to a future board. Just as today's board

cannot by contract force a future board to adopt a par-

ticular ordinance, rezone property in a particular way,

open a street, or levy a tax, so it cannot by contract force

itself to take any of these actions. The current board must

retain that discretion just as much as the future board.

The Natiue of Discretionary Activities

The basic rule. then, is that a local government may

enter into a contract that binds itself, whether now or in

the future, unless the contract purports to bind the

government on a matter on which public policy reipiires

that the government retain discretion as to whether and

how to act. For what kinds ol decisions is that continu-

ing discretion necessary?

The court in I'liint Food did not attempt to define the

category of discretionary powers. Rather, it set out a

number of examples to "roughh indicate the quality of

the power involved, which included the powers

1) to adopt ordinances,

2) to lay out and maintain streets.

3) to preserve order,

4) to regulate rates.

5) to lew taxes, and

6) to levy special assessments.'

The list is actually, quite narrow. Fundamentally, the

listed examples involve the exercise of either the

government's police power (adopt ordinances, lay out

streets, preserve order, regulate rates) or the govern-

ment s taxing power (levy taxes or special assessments).

{The taxing power also includes the power to appropriate

the taxes that are levied—that is. the power to spend

money . I Cases from other states suggest one other

probable example, the appointment and retention of a

boards principal officers, such as a city manager or

attorney. But that is about as long as any such list

would be.

I nderstood in this way. the list is consistent with the

decided cases in North Carolina. The appellate courts

have invalidated contracts that purported to bind a city

to keep certain ordinances in force lor twenty-five years

or to rezone property in a particular way.' They have
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in\ alidated contracts thai purported to liiiid a local gov-

fi'niiicnt tn n|irii a particular street: tn locate a new

highwa) in a specific location: and to luiild a boulevard,

with side street access, rather than a limited-access

highwax .

' The\ have denied that a city could hind itself

not to annex a particular tract o( land. And they have

denied that a county could he required to levy taxes for

a particular activity."

The distinctions made 1>\ the North Carolina court in

I'liml Food are also consistent with the results of cases

decided in other states in the last two decade*. The Ne-

braska Supreme Court, for example, upheld a twenty-

year contract under which a city that operated an electric

utilit\ leased >pace on city-owned electric poles, at a fixed

rate, to the local cable television operator. ^\ bile the city

could not have bound itself to a twenty-year rate struc-

ture for utility services, pole rental was not such a ser-

vice. \ California appellate court upheld a contract

under which a city reserved sewer-treatment capacity for

a particular developer. 1 " And a Texas appellate court

held that a bank services contract involved a commer-

cial, rather than a go\ernmental. activity for the con-

tracting local government. On the other side, courts

have invalidated contracts that purported to give multi-

year terms to the governing board - attorney, to limit a

citv s abilitv to annex, and to require the city to tax

property at a reduced rate (midtiple tax rates were legal

in that -tate).
1 -

Le°A?lative Authorization to Bind a

Board's Discretion

The North ( Carolina courts, in keeping with the courts

ofother states, have characterized contracts that attempt

improperly to hind the discretion of a local governing

board as being in violation of the public ]><>licx of the state.

That i>. the contracts violate common law doctrines that

appl\ to local government. The courts have not. however,

sought to ground the doctrine in the state constitution.

The) do not cite an) provision of the constitution, and

the opinion- do not inipK that these contracts arc un-

constitutional.

If. then, the contracts are void because they violate

public policy, a change in public polic) should lead to

then1 being held valid. \nd the primary source of public

polic) lor the slate is the General Assemblv . That is. the

logic of the case- -u>;<:ests that the General V—emhh mav.re

b\ specific statutory authorization, permit a local gov-

ernment to enter into a contract that binds its own dis-

cretion, because such a statute would represent a change

in public policy.

None of the North Carolina cases directly addresses

this point, although two or three can be interpreted to

support the legislature s power to authorize such con-

tracts. Rut there is some support in North Carolina leg-

islative practice, and there are examples of such

legislation from other states that have been upheld.

A number of North Carolina statutes indicate an as-

sumption that the General Assembly doe- have the power

to authorize contracts that bind a board- discretion.

School boards, for example, are authorized to enter into

two- and four-year employment contracts with superin-

tendents, their chief executive officers." Cities are per-

mitted to contract with housing authorities and agree to

adopt certain ordinances, including zoning ordinances. 1 '

Counties are authorized to commit themselves to make

specific levels of capital outlav appropriations to school

hoards in future years, in order to support multiple-year

construction or equipment purchase contracts. At least

one citv has been authorized to contract with a propert\

owner to delav the annexation of the owner s propert)

into the citv.
1 ' 1 And the basic general obligation bond

[pledge, which is authorized bv specific statute, permits

a local government to contract to levy taxes for many

years into the future.
1 Indeed, when we turn to revenue

bonds, the General Assemblv has sought to limit its own

ability to pass law- that weaken the capacity of a local

government to pay debt service on such bonds." 1

Except for the taxing-power pledge of general obliga-

tion bonds, however, none of these statutes has been

tested in the North Carolina courts. But comparable

statutes have been tested in other states, and they have

been upheld. Illinois law. for example, permits cities to

enter into "preannexation agreements with propert)

owners. 1

'
1

1 nder such an agreement, the propert) owner

agrees to petition for annexation to the city. In return,

the citv agrees to zone the newly annexed property in

specific way-. These agreements have been upheld and

enforced by the Illinois courts. J " California law permits

a count) to enter into ten-year contract* with the own-

er- of agricultural land."
1

In return lor the owner s

commitment to keep the property in agricultural use. the

county agree- to tax it at a lower rate. These contracts

have been upheld, and a number of courts have upheld

Other arrangement- under which tax exemptions or

classifications have been granted by local government
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contract." Finally, the New Jersey Supreme Court has

upheld a contract under which a city agreed to adopt

specific regulatory and zoning ordinances, because the

contract was specifically authorized bv state law.-
1

Thus, legislative practice in North Carolina and ju-

dicial precedent from other states support the ability of

the General Assembly to permit local government con-

tracts that bind the governing board s discretion.

Remedies if a Contract Is Invalid

^ hat would be the consequences if a city entered into

a contract that was later held to be invalid under the

doctrine discussed in this article'.'' If the other party to

the contract had made expenditures in reliance on the

contract, would the city have to refund the money, or pay

for the value of the goods or services rendered'.'

The most extensive judicial discussion of this question

is found in a North Carolina Court of Appeals case.

Rockingham Square Shopping Center. Inc. v. Town oj

Madison. 21 The shopping center developers alleged that

a contract had existed between the town and themselves,

under which the) would grade and pave an existing town

street, in return for which the town would open and

construct a new street. The new street would provide

access to the shopping center, and the developers alleged

that the purpose of the entire contract was to entice de-

velopment of the center. The developers did grade and

pave their street, but the town never opened the second

street. The center eventuallv failed, and the developers

sued the town for damages.

The court held that it was beyond the power of the

town to contract to open a street, and therefore the con-

tract was invalid. The developers then argued that it

would be unjust to allow the town to reap the benefits of

the contract—the graded and paved street—without

paying the developers at least for their cost in providing

those benefits. The court refused, holding that to do so

would permit the developers to benefit indirectly from a

contract that was against public policy. Thus, under this

decision, any person entering into a contract with a lo-

cal government that seeks improperly to bind the dis-

cretion of that government does so entirelv at his or her

own risk.

I he Rockingham Square decision has been cited with

approval in other states, and it seems to represent the

law of many states on this question. It is not clear, how-

ever, that it represents the law in North Carolina. Just

three years after Rockingham Square was decided, an-

other contract dispute came before the states appellate

courts. The City of Washington had leased waterfront

property to Frank Lewis on the condition that he con-

struct public boat slips on the property. For him to make

that use of the property, however, it was necessary for

the city to rezone the property, and ultimately the city

council refused to do so. Lewis sued, seeking either spe-

cific performance (that is. a mandated rezoning) or

damages (that is. return of his rental payments). The trial

court, properly, held the contract to be invalid to the

extent that it required the city to rezone property, but

that court was ready to allow damages. On appeal, how-

ever, the court of appeals refused damages as well, cit-

ing Rockingham Square. 2 '

The case then went to the supreme court. In a very

short opinion, that court affirmed the court of appeals

decision, but with one modification.
1 '

Lewis was permit-

ted to make his claim for damages. Because the modifi-

cation was not accompanied bv any explanation, it is not

clear why the court made it. But one obvious guess is that

the court disagreed with the rule of Rockingham Square.

That is. the supreme court believes that it would be un-

just to allow the local government to retain the benefits

of an invalid contract, unless it paid the other party to

the contract the value of the goods or services supplied

to the government. If that is the correct reading of the

supreme courts decision in Lewis, then entering into

contracts that improperl) bind the government s dis-

cretion is not a risk-free endeavor lor the government.

Oiu- Two Examples

How d<ies the doctrine examined in this article apply

to the two examples with which the article opened;'

( Jearlv . the first example proposes a contract that would

violate the doctrine. In effect, the town is being asked to

guarantee to levy a tax at some future point, in order to

raise the money necessary to match the private contri-

butions lor the senior center. If the town wants to he able

to make that guarantee, it will need to seek legislative

authority to do so. Just as clearly, the second contract,

for the background music, does not violate the doctrine.

The subject of the contract is trivial—unpleasant as the

music may be—and does not affect the county s discre-

tion in any important matter. If the county wants the

music to stop, it will have to pay damages to the company

providing it. *
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Municipal and Comity Administration Course

Honors Jake Wicker with Scholarship Fund

Members of the 1990 class oi the municipal and count)

administration courses have honored Jake Vi ieker, who

has coordinated the courses for the past thirty-four years,

by establishing the Vi arren J. W icker Scholarship Fund.

Proceeds from the hind will lie used to grant a financial

aid scholarship to an undergraduate student at The

University ol North Carolina at Chapel Hill. Greg

Jarvies. captain in the Chapel Hill Police Department

and the winner ol the 1990 George C. Franklin Memo-

rial Award as the outstanding member of the 1990 mu-

nicipal class, announced the award as part of graduation

activities and presented a check for 82.600 to establish

the fund. I hat amount was raised through contributions

by members of the municipal and county courses.

I he annual courses in municipal administration and

count)7 administration are the principal courses offered

by the Institute of Government for advanced training of

government officials in fundamentals of municipal and

countv administration. Some 2.400 citv. county, state.

federal, and regional officials have completed the courses.

The 11") members of the 1000 (lass represented fifty-seven

cities, twentv-two counties, two state agencies, and the

North Carolina League of Municipalities.

Members of the class hope to increase the amount in

the scholarship fund to §10,000, the amount needed to

permanently endow the scholarship. Thev encourage

friends of Jake and those who have benefitted from his

assistance and advice over the inanv years of his service

at the Institute of Government to contribute to the fund.

All contribution- are tax deductible. Contributions

should be sent to Doug Crutchfield, Office of Scholarship

and Student Ud, The University of North Carolina at

Chapel Hill. P.O. Bo\ 1080. Chapel Hill. North Caro-

lina. 27514. Checks should be accompanied by a note

designating the donation for the Warren J. Wicker

Scholarship Fund.

—Barbara G. Johnson, member of the class of

1990. representing the City of Winston-Salem



Zero-Base Budgeting in

Mecklenburg County
Gary R. Rassel

Zero-base budgeting I ZBB I has been called tin-

manager s budget because it provides a framework for

tying planning and program management to tlie budget

process. It allows budget makers to justify resources for

all existing activities as well as for new ones, to analyze

the likely effects of different levels of expenditure and

performance on the achievement of objectives, and to

involve managers at all levels in tbe budget process. It is

credited with providing a large amount of information

useful for management and budgeting decisions.
2

It also

provides a mechanism for the manager to review all gov-

ernment activities.

A typical ZBB process involves

1) identifying organizational decision or budget units:

2) assessing essential or basic needs:

3) developing decision packages that describe alter-

native levels of service. gi\ing the

a) goals and objectives of each activity,

1>| needs for the activity.

c) measures of performance and work load.

d) alternative courses of action and levels of ac-

tivity, and

e) costs and benefits of alternative service levels:

4) ranking the decision packages: and

5) deciding on the allocation of resources.'

^ hen ZBB first received attention in the l°70s as a

budgeting technique for governments, it often was pre-

The author is un assistant professor of political science at

The I niversity of \orth Carolina at Charlotte. He wishes to

thank I. R. S<piires and Ruth McNeill of the Mecklenburg

County Department of Budget and Resource Management for

their assistance.

sented as a tool for reducing budgets and for cutting

government spending. Manv governments adopted it for

tins reason. The rationale was that ZBB would prevent

budgeting from focusing onlv on program increases by

requiring that choices be made among alternative service

levels developed for each program. Each level would

provide a different amount or quality of service and

would use different amounts of resources. The alterna-

tives would include decreases in service and funding as

well as increases.

In theorv. with ZBB the need for each program is

justified every budget period and programs compete for

resources from a base of zero. That is. decision makers

consider what would happen if a program were not

funded at all. In practice, however, ZBB systems seldom

use zero as the base for ongoing programs; instead,

managers choose some level such as 70 percent of the

current budget as the base. Budgeting usually proceeds

each vear with managers requesting small increases to

fund existing programs and occasionally adding new:

ones. The purpose of new or greatly expanded programs

and their associated budget requests usually are exam-

ined thoroughly, but the purposes of existing programs

and relatively small budget increases for them typically

are given little consideration. Decreases in funding are

usually applied across the board. ZBB was designed to

shift the budgeting process awa) from this incremental

approach to consider the priorities of all programs.

ZBB has been used by national, state, city, and comity

governments. Manv that adopted ZBB. however, subse-

quentb discontinued using it. Mecklenburg (.ountv has

used it successfully since 1982 and is well known for do-

ing so. \\ hat accounts for this success when manv other

jurisdictions have tried and dropped ZBB' Does ZBB
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provide advantages such that other governments in North

Carolina miiilit want to consider it?

Mecklenburg County's ZBB System

The count) commissioners decided in the late 1970s

t<> use ZBB because they thought that it would provide

more information for budget decisions, a system for

evaluating' the priorities of various services and their

overall costs, and improved management oi count)

agencies. A manager experienced in using ZBB was re-

cruited tn develop and implement the process.

In Mecklenburg County7 department activities arc

organized into budget unit- and are supervised by unit

managers responsible for planning and budgeting. These

managers prepare the decision packages as budget re-

quest- for tlie -erviee- provided. Pre-liudget planning

begins in November, with each department submitting a

three-year operational needs assessment to the Budget

and Resource Management Department. This assessment

i- a strategic plan outlining needed re-ourre- to accom-

modate ordinary growth in departmental activities and

new program-. It sets the framework within which the

count) will operate for the upcoming fiscal year.

The assessments are summarized and forwarded to

the commissioners for their consideration at an annual

budget priority-setting retreat held in earlv January.

There the commissioner- establish polic) goals and pri-

orities and develop a strategic plan to accomplish these.

The official budgeting cvcle -tart- in January with

work-hop training session- tor all department head- and

budget mill manager.-. Budget manual- and associated

material- are distributed at tin- time. During the first

stage of the ZBB process, each budget unit manager

must

1 1 prepare a statement of purpose for the unit:

2 1 describe the unit - current method of operations;

.''!
I develop and describe alternative methods bv which

the budget unit can achieve its goals and objectives:

4l describe important link- between the unit - op-

eration- and those of other budget units:

.) i prepare alternative service levels, describing the

type and amount of services that would be pro-

vided at several levels of -en ice and the resources

necessary to fund each level:

6) develop program measures to demonstrate what

will be provided at each level: and

, i develop a detailed line-item budget for each level

nt sen ices.

A unit preparing five service levels, for example, might

set them at 70 percent. 85 percent. 100 percent. 105 to

110 percent, and more than 110 percent of the current

level. To reduce funding to less than 70 percent of the

current level essentially would discontinue the service,

at least in it- present form. Each service level descrip-

tion -how- what will be provided, what it will cost, and

the number of personnel required.

Each department rank- the decision package- from

all of it- budget unit- and prepares a departmental bud-

get request. The department budget- are then reviewed

during a process lasting from February until \pril.

During this period, the countv manager meets with each

department head to review in detail the department's

budget and operation.-. The department's decision

package- facilitate this review and are the focus of the

sessions. Analysis of the cost of producing a specific level

of service, the rationale used for -tructuring the service

levels, current year accomplishments, and plan- for the

upcoming fiscal year are discussed. Departments may

revise their budget- following thi- review.

The budget analyst- are important in tins process. The

Department of Budget and Resource Management has a

staff of fourteen, eight of whom arc budget analysts.

Man) were trained in accounting and industrial engi-

neering procedures. All of the budget analysts receive

additional training in industrial engineering analysis

while at Mecklenburg Countv and arc thoroughly trained

in ZBB procedure-.

^ ben ZBB was introduced in the countv. the analysts

were trained in it- procedure- first, and then thev in turn

trained the departmental staff. Each department i- as-

signed an analyst who work- with the budget unit man-

ager- to develop their decision packages and with the

department bead in developing the departmental bud-

get. \t the manager - review the budget analyst helps

discuss the department- budget. These analysts also

work in a Resource Management Program during the

year when not involved in the budget, conducting pro-

ductivity and management studies of agencies. The hud-

get analysts help determine staffing levels and other

resource needs for departments and help develop pro-

gram measures.

Twenty-nine departments submit budget request- to

the countv manager, along with several nondepartment

budget items, such a- a market salary surve) and em-

ployee health programs. These requests include those of

105 budget units, whose managers prepare descriptions

for approximately 000 service levels.
1

After the manager
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reviews departmental budgets, all service levels are

ranked in order of funding priority. In this process ser-

vice levels are listed in order of decreasing benefit to the

county so that top management can recommend where

tax dollars should be spent.

The Budget and Resource Management Department

initiall) ranks all of the separate service levels without

knowing how much revenue will he available and pre-

pares a computerized, countvwide ranking table dis

playing cumulative funding totals. 'The county manager.

the budget and resource management administrator, and

the assistant count) managers then use this ranking to

produce a final ranking oi all service levels for the county

.

The county manager decides on a cutoff le\el for fund

ing based on information about revenues and the desire

to continue, reduce, or expand current services and add

new ones. Current service levels tend to be above the

cutoff line and are funded. If level three of a budget unit's

service levels is funded, levels one and two usually are

ranked above that and also are funded. Level one is the

most basic level. The other levels are proposals to in-

crease, from the base level, the amount of service pro-

vided. If a current service level is below the funding

cutoff, it usually means that the service provided by that

budget unit, and hence the funding, is being reduced. Tin-

manager recommends a rank for all service levels and

submits this to the board of count) commissioners as pari

of the proposed budget.

The manager s proposed budget is presented in three

volumes. The fir-t include- basic financial information

about the countv. service priorities, and capital im-

provement projects. It also contains the countvwide

ranking table with summary information for each service

level showing the cumulative cost as service levels are

included for funding. The second volume contains de-

scriptions for each budget unit: their purpose and op-

eration, objectives, methods of operation, relationships

to other units, sources of revenue, ami number of posi-

tions. The third volume contains the detail for all ol the

decision packages/' Recently, commissioners became

concerned that a convenient summary of each program

and department. it- history, and it- future direction was

needed. This information will be added in future budget

documentation. (The approved budget includes infor-

mation about each budget unit: a statement of purpose:

a comparison ol appropriations, revenues, and program

measures for the budget year with those of the previous

two years: and a brief summary of all funded service

levels.)

A formal public hearing is held in May to allow citi-

zens to comment on the proposed budget. Budget work-

shops are held with the board of commissioners in late

May and earl) June and are followed bv formal review

and adoption. The board votes on each service level: it

can change the manager s ranking of the service le\els

and the amount recommended for any level. However,

to hind more levels than recommended by the manager,

which would expand services in some way, the board

must increase the revenues a\ailahlc.

During the workshops and the public hearing, the

commissioners ask for additional explanation and justi-

fication for the budget requests. But attention is directed

more toward the amount of services provided for the

money and less toward detailed line items in a request,

although line-item information is available if the com-

missioners want to see it. Much of the ZBB process is

computerized, so changing and updating service-level

information and the total proposed budget, including

service-level rankings, can be done quickly.

Strengths of ZBB

ZBB in Mecklenburg County has met the commis-

sioner's original goal of pro\ iding better information. For

tin- reason, it also has aided the county manager in

overseeing the government of a large, rapidh growing

countv. Mam employees think that ZBB provides a

complete. o\ erall picture ol the operations, activities,

and programs of each department, ZBB is a good

educational device for new employees, and the budget

documents are a good way to inform the public about

county operations. The system provides a great ileal

of information useful for management and planning

as well as lor budgeting;. To the budget staff. ZBB of-

fers a concrete, objective method ol analyzing budgets

and aids the countv manager in tying budgeting to

planning. It also provides considerable information for

commissioners.

ZBB allows commissioners to evaluate a total service

package or program; they see the funding that goes for

providing a certain amount ol service rather than just

lor particular items. However, line-item detail is readily

available for analysis. The commissioners can see what

services are likely to be diminished if they must reduce

the size of the total budget. They also can see which

services to add or expand if additional revenue is

available.

ZBB decentralizes the budgeting process. It has in-
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volved more managers from all levels and has increased

the participation of line managers in preparation and

execution of the budget. ZBB is also an open system,

which suits the current manager's style. The information

about purposes, glials, and objectives ol each budget unit

is available in the public budget documents. The budget

unit managers have an opportunity to present their

budget requests based on what they sec as their needs and

objectives. The unit managers know that the manage!'

and the commissioners will see what was proposed even

if it was not recommended for funding. The commis-

sioners also know that they will see what was proposed

but not recommended for funding.

If budgets must be reduced. ZBB is a good method for

helping decision makers identify services to reduce and

determine the impact ofCuts. However, its real strength

lies in the information and the system of management thai

it provides. ZBB provides a system for review of opera-

tions. It aids the manager in structuring information

about what the government does and what the budget

pays for and in communicating this to the county com-

missioners, government employees, the news media, and

the public.

Weaknesses of ZBB

The ZBB process is labor-intensive. For it to work

well, it requires a large budget staff, and it requires those

who use it to be well-trained in its procedures. In

Mecklenburg ( lounty it required budget analysts to work

with unit managers in developing the decision packages

until these managers became familiar with the process.

In developing the plan for implementing ZBB. county

staff members concluded that the number of budget

analysts would have to be doubled for the system to work

properly.

ZBB also is time-consuming, especially in a govern-

ment as large as Mecklenburg's, where the budget pro-

cess is lengthy. Mecklenburg s budget cycle has been

lengthened since the adoption of ZBB and. in part, be-

cause of it. Collecting the information necessary for ZBB

and providing for input and review takes time.

ZBB produces a lot of documentation. In Meck-

lenburg the initial paperwork requirements for ZBB were

substantial. Much of the process is now on computer,

however, and the county is continuing to automate other

parts of it.

A ZBB budget requires developing quantitative

measures of performance ("program measures") for

each budget unit. Ideally the descriptions of each service

le\el would include different amounts of measurable

accomplishments, and as resources increased, more ac-

complishments would be projected. The program mea-

sures developed should reflect this. However,

appropriate program measures can be difficult to de-

velop for some county activities (for instance, planning,

cultural, human service, and educational activities) be-

cause their accomplishments are often difficult to mea-

sure numerically.

The Mecklenburg County budget documents are set

up such that an overview of departmental goals and ob-

jectives is not developed. The ZBB process focuses on the

separate budget units and hence gives inadequate atten-

tion to pulling this information together for a depart-

mental statement. The commissioners have identified this

as a shortcoming, and in the future the process will be

changed to overcome it.

To utilize fullv the advantages of a ZBB system,

elected officials must be willing to evaluate decision

packages rather than line items and to leave a great deal

of analysis to the manager. Commissioners in many

counties may not be able or willing to do this. II commis-

sioners wish to get involved in the detail of expenditures,

the system is not likely to work or it will lose much of its

benefit.

Why It Has Worked

Mecklenburg County is fortunate to have the re-

sources to invest in the system. The county commission-

ers who were on the board when ZBB was selected were

committed to making it wink. They were successful in

finding someone with expertise in ZBB. who was well

versed in its procedures, and whose management style

reinforced its strengths.

County officials planned carefully for implementing

ZBB. They studied the likely impact on departments.

assessed the need for additional budget staff to make it

work, and committed to hiring those staff. It was intro-

duced in careful stages, with ten departments using it on

a test basis for a year to help identify and work out

problems. The budget staff and unit managers were

thoroughly trained and brought into the process early.

This commitment to training and assistance was impor-

tant and has continued. In a 1987 survey of county

management staff, a large percentage of respondents

commented on the importance of the help of the budget

analysts and the support of the commissioners.'
1
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of ZBB in other places have shown that thorough

training of staff and commitment by top management

and elected officials were important for the success of

ZBB.

Research also has shown that for budget innovations

to work, emplovees and officials must feel that the new

svstem offers advantages over the old. The commis-

sioners who decided that the county should use ZBB

were very dissatisfied with other budgeting systems the

county had used. Commissioners and county staff

alike have commented on how much better the budget

process is with ZBB than it had been previously. This

is in part due to the structure of ZBB, the consistent

application of procedures, and the style of the current

county manager.

Can Other Governments Use ZBB?

Seventv-four percent of those responding to the 1987

survey of managers and budget staff would recommend

it. in some form, to other local governments. But woidd

it be a better system for all.'' It seems that a strong bud-

get staff is necessary to implement and manage ZBB. The

.umber of people needed depends on the size of the ju-

risdiction and on the amount ol detailed inhumation

desired. To use ZBB. a county would need to support a

high level of budget analysis or operate ZBB in a differ-

ent fashion than Mecklenburg. Many small governments

lack separate staff for budget analysis or have only small

staffs. Such governments may also have line item bud-

gets not requiring the program and productivitv mea-

sures used by ZBB (although these measures often are

developed in jurisdictions using line-item and program

budgets).

For smaller governments. ZBB could be modified to

suit different conditions and could be scaled back from

the svstem used in Mecklenburg County. It could be done

every second or third vear. It could be required only for

new or expanded programs and could be used onh for

certain departments. The number of service levels could

be limited, for example, to three for each budget unit.

The identification of budget units to organize activi-

ties for budgeting, management, and planning is useful,

as is the development of program measures. Tying dol-

lar amounts to planned levels of services provides deci-

sion makers with information about activities, what each

service costs to provide, and what the count) should he

getting for its money. Much of this can be provided with-

out using the full ZBB process. •
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Correction

The two jieople in the photograph that appeared

on page 40 of the Spring 1990 edition of Popular

Government were identified incorrectly. The cap-

tion should have read: '"Norma Bodsford (left) re-

views the agenda for the upcoming meeting with

Commissioner Dot Reams."
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Watts Scholarship Established

Ben F. Loeb, Jr.

The North Carolina Wildlife Officers Association

(NCWOA) has established a scholarship to honor the life

and memory of L. Poindexter \\ atts, Jr., an Institute of

Government faculty member from l'J." to 1989. The

\\ atts Scholarship is one of three awarded each year l>\

the N( !\\ ( ) V to children of wildlife officers and to others

who plan to pursue careers related to wildlife manage-

ment and conservation.

The first \\ atts Scholarship has lieen awarded to

Jennifer Thorson, the daughter of Mr. and Mrs. Brad

Thorson of Statesville, North I larolina. Thorson was an

honor student at States\ille Senior High School, where

she was a Student Council officer and a member of the

tennis and Softball teams. She has been included in It ho s

II ho among High School Students and is now a student

at Appalachian State Universit) in Boone, North (laro-

lina. Thorson plans to pursue a career in wildlife man-

agement or in parks and recreation.

Dexter \\ atts. a professor of public law and govern-

ment and assistant director of the lii-titute of Govern-

ment, died in Chapel Hill on January 1. 1989, following

a lengthy illness. He was a graduate of \\ offord College

in Spartanburg, South Carolina, and received his law

degree with honors from The I Diversity of North Caro-

lina at ('.Impel Hill School of Law in 1957. \\ bile in law

school, he was an associate editor of the North Carolina

Lair Review and a member of the Order of the Coil' (an

honorary law school society for academic achievement).

Theauthoris an Institute ofGovernmentfaculty member who

specializes in criminal law.

Dining his Institute career. W atts s principal field of

interest was criminal law and procedure, which involved

research, consultation, anil instruction. He taught a

broad range of students, including wildlife officers, dis-

trict attorneys, and judges, Infheearl) 1 ''(ills he assisted

in drafting North (larolina s original implied consent

(Breathalyzer) law and was a member ol the executive

hoard of the Committee on \lcohol and Drugs of the

National Safety Council. Watts coauthored a hook for

wildlife officers and wrote several law review articles,

including one dealing with the administration of tests for

intoxication. He also served tor more than two decades

as coordinator of training for North Carolina district

attorneys and as their legal advisor.

During his final decade with the Institute, it was wild-

life laws and those who enforce them that recened his

closest attention. He -pent endless hours over and

above assigned classroom time, working with the new

wildlife officers to ensure that they acquired adequate

knowledge of laws and regulations to perform their

duties. And for present as well as former wildlife stu-

dents, he was always available to answer legal Inquir-

ies and to research complicated legal issues. \\ atts

-pent much of his time rewriting and updating the laws

dealing with the conservation of marine and wildlife

resources, and his appearance before legislative

committees dealing with these subjects often drew \cr\

favorable news media and editorial comment. Appro-

priately, the last teaching assignment of his career was

during the 1988 Wildlife Basic School held at the In-

stitute of Government. ••
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Motor Vehicle Law of North Carolina
1990 Edition

Ben F. Loeb, Jr., and James C. Drennan

Motor Vehicle Law of North Carolina provides important information for

attorneys, law enforcement personnel, and other interested citizens. The

1 990 edition contains a discussion and analysis of the more common North

Carolina motor vehicle offenses and includes the criminal penalties,

driver's license penalties, and insurance points for each offense. Chapters

on DWI
, driver's license law, and the North Carolina insurance point system

are included. [90.06] ISBN 1-56011-103-8, $8.50.

1989 Cumulative Supplement to

North Carolina Crimes:

A Guidebook on the Elements of Crime

Robert L. Farb and Benjamin B. Sendor

North Carolina Crimes: A Guidebook on the Elements of Crime, published in 1 985, is an important

criminal law reference book for lawyers and law enforcement officers. It outlines the elements of

several hundred criminal offenses, with each outline explaining the offense, reprinting relevant

statutes, and citing relevant case law. It covers criminal states of mind , bars and defenses, participants

in crime, and attempts and conspiracy.

1989 Cumulative Supplement to North Carolina Crimes explains statutory revisions and appellate

court cases as they relate to offenses covered in the original book and discusses significant new

offenses. The period covered by this supplement includes statutory changes made through the 1989

session of the North Carolina General Assembly and court cases decided through December, 1989.

The 1989 supplement replaces the supplement that was published with the 1985 edition. [85.05b]

ISBN 1-56011-168-2, $5.00 ($15.00 with original edition).

Casting Your Vote in North Carolina
William A. Campbell

This thirty-two page booklet explains what you need to know about voting in North Carolina. It

discusses the qualifications for voting, how to go about registering and voting, the duties of the

different election officials, and the kinds of elections that are held in this state. It also includes an

elections timetable, listing the dates for local, state, and national elections through 1994.

Casting Your Vote in North Carolina should be useful not only to election officials but also to college

and high school teachers, librarians, reporters, and interested citizens. [90.12] ISBN 1-56011-171-2,

$5.00.

Orders and inquiries should be sent to the Publications Office, Institute of Government, CB# 3330 Knapp Building, UNC-CH,

Chapel Hill, NC 27599-3330. Please include a check or purchase order for the amount of the order plus 5 percent sales tax

A complete publications catalog is available from the Publications Office on request For a copy, call (919) 966-41 19
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