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The Parole Commission
Denis Lewandowski

On most days at 83] West Morgan Street in

Raleigh.Jive people can befound poring over dozens

of cases and making decisions with far-reaching

consequences. Their deliberations and decisions

probably generate more intense feelings than those

of almost any other public official. They are ex-

posed to heinous crime stories, the continuing an-

guish of victims and their families, and the des-

peration of imprisoned men and women. In this

emotionally charged environment, they analyze vast

amounts of information in deciding whether incar-

cerated criminals can safely be allowed to reenter

society. While decisions with tragic consequences

are highly publicized, much less is known about the

Parole Commission's decision-making process and

about the individuals who serve as commissioners.

The five commissioners (Samuel A. Wilson III.

Wanda Garrett. Jeffrey Ledbetter, Katrena Nor-

ton, and Louis R. Colombo) 1 and the parole com-

mission administrator (Sam Boyd) icere kind

enough to share their knowledge, candid percep-

tions, and feelings about the parole process and

about their jobs.

Surprises

Most incoming commissioners embark on their

new job with limited knowledge ofthe internal work-

ings of the Parole Commission and the criminal

justice system. H hile they recognize that their pri-

mary responsibility is the identification of inmates

who can safely be released, they may be only super-

The author is a i>sychologist who works for the Parole

Commission.

jiciallyfamiliar with the types ofcrimes people com-

mit, the type ofpeople who tend to commit crimes,

and the limits imposed by the criminal justice sys-

tem in regard to punishment. Within a short period

oftime, new commissioners arefrequently surprised,

and at times shocked, by certain realities.

Wilson: I was surprised by how quickly the

inmates come back. About forty-five days after I

started the job, I had a case that I had signed off on

soon after I arrived. The inmate had gotten out,

been arrested, prosecuted, convicted, sentenced,

and was back up for parole within forty-five days.

Horton: I wasn't prepared for the age of the

inmates. I did not expect so many children to be

incarcerated as youthful offenders, and I was ap-

palled at the lengthy sentences for these very, very

young people. I'm amazed that we have them in a

controlled setting and yet are doing so little with

them. When I leave the commission. I plan to spend

a great deal of time trying to persuade people to

develop programs, especially for incarcerated youth.

\£ hile an adult inmate may be pretty much settled

into a mold, the younger ones may still have a

future. However, it appears to me that our system

assumes that they, too, are set in a mold and should

be imprisoned for long periods of time to protect the

public. We seem to feel that the answer is to keep

them behind bars for a certain number of years. I

say "hog wash" because they eventually get out.

and the crimes they commit the next time are more

serious. We need to work on preparing them for life

on the outside.

Garrett: Even though I had studied law and knew

something about sentencing. I was not prepared for

Photographs by Bob Donnan
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The Speakers

Samuel A. Wilson HI (chair of the Parole Commission)

Received a B.A. in political science and a J.D. from The Univer-

sity of North Carolina at Chapel Hill: practiced law for ten

\ears in Charlotte: served as the governor s legal counsel-

Louis R. Colombo

Received an A.B. in history and political science from Muhlen-

berg College in Allentown, Pennsylvania; attended George Wash-

ington University Law School: retired from the United States

Department of State, where he was a security officer: has eight

years* experience at an adult handicapped training center.

"ft anda Garrett

Received a B.A. in speech, drama, and English from the Uni-

versity of Arkansas—Pine Bluff and an M.A. in speech commu-

nications from The I Diversity of North Carolina at Chapel Hill:

produced a television documentary on jails and prisons: taught

at university, high school, and junior high school levels: gradu-

ated from North Carolina Central I Diversity Law School.

Katrena Horton

Received a B.A. in early childhood education from Winston-

Salem State University and an M.S.W, from The University of

North Carolina at Chapel Hill; worked as a social worker in a

variety i>f settings: taught at college and primary school levels:

held a position in admissions and recruitment at the college

level.

good time [days granted for nol breaking prison

rule-, which advance an inmate's release date] and

gain time [days earned for work, which reduce an

inmate's sentence |. M\ immediate response was that

somebody - perpetrating a fraud on the public by

not reall) educating the public about what prison

time means. Most people—and I used to be among

them—think that a ten-year sentence reall\ means
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Jeffrey Letlbetter

Received a B.A. in political science from The University of

North Carolina at Asheville; served for eleven years as a parole

and probation officer.

<r> E3?^

Sam Boyd

Received a B.A. in criminal justice from East Carolina Univer-

sity; worked as a parole officer and parole case analyst for ten

years before becoming parole administrator in 1985.

ten years. Such discrepancies made me realize that

sometimes we don't do enough to allow the public to

have faith and trust in the criminal justice process.

That was probably the biggest shock.

Colombo: With very little indoctrination, we

had to make decisions, reviewing decisions made

by the preceding commission as well as deciding

new cases, to remain current with the work

load. The stress and pressure created hv that

situation probably was the most unexpected

thing 1 experienced. It was on-the-job training

in the most intense manner possible, and—let's

face it—being human, you just can't absorb

overnight all the criteria and the various laws

that a decision must be based on. I'm sure I

made mistakes that 1 probably would not have

made if 1 had been instructed prior to coming in

here.

To Parole or Not to Parole

After settling into the job. the commissioners

begin developing a comfortable approach to

reviewing cases. They become familiar with

factors that researchers have identified as as-

sociated with future criminal behavior. While

each case is judged individually and has its

own set of unique circumstances, there is a

core of information and material that is relied

upon by each commissioner. Each is respon-

sible for considering and weighing the data to

produce the best possible decision, protecting

society while not needlessly and perhaps

harmfully detaining an inmate. The assess-

ment of the same material can easily yield

divergent conclusions, but there is consensus

among the present commissioners that this

disagreement is constructive, rejlecting the

diverse backgrounds and experiences of the

commissioners. There is a strong belief that

better decisions result from commissioners

having varying perspectives. The commission-

ers addressed the factors they consider in de-

ciding a typical case.

Wilson: The first factor is the risk—that is.

is he going to commit another crime'.'' And that

gets difficult because I know that it's likely he's

going lo commit another crime in the overwhelming

majority of the cases we see. The second question

regarding risk is. What is the crime he's likely to



POPULAR GOVERNMENT

commit? A recent study by the United States De-

partment of Justice indicates that some criminals

tend to stay in the same area of crime. Some misde-

meanant thieves continue to commit misdemeanors

rather than felonies because they recognize that

they're not going to be in prison very long. Another

consideration is, Has he been punished enough?

\\ hat's going to be the public's perception of our

criminal justice system if we let this man out at this

time?

Ledbetter: Of course, there are certain things

that just cry out to be looked at: what the man is in

here for. when he came in. what he's done since he's

been here, what his prior record is. what he has as

far as assets—bv that I mean education, or voca-

tional training, or job skills. Another factor is what

he has on the outside in terms of community or

family support. I consider all these things, but I

don't think any one plays any bigger part than

another. It just depends on the individual case. I do

try to judge each case on its own merits, rather than

treating all cases alike, because all cases are not

alike.

Horton: I first look at the age of the inmate. I am
concerned that youthful offenders are receiving some

type of program that might better their lives, be-

cause if they're young, they're going to get out. A
twenty-five-year-old is going to be young enough to

rape, murder, maim, steal—whatever he did to get

in here—when he gets out. And for that reason. I

feel obligated to see what I can do to prepare him

for the outside. For the older offender. I look at the

crime. If it's a very serious assaultive crime. I lean

toward incarceration for a longer period of time. If

the case analyst's review suggests extenuating cir-

cumstances, I will dig deeper into the case before I

make a decision to delay parole. On other cases, it's

a matter of the age. sentence, and length of time

The Commission's Duties and Responsibilities

The Parole Commission consists of five commis-

sioners appointed by the governor to serve four-

year terms. The law specifies that a person must

have recognized ability, training, and experience in

order to be appointed as a parole commissioner.

The governor designates one commissioner to serve

as chairman of the commission.

The commission is assisted in its work bv a pa-

role commission administrator, cases analvsts. a

psychologist, and secretarial staff. The case ana-

lysts calculate a parole eligibility date for each

inmate and provide a comprehensive review of and

recommendation for cases considered bv the com-

mission. The psychologist provides psvchological

evaluations and consults on inmates referred bv

the commission.

\v hen an inmate becomes eligible for parole, the

case is reviewed at least once each vear. The law

authorizes the commission to denv parole for a

variety of reasons. For example, parole may be

denied it the inmate's release would show disre-

spect for the law and minimize the severity of his oi-

lier crime. The commission also may denv parole

when continued correctional treatment will make

the inmate more likelv to lead a law-abiding life

after release. In addition, the statute indicates that

parole may be denied if it is probable that the

inmate will fail to comply with requirements im-

posed as conditions for parole. In determining

whether these reasons apply, the commissioners

consider the inmate" s history of crime and of vio-

lent behavior while in prison as well as before com-

ing to prison and the environment into which the

inmate will be released. The commission has con-

siderable discretion in setting conditions. Some of

the most common ones require inmates to partici-

pate in substance abuse counseling, mental health

treatment, or random drug tests. Inmates may also

be required to observe a curfew and to avoid asso-

ciating with convicted felons.

In the case of an inmate who has been sentenced

to imprisonment for life, the parole decision is made

by a majority of the commissioners. In other cases,

panels of two commissioners make parole decisions,

and when the commissioners cannot agree, the

chairman appoints a third commissioner to cast the
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served. I have a built-in clock as to the minimum

time I think someone should serve for certain types

of crimes. If they have spent that time and are

eligible for parole, then I look at the inmate in terms

of why he or she has not been paroled. \\ hat factors

have presented this inmate in such a poor light that

he has not attracted the positive attention of the

Parole Commission? Based on my findings. I go on

from there.

Individual commissioners may find a case diffi-

cult to decide for a variety of reasons. The circum-

stances surrounding the crime may arouse strong

emotions. Prison records may contain conflicting

or insufficient information. 1 he parole decision may

also be complicated by concerns about the inmate's

degree of culpability and the need to weigh legiti-

mate societal concerns against the good of the imli-

vidual inmate.

Garrett: Cases in which a child has been abused

are very difficult for me. I try to be objective, but

I think about the damagt—particularly the psvcho-

logical damage—that has been done to a child, and

much of it cannot be undone. So I reallv have to

weigh things very carefully so that I don't just auto-

matically shut down on the prisoner. 1 think, too,

about the severity of the crime. If a person has

taken another person's life, I feel that's absolutely

the worst crime. Despite the criminal's motivation,

despite any mitigating factors—the victim of homi-

cide will never have the opportunity to be healed or

restored. Death is unrelenting; it is final.

Colombo: The last statistics I heard indicate

that approximately 70 percent of all the crimes

committed in this state have an alcohol-related

factor, and anywhere from 25 percent to 30 percent

have drug-related factors. So when we see a crime,

we mav not know how much of a problem the inmate

deciding vote. In all cases,

the majority vote rules.

In addition to making

parole decisions, the com-

missioners serve as hearing

officers when revocation of

parole is being considered.

Parole mav be revoked, and

the inmate returned to

prison, because of techni-

cal violations of parole con-

ditions or as a result of

additional criminal charges.

The parole commission

also conducts hearings re-

quested by concerned citi-

zens or public officials in regard to indi\ idual cases.

Friends and family members of victims as well as

advocates for the inmate directly address the com-

mission, presenting information aboul the case and

expressing their personal point of view about the

possibility of parole. When requested by a district

attorney, the commission holds a public hearing.

during which the district attorney mav present any

information about the case.

A final duty of the commission is to assist the

governor in responding to applications for pardons

and commutations of sentences. The commission

investigates these cases thoroughly before making

its report and recommendation to the governor.
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has with drug or alcohol abuse. We don t know in

what degree that caused the crime, and this is where

it becomes difficult. ^ ou just lia\ e to do the best you

can. Oftentimes, it's not good enough, but you're

required to make a decision.

Ledbetter: The most difficult ones are probably

the ones that involve what society considers, and

what I consider, a heinous crime—a really bad

assault or homicide, or something that's really ter-

rible—but in prison the person has demonstrated

that he's turned himself around, rehabilitated

himself. You're torn between whether the person

has been punished enough and \\ betber. because of

his rehabilitation, he deserves consideration for

release.

Wilson: The cases that cause me the most diffi-

culty are what I call "message cases"—cases that

send a message to the public. The commission may

refuse parole if it believes that the inmate's release

at that time would promote disrespect for the law. I

believe that this is intended to be objective. That is.

if the public knew all the information that we have

as a commission in a particular case, would parole

promote disrespect for the law'' I nfortunatelv. there

is at times a conflict between what may be good for

all the individuals involved in a particular case,

including the victim's family, and the community's

respect for law as affected bv the message thev

receive. The public and public officials only see the

final decision. Thev are not privy to confidential

information and investigations that are considered

bv the commission. As a result, a sound decision for

all the individuals involved may communicate the

wrong message to the public. \n example might be

a domestic murder or manslaughter case. Based on

his history, investigations, and psychological evalu-

ations, an offender mav appear to be of little or no

continuing threat. His children might be suffering

significantly, and it might be best for everyone

immediatel) involved in the case for him to be

granted an earl) release. Parole might be of assist-

ance in deterring any socially undesirable behav ior

on the part of his children as well as easing the

financial burden on his family. Yet early release

might make it seem like v\c are not appreciating the

tremendously serious nature of the crime. Because

I believe that the primary purpose of our criminal

justice institutions is to punish bad conduct. 1 weigh

very heavily the message we may be sending. This

can make a derision very difficult.

Prison Population Control

Nationally, as well as in Aorf/i Carolina, prison

overcrowding has become a major issue. Class

action suits filed by prisoners in a number of

states hare resulted in the appointment of federal

masters to oversee prison conditions and to order

improvements, so that incarceration does not con-

stitute cruel and inhumane punishment. North

Carolina has reached court settlements with in-

mates, agreeing to improve conditions, including

reductions in the prison population and more space

per inmate. In response to the threat of a federal

take-over and the appointment ofafederal master,

the legislature lias passed laics limiting the ]irison

population and ordering the Parole Commission to

release inmates when the prison population ex-

ceeds 17.640 for fifteen consecutive days. When the

population exceeds this limit, the commission is

required to parole inmates to reduce the popula-

tion to 17.460 within ninety days. During this pe-

riod, criminals continue to be admitted to prison.

The rate of admission for the first five months of

1989 reflects an approximate 14 percent increase

over the first five months of 1988. Recent legisla-

tion also has targeted less serious offenders, misde-

meanants, for early release when the population

exceeds the legal limit. As a result, the Parole

Commission's role and function has changed. Sam

Boyd, the commission administrator, has witnessed

this change.

Boyd: I p until two or three years ago. the com-

missioners made decisions based on threat and

potential so far as a person adjusting in the commu-

nitv . No consideration was given to prison bed space.

\\ e had crowded prisons, as we do now . but we were

not involved in controlling population and thus

didn't have to concern ourselves with bed space.

\\ ith the new law requiring the commission to pa-

role a sufficient number of people to control the

prison population, we have a third factor in-

volved. . . . This has affected parole decisions and.
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I think, has changed our mission in the last couple

of vears. \V e arc paroling many, many more people

today than we did previously—people that would

not have been paroled a couple of years ago. It is

not uncommon for us to parole individuals with no

joh and no real means of support—basically parol-

ing people who we don't expect to make it on the

street. The present commissioners had to parole

people the first day they were here. The other

commissioners that I've been associated with were

able to come in. meet each other, meet the staff, be

briefed and learn a little bit about their new job

before they actually had to act.

In its capacity as an agent for prison population

control, the Parole Commission has been seen by

some as thwarting the community s need to incar-

cerate misdemeanants who hare repeatedly vio-

lated the luw. Usually, only offenders who have

committed multiple misdemeanors are incarcerated.

with less frequent offenders beingplaced on proba-

tion or in other community-based programs. Fre-

quently, as a last resort, misdemeanants hare been

sentenced to prison only to be paroled after serving

a small percentage of their sentence. The commis-

sioners release misdemeanants more quickly be-

cause, by definition, they are less serious offenders

than felons. The parole commissioners recognize

thefrustration this provokes in district court judges

and prosecutors and uere appreciative of an op-

portunity to address their concerns.

Colombo: I sincerely sympathize with their

plight. I nfortunately, we are sitting in a state in a

very precarious situation right now. in that we're

being pressured by the federal government to make

extensive changes in the prison system, and there is

a deadline. Now, we have very few options as parole

commissioners. We must move misdemeanants,

rather than felons, out of the system as quickly as

possible. Unless we do that, the prison population is

going lo reach a point at which the federal govern-

ment is going to step in and create what I would

consider a horrendous situation, from a taxpayer's

standpoint. In addition we would lose control of

actually administering our prison system. So while

I sympathize w ith the judges, we are between a rock

Commissioner Colombo, consulting >\ilh Morion hen-, estimates that each

commissioner must review an average of 235 rases per i\a\

.

Figure 1

Number of Inmates Paroled. 1<>HI-I«>88
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Note: A law Limiting the prison population. (J.S. 148-4. 1(d) and (e), became

live March 11. L987.
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and a hard place, and there's not really much we

can do about it.

Ledbetter: \\ ell. that is a major concern of mine.

Sometimes I feel like 1 have to get up every morning,

come to work, and violate my conscience. That's

not a good feeling. I nfortunately. what we're hav-

ing to do now is. in essence, destroying the district

court system. People who. as a last resort, have

been sent to prison with a two-, three-, or four-year

sentence" are being paroled after they've been here

two or three months. It doesn't take long for crimi-

nals to realize that they're going to be able to do

whatever they want to do without having to pay a

penalty for it. But, for every misdemeanant we

don't release, that means we've got to find a felon to

release. So I'd ask the disgruntled judge to go find

me a rapist or armed robber or murderer that he

would rather he released than a check writer or a

shoplifter. He might be hard-pressed to do that.

Wilson: I understand where a district court judge

is coming from. I also think that those district court

judges are familiar with what's going on. They know

that the prison system is overcrowded and that

when they send someone in on a misdemeanor,

they're not going to stay very long, except in the

rarest of cases. Some of the drunk drivers that

come in with multiple DWIs—those guys are going

to stay for awhile. I guess the only comment is we

are going to increase the alternatives, and Id like to

put the more serious misdemeanants out on super-

vised parole, and if it doesn't work, bring them

hack. We just don't have enough room for all the

misdemeanants. If were going to have to control

prison population by releasing people, it seems to

me that we have to start with the least serious.

The daily paper reflects the public's concern

about the parole ofserious offenders, some ofwhom
have committed violent crimes. The commissioners

treat these offenders more cautiously, retaining them

in prison for longer periods of time in order to en-

sure the community's safety, \evertheless. as pres-

sure to reduce the prison population increases and

the availability oflow-risk parole candidates dwin-

dles. the"measuring stick" with regard to who issuit-

ableforparole can be expected to change. Decisions

trill be made in which the commissioners have less

confidence. At times their decisions have been con-

strued as refecting a lack of sympathy for victims

and potential victims. The commissioners welcomed

the opportunity to respond to these perceptions.

Horton: Each of us has a personal story to tell.

My house has been broken into twice, my
grandmother's silver—true heirlooms—were de-

stroyed by three teenagers high on drugs. They

were apprehended. The silver had been melted. I

have strong feelings about the violation that one

feels when robbers enter vour home. I'm part of the

public. My car has been broken into twice in shop-

ping center parking lots before nine o'clock in the

evening. You think you're safe. You are not. I have

had to go with my young sons into the public restroom

to protect them. I'm part of the public, and I am
sensitive to the needs of the public. Being a woman.

I am fearful of rapes. I have worked with rape

victims as a social worker, and I know the trauma

that results from a rape. I know how it affects the

whole family. Most of the commissioners have per-

sonal experiences where crimes have been perpe-

trated on them or members of their family, and

these are the same commissioners who have to de-

cide to let people who have committed similar crimes

back out on the street. So its not that we don't

know. It's that we have to deal with the large

picture the best that we can. We have an over-

crowded prison system, and every time you let

someone in. someone has to come out. Those are the

cold and cruel facts. These are the facts that we

deal with every day that were here, and it's just

part of the job that we're being asked to do. So

we do it.

Ledbetter: Well, first of all. we don't turn [fel-

ons] around and send them back out as quickly as

we do the misdemeanants. There are some cases in

which the chance of parole is very slim. For ex-

ample, we've paroled very few child molesters or

serious sex offenders until we were required to, or

until, at least, we had put them through such psy-

chological screening and community-based programs

that we felt they were no longer a danger.

Garrett: I feel we have great understanding for

what is involved in catching and convicting a crimi-

nal. And I know that in many cases an officer has
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put his life on the line, and I do understand and

appreciate the danger. Our function, though, has to

go beyond that. \^ hen a prisoner becomes parole

eligible, it is our duty to try to determine whether

this person is too big a risk for the community,

whether this person has shown some signs of reha-

bilitation, and certainly whether or not he has been

punished enough. Those are the primary consid-

erations after incarceration. The legislature and

the judicial branch have the opportunity to make

laws and then to mete out what they consider ap-

propriate sentences. W hen a person is given a cer-

tain sentence, the judge has had his say about it.

and the legislature has had its say in passing the

laws with the terms that they assign for particular

crimes. Thereafter, it becomes the executive

branch's responsibility to weigh the total situation

and to have its sav.

How Long Is Ten Years?
John Doe was sentenced to serve ten years in

prison for assault with a deadly weapon with intent

to kill. (Ten years is the usual sentence for this

offense.) When Doe first enters prison, he is auto-

matically given five years "good time." reducing his

sentence to five years. Good time in the amount of

one half the inmates sentence is awarded at the

outset of the sentence. Doe can lose this good time

credit only if he is found guilty by a committee of

prison personnel of having violated a prison regula-

tion. He mav lose a maximum of thirty days for each

infraction, but he will not necessarily lose any good

time for any particular infraction. His penalty is

determined by the Division of Prisons committee.

Lost good time can be won hack at a later date if

approved by prison personnel.

In addition to credit for good time, inmates also

earn "gain time" for work done within the prison

system. Once gain time is earned, it cannot be taken

from the inmate. There are three levels of gain time

jobs based on the skills required to perform the job,

each earning different amounts of credit.

If Doe is placed on a "number one gain time job"

when he enters prison, loses no good time, and

remains on his job throughout his incarceration.

his original ten-year sentence will be reduced to

four years and eight months. A number two gain

time job would produce a further reduction of four

months. \ number three gain time job would yield

an additional four month reduction, so that Doe

would be entitled to release after serving four

years.

In addition to gain time credit, some inmates

earn "emergency gain time" for working in excess of

fortv hours per week or working on holidays, week-

ends, or during inclement weather. Participation in

some special programs also provides emergency gain

time credit. The amount of credit varies with the

type of work or activity involved. An individual in

a highly skilled job who works seven days a week

and on holidays (for example, a baker who works in

the kitchen) would earn an additional ten days

emergency gain time per month. \\ hile the number

of such jobs is limited, some inmates use them to

reduce their sentences substantially. If Doe were

fortunate enough to secure the bakers job described

above when he entered prison, his ten-year sen-

tence could be further reduced to approximately

three years.

A final factor in determining time ultimately

served by an inmate is "mandatory ninety-day

parole." The law requires that the Parole Commis-

sion parole all inmates ninety days before their

sentences expire unless an inmate refuses parole.

Although called parole, this early release is actually

mandatory—the commission has no authority to

deny it.

\> hen mandatory ninety-day parole is factored

in. Doe may be released from his ten-year prison

sentence as early as two years and nine months

after first entering prison, without benefit of discre-

tionary parole bv the Parole Commission. Even if

Doe earns no gain time during his prison stay, he

will lie entitled to release after four years and nine

months, assuming that he does not lose good time

credit because of misbehavior.
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Job Stress

Many factors may make the parole commis-

sioner's job stressful. Informing inmates or their

families of negative decisions, wondering whether

a particularly difficult decision will result in trag-

edy, receiving threats or harassing correspondence,

and witnessing the anguish of victims and their

families are only a few of the sources of stress.

Colombo: Very few eases are eut and dried.

There is a hip: gray area in most cases. In main

cases, we must make a decision without having all

the hard information we'd like to have. There are

internal pressures all the time. I haven't gotten to

the point where I worry that if I make a had deci-

sion 111 he in the headlines, hut I do think about it.

You cant control the human mind. You cant know

exactly what an inmates going to do when you

parole him and. therefore. ha\c a hlack-and-white

situation. So the possibility always exists that your

decision will not he the right one. But if 1 can justify

a decision on the hasis of the information I have,

even though it may not be as detailed as I would

like. I have peace of mind even though the decision

mav wrap around m\ neck later on. I have a re-

sponsibility to the community, but 1 also have a

responsibility to the individual inmate. My hope is

that both things will jibe, so that everything will he

Ok. You make a decision for a parole, and the guy

works out well—he reintegrates himself into the

community, he doesn't commit any more crimes,

and everybody is happy. Good decision. If I decide

against parole and it is a wrong decision. I have

taken away days of freedom from that individual

that he can never recover. I think about that.

Ilortou: There are times when we are forced to

make decisions that we know are going to evoke

strong feelings on the part of the inmate. We have to

do this. I'm normally a gentle person, and for me it

takes quite a bit of courage ... to sit there and tell

the inmate that we have decided that he is not

suitable for early release or suitable to have his

parole reinstated. At these times, it does bother me

to have to sav no. There are times when von must

say no for good reasons, and you just have to do it.

so 1 do it.

Garrett: I guess the one thing that really triggers

my emotions is if we have to disappoint someone

—

if. for some reason, we cannot follow through on

what we have said we will do. I have very, very

strong feelings about that because, while these are

criminals, they are still human beings who many

times have lost their faith in society and the sys-

tem. I like to feel that they can look someplace

and sav. "That person or that entity is one that

you can rely on." I know of one case where we

approved someone for parole, but the law changed

before the person was paroled, so that person was

no longer eligible for parole. There's something

incongruous about that to me. I really felt bad

about that.

The Future

The parole commissioners point to a variety of

answers to the dilemma facing \or?/i Carolina and

its prison system. Existing resources are clearly

insufficient to permit continued incarceration of

offenders at the current rate, and vast expendi-

tures would he required for the construction ofnew

prisons. Accordingly, community-based alternatives

to incarceration have recently received increased

attention. As with the general public, there are di-

verse opinions among the commissioners.

Colombo: As I have been preaching for the past

year and a half, resources should be allocated to

have custody levels short of incarceration—such as

house arrest, intensive parole, halfway houses, shock

incarceration 1—to which we would be able to pa-

role. The courts and the probation people would

have access to these programs, as would the Parole

Commission. \\ ith these additional options, a pa-

role commissioner could move the person out of

prison. These additional resources would help the

decision making of the Parole Commission and the

criminal justice system. Under the present system,

a person may be in for seven or eight years and lose

touch with this fast-moving world, and we allow him

to serve very close to his maximum sentence. The

transition is not there. Were pushing him out into

an environment about which he has vcrv little

knowledge. If we had additional custody levels on
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the outside to which we could assign him, integrat-

ing him into society with proper support and super-

vision, it certainly would be a lot better than what

we have today.

Ledbetter: The long-term answer is probably for

the counties to deal with misdemeanants in the

eountv. Apparently, the legislature has decided that

the state cant afford to continue to house misde-

meanants in the prison system. Alternative pro-

grams are fine. Some of them are effective, but most

of the people coming to prison have been through

community-based programs in the past. They have

been tried on various things. That's not to say that

other things shouldn't be tried, but I don't see

alternatives as being the sole answer. I do see them

as being part of the answer. It's often been said

that we can't build ourselves out of this problem,

but I think we have to try to build ourselves out of

this problem. The prison system has added 4.IS00

beds in the past two years but. in effect, hasn't in-

creased capacity at all. Twice that many should

have been added.

\\ ilson: 1 think c\ er\ body in\ ol\ ed in the chain

of criminal justice—from arrest to prosecution to

sentencing to parole—should be responsive to the

problem. We've all got to keep in mind the total

system, and how each part affects the system.

Every unit in the chain has an effect on every

other unit, and its important that judges and com-

missioners recognize that. It weighs on me that we're

having a negative impact on the criminal justice

system, but with limited resources. I don't know

what else we can do. I think we need to build more

prisons, but one study indicated that only 3 to 5

percent of the arrests are people who have been in

prison. So even if we kept all of them. I'm not sure

we're going to make much of a dent in criminal

conduct. 1 feel that we have changed the law . so that

I think we can control prison population for some

period of time—a year and a half or two years. Hut

new prisons will need to be built. •

Notes

1. Jeffrey l.eclhetter was replaced by Arlene Pulley on

June I. L989.

2. The maximum sentence that may be imposed for

a misdemeanor is two years. In many cases, however.

defendants are charged with and convicted of several

misdemeanor offenses. In these cases a judge may impose

consecutive sentences, with a total length of time to lie

served thus exceeding two years.

3. Shock incarceration is a very short period of incar-

ceration—thirty days, for example— to help the individ-

ual realize what consequences will result from continued

illegal beha\ Lor.

County Government
in North Carolina
Written by a team of experts in public

law, financial management, and govern-

mental organization and administration,

this publication offers an extensive de-

scription and analysis of the county sys-

tem of government in North Carolina.

Now in its third edition. County Govern-

ment in North Carolina is widely recog-

nized as one of the must important

reference books on the affairs of eountv

government.

To order, call (919) 966-4119 or mail

a check or purchase order for SI 8.50

per copy (plus 5 percent sales tax, for

North Carolina residents) to:

Publications Office-CG

Institute of Government

CB# 3330 Knapp Building

UNC-CH
Chapel Hill. NC 27599-3330



SE*

^»SgS5«
itayv'T^

5T*fe2&'
Jfc'*£rtJ

^rC*"



in Voluntary Workplace
Health Promotion Programs

Jeffrey S. Koeze

In the last decade many employers have set up

health promotion or "wellness" programs for their

employees. About two thirds of private employers

with fifty or more employees conduct some kind of

health promotion program for their workforce. 1

Many public employers began health promotion

activities with fitness programs for police and fire

departments, which they expanded to other em-

ployees who sought the opportunity to improve their

health. 2 These programs range in sophistication from

simple health education to those that integrate health

education, health screening, exercise, recreation,

and classes on changing diet and smoking habits.

Unfortunately, health promotion programs ex-

pose employers to the risk that a participant will get

hurt and file a lawsuit or workers' compensation

claim. Liability risks can, however, be controlled.

This article will discuss four ways in which an

employer can protect itself from legal liability aris-

ing out of health promotion activities: hiring good

staff, warning participants of danger, reducing the

risk of injury, and obtaining waivers.

These methods are not a prescription, and em-

ployers should adapt them to suit their own needs.

Employers sponsoring low- or no-risk health educa-

tion classes need give little attention to liability risks.

Programs involving potentially dangerous activi-

ties, such as canoeing or rock-climbing, demand a

great deal of attention to liability concerns. Most

health promotion programs fall between these ex-

tremes. Depending on the nature of the program,

the risks involved, the age and health of the partici-

pants, and the employers' ability to accept risk,

those designing a program should pick and choose

among these methods to arrive at a suitable bal-

ance of risk, safety, expense, and administrative

convenience.

Grounds for Liability

The liability risks arising out of voluntary health

promotion programs are the same basic risks that a

city or county faces in its other activities—the risk

of a negligence action or of a workers" compensa-

tion claim. ' (Mandatory health promotion programs

raise special concerns that are beyond the scope of

this article.) Negligence is the failure to use rea-

sonable care under the circumstances. For example,

an employer might be negligent by hiring unquali-

fied staff, by providing unsafe equipment, or by

failing to warn employees of danger. However, even

if an employee can prove that the employer was

negligent, the governmental employer can win a

lawsuit by proving contributory negligence by the

employee, waiver or release of liability, or sover-

eign immunity.

'

An injured employee need not show negligence

or fault to be compensated under the workers"

compensation statutes. Instead, the employee must

show (1) that an injury occurred by accident, (2)

that the injury arose out of employment, and (3)

that the injury was sustained in the course of em-

ployment.' An "accident" is an unexpected or

unusual result of an activity. An injury "arises out

of" employment if the person's employment is the

cause or origin of the activity. And an injury occurs

"in the course of" employment if the time, place,

and circumstances of the injury are connected to

employment. 1'

If the plaintiff can prove these three things, the

employer has no defense. But proving them could

be difficult. For example, some injuries may not be

accidental: shin splints are a common and ordinary

result of running. A voluntary program held after

work and for which no incentives are offered might
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nol be considered as occurring in the course of

emplo) iiit-nt.

Because workers' compensation claims do not

involve fault and arc not subject to ordinary negli-

gence defenses, nol all of the suggestions that follow

will reduce employers' exposure to those claims.

I lowe\ er. to the extent that these steps reduce inju-

ries during health promotion activities, both negli-

gence and workers' compensation claims will be

reduced.

Reducing Liability Risks

Mir e good staff

The health of program participants and the

control of liability risks depend primarily on proper

supervision and instruction. Instructors and pro-

gram managers should be trained and competent to

design and conduct the activity and to respond in

the event of injur) or other emergency. In addi-

tion, the program should hire enough instructors to

ensure the safety of participants,9

L nfortunatel) . there are no clear legal standards

for which activities must be supervised or for how

or 1>\ whom the) must be supervised. This uncer-

taint) places a premium on having program person-

nel w ho w ill reduce the risk of lia hi lit \ by operating

the program in a sale and professional fashion. The

problem is finding such personnel. Most instructors

and supervisors do not have formal education or

training in health or exercise."
1 and assessing their

competence is difficult.

Recognizing this problem, organizations are

beginning to offer certification programs for those

working in health promotion." These programs seek

to ensure that instructors and program administra-

tors have the basic level of skills and knowledge

necessar) to perform effectively. For example, the

Vmerican College of Sports Medicine certifies indi-

viduals working in programs at three progressive

levels: (1) fitness leader/specialty, (2) health fitness

instructor, and (.'!) health fitness director. 1 - Of

course, all certifications are not the same, and not

all an' appropriate lor c\ er\ program. For instance,

certification as a lifeguard is necessary for a life-

guard but not worth much (apart from cardiopul-

monary resuscitation and first aid training) in an

aerobic dance program. The best way to check on

the appropriateness and quality of the certification

is to request a copy of the certification require-

ments from the certifying organization.

If you cannot find or cannot afford an instructor

or program supervisor who is qualified by educa-

tion, training, or certification. tr\ to hire such a

person as a consultant to help design the program

and to hire and train the staff. You can also seek

help from local physicians, businesses with success-

ful programs, schools, the county health depart-

ment, or community organizations such as the ^ M< . \

or ^ WCA.
Regardless of the staff's qualifications, you should

not simply assume that all is well. A successful health

promotion program will include an evaluation, and

that evaluation should include an assessment of the

instructor's skill and attention to safety. A consul-

tant also can be helpful at this stage, particularly if

the program has been operating for a while without

any evaluation.

\S hen in doubt, warn

Next to competent supervision and instruction,

the best defense against liability is a warning. \n

expert recently estimated that 80 to 90 percent of

sports- and recreation-related lawsuits contained a

claim that the defendant failed to give proper warn-

ings of danger. 1
' Warnings guard against these

claims. They also help establish the defense of con-

tributory negligence. A person who is aware of and

understands the risk of participation in an aeti\it\

and who negligently decides to participate in spite

of those risks is contributorih negligent and is barred

from recovering for the resulting injuries."

Warnings should be given in such a wa\ thai

people will be likel) to notice and understand them. 1 '

The) should grab attention, be easy to read, and be

easy to understand. \\ arnings that do not warn at

all ( "Dive at ^ our < )w n Risk" I. that give a general

indication of danger ("Danger"), or that simply

prohibit certain activities ("No Diving") do not offer

the same legal protection as warnings that give

specific information about tin- nature of the danger

("NO Diving— Rocks Right under Surface"). 16
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Participants need not be warned of obvious

risks.
1. For example. Softball players should under-

stand without a warning the risk of slipping on a wet

field
18 or of getting hit by a ball during warm-ups. 1 "

I nfortunately, some obvious risks ma; not be so

obvious to judges and juries. A recent decision held

that it was not obvious to a high school student that

playing tackle football without wearing equipment

could result in a shoulder injury."'" \\ hen in doubt,

warn.

As a general rule, all participants in an exercise

program should be warned that exercise can be

dangerous and result in injury. They also should be

warned to see a doctor before beginning the pro-

gram. In addition, specific warnings may be neces-

sary for activities that involve know n risks of w hich

some participants might not be aware. For instance.

inexperienced runners in a program probably should

be warned that running in high temperatures and

humidities carries risks including heat stroke and

death.- 1

Reduce the risk of injury

Several other preventive measures can be com-

bined under the heading of reducing the risk of

injury. The first is systematic inspection of the

equipment and premises used in the program. In-

spections should be conducted on a regular basis,

and a detailed report of each inspection should be

prepared. In addition, participants should be en-

couraged to report anv problems. Ml problems

reported by your staff or participants must be fixed

immediately .

Second, many programs require participants to

obtain a physical examination and permission from

a physician before participating. Health screenings

for cholesterol, high blood pressure, and other

chronic health problems are not a substitute for a

phvsical. Participants should be told that the pur-

pose of such a screening is not to check to see if they

are lit to participate but to obtain health informa-

tion needed to design a wellness program for them,

to measure their progress, or to delect health prob-

lems thai require referral to a physician.

Last, the health promotion program should have

clearh stated safety rules for participants and staff.

Rules should be posted (and some made into warn-

ing signs), and each participant should agree in writ-

ing to follow them. < (nee established, these rules can

be used in court by an injured participant as evi-

dence of how the program should be properly con-

ducted. Therefore they must be followed strictly.
22

If in spite of these efforts an injury does occur,

activity supervisors should be able to follow an

established plan for handling it. The plan should

specify who is responsible for responding to emer-

gencies, necessary phone numbers, and the location

and use of emergency equipment.23
It ought to re-

quire the preparation of an accident report imme-

diatelv alter the c\ cut. Phis report should contain a

detailed description of how the event happened, the

identity of witnesses, and an\ violations of program

rules or unsafe behavior on the part of the injured

person.

Obtain a waiver

A final strategy to avoid liability is to ask partici-

pants to sign a waiver form voluntarily surren-

dering the right to seek compensation for injuries

suffered in the program. Although widely used, this

strategy has several drawbacks.24 First, some rights

cannot be waived. \n employee cannot surrender

the right to recover under the workers' compensa-

tion statutes. In addition, a person cannot waive

the light to sue for injuries caused by gross negli-

gence or intentional misconduct. Second, these

waivers are viewed with great suspicion by the courts

in this and everv other state. Courts go out of their

way to invalidate liability waivers, holding them to

be vague and therefore unfair to the signer or to be

against public policy and therefore entirely void.

In North Carolina "a partv cannot protect him-

self by contract against Liability for negligence in

the performance of a dul\ of public service, or

where a public duty is owed, or public interest

involved, or where public interest requires the

performance of a private duty (emphasis added ).

Under this rule, courts have invalidated waivers

involving doctors.- 1
' cosmetologists.-' and public-

parking facilities.
2"

It is unclear whether public policy would permit

an employee of a North Carolina local government
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This is a sample form only /; should not be usedu ithe ut the

advice of (U attorney.

Warning, 1 Lability R eleas e,

and Acknowledgement and Assumption

of Risks

1 understand that participation in an exercise program in-

volves risk of injury. This risk incluilr- abnormal blood pres-

sure, fainting, disorders of the heart beat, bone and joint injurs

.

muscle injury, ln-art attack, and even death. I further under-

stand that before participating in an exercise program, 1 should

consult a physician for advice.

Apart from the risk of injur) inherent in any exercise pro-

gram. I kmiu thai I could be injured l>\ the carelessness or

negligence of the employees ur anent- of the City during my

participation in this program. I might also be harmed, through

negligence or otherw ise, b\ the conduct of others in the program,

by the equipment used in the program, or 1>\ the facilities used

in the program.

B\ signing this form, I acknowledge all of these risks of injury

and death and affirm that I am willing to assume responsibility

-houlil injur\ or death re-ult from them. 1 also agree to follow all

rule- am 1 procei tin - i 1 ih '
1
rogram and to folh w the reason-

able instiuctions oft he teac leis and superv isors o the program.

Furtb ;rmore, i ii eturn 01 the opportunity to participate in

this prog ram. I ;igre e 1 ir m\ - •If. and for mv heii s. assigns, ex-

ecutors,

to -eek p

mil aihnini- tr.itors

kin

. t

1 f

i w ai\ e anv legal rig

om the City, its em

its I mav have

plovees. or itsavment of a

agents for bodilj in ur \ or d<ath resulting from this program,

and to re lease tin ,se] >ai ties fn in an\ liability for damages result-

ing from mv injuries or dea h. This waiver and rel ease applies to

injuries rom all can ses am includes all payments or legal reme-

dies 1 mi jhl be e ititi ed to, i •\ i n it my injury or death were to be

caused 1> \ the in- glig •m c of th( ( .it\ . it- employees . or it- agents.

to waive the right to seek compensation for injuries

sustained in an emplo\er--ponsored health promo-

tion program. \t one time employers frequently

required emplovees to waive the light to sue for

workplace injuries, ["hose waivers were often in-

validated as against public policv because they

helped to perpetuate unsafe workplace-/' \\ ith re-

spect to on-the-job injuries not covered by workers'

compensation, these cases strongh support in-

validating employee waivers. But with respect to

voluntary health and recreation activities pro-

vided for employees, it can be argued that an

employer should not be exposed to more liabil-

it\ than the owner of a health club that the

emploj ce chooses to join.

Court- arc split o\cr whether health chilis

can enforce waivers. The Minnesota Supreme

Court argues that providing gymnasium or

health spa facilities i- not of "great public

importance or practical necessity."'" A Penn-

sylvania court, however, found that at least

when a person joins on a doctors advice.

the operation of a health club "clearly con-

cern^] health and safety."
3 Uthough many

lawyers think that it i- unlikely. North Caro-

lina courts could find waivers used in health

promotion programs to be consistent with public

policj .

In addition to meeting the public policy

requirement, waivers must be clear and un-

ambiguous. The person signing must be told

as precisely as possible which legal remedies

arc being given up. 32 Because language is in-

herently imprecise, drafting an unambiguous

waiver i- all but impossible. The sample waiver

and warning form on page 16 meets an in-

formal definition of a good waiver—that is,

one that you would never sign yourself,

i Do not u-i' the waiver without consulting an

attorne) . i

Finally, even assuming that waivers are

not enforceable in a court, some attorneys

suggest u-ing waivers because they may lead an

injured indiv idual to believe that he or she can-

not sue. \ similar approach that some find

more palatable i- to require participants to carry

medical insurance. The idea behind this re-

quirement is that individual- will be less likelv to

sue if the\ have insurance to cover the out-of-pocket

costs of their injury .

Conclusion

Ihe danger of a detailed discussion of liability

is that fear of liabilitv will discourage employers

from instituting programs to help emplovees ini-

prov< their health and productivity. This article is



SUMMER 1989 I 9

not intended to instill fear of lawsuits; instead, it

should demonstrate that a wide variety of simple

measures are available to control liability risks.

The tremendous popularity of health promotion

programs and the lack of reported lawsuits (note

that most of the cases discussed involved recrea-

tion, not wellness programs) indicate that these

activities can lie run safely and with acceptable risk

of liability.

Notes

1. Jonathan Fielding and Philip Piserrhia. "Fre-

quenc) of \\ orksite Health Promotion Art iv ities. Ameri-

can Journal of Public Health 79 (Januarj 1989): 16.

2. Kristine Schirack, Wellness Programs in Local

Government. MIS Report, vol. 20. no. 9 (Washington

D.C.: Management Information Service. International

City Management Association. 1988). This monograph

contains a hrief introduction to health promotion pro-

grams lor local governments and case studies of several

existing programs, including one in Morganton, North

( iarolina.

3. If a person injured in a health promotion activity

were injured In a defect in the premises—say a hole in

the outfield of a hall park—he might sue the ow ner of the

park, alleging a breach of the legal duty that the hall-

park owner acquires by virtue of ownership and control

of the property. As a matter of legal doctrine, this duty is

distinct from the negligence duty to exercise reasonable

care. However, participants in recreation anil health pro-

motion activities arc almost always "invitees, who may

collect damages from a landowner only lor failure to use

reasonable care. See Treps v. City of Racine, 73 Wis. 2d

(>l I. 243 V\\ .2d 3211 (1976); (User v. City of Charlotte.

265 N.C. 194, 198. 144 S.E.2.1 610, 61 I ( L965). Because

under the circumstances discussed in this article the duty

of care owed by a landowner to an invitee is the same as

the negligence dutv of care, the legal distinction between

them will he ignored.

I. \ discussion of the sovereign immunit\ defense is

beyond the scope of this article. Governmental entities

that have not waived sovereign immunity by the pun base

of liability insurance may claim immunity from suits for

governmental, as opposed to proprietary, activities. For

cases hearing on how to classify health promotion activi-

ties, sei' Sides v. Cabarrus Memorial llosp.. 287 N.C. 14.

213 S.K.2d 297 (1975): Rich v. City of Goldsboro, 282

N.C. 383, 192 S.F..2d 824 (1972): K Hz n. Cit) of

Winston-Salem, 280 N.C. 513. 186 S.l',.2,1 807 (1072):

Glenn v. City of Raleigh. 248 N.C. 378. 103 S.E.2d 482

( 1058). See also Austin \ . Cit) of Baltimore, 286 Md. 51.

t05 \.2d 255 (1070).

5. Leonard Jernigan, Jr., North Carolina Workers"

Compensation: Law and Practice. 5th ed. (Norcross,

Ga.: Harrison Co. 1088). 20.

6. Nor//i Carolina Workers' Compensation, 29.

7. There are no North Carolina cases directly ad-

dressing whether an employee may recover workers" com-

pensation benefits for participation in health promotion

activities. The best case for the employee would involve

an accidental injury during a mandatory program con-

ducted on the employers' time. For insight into whether

nonmandatory or after-hours programs might generate a

successful claim, compare Spratt v. Duke Power Co., 65

N.C. App. 457. 310 S.E.2d 38 ( 1083) (injury during ac-

tivities undertaken for the personal health and comfort of

employees may result in benefits) and Martin \. Mars

Mfg. Co.. 58 N.C. Vpp. 577. 203 S.K.2.1 816. rev. denied.

306 N.C. 742. 205 S.F.2d 750 ( 1082) (injury during social

event for which employee is paid and from which em-

ployer derives benefit results in compensation) with

Barherv. Minges, 223 N.C. 213. 25 S.F. 2d 837 (1943) (no

benefits for injury arising from voluntary social event);

Chilton v. Howman Gray School ol Medicine. 45 N.<!.

Vpp. 13. 262 S.K.2.1 317
I 1080) (same): and Berry v.

( olonial Furniture < In.. 232 N.C. 303, 60S.E.2d97 I L950)

(compensation denied for injury arising from pleasure

trip paid for and for benefit ol company ). See also, Roberts

\ . Department of Public Safety . 65 I P. 2d 1088 (Okla. Ct.

\pp. 1082 I (compensation denied under similar statute

for state trooper's injur) sustained while playing rac-

ipiethall at lunch I.

8. See Restatement (Second) of Torts. §§ 31 1 V and

314B.

9. Compare Krciner \. lezbick. 22 Mich. App. 581.

177 N.W.2d 629 ( 1970) (failure to place lifeguard at swim-

ming area on lake may he negligent) with Dillon \ . Keating-

ton Racquetball Club, I 15 Mich. Vpp. 138. 390 IN. W. 2d

212 (1086) (failure to supervise adults playing "Walley-

ball" is not negligent).

10. William .1. Stone, \ilult Fitness Programs: Plan-

ning. Designing. Managing, and Improving Fitness Pro-

grams (Glenview, 111.: Scott. Foresman and Co.. 1087).

53.

11. For a discussion of some of these programs, see

\dult Fitness Programs. 52—54.

12. American College of Sports Medicine. Guidelines

for Exercise Testing and Prescription. 3d ed. (Philadel-

phia: Lea lN Febiger, 1986), 1 12-14.

13. ""Risk Management: The Defensive Game Plan,"

Parks and Recreation 23 (September 1988): 54.

14. In other jurisdictions this type of contributor)

negligence is often called assumption ol tin 1 risk. In North

Carolina, that phrase refers to contractual assumptions

of risks only. See McWilliams v. Parham. 269 N.C. 162.

166. 152S.K.2d 117. 120(1967). For an extensive discus-

sion ol the complexities ol assumption of the risk doc-
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of the Institute of Government

Animal Control Law 1988 Supplement:

Civil Liability for the Misdeeds of Animals

John I Lazar. 43 pages [86 10a] $5.00.

County Government in North Carolina.

Third edition

Edited by A. Fleming Bell III 555 pages. [89.05] $18.50

A Guidebook to Social Services in North

Carolina. Fourth edition

Mason P. Thomas, Jr., and Janet Mason 116 pages. [89.03]

$5.00.

A Legal Guide to Public Employee
Free Speech in North Carolina

Stephen Allred 56 pages [89.02] $7.00.

1988 Index of Computer Hardware

and Software in Use by North Carolina

Local Governments
Compiled by Margaret Morgan and Bill Auld. 408 pages.

[88.17] $21.00.

North Carolina City and County Privilege

License Taxes. Second edition

William A. Campbell. 66 pages. [89.04] $7.00.

North Carolina Local Government
Microcomputer Index, 1989

Compiled by Susan C. Lewis. 162 pages. Special Series No. 5.

$11.50.

Organizing for Local Governmental Planning

in North Carolina. Second edition

Philip P. Green, Jr 176 pages. [89.06] $12.00.

Orders and inquiries shouid be sent to the Publications Office, Institute of

Government, CB# 3330 Knapp Building. UNC-CH. Chapel Hill, NC 27599-

3330 Please include a check or purchase order for the amount of the or-

der plus 5 percent sales tax A complete publications catalog is available

from the Publications Office on request. For a copy, call (919) 966-4119

trine, see Rutter \. Northeastern Beaver County School

Dist.,496 Pa. 590, 137 l.2d 1198(1981).

15. James Kozolowski, "In Search of the Adequate

Warning Sign: Communication is the Rev." Parks and

Recreation 23 (October L988): 20.

16. .See. e.g., Davis v. United States. 716 F.2d 418.

423-24 (7th Cir. L983) (applying Illinois law).

IT. See Bruce v. O'Neal Flying Service. 23] N.C. 181.

56 S.K.2,1 560 (1949); Shaw v. City of Lipscomb, 380

So. 2d 812 (Ala. 1080).

18. Perretti v. Cit) of New York, 132 A. D. 2.1 537. 517

N.Y.S.2,1 272 (N.Y. Vpp. Div. 1987).

19. O'Neill v. Daniels. 135 A.D.2.1 1076. 1077 523

N.Y.S.2d264,265(N.Y. Vpp. Div. 1987). appeal denied.

71 N7i .2d 802, 522 V E. 2.1 1066. 527 N.Y.S.2d 768 (1988).

20. Loeilento v. John \. < loleman Catholic High School.

134 A.D.2.1 39, 523 N.Y.S.2,1 198(N.Y.App. Div. 1987).

Note, however, that in this case the jury found that the

plaintiff was 40 percent negligent, a fin. ling that would

bar recovery under North Carolina law.

21. See Williams \. Cox Enterprises, Inc.. 159 Ga.

\pp. 333. 335. 283 S.K.2,1 367. 369 (1981).

-:-:. See. e.g. Brahatcek v. Millard School Dist.. 202

Neb. 86. 273 N.W.2.1 680 (1070) (liability imposed for

instructor's failure to follow written safety procedures in

golt instruction).

23. Adult Fitness Programs, 56.

24. See generally, Annotation. I alidity of Contrac-

tual Provision by One Other than Carrier or Employer

for Exemption from Liability, or Indemnification, for

Consequences of Own Negligence. 175 A.L.R. 9 (1948):

Annotation. I alidity, Construction, and Effect ofAgree-

ment Exempting Operator of Amusement Facility from

Liability for Personal Injury or Death of Patron. 8

A.L.R.3d 1393 (1966).

Mill.' Mutual Eire Ins. Ass'n of Alton. 111. v.

Parker. 231 N.C. 20. 22. 65 S.E. 2d 341. 343 (1951): see

also Hall v. Sinclair Refining Co., 242 N.C. 707. 710. 89

S.E. 2,1 396, 308(1055).

26. Tatham v. Hoke. 160 F. Supp. 914 (VV.D.N.C.

1070). afifd. 622 F.2,1 584, 587 (4th Cir. 1980).

27. Vision \. Monk. 02 N.C. Vpp. 59, 63-64, 373

S.K.2,1 163. 166-67 (1988).

28. Millers' Mutual Eire Ins. . 234 N.C. at 24. 65 S.E. 2,1

at 344.

20. .See. e.g., Campbell v. Chicago. R.I. & Pa. Kv

.

Co., 243 III. 620.00 N.K. I 106| 1910);Tarbellv. Rutland

R.R. Co., 73 Vt. 3 17. 51 V. 6 l 1901).

30. Schlobohm v. Spa Petite. Inc., 326 N.W.2,1 020.

926 (Minn. 1082): see also Ciofalo v. Vic Tanny Gyms.

Inc. 10 NA .2,1 294, 220 N. 1
) ,S.2,I 062. 177 N.E. 2.1 925

( 10661.

31. Leid) \. Deseret Enterprises. Inc.. 252 Pa Super.

162, 170. 381 V.2,1 164, 168 (1077).

32. Cf. Gibbs V. Carolina Power X Light Co.. 265

N.C. 159, 166. I 11 S.E.2.1 303. 300(1065) (construing an

indemnification agreement I.
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Technological advances made during the past

few decades have been staggering. The long-range

goal of this technological growth is the improvement

of the quality of human life, hut it is easy to lose

sight of this goal amid the complexities of the latest

technology. Government officials in particular have

the difficult task of deciding how to invest taxpay-

ers" money in technology that will directly improve

individuals' hVes and help solve specific human

problems.

Helping solve peoples problems through tech-

nology, particularly through telecommunications.

is the goal of the North Carolina Agency for Public

Telecommunications (APT) in Raleigh. APT was

created by the General Assembly in 1979 to central-

ize media production services in state government

and seek inno\ alive applications of new telecommu-

nications technologies, such as cable television and

satellites. This agency assists government offices in

providing services and information in a more effi-

cient and cost-effective manner through modern

telecommunications technology.

The author is theformer director ofdevelopment and

planning uith the Agency for Public Telecommunica-

tions.

APT is the central media production facility for

public agencies in North Carolina. It produces tele-

vision and radio public service announcements

carried regularly on commercial stations through-

out the state, as yvell as training videotapes, satellite

programs for cable television, and satellite video-

and audio-teleconferences for public institutions.

In addition. APT assists and develops public radio

stations by offering training and advice, and it pro-

vides telecommunications policy advice to state

agencies. APT has developed a number of unique

ways to deliver state government information and

services to North Carolinians, including the Open

Public Events Network, the State Services Network,

and other media services.

Open Public Events Network

The Open Public Events Network is a cable tele-

vision public affairs network that dehvers live pro-

grams bv satellite to more than two million North

Carolinians. The network brings home information

about state government and its services to more

than one third of North Carolina's people during

prime-time hours. Hundreds of hours of live pro-

grams have been distributed on subjects such as
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Rep. Bruce Ethridge (D-Carteret) aint Sen. Henson Barnes (D-Waync) discuss

the General Assembly's study commissions with OPEN/net host Leila T\e<lt and

North Carolina caller*.

On another show a pregnant woman ealleil a

panel of experts discussing the effects of drinking

alcohol during pregnancy. She asked u hether drink-

ing heei- could hurt her baby. One of the panelists

asked her how much beer she drank, and she an-

swered. "Two six-packs a day." A physician on the

panel arranged for the young woman to call her

first thing in the morning.

On Thursday evenings, additional programs that

expand the involvement-television techniques ap-

pear. "Do You Head Me?" links nonreaders in the

audience to literacy-training experts in the televi-

sion studio. The experts span the states diverse

Uteracy-training resources, from community col-

leges to universities and prison literacy programs.

"\\ ashington ( lonnection" giv es citizens a chance to

talk direct!} with their elected federal government

officials in \\ ashington. D.C

hazardous waste, illiteracy, taxes, and day care.

\nd the most unique feature ol the network is that

viewers have the opportunity to participate in the

discussions h\ calling on the telephone, live during

each program.

For more than five years, from i> until 10 P.M.

ever) Tuesday, evening, the network has distrib-

uted its longest-running series. "OPEN/net. " \n

M'l crew videotapes a state meeting (such as a

legislative committee meeting), and then one hour

ol the heart ol the meeting appears on cable televi-

sion. The second hour of the show is live in the

studio, where a panel of experts on the subject of

the meeting discusses that subject anil answers calls

from \ iewers.

"( tl'l. N/ntt broke new ground in what is some-

times referred to as involvement television, b\

merging television with the telephone, an intensely

intimate medium. It is sometimes easier for people

to sav what they really think on the telephone than

in person. "OPEN/net" callers are. in fact, very

open. For example, during a program on drug-

counseling services, a nineteen-year-old called, lb-

said that hi- had been out of a treatment center for

two hour* and was already hack on cocaine. The

director ol a drug rehabilitation center counseled

him that another kind of help program might work

and thai he -hoiihl try it and not gi\c up.

State Services Network

In addition to direct prime-time delivery of ser-

vices and information \ia satellite and cable tele-

vision to citizens in their own homes. \PT has

created the North Carolina State Services Net-

work. Through this service public institutions

throughout the state are set up as receive sites where

participants can view video-conferences delivered

by satellite.

The network provides video-conferences for

people gathered at public institutions, such as

community colleges, public schools, libraries, and

prisons. People who might be interested in partici-

pating are informed ahead of time as to the time

and place of the teleconference viewing. Viewers

may also have the opportunity to call in anil talk to

conference panelists. Subjects ol the conferences

include job skills training, briefings on new laws,

specialized educational opportunities, statewide

meetings, and in-service training. Today nearly one

hundred and seventy schools, all fifty-eight commu-

nity colleges, and five medical centers in North

Carolina arc set up as receive sites lor satellite

\ ideo-conferences.

An example is a \ iilco-conlerence on sickle-cell

disease held in October, 1988. The purpose ol the

teleconference was to bridge the gap between public



SIMMER 1 9 8 y 2 3

and private resources for sickle-cell patients. This

conference received forty-two calls from physicians

and public health professionals at five medical

centers and twenty community colleges across the

state. The conference was sponsored by the Di\i-

sion of Health Services for the North Carolina

Department of Human Resources. Panelists included

a variety of private physicians, state government

officials, sickle-cell disease educators, state govern-

ment officials, and patients.

Another example is the Distance Learning by

Satellite Project of the North Carolina Department

of Public Instruction (DPI), which began in Sep-

tember of 1988. Every Thursday from 3:30 to 4:30

P.M., DPI originates programs for staff develop-

ment to 169 school sites across the state. Program

topics include social studies curricula, use of com-

puters in the classroom, and other subjects. One

hour of a DPI teleconference, even if it reaches onl)

one staff member at each of the local viewing sites,

costs less than sending ten employees for training

from Vsheville to Raleigh or sending a trainer to

\isit ten sites. In the spring of 1989, North Carolina's

DPI originated a special series of six programs on

teaching foreign language skills to elementary school

children. Participants in these programs came not

only from North Carolina but from Michigan. Ore-

gon, Illinois, and Iowa.

Mobil Oil Company's plan to set up exploratory

drilling for oil and natural gas off the coast of North

Carolina was the subject of a satellite video-confer-

ence in October. 1988. Officials from the North

Carolina Office of Marine Affairs briefed and took

calls from state legislators, ma) ors, count) commis-

sioners, and other local officials at four coastal

viewing sites. The teleconference briefing and local

response provided current information and the

chance for input from local officials.

Other Media Services

In 1988 \PT moved into a new studio facility on

the ground floor of the \ilministration Building in

Raleigh. Capital acquisition included S.'?,")0.000 in

new media equipment to offer centralized video-

and audio-production capabilities to public agen-

cies. These improvements allowed \PI to expand

its use of media productions, such as public service

announcements and videotape presentations by state

agencies.

Some examples of these productions include a

public service television and radio campaign spon-

sored b\ the Governor's Highway Safety Program

and a public service television campaign spon-

sored by the North Carolina Division of \*i ildlife

Resources to promote wildlife tax-checkoff contri-

butions. \PT also produced a marketing \idco-

tape on a prize-winning North Carolina pig for the

North Carolina Department of Agriculture. The

videotape helped draw a record out-of-state bid for

North Carolina—grown swine. APT produced an

instructional videotape for the North Carolina In-

stitute for Transportation Research and Education

on the proper repair of potholes. The mother of a

two-week-old infant was able to recognize her baby's

hearing problem after seeing an APT-produced

public ser\ ice announcement on the subject. The

announcement was sponsored bv "Beginnings for

Parents of Hearing-Impaired Children."' a state-

wide program that provides parents of hearing-

impaired children with information, skills, and

support. Previously, children were usually four

months old or older before bearing disabilities were

detected.

APT on a National Level

Demand for services from public agencies new to

APT. a> well as repeat requests from agencies using

the services in previous years, shows that APT
programs are reaching their audience. APT has

also received requests for information on its activi-

ties from state officials and telecommunications

executives in fortv-four other states. An outgrowth

of this national interest is the cosponsorship by the

Council of State Governments of a national call-in

cable television program produced by APT. called

"State to State." This program is distributed na-

tionally ever) Thursday night at 9:00 p.m. on The

Learning ( lhannel, a cable tele\ ision network reach-

ing a potential audience of forty million viewers.

Panels of experts from several different states an-

swer questions from viewers across the country about

the state issues thev are facing.
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APT has been recognized nationally for its

achievements through a number of awards, includ-

ing the 1986 Charles McCarthy Award from the

Council of State Governments for Outstanding In-

formation Program. Project, or Service. In 1987

APT received the Innovations in State and Local

Government Award from the Ford Foundation and

the John F. Kennedy School of Government at

Harvard University.

APT has also been set up as an example for other

states. Pat Murphy, publisher of the Arizona Re-

public, wrote in one of his weekly columns:

Try as they might. Arizona's legislators and

agency executives simply can't possibly submit their

programs to the public in ways that allow for grass-

roots cross-examination.

But North Carolina's OPEN/net. on the other

hand, does just that, by taking government issues

into the living rooms of more than 100 communities

and providing the right for viewers to call govern-

ment officials and discuss issues touching the lives

of Tarheels.

As other states begin to create satellite telecom-

munications systems similar to those in North Caro-

lina. APT foresees the establishment of a compact

of states, called STATE/net. that would schedule

and share the cost of satellite time to reduce the

financial burdens on each state that uses satellite

technology for one-way video, two-way voice com-

munications.

Conclusion

A small (fifteen employees), entrepreneurial state

agency with less than $1 million in state funds is

using telecommunications technology to improve the

cpialitv of life in North Carolina. By piecing to-

gether state appropriations with private founda-

tion grants and cooperation from privately owned

communications systems, by seeking the crucial co-

operation of state officials and private sector tele-

communications executives, and bv putting service

to citizens ahead of a love affair with technology.

APT is helping state agencies serve their constitu-

ents better and is giving North Carolinians a closer

connection with and a bigger stake in their state

government. *J*

1. Asheville (Biltmore Forest)

Asheville Cablevision 2

2. Lake Toxaway

Sylvan Valiey Cable TV 4

3. Brevard

Sylvan Valley Cable TV 16

4. Hendersonville (Laurel Park. Hender-

son County)

Essex Cable TV 9

5. Lenoir

Caldwell Cable TV 20

6. Hickory (Brookford, Claremont,

Conover, Granite Falls, Hildebran,

Longview, Newton. Rhodhiss, Catawba

County)

Catawba Valley Cable 8

7. Shelby (Boiling Springs, Earl, Fallston,

Grover, Lawndale, Patterson Springs,

Polkville)

Vision Cable 22

8. Gastonia (Bessemer City)

Cablevision of Gastonia 30

9. Statesville (Troutman)

Summit Cable 2

10. Mecklenburg County (Matthews.

Mint Hill. Pineville—also serves

Lancaster and Weddington)

Vision Cabie of North Carolina 13

11. Charlotte

Cablevision of Charlotte 32

12. Monroe

Cablevision of Monroe 31

13. Kannapolis (China Grove. Concord.

Harrisburg, Landis. Mount Pleasant.

Cabarrus County)

Vision Cable 13
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14. Albemarle

Vision Cable

15. Salisbury (East Spencer, Spencer)

Vision Cable

16. Lexington (Thomasville)

Summit Cable

17. Bermuda Run

River Cable

18. Winston-Salem (Kernersville,

Pfafftown, Rural Hall, Forsyth County)

Summit Cable of Forsyth County 2

19. StoneviHe

Alert Cable TV 3

20. Reidsville

Alert Cable 3

21. Greensboro

Cablevision of Greensboro 8

22. Guilford County (Browns Summit.

High Point. Jamestown, McLeansville,

Oak Ridge. Sedgefield. Stokesdale)

Alert Cable TV 8

23. Burlington (Elon College. Haw River,

Gibsonville. Graham)

Cablevision of Alamance 32

24.Carrboro (Hillsborough)

Alert Cable TV 4

25. Chapel Hill (Pittsboro)

Carolina Cable 14

26 Durham

Cablevision of Durham 4

27. Cary

Alert Cable 34

28. Raleigh

Cablevision of Raleigh 13

29. Knightdale (Zebulon)

Channel Master 34

30. Wendell

Alert Cable 32

31.Fuquay-Varina

Alert Cable 34

32. Sanford

Freedom Cablevision 13

33. Fayetteville (Fort Bragg, Hope Mills.

Pope Air Force Base. Spring Lake.

Stedman)

Cablevision of Fayetteville 1

3

34 Rockingham

Cablevision of Rockingham 27

35. Laurinburg (East Laurinburg, Maxton,

Robeson County, Scotland County)

Community Antenna 2

36. Lumberton (Chadbourn. Whiteville)

Cablevision of Lumberton 6

37. Pembroke

Pembroke State University/Alert Cable

TV 3

38. Littleton (Lake Gaston)

React Cable 28

39. Bunn (Pilot. Lake Royal)

React Cable 27

40. Nash County (Dortches. Red Oak)

React Cable 27

41. Rocky Mount (Battleboro. Nashville.

Princeville. Sharpsburg)

Tar River Cable TV 1

3

42. Tarboro

Tar River Cable

43. Macclesfield

Red's Cable TV

44. Goldsboro (Fremont, Mount Olive,

Pikeville, Seymour Johnson Air Force

Base. Wayne County)

Alert Cable TV 10

45 Aulander

Red's Cable TV 3

46. Grimesland

Red's Cable TV 9

47. Belhaven

Belhaven Cable TV 4

48. Morehead City (Atlantic Beach,

Beaufort. Cape Carteret. Emerald Isle,

Havelock. Newport, Pine Knoll Shores,

Swansboro, Carteret County, Craven

County)

Vision Cable 36

49. Jacksonville

Vision Cable 11

50. Wilmington (Castle Hayne. Ogden.

Wrightsboro, Wrightsville Beach)

Vision Cable 23

OPEN net also can be picked up by home

satellite-dish owners on Westar V, tran-

sponder 1 2X (known as Channel 24). Public

radio stations WFSS-Fayetteville (89.1 FM)

and WRVS-Elizabeth City (90.7 FM) broad-

cast the audio portion of OPEN/net.



Court-Ordered Arbitration

in North Carolina:

An Evaluation of Its Effects

Stevens H. Clarke, Laura F. Donnelly, and Sara A. Grove

North Carolina's pilot program of court-ordered

arbitration, which began in January, 1°87. substi-

tutes an informal hearing before an arbitrator (a

specially trained attorney ) for standard procedure

in certain civil cases. The standard procedure leads

to a judge or jur\ trial in a few cases lmt usuall)

ends in out-of-court negotiation and settlement or

in dismissal of the claim. Following a recommenda-

tion b\ the North Carolina Bar Association, the

General Assembl) authorized the privately funded

pilot program, subject to rules issued h\ the North

Carolina Supreme Court. The Administrative Of-

fice of the Courts (AOC) planned and carried out

the administration of the program, and the In-ti-

tute of Government evaluated it at the bar as-

sociation's request. This article summarizes the

rr>ults of that c\ aluation. 1

Background

I he arbitration program was preceded b\ sev-

eral years of intensive planning. From L983 to L985,

a task force of the North Carolina Bar Association

studied various form- of disposing of ci\ il disputes

that were alternatives to standard civil litigation

Mr. Clarke is an Institute of Government faculty

member whose specialties include evaluation ofprograms

affecting courts, criminal justice, and corrections. Dr.

Donnelly, who served as research coordinator for the

study, is an industrial and organizational psychologist

currently working on it project with Duke University

School nj Law. \'Is. Grove, who served as research as-

sistant, is an instructor ofpolitical science at Frostburg

State I niversity in Maryland.

procedures, including court-ordered arbitration.

appellate settlement conferences, mini-trials, sum-

man jury trials, arbitration b\ consent, court-based

mediation, and others. The task force concluded

that "of all these techniques, court-ordered arbi-

tration is the procedure with the greatest potential

for North Carolina.' As the association's 1985

report explained, this type of arbitration was not

the type that most lawyers had encountered. The\

were familiar with a voluntary process with a bind-

ing outcome. Court-ordered arbitration, however,

is a compulsory process with a nonbinding result.

If either part} is dissatisfied with the arbitrators

award, a request for trial de novo b\ a judge or

jur\ must be granted.

( >n the basis of the task force's study, the asso-

ciation recommended that North Carolina establish

a pilot program of court-ordered arbitration to

resob e ci\ il disputes involv ing SI 5.000 or less. The

General Assembly, b\ legislation, was to authorize

the North Carolina Supreme Court to issue rules

creating the pilot program. The associations re-

port made a number of specific recommendations

about these rules, most of which were adopted.

Also, member- of the task force, working with the

supreme court, drafted proposed rules for the

program thai ewntualh were issued b\ the court. 1

The association recommended the evaluation as

pari of the pilot [program: "Court-ordered arbitra-

tion in North Carolina should be evaluated b> col-

lecting information to determine ( 1 I cost/benefit

success. 1 1 ) litigant-' satisfaction. (3) attorne\ satis-

factii i. and ill overall public satisfaction. . . .

[Here the report cited published evaluations of
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court-ordered arbitration in

other jurisdictions.] . . .

Careful evaluation under the

supervision of the Supreme

Court will be the basis for

intelligent decisions about the

future of court-ordered arbi-

tration for North Carolina." 1

Furthermore, the program

was to be conducted in three

judicial districts—one urban,

one semi-urban, and one ru-

ral: "The different districts

will have different needs and

different resources available.

Evaluation of the program in

the different areas will give the

evaluators a sense of what does

and does not work in each

area. Planning for possible

statewide implementation will

be improved.."5

The General Assembly

adopted the association's rec-

ommendations. Chapter 698 of

the 1985 Session Laws autho-

rized court-ordered arbitration

on an experimental basis and

specified that no state funds

could be expended (therefore

the program has been con-

ducted with private grants ob-

tained by the bar- association).

The legislation also limited the

program to claims for money

damages of $15,000 or less and

required that any party dis-

satisfied with the arbitrator's

decision could receive a trial

de novo. Bv its order issued

August 28, 1986, the Supreme

Court chose the Third. Four-

teenth, and Twenty-ninth dis-

tricts for the experiment. The

Third comprises Pitt, Craven,

Pamlico, and Carteret coun-

ties in the eastern part ol the

state; the Fourteenth com-

Study Results in Brief
Overall Assessment

• The arbitration program disposed of eligible civil cases faster than standard

procedure. It reduced trials and out-of-court settlements, replacing them with

promptly scheduled adversarial hearings in a courtroom before specially

trained arbitrators.

• The program improved litigants' satisfaction with the outcome and procedure

used in their cases.

• Attorneys were satisfied with the program and, in a survey, voted strongly in

favor of continuing it.

Implementation of the Program

• Fifty-two percent of contested cases went to hearings.

• Seventv-two percent of cases that went to hearings ended in judgment on

arbitrator's award. In 19 percent, demand for trial de novo was made, but

trial de novo actually occurred in only 9 percent. Nine percent ended in

dismissal or other nontrial disposition.

Effect on Dispositions and Disposition Times

• The program had no effect on the percentage of cases contested (it remained

25 percent).

• The program did not change the fraction of plaintiffs' claims recovered in

contested cases, which remained about two thirds.

• Median disposition time in contested cases was reduced by 33 to 45 percent.

• Trial rates in contested cases were reduced by more than two thirds (20

percent to 7 percent).

• Dismissals in contested cases were reduced by 31 percent.

• Arbitration hearings and awards were substituted for settlement more often

than for trial.

• The program had the same type of effects in urban, rural, and semi-urban

judicial districts, but the strength of effects varied.

Effect on Litigant Satisfaction

• Litigants in contested cases generally were more satisfied with the arbitration

program than with standard procedure.

• The program increased satisfaction of litigants who lost or settled but had no

effect on winners.

• Litigants who won generally were satisfied with both arbitration and the

standard procedure.

Survey of Attorneys in Pilot Districts

• Attorneys were asked whether the program should be continued. Their re-

sponses were:

70 percent—continue in present districts and expand to other districts

8 percent—continue in present districts

6 percent—move to other districts

11 percent—discontinue program

5 percent—undecided

• Attorneys reported working less time and billing less on cases in the arbitra-

tion program than in comparable cases in standard litigation.
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prises Durham Count) in the central pari of the

state: and the Twenty-ninth comprises Henderson.

Polk, Rutherford, McDowell, ami Transylvania

counties in the western part of tlie state.

In 1986 tin- liar association asked the Institute

of Government to conduct an evaluation of the

pilot program. The Institute submitted a proposed

evaluation design, which was accepted by the as-

sociation. The objectives of our study were ( 1 ) to

describe the court-ordered arbitration program

and 1 2) to determine its effects on eases eligible for

the program, including effects on type of disposi-

tion, disposition time, and participant satisfaction.

We also solicited attorneys" and arbitrators' sug-

gestions for ways in which the program could he

improved.

In calling for evaluation of the "cost/benefit

success" of the program, the bar association evi-

dentl) meant to raise the question of whether the

expenditure on the program yielded a net benefit in

terms of savings in court costs. It is easy to describe

the costs of the pilot program, lint we did not trv to

estimate cost savings.' Measurement ol possible cost

savings, in our opinion, should be done in the con-

text of the needs and resources of the entire court

system.

The bar association also recommended assessing

litigants", attorneys', and the public's satisfaction

with the pilot program. Our stud) dealt with the

satisfaction of litigants and attorneys—in fact, to

our knowledge, it is the first such study involving

North Carolina civil courts. We did not attempt to

measure public satisfaction with the program.

Procedures and Participants

The supreme court's rules provide that, to be

eligible for the program, a case must involve a

damage claim not exceeding $15,000. Cases are

excluded if the) involve injunctions, family mat-

ters, real estate, wills and decedents" estates, or

ejectment of tenants. About 30 percent of eligible

cases during the stud) period involved actions on

credit cards or hank loans, and 30 percent inv ol\ ed

collection ol money owed on wholesale goods and

services and contracts not involving professional

services, \hout '22 percent concerned health care

or professional services, and 8 percent concerned

retail sales. Only about 5 percent were negligence

claims. Most (89 percent) of the eligible cases were

regular district court cases: about 8 percent in-

volved magistrate appeals (demands for a new trial

[trial de novo] in district court following a small

claims judgment in magistrates court): and about 3

percent were in the superior court's jurisdiction.

Ml eligible cases must be scheduled for arbitra-

tion hearings within sixty days of ( 1 ) the last "re-

sponsive pleading" filed, which usually is the

defendant's "answer"" (response contesting the

plaintiff's claim) or (2) the filing of an appeal from

magistrate's court. In standard civil procedure,

there is no such deadline or hearing. The arbitra-

tion hearing, which is mandatory, is less formal

than a trial and usually lasts no more than an hour.

Normall) held in a courtroom, the hearing ends in

an arbitrator's "award" (decision), which is usually

issued at the close of the hearing and explained by

the arbitrator to the parties. If the award is not

challenged within thirty days, it becomes a judg-

ment of the court. I?ut either party may demand a

trial de novo (complete new trial ) b) a judge or jury

upon pav ing a $75.00 fee that is returned if the trial

judgment is more favorable to the demanding party

than the arbitrator's award.

The AOC devoted considerable effort to plan-

ning the administration of the program. \ full-time

arbitration coordinator in each district, under the

supervision of the local trial court administrator

and the AOC, monitors cases assigned to the pro-

gram and facilitates disposition—for example, by

notif) ing attorne) s and parties ol the dales of bear-

ings and other required actions in their cases and

l>\ placing uncontested eases, eases in which no

service has been made, and inactive contested cases

on a "cleanup calendar for earl) court attention.

Although in standard litigation the trial court ad-

ministrator performs some similar functions, the

coordinators are able to give more indiv iilual atten-

tion to cases in tin' arbitration program and to

reinforce the program s deadlines.

During the program, especially in its first year.

troubleshooters from both the liar association and

I he V.OC have been available to deal with problems

of adi iinistralion and interpretation ol the rides.
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Evaluation Design

The Institute's evaluation dealt primarily with

the program's effects on eligible eases filed from

January through June. 1987. During that time,

half of the eligihle eases were assigned at random

to the program (these were called the arbitration

group). The rest were assigned to a control group,

in which standard procedures were followed.

Effects on case disposition were estimated by

comparing court records of the arbitration group

with records of the control group and records of

a "preprogram group"—a sample of eases filed

in 1985 that would have been eligible for the

program if it had existed at that time. Using

these two comparison groups provided minimum

and maximum estimates of some of the program's

effects.

The satisfaction of litigants and attorneys with

the program was measured by comparing in-

terview results. For interviews, evaluators se-

lected one sample of contested cases from the

arbitration group and one from comparable con-

tested cases filed before the program began that

reached disposition in January or February.

1987 (the latter was called the comparison group).

Cases dismissed or discontinued by the court were

excluded. In each court case in both samples, evalu-

ators sought to interview litigants and attorneys by

telephone concerning their experience with that par-

ticular case. Evaluators succeeded in interviewing

about half of the litigants and 95 percent of the at-

torneys; few refused to respond.

The evaluation also used data from surveys

mailed to attorneys and arbitrators in the three

judicial districts, data on arbitration hearings during

the first thirteen months of the program, and case-

flow data provided by arbitration coordinators and

the AOC.

Results

Hearings. Three fourths of the 798 cases in the

arbitration group required no hearing because

they were "uncontested"—that is. the defendant

did not file a formal answer to the complaint. The

uncontested percentages were the same in the con-

Figrure 1

Disposition of Arbitration Group Cases

That W ent to Hearings

Trial de Novo

Demanded

19.4%

Judgment on Arbitration Award

71.8%

trol and preprogram groups. Evidently the pro-

gram had no effect on defendants" willingness to

contest plaintiffs" claims. Half (51.8 percent) of the

199 contested arbitration group cases actually re-

ceived arbitration hearings. With the exception of

five cases that went to trial for complex procedural

reasons, the rest of the contested arbitration group

cases ended in nontrial dispositions such as volun-

tary dismissal by the plaintiff.

Sixty percent of arbitration hearings were within

the limit of one hour (which the arbitrator may

increase), but some were as long as 190 minutes.

Both parties attended most hearings, and the ma-

jority of parties were represented by counsel at the

hearing.

Of the 103 arbitration group eases that had

hearings. 72 percent ended in judgment on the

arbitrator's award (see Figure 1); demands for

trial de novo were made in 19 percent; and the rest

ended in dismissal (often yvith settlement). Of the

twenty cases in which trial de novo was demanded,

only nine actually went to trial (or were likely to go

No Trial

de Novo

Demanded—
Nontrial

Disposition

8.7%
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Figure 2
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to trial alter data collection ended),

and the remainder reached non-

trial dispositions. Tints, only 9

percent of all the hearings held in

the arbitration group were fol-

lowed bv trial de novo. In twenty-

two months of program operation

(January, 1987. through October,

1988). only twenty-one trials de

novo were held. There are several

possible reasons whv trial de novo

did not become an attractive op-

tion. Trials involve considerable

delay, personal time, and attor-

ney fees. The arbitration process

is faster and costs less than stan-

dard procedure, including trials.

\nd arbitration hearings may have

used up litigants" resources for

further litigation.

Disposition time. The program

resolved eligible cases faster than

did standard procedure. In con-

tested cases the program reduced

the median disposition time (time

front filing to disposition) of cases

assigned to it bv 33 to 4ii percent.

The median disposition time in

contested cases was 4.6 months in

the arbitration group, compared

with 6.9 months in the control

group and 8.4 in the preprogram

group. \\ ithin about seventy-five

davs alter filing, the percentage

disposed of in the arbitration

group began to exceed the percent-

ages for the other groups (see Fig-

ure 2). By twelve months after

filing, 89 percent of the contested

arbitration group cases had

reached disposition, compared

with 70 percent of the control

group and (>(> percent ol the

preprogram group. The program

also apparent!) reduced disposi-

tion time slighlK in uncontested

cases.
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Type of disposition in contested cases. The

program reduced the trial rate in contested cases liv

about two thirds. Including the few cases likely to

go to trial after data collection ended, only 7 per-

cent of contested arbitration group cases went to

trial, compared with 21 percent of the control group

and 18 percent of the preprogram group (see Figure

3). This meant a considerable saving of judges' and

court clerks' time for cases assigned to the pro-

gram. About half of contested arbitration group

cases went to arbitration hearings, and 37 percent

ended with judgment on the arbitrator's award.

Some of these cases would have gone to trial in the

absence of the program. But about twice as man)

would have received a nontrial disposition, usuall)

dismissal, and most of these probably would have

involved out-of-court settlement. Thus arbitration

hearings probably replaced out-of-court negotia-

tion more often than they replaced trials.

Comparison of the three judicial districts. The

program was effective in hastening disposition and

reducing trials in all three judicial districts, but its

effects differed in strength. In the Twenty-ninth

Judicial District, whose preprogram disposition time

had been the longest, the program achieved its

greatest acceleration: the median times were 3.5

months for the arbitration group. 1.3. 1 for the control

group, and 13. 1 for the preprogram group, indicat-

ing a reduction of 73 percent. Reductions were also

substantia] in the other districts: between 22 and 36

percent in the Third District, and between 37 and

53 percent in the Fourteenth District. There are

several possible explanations for the program's

different effects in the three districts. One is that

the program tended to bring the pace of disposition

up to a common standard. Thus the district with the

longest disposition times (the Twenty-ninth) saw the

most improvement. Another explanation is the

number and dispersion of cases relative to stall.

The Twenty-ninth District had the same staff (one

arbitration coordinator) as the other two districts

hut 60 percent fewer cases. The Third and the

Fourteenth districts hail approximately equal case

loads, but in the Third District, cases were dis-

persed over four counties, while in the Fourteenth.

they were concentrated in one county.

Trial rates in contested cases also were affected

differently in the three districts. The greatest re-

duction was in the Fourteenth District (16 to 19 per-

centage points), but the rate also was reduced in the

Twenty-ninth District (12 to 17 percentage points)

and in the Third (8 percentage points). In the Four-

teenth District none of the arbitration group cases

went to trial.

Magistrate appeals. The program achieved about

the same percentage reduction in disposition time in

magistrate appeals as in regular district court cases.

but it reduced the trial rate more: about 20 percent

of magistrate appeals were diverted from trial, com-

pared with 9 percent of regular district court cases.

Phe trial rate before the program began had been

twice as high in magistrate appeals as in contested

regular district court cases. One reason for the

program's greater effect on magistrate appeals is

that arbitration hearings may have satisfied the

appellants' desire for a formal readjudication after

a decision in small claims court.

Representation by counsel. The program re-

duced disposition times and trial rates regardless of

whether the parties had lawyers, but the amount of

reduction varied with their representation. In cases

where both sides had attorneys, the median time

was 5.5 months in the arbitration group, compared

w ith ten to eleven months in the control and prepro-

gram groups. \\ here onl\ the plaintiff was repre-

sented h\ counsel, the median time was 4.4 months

in the arbitration group, compared with six to seven

months in the control and preprogram groups. In

cases with both parties represented by counsel, the

program reduced the trial rate from the 14- to 16-

percent range to 7.8 percent, and in cases with only

thi' plaint ill represented, from the 10- to 19-percent

range to zero.

Percentage recovered by the plaintiff. The

program evidently had no elicit on the percentage

of their (hums that plaintiffs recovered in judg-

ments recorded in court. In contested cases the

mean percentage recovered was 68.8 in the arbitra-

tion group, 66.9 in the control group, and 65.4 in

the preprogram group. There also were virtually no

differences when magistrate appeals and regular

district court cases were considered separately. The

stud) did not investigate possible changes in recov-

ery in out-of-court settlements.
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Interviews of Litigants

Satisfaction with procedure and outcome. In-

1< r\ iewed litigants were more satisfied with arbitra-

tion than with standard litigation. For example. 77

percent of arbitration group litigants were satisfied

with the procedures used in their cases, compared

with 11! percent of comparison group litigants. The

percentages of those "very dissatisfied" were 12

percent for the arbitration group and 33 percent

for the comparison group. In the arbitration group

71 percent considered the outcome of their case

"fair to everyone involved," compared with 55

percent ol the comparison group. Similar differ-

ences between the two groups were found in re-

sponses to questions concerning opportunity to he

heard, ease ol understanding procedure, getting

the dispute out in the open, getting at the facts in

the case, resolving the dispute quickly, keeping down

costs of litigation, and a\ oiding disruption of ones

dail\ affairs.

Litigants" experience with arbitration hearings.

Fifty-four of the interviewed litigants went to arbi-

tration hearings, and most rated them favorably in

terms of information provided to them, fairness of

procedure. opportunit\ to be heard and to hear

their opponent s side, and time allowed for the

hearing. Most also spoke favorably of arbitrators'

preparation and impartiality.

\\ innerS, losers, and others. In cases ending in

court judgments, "w inners" were defined to include

ill plaintiffs who recovered at least half of their

claim- and (2) defendants who lost less than half of

the plaintiff's claim: others were considered "los-

ers. Litigants whose cases did not end in a court

judgment constituted a third category: most such

cases ended in voluntary dismissal and probably in

out-of-court settlement.

Winning litigant- were quite satisfied with the

arbitration program, but they were equally satis-

fied with standard litigation. The program evidently

improved the satisfaction of losing litigants and those

in the "no-judgment" category I most of whom ob-

tained settlement- 1. The "overall satisfaction score"

(which ranged from I to lo points) averaged 1:2.

9

for winner- in tin- arbitration group ami L2.3 for

winner- in the comparison group. Among losers,

the mean score was 8.6 in the arbitration group

—

3 1 percent higher than the mean for the comparison

group (6.4). In the no-judgment category . the mean

score was 19 percent higher for the arbitration group

than for the comparison group. Similar results were

obtained comparing responses to eight specific

c\ ablative questions.

Pro se litigants. Litigants who were pro se (un-

represented by counsel) in the arbitration group

reported having less difficulty and needing less help

in preparing and presenting their case- than did

those in the comparison group.

Interviews and

Survey of Attorneys

Attorneys, when interviewed about their experi-

ences in specific cases, were equally satisfied with

the arbitration program and standard litigation,

lor example. 95 percent of the arbitration group

attorneys rated the procedures used in their cases

as fair, compared with 92 percent of the compari-

son group attorneys.

In addition to the interviews of participating

attorneys, all attorneys (a total of 614) currently

practicing civil law in the three pilot judicial dis-

tricts were mailed a surve\ concerning the arbitra-

tion program. Half (310) responded. Of those. 97

percent were familiar with the program, and 61

percent had been involved as counsel in at least one

arbitration hearing. The responding attorneys were

favorable toward the program: 711 percent thought

the program should be extended to other districts

as well as continued in the present districts: 14

percent favored cither keeping it in the present

district- or moving it to other districts. Only II

percent wanted the program to be discontinued (5

percent were undecided).

The survey asked attorneys about specific fea-

tures of the program. Most (77 percent) favored

including magistrate appeals in the program. Sev-

enty-three percent approved of the one-hour limit

on arbitration hearings. Regarding the damage limit.

65 percent felt it should remain at $15,000, 21

percent wanted to increase it. and 1 1 percent wanted

to decrease it. \\ bile 53 percent favored keeping the

restriction limiting the program to simple damage
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claims. 43 percent wanted to add new types of claims

to the program (the type most often suggested for

program expansion was domestic relations matters).

Sixty percent thought that the $75.00 arbitrator's

fee was too low. A majority (62 percent) said that

the amount of time they worked on a case was less

in the arbitration program than for comparable

cases in standard practice, and 59 percent said that

they billed less for such cases.

Conclusion

The court-ordered arbitration program sharplj

reduced court disposition time and reduced trials in

cases eligible for the program. In main cases it

substituted hearings before an arbitrator for long

periods of inactivity or protracted out-of-court

negotiation. These effects occurred in all three pilot

districts, which were chosen for their diversity, but

the effects varied in degree. Litigants who lost or

settled were eonsiderabh more satisfied with the

arbitration program than with standard procedure.

Litigants who won—unsurprisingl)—were satislied

with both the program and standard procedure.

Attorneys were quite satisfied with the program in

specific cases but were also satislied with standard

procedure. Surveys of attorneys and arbitrators in

the three districts indicated a large majority favor-

ing continuation and expansion of the program. •!•
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Notes

1. For a full discussion of the results, see Stevens H.

Clarke, Laura F. Donnelly, and Sara A. Grove. Court-

Ordered Arbitration in North Carolina: An Evaluation

of Its Effects (Chapel Hill. N.C.: Institute of Govern-

ment. 1989).

2. North Carolina Bar Association. Dispute Resolu-

tion (Raleigh. 1985). 1<>.

3. The legal and policy reasons for the rules, in many

instances, are explained in the published commentary.

The rules, commentary, and a recent history of legal

developments in the area can be found in an article

by one of the draftsmen: George I\. \\ alker. "Court-

Ordered Arbitration Comes to North Carolina and the

Nation."" Wake Forest Laic Reiieic 21 (1986): 901-56.

L Dispute Resolution. 22.

5. Dispute Resolution. 20.

6. Following the bar associations recommendations,

the Fourteenth Judicial District (Durham) is urban, the

Third could be characterized as semi-urban (because of

the two larger cities ol Greenville and New Bern), and the

Twenty-ninth is rural.

7. The actual cost of the program during its first year

was atypical because I 1 I it only accepted half of eligible

cases and (2) there was a considerable time lag before

cases began to generate hearings. The Administrative

Office of the Courts estimates the annual operating cost

at ST 30.01 10 for the three pilot judicial districts when the

program is "up to speed. This amount includes salaries

ol arbitration coordinators, arbitrators" fees, and travel

costs and other expenses ol coordinators and arbitrators.

It does not include the time spent by the stall of the Ad-

ministrative Office ol the Courts in administering the

program.

8. Public satisfaction with the program would be dif-

ficult to measure. It would have to be placed in a wider

context of how the public feels about the court system in

general. Most citizens arc unlikel) to be aware of a pro-

gram like court-ordered arbitration or, for that matter,

of how the courts operate, except for the infrequent cases

in which they may be involved personally.



Siting Controversial Facilities

Kathryn Visocki

Dr. Larry Sussktnd, a professional mediator with

EnDispute, a Massaehusetts dispute resolution

center, calls siting a controversial facility "putting

one of those over there." Whether "one of those" is

a new wastewater treatment plant, a county landfill,

a half-way house, a new road or school, a hazard-

ous waste incinerator, or a low-level radioactive

waste disposal facility, it presents local and state

decision makers with difficult, controversial choices.

At some point, many public officials must make

those decisions.

North Carolinians have had ample opportunity

to see such controversy in action. The establish-

ment of the polvchlorinated biphenyl (PCB) landfill

in Warren County, the defeat of a proposal to put a

hazardous waste treatment plant in Scotland

County, and the 1988 moratorium on the state's

search for an appropriate site for a hazardous waste

treatment plant all have made headlines. One pub-

lic meeting held in Lexington by the North Carolina

Hazardous Waste Treatment Commission to dis-

cuss the possible siting of a hazardous waste treat-

ment plant there attracted 15,000 angry citizens. It

is thought to be the largest public hearing ever held

in the United States. Citizens also vigorously op-

posed the proposed site for the Superconducting

Super Collider.

But siting controversy is by no means a thing of

the past. In North Carolina, more than thirty coun-

ties have solid-waste landfills with fewer than five

years" capacity left. These counties are facing hard

The author is executive director ofthe Southeast Com-

pact Commission for Low-Level Radioactive Waste

Management.

decisions about how to manage that waste; those

decisions will involve the siting of additional landfills

and incinerators. Almost daily. North Carolina

newspapers tell of public officials facing strong

opposition in their efforts to locate new airport

runways, schools, reservoirs, and industrial parks.

One such case involves a radioactive waste dis-

posal facility. The North Carolina Low-Level Ra-

dioactive Waste Management Authority is in the

process of selecting a suitable site for the construc-

tion of a facility that will handle the low-level radio-

active waste for North Carolina and the seven other

states that are members of the Southeast Compact

Commission for Low-Level Radioactive Waste

Management. North Carolina is the second host

state for the region. The eight states" waste cur-

rently is being sent to a facility in Barnwell, South

Carolina, which will close on December 31, 1992.

Siting controversy is not unique to North Caro-

lina. Across the nation, public officials are asking

the same questions: What can local and state offi-

cials and project sponsors do to make decisions

about such facilities less controversial? And, more

important, what can they do to help achieve public

acceptance, or at least public tolerance, of such

facilities?

The European Experience

To help answer these questions, 1 looked at simi-

lar experiences in Western Europe to determine

whether strategies used there could be applied to

similar situations in the United States. In 1987 and

1988 I participated in the European Environmental

Fellowship Program for United States Environmen-
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talists, sponsored by the German Marshall Fund of

the United States, and collected case studies relat-

ing to the siting of controversial facilities. The pri-

mary purpose of the study was to identify policies

and procedures that 1) could assist public officials

in gaining public acceptance for siting controver-

sial facilities and 2) should be avoided in siting

processes.

Although I focused on Great Britain, France,

and the Federal Republic of Germany, I also col-

lected limited information from Switzerland and

the European community. These countries were

selected for their similarity to the United States, on

the assumption that this would aid in any cross-

cultural transfer of information.

Most of the information was gathered through

informal interviews with forty-three people rep-

resenting a wide range of roles in siting. The in-

terviewees included public officials, managers of

waste-management firms, directors of govern-

ment agencies responsible for the siting of waste-

management facilities, engineers, public relations

specialists, protesters, environmentalists, journal-

ists, and academicians. They were involved in such

controversial issues as siting nuclear power plants,

additional runways at existing airports, chemical

waste disposal facilities, and a Mercedes-Benz test-

ing course. Documents, such as government reports

and newspaper clippings, also were collected.

Twenty-seven case studies were reported. Of these

siting attempts, four were successful—that is, the

projects were completed, licensed, and opened for

operation. Seventeen faculties were either still in

the process of siting, construction, and application

for licensure or had not been officially abandoned.

Six of the siting efforts had been officially aban-

doned by their sponsors.

Lessons Learned

The four successful siting efforts had two obvi-

ous factors in common: the process lasted at least

ten years and included some form of litigation.

The six abandoned siting attempts also had some

common traits. They all appeared to have strong

political elements at work. In several eases, the

failure of the siting effort was linked directly to an

upcoming election. The perception of fairness (or

lack thereof) also played a part in the abandonment

of several projects.

Of the seventeen cases still under way. four are

expected to succeed eventually. Common factors

leading to success appear to be that people in the

local area were familiar with similar projects and

that incentives and compensation were available.

From a review of all case studies, several factors

were identified as affecting pubbc acceptance of

controversial facilities. Those factors can be grouped

in the following categories: technical credibility,

dissemination of information, incentives and com-

pensation, sensitivity to cultural differences, sensi-

tivity to political leaders, and time and patience.

Technical credibility. Interviewees often noted

that the degree of faith the public had in the indi-

viduals and the organization making the technical

decisions was a key factor influencing the pubUc's

attitude toward a proposed facility. Other impor-

tant factors affecting the degree of public accept-

ance for a proposed facility were the reputation of

a profession in general, the integrity of an individ-

ual, the intentional use of dishonest or misleading

information, the acceptability of a specific techni-

cal policy or approach, the line of reasoning leading

to the selection of that approach, and the perceived

fairness of the approach.

For example, in one case study, the collapse of a

mining shaft was cited as decreasing the project's

technical credibility, thus decreasing pubbc accept-

ance of the proposed facility. Repeated change in

technological approach was also noted as decreas-

ing public acceptance.

Dissemination of information. Activities con-

ducted by the sponsor of a proposed facility to

inform people about the facility often had a positive

or negative impact on public acceptance. These

included development and dissemination of written

materials, public meetings, press conferences, and

tours of drilling sites, research facilities, and visi-

tors' centers. The credibility of the person or or-

ganization presenting the information was closely

related to the effectiveness of the activity. For ex-

ample, answers to questions about geology were be-

beved and trusted when presented by a highly

trained geologist, but the same answers were not be-
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Successful Siting Projects
Faeilit\ Location Reasons Cited for Success

Airport runway Frankfurt, Germany 1 . Time frame was long (24 years)

2. \ iolence of outside protesters led local opposition

to withdraw

3. After lengthy litigation, court ordered the runway ti be built

4. Sponsors made substantial compromise in project ( esign

Mercedes-Benz Bnxhurg. Germain 1. Time frame was long ( 1(1 years)

test site 2. Protesters were mostly from outside the region

3. Area had a high unemployment rate

1. Environmental concerns were mitigated

Virport runway Hanover, German) 1. Recreational interest in the site was lacking

Nuclear power plant Brokdort. Germany 1 . Time frame was long ( 10 years I

2. Protesters were mostly from outside the region

3. Similar industries were located nearby

1. Political climate was favorable

lieved when presented bv public relations staff. In

general, there appeared to lie a positive correlation

between the degree to which the activity was tai-

lored to a particular audience and the effectiveness

of that acti\ it\ .

Incentives ami compensation. Incentives and

compensation influenced public tolerance lioth

positively and negatively. \ high unemployment rate

often was the initial reason for local officials to

consider a proposed facility . ( lonversely . communi-

ties w ith low unemployment seemed less reeepth e to

a controversial facility. The prospect of creating

new jobs seems to have had more tangible influence

on public tolerance than any other incentive or

compensatory measure.

In two of the unsuccessful siting efforts, includ-

ing an attempt to locate a community w illing to host

the site, the perception of incentives anil compen-

sation was affected l>\ a combination of other fac-

tors, especially technical credibility and fairness.

I \ en i
i ili. coin m u n it \ uas . tillering economicall) .

incentives and compensation were mistrusted

when the sponsor's technical credibilit) was low

or when the sponsor S policies were considered

unfair or unsafe. In other cases, preventive com-

pensation, such a- measures to reduce em iron mental

impact, and positive public perception of compen-

sation and mitigation helped gain public acceptance.

Sensitivity to cultural differences. Cultural

differences were often cited as the reason that a

proposed facility would lie well-received in one

community and strongly opposed in another. Simi-

lar, vet separate, from this factor was the degree to

which the sponsors of the proposed facility made

efforts to become aware of the cultural uniqueness

of a community and the degree to which thev used

this awareness to foster public acceptance of the

project.

Several interviewees suggested that it is impor-

tant to understand the cultural or historical signifi-

cance of the site being considered for a proposed

facility. Other interviewees credited the historv ol

employment in the local communities for public

acceptance of a proposed facility. For example,

people with a historv of mining or heavy industry

were accustomed to shift work and the risks associ-

ated w ith such employ ment. To maximize the bene-

fits of this familiarity, the sponsors of proposed

waste-disposal facilities in two German mining towns

arc publicl} exhibiting the types of heavy equip-

ment and mine-shaft technology that would he used.

In contrast, an industrial installation proposed for

a farming community max pose a major threat to

the residents' lilestv le.
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Unsuccessful Siting Projects
Facility

Nuclear waste

reprocessing plant

Nuclear waste

reprocessing plant

Location

Gorlenben, Germany

Dragon, Germa

Nuclear power plant Whyl, Baden-Wuittenlx

Germain

Radioactive waste

disposal site

(series of attempts)

Great Britain

Reasons for Failure

1. Site is a popular resort ana
2. Residents were concerned that the region would be seen as

the "nations dump" because of existing facilities

3. "Nations dump" concern made the project politically unfeasible

1. Powerful political leaders intervened

1. Site is close to international border

2. Residents were concerned about the effects on crops and the

perceived dangers of nuclear power

3. Local culture has a long history of resistance

1. Political timing was unfavorable (upcoming election)

1. Sudden announcement of site embarrassed and angered

local officials

2. Project sponsor lacked credibility

3. Highly trained outside protesters helped local protesters

Sensitivity to public officials ami other politi-

cal leaders. The degree to which the sponsors of a

proposed facility catered to the needs of an imliv id-

ual political leader often was mentioned as a crucial

(actor in determining the level of support provided

b\ the individual. \ ml when local officials expressed

support for the project, the attitude ol local citi-

zens toward the project tended to lie much more

favorable.

Factors that increased sensitivity to the officials"

needs were a general awareness of the political

process and the distribution of power, an aware-

ness of the timing of upcoming political events,

anil an awareness of the current issues on the lo-

cal, regional, and national level. Other factors

mentioned were the importance of providing infor-

mation needed by an official to "sell" or justify sup-

port for the proposed facility and the opportunity

for the official to negotiate for items of local inter-

est, such as aesthetics, traffic routing, or local tax

distribution. Officials interviewed stressed the

importance of being informed about the siting plans

well in advance of the official announcement.

Time and patience. The amount of time the

sponsor allowed for project development often was

noted as affecting the degree of public acceptance.

In several cases, sponsors were criticized for mov-

ing too quirklv. announcing their plans too early,

and regarding their project as a fait accompli. The

politicians and local citizens reacted with resent-

ment when the) felt that they had been taken bv

surprise ami bad not been consulted or allowed

time to adjust and adapt to the idea of the pro-

posed facility

.

Recommendations

On the basis of these observations, public offi-

cials and project sponsors should institute the fol-

lowing policies and practices for improving public

tolerance for the siting of any controversial facility.

1. Build and nurture technical credibility.

Assign only the most highly qualified personnel to

each task of the siting process, especiallv the tasks

with high visibility. Publicize the qualifications of

each individual on the team. L se a logical and de-

fensible line of reasoning for all policy and tech-

nical decisions, and stand consistently bv those

decisions. Most important of all. tell the truth.

2. Recognize that understanding human be-

havior is as important as understanding tech-

nology. Employ individuals who are trained and

experienced in the social sciences, such as sociol-

ogy, anthropology, demography, political science.
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and geography. Be sure to include people who are

familiar with the history, polities, and culture of

the region. Personnel with skills and experience in

negotiation may he extremely useful.

3. Make every effort to understand the needs

of public officials and political leaders, and pro-

vide them with the information they need in

order to support your project. Get to know the

local politics and. more important, the local public

officials. Public officials must respond to their

constituents, and they raise issues to protect certain

local interests, which may be economic, social, cul-

tural, or otherwise. These issues are often masked

in discussions with project sponsors. Try to read

between the lines. Do not assume that all officials

haye the same interests. Understand and respect

them as individuals. Learn what the current issues

and underlying interests are for each official and

his or her constituents. Find out what you can do to

help the official comfortably support the project

without asking him or her to compromise a posi-

tion, which inevitably would damage credibility.

This may include speeding up or delaying certain

steps in the process so as not to interfere with elec-

tions or other local political activities.

4. Tailor educational activities to specific au-

diences. All populations are made up of many

different subgroups of people with different educa-

tional backgrounds, values, interests, and needs.

Maximize the flexibility of educational materials

and activities to target different population segments.

5. Above all. go slowly and exercise patience.

Human beings are slow to accept change. Give people

time to get to know and accept you and your ideas.

Recognize and accept the fact that people may

never welcome the project enthusiastically. Look

forward, instead, to the day when affected local

people arc willing to tolerate the changes you

advocate.

In observing this last recommendation, sponsors

and officials can benefit from two specific actions.

First, despite eagerness to meet tight deadlines, resist

the temptation to shortcut the public-involvement

process. Citizens must have ample opportunity to

gather information and participate in the decision-

making process well in advance of the actual site

selection.

Second, rather than eliminating certain steps of

the public-involvement process, explore ways to

complete the same activities or achieve the same

results in a shorter period of time. One approach

might be to plan and conduct those activities earlier

than originally anticipated. If the county landfill

will run out of space in five years, start now to

involve local citizens in the decisions that will con-

front local officials. This is not to suggest that local

officials avoid or delegate their legal responsibili-

ties. It simply means that beginning the public-

involvement process earlier may avoid problems

down the road. Also, question assumptions about

the timing of activities. For example, must you wait

for the results of a countvwide screening for suit-

able areas before organizing a local advisory

committee?

Another approach might be to allow a longer

period of time for people to become accustomed

to the idea of the proposed facility. The Euro-

pean case studies indicate that as time passes,

people do become more accustomed to an idea

and. consequently, more likely to tolerate it. If

we were to examine more closely the process peo-

ple go through to adjust to a new and controver-

sial idea, we might discover new ways to activate

and assist this process. Research on how con-

sumers make choices and react to new products

and ideas may provide useful data in under-

standing how people respond to controversial

proposals.

Conclusion

It is clear that public officials and project spon-

sors are right to place a high priority on activities

that build public acceptance. \\ bile no one has

found a "magic formula" that guarantees the suc-

cessful siting of a controversial facility, we do know

that the public perception of such a facility can

have a significant effect on whether the facility is

accepted, permitted, or licensed. Public officials

and sponsors of a controversial facility must de-

velop and implement a siting process that respects

local culture, politics, and government and that

provides the affected public with information and

understanding. *



Teacher Education:

A History of Reform in

North Carolina

Donald J. Stedman

In April. 1901, at a conference in Winston-

Salem, educators adopted a resolution forming the

Southern Education Board. Its purpose was to

promote public education, to strengthen the public

schools, and to improve the training of teachers.

The new board members included Dr. C. D. Mclver.

then president of the North Carolina State Normal

and Industrial College for Women (now The Uni-

versity of North Carolina at Greensboro), and

George Foster Peabody. a New York businessman

whose encouragement and philanthropy spurred

the educational and economic growth of the South

throughout the first half of this century. A signifi-

cant part of their work established, in 1914. George

Peabody College for Teachers in Nashville. Tennes-

see (which was then and is now. again, a part of

Vanderbilt University). 1

Since then the southern states have made the

improvement of public education a central and

frequent activity, and highly organized efforts to

strengthen economic, social, and cultural aspects of

the South have emerged. The Southern Regional

Education Board, established in 1948. and the

The author is associate vice president for academic

affairs of The University of Morth Carolina. The article

is reprinted from the Spring 1989 issue of School Law

Bulletin, published by the Institute of Government. The

University ofNorth Carolina at Chapel Hill.

Southern Growth Policies Board, established in

1972, are two examples of agencies created to sus-

tain educational improvement policies and strate-

gies in the latter half of the 1900s. .And vigorous

state-level activities have accompanied regional

development. This has been especially true in North

Carolina, particularly with respect to preparing

students to be teachers.

Early Efforts

In a letter to North Carolina State Superinten-

dent J. Y. Joyner (dated July 20, 1915), Dr. S. P.

Capen, a higher education specialist in the United

States Bureau of Education, commented on the

matter of quality and institutional commitment

among colleges in North Carolina : "If the bachelor's

degree is to have any value, institutions which grant

it for less than the generally accepted amount of

work and attainment should be induced to forego

the custom." As the first review of colleges in North

Carolina, Capen's letter constituted the first formal

review of teacher education programs in the state,

which set the pattern for regular and periodic re-

views and reforms from then on.

As early as 1938. the Governor's Commission on

Education in North Carolina, appointed by Gover-

nor Hoey after a review of public school issues,

recommended that the education profession itself
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take more responsibibt) for developing and pro-

moting an) improx ements." The report also asserted

that educators should establish adequate and ap-

propriate barriers to prevent individuals with in-

adequate aptitude and training from entering the

profession. Thus the concepts oi a professional

practices board and ol the need for increasing the

prestige of teaching and the profession are not new

in North Carolina. The commission's report called

for a ret ision in certification programs to recpiire a

period of probation prior to granting continuing

certification and to establish a Master Certificate to

be awarded for "'meritorious service." The commis-

sion also recommended that for the 1939—10 school

year, the salaries of all teachers holding the "high-

est certificates" he increased $5.00, to S128.75 per

month, and that an additional £5.00 he added in

the 1910-11 school scar.

In September, 1948, the North Carolina Educa-

tion Commission, authorized by the General As-

sembly of 1947, submitted a comprehensive report

to Governor R. Gregg Cherry with twenty-seven

recommendations to improve teacher education.'

The report's recommendations ranged from accredi-

tation issues to specific curriculum reforms at cer-

tain institutions. \mong other changes, it called for

"a vigorous program of recruitment of teachers,"

"increased salaries for teachers," "a system of

competitive scholar-hips for persons preparing to

teach.'" and the creation of "a State Advisory Coun-

cil on Teacher Education " to improve cooperation

among schools and colleges, to establish statewide

planning, and to "advise the State Department of

Public Instruction on teacher education problems.
'

Man\ of the issues identified and solutions pro-

posed are -till before us today.

In 1°(>1 the North Carolina Hoard of Higher

Education issued a report on teacher education

that recommended (1) a permanent statewide col-

lege organization to improve coordination among

institutions and (2) campuswide committees on

teacher education at each institution to ensure in-

terdisciplinary planning and Instruction and to

guarantee continuous review of teacher education

programs. 1 The report included an exhaustive

anal\ «i> ol the teacher education curriculum at each

institution but concluded mainly that improvement

was possible only if there also was improvement in

each institution preparing teachers.

In 1969 Governor Dan k. Moore's Study Com-

mission on the Public School System of North

Carolina presented a comprehensive report to the

General Assembly on the state's public schools. 1

The report's far-reaching recommendations focused

clearly on teacher preparation. The report argued

for "flexibility in the education and training of

teachers and for a studied avoidance of the assump-

tion that there was "one best method"' of preparing

teachers. It also showed a sensitivity to the need to

include teachers in the planning and conduct of

teacher education programs and strongly recom-

mended more "field experience" for teachers and

closer ties between the public schools and I niver-

sity programs and faculty. Prophetic in its empha-

sis on the uses of television and computers, the

report indicated a need for more organization and

better financing for in-service education for teach-

ers. And it identified the importance of "leadership

training and of the principal in attracting and

keeping good teachers.

The report's impact was lost in the turmoil in

the schools during the late 1960s and early 1970s.

vlthough its message was heard in many areas of

the state, it failed to galvanize the legislature, the

governing boards, or the teachers into asserting the

need to improve education and to increase the

prestige of teaching. Nevertheless, the report was

an important milestone and a key part of the long

history of strengthening the central role of educa-

tion and the schools in North Carolina.

Soon after the Hoard of Governors of The I ni-

versity of North Carolina yvas established in 1
( >7:2. it

initiated a comprehensive review of teacher educa-

tion programs in the University system. The report

of the Teacher Education Re\ ie\\ Program (TEKPl.

issued in October, 1977. included several major

recommend; lions and reforms." General recommen-

dation- called for improyed coordination between

the public schools and the Iniversitv: establish-

ment of a University Council on Teacher Educa-

tion: strengthened admissions, retention, and exit

standards for teacher education programs: improy ed
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access to critical graduate

programs: the discontinuation

of a significant number of in-

adequate education degree

programs; national accredita-

tion of the I Diversity's teacher

education programs: and re-

quirements for improvement

in 115 education degree pro-

grams in need of strengthen-

ing. The TKRP report alerted

the education community that

program improvement was in

order and that teacher educa-

tion and strong public schools

were high priorities of the

Board of Governors.

One of the states more sig-

nificant statewide reform activities, a detailed plan

for teacher education, emerged in 1981 as the re-

port of the Liaison Committee on the Quality

Assurance Program (QAP), established for that

task b\ the State Board of Education and the Board

of Governors of The University of North Carolina.'

The QAP was initiated in 1978 b> a resolution

adopted jointly bv the two boards, which called lor

a "systematic, continuous, and extended approach

to quality assurance in North Carolina." Much of

the impetus for that activity came from the late

Elizabeth I). Koontz. then assistant state superin-

tendent of public instruction and former president

of the National Education Association.

\\ bile not specifically a review of education

programs alone, the 1983 landmark report of the

Commission on the Future of North ( Carolina, spear-

headed b\ William C. Friday, identified education

as first on the minds of most North Carolinians as

they registered their hopes for the future ol our

state." "Basic education for all became a central

theme of the commissions report, and "teacher

qualit) became its main concern, flic report asked

for expansion of the QAP. more emphasis on aca-

demic disciplines in teacher-training programs, and

better salaries for teachers.

Close upon the heels of these two reports came

the I ')!! I report and recommendations ol the North

Joint Committee on Teaelier Education

Name Affiliation

Ms. Geneva J. Bowe UNC Board of Governors

Dr. James B. Chavis State Board of Education

Dr. J. Earl Danieley UNC Board of Governors

Mr. Charles Z. Flack. Jr. UNC Board of Governors

Ms. Carv C. Owen State Board of Education

Dr. Prezell R. Robinson State Board of Education

Ms. Norma Turnage. Coch i i i- State Board of Education

Mr. David J. Whichard II. Coch air UNC Board of Governors

Dr. Edwin G. Wilson Wake Forest University

Carolina Commission on Education for Economic

Growth." I nder the leadership of Governor James

B. Hunt. Jr.. and following the work of the Task

Force on Education for Economic Growth of the

Education Commission of the States, the report

sparked new interest in public school reform in

North ( Carolina and continued the reform of teacher

education as well. Building upon the QAP. the

commissions report (and the state legislation it

triggered) focused on improving the prestige and

attractiveness of teaching as a profession, improv-

ing the conditions of teaching, and initiating spe-

cial new programs to strengthen the teacher and

administrator corps—including a network of ten

Mathematics and Science Education centers to

provide in-service education and professional de-

velopment for math and science teachers: a North

Carolina Center for the \dvaneement of Teach-

ing to offer academic and intellectual renewal to

career teachers and to increase their prestige: a

Principals" Executive Program at The University

of North Carolina at Chapel Mill to ensure inten-

sive management training for principals and senior

school administrators: two Rural Education insti-

tutes to assist rural schools in improving their op-

erations, curriculum, and personnel development

activities: and sixteen pilot programs for the career

development of teachers. Feu reports in twentieth-
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century North Carolina produced as many new

ideas and resources for the education profession

as did this one.

Recent Efforts

In the aftermath of the Elementary and Second-

ary School Reform Act of the 1984 General Assem-

bly (which included several major reforms, the

principal one being the Basic Education Program

adopted by the General Assembly in 1985). a new

interest in further improvement of teacher educa-

tion programs emerged. The General Assembly once

again called upon the Board of Governors of The

University of North Carolina to form a task force to

conduct a comprehensive study of current stan-

dards and practices related to the preparation of

teachers in North Carolina and to recommend

needed revisions "to make the course of study more

rigorous and more effective." 10

The task force's report. The Education of\orth

Carolina's Teachers, was adopted by the Board of

Governors in November, 1986. and by the North

Carolina General Assembly In its 1987 session."

Over 82.6 million was appropriated to the State

Board of Education and the Board of Governors

for the 1987-89 biennium to begin a six-year im-

plementation plan. In February, 1989. a joint

committee of the two boards reported on progress

in putting the task force report to work during the

first two years.

The State Board of Education has established a

Professional Practices Commission, initiated a vali-

dation study of the National Teacher Examination

(NTE). revised its policies and procedures for re-

viewing and approving teacher education programs,

established a process for national accreditation of

institutional programs, expanded school-college

partnership activities, and taken steps to improve

the administration of certification procedures and

the NTE.

The Board of Governors has established nine

model clinical-teaching programs, four summer

student-teaching demonstration programs, a state-

wide program of school-based research, a distin-

guished^ iMting-scholar program, and five training

conferences to prepare institutions for accredita-

tion by the National Council for the Accreditation

of Teacher Education. In addition, the University's

president has completed a special studv of doctoral

programs in education for senior school adminis-

trators, and two additional studies have been initi-

ated—one of techniques for assessing aptitude for

teaching and another of techniques for motivating

students to achieve and to learn. Admissions stan-

dards for teacher education programs have been

strengthened and by July. 1990. a second major in

a basic academic discipline will be required of all

education majors enrolled in The University of North

Carolina.

The plans for the third and fourth years of imple-

mentation are fairly straightforward: (1) to com-

plete initial steps taken toward strengthening the

academic component of undergraduate education

degree programs in the Lniversitv: (2) to continue

preparations and institutional self-studies required

for all colleges and universities to achieve national

accreditation for their teacher education programs;

(3) to set the agenda for the new Professional Prac-

tices Commission: (4) to establish a network of

model teaching programs: (5| to continue to build

and strengthen the Teaching Fellows Program (a

program of 85.000 annual scholarships to attract

outstanding high school graduates into teacher

education and into teaching careers) under the

supervision of the Public School Forum of North

CaroUna: (6) to establish new professional doctoral

programs for senior school administrators (includ-

ing an essential fellowship program for public

school personnel); (7) to expand the Distinguished

\ isiting Scholars, the School-Based Research, and

the School-College Partnership programs initiated

in 1987: and (8) to improve coordination among

the several initiatives taken since 1982 toward

strengthening in-service education for teachers and

administrators.

Of course, resources are needed to sustain these

initiatives and to begin implementation of a few new

recommendations. The joint committee continues

to seek support for Board of Governors and State

Board of Education activities from the North Caro-

lina General Assembly.
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Conclusion

The Joint Committee on Teacher Education has

proved to be a very effective mechanism for facili-

tating the collaborative work of the UNC Board of

Governors and the State Board of Education. In-

deed, the sustained effort to improve teacher edu-

cation in North Carolina has pulled the two boards

together as no other issue has. The intense interest

of the members of each board has made policy and

procedural change less difficult, more timely, and

more cost effective.

Clearly, North Carolina has had teacher educa-

tion on its mind for nearly a century. But never

before have the revisions been so significant, the

reforms more effective, or the involvement of the

academic, governmental, business, and educational

special interest communities so deep and abiding.

It is important that their interest and support do

not flag. It is essential that the legislature and

the public continue to support the resources

needed and the constructive change that is now in

progress. In the long pull of history, educational

change appears incremental. And within this grad-

ual process North Carolina continues to be a bea-

con of educational leadership in the South—from

the early meetings in Winston-Salem to the current

debates on educational reform in the 1989 General

Assembly. **

4. North Carolina Board of Higher Education, Re-

port of the North Carolina Board of Higher Education

(Raleigh, N.C: 1961).

5. Study Commission on the Public School System of

North Carolina, A Child Well Taught (Raleigh, N.C.:

1969).

6. Teacher Education Review Program, The Educa-

tion and Training of Teachers and Other Educational

Personnel in The University of North Carolina (Chapel

Hill, N.C.: UNC, 1977).

7. Liaison Committee, Quality Assurance Program,

Liaison Committee Report (Chapel Hill, N.C.: 1981).

8. Commission on the Future of North Carolina,

Report of the Commission on the Future of North Caro-

lina: Goals and Recommendations for the Year 2000,

Citizen Summary (Raleigh, N.C.: N.C. Dept. of Adminis-

tration, 1983).

9. North Carolina Commission on Education for

Economic Growth, Education for Economic Groivth: An
Action Plan for North Carolina (Raleigh, N.C: 1984).

10. 1985 N.C. Sess. Laws 479, § 72.

11. Task Force on the Preparation of Teachers, The

Education ofNorth Carolina's Teachers: A Report to the

1987 North Carolina General Assembly (Chapel Hill,

N.C: UNC Board of Governors, 1986).

12. Joint Committee on Teacher Education, Second

Annual Report of the Joint Committee on Teacher Edu-

cation of the Board of Governors of The University of

North Carolina and the State Board ofEducation (Chapel

Hill, N.C: 1989).

Notes

1. The involvement of the business and corporate

community in public education is not a recent phenome-

non, as some might think. The first conference of busi-

ness and education leaders to address education and

work force issues was held in June, 1901, in the private

offices of Robert Curtis Ogden. managing partner of the

old Wanamaker store in New York City. Attending that

meeting were George Foster Peabody, Albert Shaw. Wal-

ter Hines Page. William H. Baldwin, Jr., and Charles

William Dahney.

2. Governor's Commission on Education, Report of

the Governor's Commission on Education (Raleigh, N.C:

1938).

3. North Carolina Education Commission, Today and

Tomorrow—Education in North Carolina (Raleigh, N.C:

1948).
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The Institute's First Faculty Member

Henry Brandis, Jr.

(1909-1989)

Henry Brandis, Jr., died February 22. 1989. at

the age of eight)—fifty-six years after Ubert Coates

hired him in 1933 us the first full-time facult)

member of the Institute of Government. He had

graduated from The I niversitv of North Carolina

at ( diapel Hill in 1 92!!. had studied law there and at

Columbia I niversitv (where he received an LL.B.

in 1931 1. and had practiced law in New ^ ork. In the

\ear that Brandis came to the Institute, lie was

married to Martha Louise Miller. He remained at

the Institute until 1937. when he became executive

secretary of the North Carolina Tax Classification

Commission. Two years later he was named chief of

the Research Division of the North Carolina De-

partment of Revenue. In 194(1 he joined the faculty

of The L niversitv of North Carolina at Chape] 1 1 ill

School ot Caw lor a long and distinguished career.

He served as dean of that school from 1949 until

1964. From 1 96."> until his retirement in 1972. Bran-

dis was Graham Kenan Professor of Law. To the

bar he is well know n for three important editions of

Brandis on \orth Carolina Evidence. Not long

alter returning to Chapel Hill from World War II

service in the 1 oited States Navy, Brandis served

as special assistant to Frank I'. Graham, I oited

States representative on the United Nations Com-

mittee on Good Offices to Indonesia.

The importance of Brandis s role as the first

faculty member of the Institute of Government was

described l>\ Ubert Coates in The Story of the

Institute of Government:

Ben Cone's gift of S5,000 a year for three years

brought Henry Brandis on the staff, and lor a year

he was the one and only full-time staff member. He

[
> 1 1 In the test the working pattern which had

evolved out ofmy own experience. He started study-

ing llir property tax which was, al thai lime the

-nunc n| around two-thirds of the supporting

revenues oi counties, cities, and town-.

First. In- went in the books. There lie studied

the tax provisions oi I hi- Constitution and I he stat-

utes passed h\ the General Assembly to lav down

the guidelines for the administration of the prop-

erty tax. He went through the court reports to find

all of the decisions handed down h\ the Supreme

Court ol North Carolina, interpreting the Consti-

tution and the statutes and settling the questions

that hail been raised.

Against tin- background of the law in hook-, he

started studying the law in action, to find out what

officials had learned from working on the job first

in Guilford Count v and in its cities of (Greensboro.

High Point, and Gibsonville, and thereafter in a

dozen or more counties, cities, and towns, in the

eastern, piedmont, and western section- of the state.

He worked with the tax supervisors, tax listers, tax

assessors, tax le\ iers, tax collectors, tax attorneys,

boards of equalization and review, and city and

county governing board- as he went through everv

step in the process from the discovery of property

and putting it on the book- to the collection of

taxes, and through all the problems involved in

those procedures.

lb- set forth the results of these -tudie- in a

-eric- o( guidebook* on: The Listing and Assess-

ing of Property for County and City Taxes. The

Collection and Foreclosure oj ('aunty and City

Property Taxes. The Levy and Collection oj \d

1 alorem Taxes. lie then conducted schools for tax

officials in eight districts of the state. He followed

up these district schools with a statewide school of

lax supervisors, lasting for two days and helil in

the linn f Representatives of the General As-

sembly in Raleigh. In those guidebooks and district

and statewide schools, the fate and fortune of the

Institute of Government was riding on the shoul-

ders of a twenty-four-year-old boy. I knew it. lie

knew it. The attending official- knew it.

\- a hack-top for the proceeding- and an insur-

ance policy for the success of the school, the first in

the -tate- history, we invited the Attorney Gen-

eral, a line lawyer ol great experience who had for

years a- a county attorney been the lo\ a I ad\ isor of

the tax supervisors in his home county.

\- Director of the Institute of Government, I

opened the meeting, told what hail been done li\

w.i\ of preparation, and Henry began outlining the

topic- that would he discussed. \- the meeting got
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under way. the tax supervisors began putting the

tough questions to the Attorney General, but they

soon found that he had not made the detailed stud-

ies Henry had made, and gave them general an-

swers such as: "I se sound judgment, when what

they wanted was specific answers to technical ques-

tions. Before the morning session was over the

questions were all going to Henry, who was answer-

ing them with chapter and verse from the Consti-

tution, statutes, and court decisions. The Attorney

General did not come hack for the afternoon or for

the next day's sessions. Henry Brandis had become

the answer to their prayers, and he remained so as

long as he was on the staff. Henry had won his

spurs, and the Institute of Government was on its

way. (pp. 47—18)

—Henry II . Lewis, former director of the

Institute of Government. 1973-1979

Stipe Receives Award for Historic Preservation

Robert E. Stipe, a principal leader in tbe organi-

zation and development of historic preservation law

and practice, received the 1989 Louise duPont

Crowninshield Award from tbe National Trust for

Historic Preservation. This award, the greatest

honor presented by the National Trust, goes to

individuals who have demonstrated lifetime achieve-

ment in tbe field of historic preservation.

Stipe, professor of design emeritus at tbe North

Carolina State University School of Design, former

director of the North Carolina Division of Archives

and History, and a former professor of public law

and government at the Institute of Government from

1957 through 1974. began to bone bis interest in

historic preservation in 1
( '(>.'5. He worked both with

state and national leaders to initiate and develop

the growth of historic preservation legislation and

organizations. In 196b" Stipe combined bis knowl-

edge of law. planning, and design into a short course

on historic preservation taught at the Institute of

Government and cosponsored bv what was then the

North Carolina Department of Archives and His-

tory. This course, open to participants from across

the I nited States, proved pivotal in establishing a

professional basis in North Carolina and across the

nation for the study of historic preservation law

and practice.

Stipe left the Institute of Government in 1974 to

become director of the North Carolina Division of

Archives and History. Stipe's specialized knowl-

edge of the legal intricacies involved with the es-

tablishment of government ordinances regulating

historic preservation had proved invaluable to the

division for several v ears a- the state began to enact

historic preservation laws. Stipe wrote extensive

portions of the state historic preservation [dan. and

these laws served as examples for other states devel-

oping similar plans. John L. Sanders, current di-

rector of the Institute of Government, has noted

that "their quality made these acts patterns from

which the Advisory Council for Historic Preserva-

tion developed its Model Laws for State Historic

Preservation."

Forced to step down as director of the Division of

Archives and History in 1975 because of ill health.

Stipe turned in a new direction to answer his un-

flagging interest in teaching and helping preserve

his states and nation's cultural heritage. From 1976

until his retirement in 1989. Stipe taught in the

Landscape Architecture Program at North Caro-

lina State University's School of Design. He em-

phasized community design policy, preservation

law and practice, and landscape and townscape

conservation.

Stipe continues to teach one class at the School of

Design, and he also coteaches a course in The

University of North Carolina at Chapel Hill's

Department of City and Regional Planning. In

addition to his teaching. Stipe has written over 150

published works related to national and interna-

tional aspects of historic preservation, including

editorship of Volume 1 of Historic Preservation

in Foreign Countries: England. France. The Neth-

erlands, Denmark. Republic of Ireland, published

in 1982. and The American Mosaic: Preserving a

Nation's Heritage, coedited in l')87 with \ntoinette

J. Lee.

— Terrell \rmistead Crow
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Problems in Social Services Staffing

Joe H. Raymond

The North Carolina Asso-

ciation of County Directors of

Social Services released a report

in the spring of 1989 that identi-

fied serious personnel problems

in their departments. The report

stated that the departments

"are now facing critical short-

ages of credentialed social work

staff, widespread salary dispar-

ity, recruitment problems, and

inconsistent staff training oppor-

tunities." The members of the

association, who believe that these

problems are inhibiting their

ability to provide services man-

dated by law. concluded in their

report that "failure to resolve

these issues could lead to serious

risks for North Carolina's chil-

dren and elderly." This article

describes the problems identified

in the report and summarizes

the recommendations the asso-

ciation's executive board made

to deal with them.

The State's System

North Carolina's social ser-

vices system, like that in about

sixteen other states, is adminis-

tered bv counties under state

supervision. County social ser-

The author is the former director

of the Onsloic County Department

of Social Services. The opinions

expressed are his alone.

vices departments are required

by law to provide a wide range

of social work and economic sup-

port services to North Carolina's

people. Their basic mission is to

help families become stronger

and more independent by assist-

ing the abused, disabled, depen-

dent, and poor. Their services

include intervention and treat-

ment in cases involving child

and adult abuse and neglect,

foster care, adoptions, day care,

and a variety of services for the

elderly. They also administer

the Medicaid. Aid to Families

with Dependent Children, and

Food Stamp programs as well as

other economic support services

(manv also participate in the child-

support enforcement program).

The state's role is to develop

and regulate programs, to pro-

vide consultation and technical

assistance, and to supervise the

quality of the county depart-

ments. The county departments

must administer the programs the

state requires them to provide,

which are paid for by a combina-

tion of state, federal, and local

funds. Employees are hired by

local departments, subject to

minimum education and experi-

ence requirements set by the

Office of State Personnel. Sala-

ries are set by the county board

of commissioners.

Social services programs have

become vastly more complicated

in the past decade. The need

for social work intervention has

increased dramatically, as has

the types and severity of the

cases. As one example, child

abuse reports in the state rose

209 percent between 1974 and

1987. Cases of severe sexual and

physical abuse are now common-

place.

This increase in need for and

complexity of social services

programs has increased the im-

portance of hiring and retaining

qualified staff members. The high

level of training and skills re-

quired is illustrated by the state's

written job requirements. For ex-

ample, social worker Ills must

be able to make an "in-depth

assessment of family dynamics"

and. in complex cases, "a psycho-

logical evaluation of emotional

disorders." Their work requires

"an understanding of social work

assessment techniques and treat-

ment approaches. " They must

have knowledge of "medical di-

agnoses and treatment alter-

natives"; "'social work principles,

techniques, and practices, and

their application to complete case

work, group work, and com-

munity problems": and "family

and group dynamics." And they

must have skill in "establishing

rapport with a client and ap-

plving techniques of assessing

psychosocial, behavioral, and psy-

chological aspects of clients

problems."

It is obvious from these re-

quirements that effective social

services work requires substan-

tial specialized training. Indeed,

social services directors consider
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that at a minimum social work-

ers should have a bachelors

degree in social work.

The Survey

For several years, many

county social services directors

have believed that most depart-

ments were having difficulty re-

cruiting qualified staff members

and providing adequate salaries.

However, no statewide data had

been available to support this be-

lief until the association surveyed

the one hundred departments

during the fall of 1988. Following

are some of the salient findings

from the responses of the eighty-

one counties that participated:

1. Seventy-nine percent of

social workers (905 out of 1.140)

did not hold a degree in social

work. Only 12 percent of those

who held social worker I. II. and

III positions had a bachelor's

degree in social work, and only 7

percent had a master's degree in

social work.

2. Sixty-six percent of social

work supervisors did not have a

degree in social work.

3. Salaries for equivalent po-

sitions varied widely across the

state. For example, the lowest

starting salarv for the social

worker III position was S15.840.

while the highest was S24.902. a

difference of 57 percent.

4. Manv departments reported

having difficulty recruiting social

workers with the bachelor's or

master's degree in social work.

Seventy-five percent reported dif-

ficulty in filling child protective

services positions, which are con-

sidered the most stressful posi-

tions and the ones with highest

risks of legal liability.

5. Between July 1 and Octo-

ber 1 of 1988. four out of every

ten social work positions were

filled by individuals who did not

have the education or experience

to qualify fully for the positions.

6. About 50 percent of the

departments had no merit pro-

gram for their emplovees. About

66 percent had no regular raise

or career-ladder program, and

about 50 percent had no longev-

itv pay plans.

7. About 70 percent of all

social work employees with

multistep salary schedules were

at a relatively low step (step three

or lower).

8. In 1987. as a result of

long-awaited classification stud-

ies, the state had recommended

that grade classifications for

certain social work and income-

maintenance positions be raised.

However, the survey found that

salary levels had increased only

modestly. For example, the aver-

age starting salary for the social

worker II position increased only

2.9 percent between 1987 and

1988. In fact, about 25 percent

of the departments had lowered

some salary grades in response

to the states recommended re-

classification. (Apparently some

counties chose to lower certain

grades to minimize the effect of

the reclassification of other

grades on their total costs.)

Implications of Findings

Overall the survey suggests

that social services departments

are bavin'; ;;reat difficulty hiring

and retaining qualified emplov-

ees at a time when having trained,

skilled emplovees is becoming

ever more important. Low sala-

ries in some counties and dispari-

ties in salaries between counties

in the same area make it likelv

that the effectiveness of de-

partments is in jeopardy. Some

counties do not have effective

career-path plans, new employ-

ees are being hired near or at

the same salaries as experienced

emplovees. and in some counties

that do have multistep pay plans,

the higher steps are not being

used to provide higher salaries

for experienced staff members.

Even more disturbing is the find-

ing that some counties actually

lowered their classification grades

in response to the state reclassifi-

cation of some positions. Such re-

sponses undermine the intent of

the recommendations and will

make it more difficult to attract

and keep qualified staff members.

Two additional factors are af-

fecting the situation. First, coun-

ties are being asked to do more

each year. It is difficult for coun-

ties to make social services sala-

ries more competitive when they

are being asked, or required, to

expand social services and other

programs. Federal funds avail-

able to social services departments

(particularly Title XX block

grant funds) have declined dur-

ing the past decade. Counties are

being forced to provide more

money for administration of pro-

grams, while state funds have

remained essentially unchanged.

A director's association survey

conducted in 1987 found that

county expenditures for man-
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dated services rose 51 percent be-

tween L982and 1986. while in the

same period state funds increased

iniK 8.9 percent. Counties may

lie less inclined to offer competi-

ti\c salaries anil benefits when

the) have to struggle just to pay

for increased program costs. It

may he time to examine the basic

state-count) funding relationship

for state-mandated services.

Second, social services depart-

ments remain the most misunder-

stood and least appreciated ol the

county departments. Misconcep-

tions and myths about welfare,

welfare fraud, and poverty are

still prevalent. Too often, the

public and c\en commissioners

do not have basic knowledge

about the role of social services

departments: about the impor-

tant local issues that affect fami-

lies, children, the elderly, anil

the services provided for them:

or about the fiscal, legal liabilitv.

and personnel problems the de-

partments face. Most people do

not appreciate the importance of

the services provided by social

services departments—their role

in protecting and serving children

and the elderly (over 90 percent

of the budgeted services lor the

elderly are provided through

social services departments), and

their role in administering fed-

eral funds pro\ ided for Medicaid.

child-support, and other eco-

nomic services. The failure in

some counties to pro\ idc the com-

petitive salaries needed to attract

qualified employees ma) possi-

bl) result from this lack of un-

derstanding and appreciation of

the work ol social services de-

partment-.

The Association's

Recommendations

The association has made the

following recommendations for

alleviating the problems docu-

mented in its survey:

1. The association and the

Division of Social Services of the

Department of Human Resources

should immediately establish a

permanent association with the

state's schools of social work

with the purpose of examining

issues of mutual concern related

to recruitment of students, schol-

arships, development of edu-

cational programs, and other

matters.

2. The association and the

Department of Human Resources

should develop staff recruitment

and scholarship programs.

3. The state should implement

the statewide training program

recommended by the Social Ser-

vices Stud\ Commission. The

program was designed to provide

uniform training to new employ-

ees, but additional resources are

needed to make the program full)

operational.

4. The Department of Human
Resources should develop a

mandator) social work certifica-

tion or registration program for

county department staff mem-

bers. Certification should be

based on successful completion

of training programs. Social work

certification for child and adult

protective services should be

given the top priority because of

liability risks and current needs

for these ser\ ices.

.">. The association and the De-

partment ol Human Resources

should recommend solutions

aimed at reducing or eliminat-

ing salary disparities between

counties. Top priority should be

given to establishing a minimum

statewide salary for social ser-

vices positions. The concept of

a career-ladder plan should also

be adopted.

Summary

County social services depart-

ments must be able to hire staff

members who are qualified to

perform their jobs as the law

requires and the public deserves.

The association's survey shows

that many count) departments

are ha\ Lng difficulty hiring quali-

fied employees.

The main strength ofour state-

supervised, conntv-ad ministered

social services system lies in local

administration, for only at the

local level can social services

employees effectively provide

services to the people who need

them. Individual social services

departments are part of a state-

wide system whose effectiveness

requires thai all count) depart-

ments function effectively. They

cannot function effectively ifthey

cannot hire and retain qualified

employees.

Potential solutions to these

problems exist. Rut if real prog-

ress is to be achieved, county and

state officials must do more to

understand the nature and im-

portance of the work of social

services departments, and they

must understand the costs and

risks inherent in not enabling

those departments to attract and

keep qualified employees. *•*
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Court-Ordered Arbitration in North Carolina:
An Evaluation of Its Effects

Stevens H. Clarke, Laura F. Donnelly, and Sara A. Grove

This publication reports an evaluation of North Carolina's pilot program of

court-ordered arbitration. The program, which has been operating in three

diverse judicial districts, substitutes an informal hearing before an arbitra-

tor (a specially trained attorney) for standard procedure in certain types of

civil cases. The arbitrator's decision is nonbinding in that after the award

is announced, litigants have the opportunity to request a new, formal trial.

The evaluation was designed to assess the program's effect on the per-

centage of cases contested, disposition time, type of disposition, the

amount recovered by the plaintiff, and litigants' and attorneys' satisfaction with pro-

cedure and outcome. The publication discusses these and related issues in detail. [89.13]

1989-1990 Finance Calendar of Duties
for City and County Officials

Prepared by David M. Lawrence

The Finance Calendar of Duties sets out the principal duties of city and

county officials in preparing and adopting the budget and in financial

reporting. It shows duties required by the General Statutes or by state

agency regulation and the dates by which they are to be performed. Gen-

erally it does not include duties created by local act, those performed on a

continuing basis, or those that have no specified date. $3.50 [89.07]
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Index of Legislation:

1989 General Assembly
of North Carolina
Compiled by Joseph S. Ferrell

The index contains several computer-based indexes of

bills considered in this year's session, including (1)

public bills indexed by General Statutes chapter num-

ber, giving the last action taken on each bill and, if

applicable, its ratified chapter number; (2) local bills

indexed by county; and (3) for ratified bills only, an

index by General Statutes chapter number. $15.00

[89.09]

Orders and inquiries should be sent to the Publications Office, Institute of Government, CB# 3330 Knapp Building, UNC-CH,

Chapel Hill, NC 27599-3330. Please include a check or purchase order for the amount of the order plus 5 percent sales tax. A

complete publications catalog is available from the Publications Office on request. For a copy, call (919) 966-4119.

Final Disposition
of Bills and Resolutions:
1989 General Assembly
of North Carolina
Compiled by Joseph S. Ferrell

This document lists in numerical order all bills consid-

ered in this year's session, giving the last action taken

on each bill and, if applicable, its ratified chapter num-

ber. $10.00 [89.10]




