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Broader Access to the Franchise

and other Election Law Developments

H. Rutherford Turnbull,

Mr. "rLimbuU is an Institute facultv member and autlior of P:iimii\ and Ceneral Election Law and Procedure—1972.

SHORTLY BEFORE HIS DEATH, Lyndon John
son told a tcle\ision newsman^ that one ot the most

important achievements of liis administration \\as

the passage of tlie Voting Rights Act of 1965. In-

deed, in the early 1960s, politicians from tlie White
House to the court house knew that access to the

ballot box was less than equal for many of the na-

tion's voting-age citizens, and the late President could

justifiably take pride in equalizing access to the fran-

chise. Yet before the 1960s, remarkable progress in

broadening the franchise \\'as made through se\eral

routes.

Federal developments, principally the amendment
of the federal Constitution, contributed to the prog-

ress. In 1868 the ratification of the Fourteenth Amend-
ment guaranteed equal protection of the la^vs to all

people Avithin its jurisdiction and directed Congress

to reduce the number of representatives from any

state that disfranchised an adult male citizen for

any reason other than committing a crime. The rati-

fication of the Fifteenth Amendment in 1870 pro-

hibited states from denying United States citizens the

right to vote on account of race, color, or previous

condition of servitude. Ratification of the Nineteenth
Amendment in 1920 prohibited voting limitations

based on sex. Ratification of the Twenty-fourth
Amendment in 1964 outlawed denial of \oting privi-

leges in federal elections on account of failure to pay
poll or other taxes.

In recent years Congress itself has been acti\ely

implementing the constitutional amendments. The
Civil Rights Act of 1957- authorized the United
States Attorney General to seek to enjoin interfer-

ence by any public official or private person ^vith a

citizen's right to \ote in federal, state, or local elec-

tions. The act ga\e federal courts jurisdiction o\cr

those cases and permitted them to initiate contempt
proceedings Avhen its orders were disobe\ed. The
act also provided lor the aijpointment of an addi-

tional Assistant .\ttorne\ Cieneral and thus raised

the Ci\il Rights Section ot the Justice Department
to fidl di\'ision status.

The Civil Rights Act of I960'* made the states

themselves fully liable to suits to enforce voting rights

^vhen registrars of elections resigned and no succes-

sors were appointed. The act declared that registra-

tion and voting records -(vere jjublic records and must
be preserved for twent\-two months after anv general

or sjjecial election, thus making the records a\ailable

to the Attorney General in implementing the 1957

Ci\il Riohts ,\ct or in carr\ing out other duties.

Finally, the 1960 act permitted appointment of fed-

eral "referees" wlien state registrars of elections dis-

qualified apjjiicants for registration on discriminatorv

groinrds.

The Civil Rights .\ct of 1964-* prohibited unequal
application of voter registration requirements. It

also prohibited registrars from rejecting registration

applications on account of immaterial errors or omis-

sions, required that all literacy tests be administered

in -svriting. and made a sixth-grade education (in

English) a presumption of literacv.

The \'oting Rights Act of 1965'' suspended all

literacN' tests and similar de\ices in states or their

subdi\isions ^^•here less than 50 per cent of the voting-

age population -svere registered on November 1, 1964,

1. Taped interview with ^Valter Cronkite, CBS News,
vised in Januan,- 1973.

2. P.L. 85-315, 71 Stat. 634, as amended.

tele- 3. P.L. 8ft-449. 74 Stat. 86.

4. P.L. 88-352, 78 Stat. 241.

5. P.L. 89-110, 79 Stat. 437.



or had voted in the 1964 presidential election. It also

allowed the United States Attorney General to sus-

pend literacy tests in an\- jmisdiction ^vhere the tests

were used to discriminate on accoiutt of race or color.

It allo\\ed the appointment of federal examiners and

empowered them to register \'Oters in jurisdictions

covered bv the act. The "covered" jurisdictions were

.\labama, .\laska, Georgia, Louisiana, Mississippi.

South Carolina. \'irginia, forty counties in North

Carolina (\Vake County was originally included but

became exempt by coint action), and one t(umt\ in

.Arizona.

Probabh more significant than the suspension of

the literac\ test in its impact upon the North Caro-

lina election laAv and procedure is the application of

section 5 of the \'oting Rights Act of 1965.

Section 5 of the 1965 act requires any state or

county co\ered bv the act to obtain prior approval

by the United States District Coint for the District of

Columbia of any proposal to alter "any \oting quali-

fications or prerequisite to \oting. or standard, prac-

tice, or procedure -svith respect to \oting different

from that in force aitd effect on November 1, 1964."

This prior approval must take the form of a declara-

tory judgment that the "qualification, prerequisite,

standard, practice, or procediae does not have the

pinpose and will not have the effect of denying or

afjridging the right to \ote on account of race or

color." Before seeking the declaratory judgment,

ho-\vever, the coiurty or state may first submit the pro-

posed alteration to the Attorney General of the

United States; if he does not object to the proposed

alteration within sixty days after he receives the sub-

mission, the state or cotmty may make the change.

Ho^vever, the Attorney General's failure to object

^vithin the sixty-day period does not bar a later action

from being brought to enjoin enforcement of the

altered "qualification, prerequisite, standard, practice,

or procedure."

Partly because of two recent decisions of the

United States Supreme Comt interpreting section 5

of the Voting Rights .\ct of 1965, this section has

enormous influence upon the conduct of elections in

any covered states, counties, or subdivisions. In Allen

1'. State Board of Eleclioris,^ the Court said that the

1965 act was intended by Congress to be given the

"broadest possible scope" so that it might reach "any
state enactment which altered the election law of a

co\ered state in even a minor \vav"; the Court inter-

preted the act as permitting an individual citizen, as

well as the Attorney General of the United States, to

seek a declaratory judgment as to ^vhether an altera-

tion in the \oting laws of a covered state, coimty, or

subdivision falls ^vithin the purview of section 5. In
Perkins v. Muttheivs.' the Court was faced with the

question of whether changes in both the location of

a city's polling places and the city's boundaries (due

to annexation) and a shift from ward to at-large elec-

tion of aldermen ^vere alterations in \oting prac-

tices, standards, or procedines within the scope of

section 5. The Court held that each of these changes

^\as one that must be submitted for federal approval

luider the pro\'isions of section 5.

In 1970 the 1965 \'oting Rights Act ^\-as amended*

in \arious significant ^\ays. The amendments nulli-

fied state residence requirements of longer than 30

days tor \oting in presidential elections, suspended

literac) tests for a five-year period throughout the

entire nation, and lowered the minimum voting age

from 21 to 18. The Siqjreme Comt upheld the voting

age change with respect to federal elections but not

with respect to state or local elections; it also iqjheld,

in Oregon i'. Mitchell,'' the provisions relating to resi-

dence requirements and literacy tests for both state

and local elections.

The Twenf.-sixth Amendment, ratified in 1971,

lo-\verinii the \oting aye to 18 in all elections—federal,

state, and local—rendered the 21-year-old \oting age

set b\ the North Carolina Constitution ineffective.'"

The third route toward broadening the franchise

has been through the judiciary. Constittuional amend-
ments—particidarlv the Fourteenth, Fifteenth, Nine-

teenth, and Twenty-fourth Amendments—ha\e been

treated expansi\ely by the United States Supreme
Comt. For example, in aj^jjlying the Fifteenth Amend-
ment, the Comt, in (jiiinn v. U.,S'.," has declared state

"grandfather clauses" that exempted prospective vot-

ers from literacy and other voter cjualifications if they

or their ancestor had been eligible to vote before Re-
construction to be imconstitutional. In 1944 the Court
outlawed the all-^vhite primary by ruling, in essence,

that a primary is an essential art of the political

])rocess and thus may not be conducted on a limited

"jjrivate" tjasis.'- The poll tax was eliminated as a

cjualification for voting in state or local elections in

the 1966 decision of Harper t. J'irginia Board of Elec-

tions,''''' the Coia-t reasoning that xoier qualifications

ha\'e no relation to wealth and that state legislation

tliat establishes such a relationship is unconstitutional

under the Fourteenth Amendmeiu (the equal pro-

tection amendment).
Finally, state legislatiaes'-' themselves have taken

positive steps to broaden the franchise.'-'' They ha\e
relaxed their property and tax-pa\ing qualifications

for \oting, granted female suffrage, made the ballot

'

6. 393 U. S. 544 (1969).

7. 500 U.S. 379 (1971).

«. P.L. 91-285, 84 Stat. 314, 315.

9. 400 U.S. 112 0971).

10. X. C. Const, art. \1. g 1; X. C. Gen. Sr.\T. § 1G3-55.

11. 238 U.S. 347 (191,5).

12. Smith V. .-Mhvright. 321 U.S. 649 (1944).

13. 383 U.S. 663 (1966).

14. X. C. Const, art. 1 § 2, proxides that "the electors in

c-.uh State shall have the qualifications requisite for the electors

of the most numerous branch of the State Legislature."

15. Generally, see "Who Elects Congress." Guide to tlie C.S.

Congress, C( nc,R£ssion.-\l Qu.^rterly 450 (1972).
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available to Negroes, and suspended literacy tests.

The states were also instrumental in lowering voting

ages for state and local elections, generally reducing

residence requirements to a year (some states required

two years' residence: some recjuired only 90 days) and

abandoning the convention/caucus method to select

nominees in favor of direct primaries.

YET DESPITE THE PROGRESS sketched above,

equal access to the franchise is still a live issue. In-

deed, the number of law suits challenging restrictions

on the right to vote, methods of voter registration,

qualifications for voting, qualifications for candidacy,

apportionment of legislatures, and control of the

political parties appears to be constantly rising. The
largest number of these cases arise in federal courts

under the theory of the Fomteenth .Amendment's

ecjual protection clause—that the states, by legislation,

have denied their citizens the ecjual protection of the

laws, i.e., equal opportunity for access to the ballot

box.

A thumbnail review of important recent develop-

ments in the courtroom wars against restricted fran-

chise and access to the ballots and political power

follows. When the judicial developments focus square-

ly on North Carolina legislation, as a general rule

developments in other states are not noted. AVhen

the developments are more concerned with action in

other states, the North Carolina statutes generally are

referred to only incidentally with comments, in some
instances, on how they might be affected by the case

developments.

AMONG THE MOST OBVIOUS LIMITATIONS
on the franchise are statutes and constitutions that

establish voter qualifications in terms of one's age,

place and length of residence, and status as a felon

or a mental incompetent.

The Twenty-sixth Amendment to the federal Con-
stitution guarantees that the rights of citizens who are

18 years of age or older shall not be denied or abridged

by the L'nited States or any state on accoinit of age.

The amendment supersedes all state requirements fix-

ing a different voter age and rendeis the jjrovisions

of the North Carolina Constitution and General Sta-

tutes setting the age at 21"'' ineffective. It also renders

partially academic the 1971 decision of the United
States Supreme Court that the provisions of the 1970

Voting Rights Act fixing the \oting age at 18 for

federal elections are valid but the provisions fixing

the voting age in state and local elections at 18 are

not valid.
''^

The prevailing sentiment in North Carolina is

consistent with the Twentv-sixth Amendment. In the

November 1972 general election, the following pro-

])osed Slate constitutional amendment was submitted:

I'OR ((11 A(.\1\S1) .Slate cimsiiuitidnal aiiiciulincnt

leducing Ihe voling age lo 18

years and providing that only

pel sons 21 years of age or older

shall be eligible for elective

office.

The vote was 762,(i:")l For :ind 425,708 Against.

Thus, in North Carolina, the \(jting age is 18 Init

an 18-year-old may not hold electi\e office. I'he State

Constitution now contains other office holding limita-

tions based on age—a person must be 25 to be a

state senator,' '^ 18 to i)e a state representative,'-' and

W to be governor or lieutenant governor.-" Under
the federal Constitution, a person must be 30 to be a

United States senator,-' 25 to be a representative, --

and 35 to be President or Vice President.-'*

Notwithstanding this consistency bet^veen the state

and federal constitutional schemes, a federal district

court recently held that a Detroit city charter recjuire-

ment that all candidates for city council be at least 25

ye:irs old \iolated the ecpial protection clause of the

Fourteenth Amendment to the federal Constitiuion.'-^

The court started with the premise, lor which it finds

the United States Supreme Clourt authority,-'' that the

right to vote is a fundamenal right, and any legisla-

tion that impinges on it must be tested by whether

the stale has a compelling interest in limiting the

right. The com t then foimd that the right to hold

office was inextricabl) entwined Avith the light to vote

and should likewise be tested by the "compelling

interest" formula. The right to vote, said the court,

is important in this case because the rejection of the

candidacy of one younger than 25 denies some citizens

the opportunity to \ote for the candidate of their

choice. The city, said the court, h:id not proved that

most persons between 18 and 24 do not have the

knowledge or wisdom necessary to fulfill the duties

of legislator. Moreover, theie was no e\iclcnce that

the requisite skills appear at 25. The court con-

16. U. S. Const, art. VI. § 1, and N. C. Gen. Stat. § 10:1-5,"..

The General .Assembly ratified the Twenty-sixth Amendment in

Jnne, 1971, Ch. 585, N. C. Sess. Law (I97I).

17. U.S. V. Arizona, 400 U.S. 112 (1971).

18. N. C. Const, art. II, § 6.

19. N. C. CoN.ST. art. II, § 7, states tiiat each rcprescniali\c,

at the time of his elcition. shall be a qualified voter of the stale.

Since a person may (iiiaHh lo Mile at 18. he may l)e a state

representative at 18.

19. S. 284 and H. 400, if enacted b\ the 1973 General Assem-
l)h

. would require a .statewide referendum on a proposed amend-

iiunt to the State Constitution making all persons entitled to

\ote eligible for all offices except governor, lieutenant go\ernor.

or state senator.

20. N. C. Const, art. Ill, § 2(2).

21. N. C. Const, art. I. t, 3.

22. N. C. Const, art. 1. S 2.

23. N. C. Co.Nsr. art. II. g 1.

24. Manson v. Edwards. 345 F. Supp. 719 (E.D.Mich. 1972).

25. For the initial case holding that the right to vote is a

fundamental right." to be tested by the "compelling interest"

formula, icc Reynolds v. Sims, 377 U.S. 533. 5(51-62 (1964).

More recently, sec Dunn v. Bluinstein. —U.S.—, 31 L.Ed. 2d
274, 92 S.Ct. —(1972).
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eluded that the compelling-interest test requires such

proof. Although this opinion was made by a district

court, not a federal or state appellate court, it coidd

be the threshold for additional attacks on age-related

limitations on access to the franchise and to candidacy.

CONSTITUTIONS OR STATUTES REQUIRING
that a person be a resident of the jurisdiction in here

he seeks to register and vote for a specified period

of time before he may do so have recently been

attacked successfully.

The provisions of Article \T. section 2(1) of the

North Carolina Constitution and G.S. 163-55, requir-

ing that persons "shall have resided in the state of

North Carolina for one year and in the precinct, ward,

or other election district for 30 days next preceding a

election," were challenged in a recent case.-'' The
plaintiffs alleged that they had been residents of

Chapel Hill, of a designated Chapel Hill precinct,

and of the Chapel Hill-Carrboro City School Admin-

istrative Unit for less than one year (July, 1970-April,

1971) but more than thirty days before they filed their

complaint. They fiuther alleged that, because their

residence did not satisfy the one-year requirement,

their request to be registered as voters in a certain

election Avas refused and that thereby they were

denied their rights under the equal protection clause

of the Fourteenth .\ntendnient. The election ^vas in

the To\vn of Chapel Hill and in the Chapel Hill-

Carrboro City School Administrative Unit to select

a mayor, aldermen, and members of the board of

education and to consider a referendimi prcjposition.

In response to the Andre\vses' complaint and after

a hearing, the three-judge federal district court, in a

narrowly drawn decision, held that the one-year dura-

tional residency requirement violates the equal pro-

tection clause of the Fomteenth Amendment, and
that the plaintiffs •were entitled to vote in the local

election. The coint ivas careful to note that only the

one-year requirement—not the 30-day requirement

—

was challenged and that only it was foiurd unconsti-

tutional. The coint also specially noted that the state

was not a defendant in the suit, only members of the

Orange County Board of Elections and certain other

Orange Comity election officials. Moreover, the court

made a point of the fact that "the factual context in

Avhich this question has been presented involves a

strictly local election; no candidates for state offices

were on the ballot. . . . The only issue . . . concerns
the validity of the one-year state residence require-

ment for voting as it relates to a local election such
as that held in Chapel Hill on May 4, 1971." The
comt stated that it did not reach the question of the

validit) of tlte one-year residence requirement for

other than local elections.

AV'hether the principle of the case would be ex-

tended to invalidate the one-year residence require-

26. .\ndrews v. Cody, —F. Supp.— (M.D.N .C. 1972) .

ment as it applies to other elections—county or state-

\vide—remained open for debate. The State Board

of Elections, however, issued a special bulletin on

Jid\ 2. 1971, construing local elections "to be those

elections up to and including comity elections only."

After the decision in the Andrews case and ajjpar-

ently in recognition that the decisions of federal dis-

trict and appellate coints were hopelessly irreconcil-

able on the isstie of the constitutionality of dtu'a-

tional residency requirements, the United States

Siqareme Coint held in Diojn v. Bliimslein-' that a

one-year dinational residence recjuirement \iolates

the equal protection clause of the Fourteenth Amend-
ment since it is not necessary to further a compelling

state interest. The Coint foimd that the one-year

limitation luuiuly bmclens the fundamental right of

travel by penalizing those bona fide residents of a

state Avho recently have traveled from one jinisdic-

tion to another. In Dunn, the State of Tennessee ad-

vanced two "interests" in support of the one-year re-

quirement: preventing voter fraud and having an

intelligent electorate. The Court rejected the argu-

ment that the one-year requirement is necessary to

pre\ent the frauds of "dual voting" and "coloniza-

tion" (dual voting occurs when a person votes twice;

colonization occurs -when voters are "imported" into

a jinisdiction to vote illegally there). Preventing

fraud means keeping nonresidents from \oting, but,

b\' definition, a chn-ational residence law bars newly

arri\ed residents from the franchise along with non-
et

residents. Less drastic means of preventing fraud

than a one-year residence recjuirement are available

to a state: prosecution for false-swearing -ivhen taking

\oter cjualification oaths; cross-checking lists of re-

centh registered voters with their former jurisdic-

tions; double-checking other information given by

\oters, such as places of dwelling, occupation, car

registiation, driver's license, property OAvneiship, etc.:

and establishing a shorter dinational requirement

("[Tjhirty days appears to be an ample period of

time for the State to complete whatever administra-

ti\e la^ks are necessary to prevent fraud—and a year,

or three months, too much"). The waiting period,

said the Court, is "not the least restrictive means
necessary for preventing fraud" and is unconstitu-

tional. The Court also rejected the state's argument
that it has a legitimate interest in an intelligent

electorate and found that there is "simply nothing
on the record" to support the "conclusi\e presump-
tion" that lesidents who have lived in a state less

than a year and in a county for less than three months
are uninformed about issues.

THE ATTACK ON DEIRATIONAL RESIDENCE
REQUIREMENTS seems a slight matter in com-
parison with the controversy surrounding the prob-

27. Dunn v. Blunistcin. —U.S.—, 31 L.Ed. 2d 274, 92 S.Ct.

(1972).
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leiii of where a person resides for voting- pnrjjoses. The
enfranchisement of tlie 18- to liO-year-oUl persons and

the collapse of length)' dinational residence require-

ments combined to focus attention on the methods

by which election officials determine the residence of

young voters—especiallv those attending colleges or

universities in jmisdictions other than where their

parents live. 71ie background of this student-residence

problem is worth noting.

Residence Defined: Residence is generally defined

as the existence of a permanent home to \\hich a

person, when absent, intends to retnrn. Under this

definition, "permanent" is not normally defined in

its dictionary preferred sense of "enduring, continu-

ing, remaining, fixed, changeless," but in tire secon-

dary sense of "lasting or meant to last indefinitely."

The law of this state is consistent with the general

law.

The North Carolina Supreme Court has held that

for voting purjjoses residence is synonymous with the

legal term domicile, "denoting a permanent dwelling

place, to wliich the party, Avhen absent, intends to

retiun."-* Domicile, then, means more than merely

living at a particidar place; it is a jslace where one

intends to establish a home Avhere one lives for an

indefinite period of time, as distinguished from an

intent to establish temporary residence. Indefinite is

defined in reliable dictionaries as not capable of being

clearly defined or determined, imclear, vague, un-

certain, undecided, "continuing ^vith no immediate

end being fixed: unlimited (as in 'planned to spend

an indefinite period at a place')."-"

The Xorth Carolina Statute: The provisions of

G.S. 163-57 define "residence" for registration and
voting purposes and indicate that residence is deter-

mined by the intent of the person seeking to register.

The statute requires all registrars and judges to be

governed by the follo\ving rides, so far as tfiey may
apply:

(1) "That jjlace shall be considered the residence

of a person in which his habitation is fixed, and to

wlrich, ^\hene\er he is absent, he has the iirtention of

retinning." This section states the definition of domi-

cile, and the use of the ivord "habitation" implies a

concept of occupancy.

(2) "A person shall not be considered to ha\e lost

Iris residence \vho leaves his home and goes intoo
another State or county of this State, for temporary

purposes only, \\ith the intention of retinning."

Equating residence with domicile leads to another

consideration important in determining an indi\id-

ual's residence. A person retains liis domicile imtil

he establishes a new domicile. It is this concept that

28. Ott-ens v. Chaplin, 228 N'.C. 705, 709 (1948).

29. See. e.g., .-Vmkrican Herit.\ge Diction.arv 668 (W. Mt)iiis

ed. 1969).

enables a person temporal ily li\ing out of the state

or in another touniv of the state to retain his resi-

deiue and the right to \ote at the place of his domi-

cile.

(.H) "A person shall not i)C considered to have

gained a residence in an\ county ol this Slate, into

which he cc^iiies for temporary purposes only, with-

out the intention of making such county his perma-
nent place of abode.

(4) "If a person remo\es to another State or county

within this State, 'vvith the intention of making such

State or count\ his permanent lesidence. he shall be

considered to have lost his residence in the State or

county Irom Avhich lie has removed.

(5) "If a person remoxes to another State or county

within this State, with the intention of remaining

there an indefinite time and making such State or

county his place of residence, he shall be considered

to have lost his place of residence in this State or the

comity from xvhich he has remoxed, notwithstanding

he may entertain an intention to return at some
lutine time.

(6) "If a person goes into another State or county,

or into the District of Columbia, and xvhile there

excixises the right of a citizen by voting in an elec-

tion, he shall be considered to ha\e Icjst his residence

in this State or comity.

(7) "School teachers who remo\e to a county for

the piu]30se of teaching in the schools of that county

temporarilv and Avith the intention or expectation of

leunning during vacation periods to live in the

countv in which their parents or other relatives re-

side, and xvlio do not have the intention of Ijecoming

residents of the comity to ivhich tlic\ ha\e moved to

teach, for purposes of registiation and \oting shall

be considered residents of the countv in xvhich their

jxirents or other lelatives reside.

(8) "If a person removes to the District of Coliun-

bia or other federal territory to engage in the govern-

ment ser\ice, he shall not be considered to have lost

his residence in this State during the period of such

ser\ice unless he votes there, and the jjlace at A\iiich

he resides at the time of his removal shall be consid-

ered and held to be his place of residence.

(9) "If a person remo\es to a county to engage in

the service of the State government, he shall not be

consid:red to ha\'e lost his residence in the county

from -which he removed, unless he demonstrates a

contiai-y intention."

Married Persons: A married woman must meet the

residence retjuirements in this state and in the pre-

cinct in \\hicli she desires to register, wliether she re-

sides where lier husband does or in a separate location.

There is a rebuttable presimiption that her place of

residence is the same as Iier husband's for voting pur-

poses: however, she can establish a separate place of

residence, and, if she does so, the presumption is

MARCH, 1973



overcome."" Presumably also, the husband's place of

residence is the same as his wife's for voting purposes.

"Temporary" Residents: G.S. 163-57 uses the term

"temporar)' purposes" in various sections pro\-iding,

in summary, that domicile is not lost—and the right

to vote ^vhere a person has domicile is retained—^^hen

a person comes or goes from one place to another

within or -svithout the state for "temporai7 purposes."

The North Carolina Supreme Court supports this

result. -'1

Accordinglv, the registrar must determine the ap-

plicant's intention regarding the permanence of his

presence in the state and in the precinct ivhere he

seeks to \ote. This is particularly important -ivhen

the nature of the employment of the jjerson (or the

head of his household) suggests that his presence in

the precinct may be temporary. If a person comes into

a locality for temporary purposes only and "^vithout

intending to make that place his "permanent place

of abode." he is not a resident for \oting piu'poses.

School teachers -ivho li\e in the jjlace of their

employment for the school teim only, returning to a

former residence on holidays and at \acation time,

and ^vho have no intention of becoming permanent

residents of their place of employment do not become

residents of the teaching connnunity for voting pin-

poses."-

An employee of either the federal or state govern-

ment retains his voting status as a resident of the pre-

cinct in which he resided before entering government

service unless he demonstrates air intent to adopt a

ne^v domicile in another locality.
•'•'^

Construction ^^•orkers temporarily residing in a

locality until a project is complete are included in the

classification of "temporary residents." This classifica-

tion, ho^ve\er, does not mean that such a person is

denied the right to vote at his place of domicile, for

his domicile has not been changed by a removal to

his temporary location.

If someone residing in a honte for the aged, nurs-

ing home, or similar institution intends to make it

his permanent residence and is otherwise t|ualified,

he may be registered in the precinct in ^vhich the

home is located. "'' Of course, if he considers his

presence in such a home to be only temporary, he

does not lose the right to \ote in the precinct of his

domicile. Hospital patients are generally considered

to be confined in such institutions only temporarily.

Applying the residence recjuirements is particularly

difficult ivith respect to persons enrolled as students

30. Letters of X. C. .\ttorney General to: Miss Mildred
Whitehurst, May 22, 1950; Glenn W. Brown, September 9, 1952;

Raymond C. Harrell, October 31. 1952; H. E. Mevland. Julv 22,

1960; and R. W. Lyday, February 17, 1964.

31. Owens v. Chaplin, 228 N.'c. 705. 709 (1948).

32. X. C. Ge.n. St.\t. § 103-57(7).

33. N. C. Gen Stat. § 163-57(8), (9).

34. Letter of X. C. Attorney General to C. B. W'inberry, Oc-

tober 20, 1964.

in institutions of higher education throughout the

state. When the\ have sought to register to \'ote in

the connnunities -^vhere the)' are attending a college

or university, generally they have been treated as

being temporarily piTsent and not as residents of the

college or university comnrunity. E\en before the

ratification of the Twenty-sixth Amendment lowering

the voting age to eighteen, this treatment was required

by an opinion of the Attorney General that a student

who is present at a college or university "only for the

purpose of securing an education and who has the

intention of leaving the college and the precinct in

^vhich it is located upon the termination of his course

of stud) has not established domicile at the college

or in the precinct in -iNhich it is located; and there-

fore, such studein is not entitled to register and vote

in the precinct in Avhich the college is located."''"

.\ccordingly, the State Board of Elections has adopted

the following rule: "Students shall not be registered

in counties \\'here thev are temporarily residing while

attending a btisiness school, trade school, college or

university. Any applicant who is determined to be

a (Student) shoidd be ad\ised that he is eligible to

registei' and \ote in the county or state of his legal

residence only [emphasis in original]."-*" Thus, a

person—of any age—who is present at a college or

uni\ersity "only for the purpose of securing an edu-

cation" is not considerecl a resident of the college

connnunity unless he has established a permanent

home there for an indefinite period of time and does

not intend to retmii to his previously established

domicile. This criterion, of course, depends on the

element ol intent, as do all determinations of resi-

dence for everyone.

Inevitably, the North Carolina Supreme Cotirt ^vas

preseiued with the student residency issue.-'" An 18-

year-old student at Mereditlr Ciollege in Wake County
sought to register to \-ote in that county. The comity

elections officials concluded that she was a resident of

Edgecombe County (Tarboro). -where her ]3arents

li\ed, and denied her ajjplication for registiation.

Ho^\e\er, on appeal, tiie superior court ruled in

fa\or ol the student. The defendant county board of

elections took no exception to the findings of fact

made at the superior couit level. Faced only -with

vvhether there ^vas any error of law on the record,

the Supreme Court held there had been none.

Ihe Siipieme Cahu t opinion l.iid do-^vn four

ground uiles loi decicUng ipiestions ol students' resi-

dence. Fiist, it said tiiat vvhether a sttident's \c)ting

residence is at the location of the college he is attend-

ing or \vhere he lived before he entered college "is a

cpiestion ol fact whith depends upon the liictim-

35. Letter to X. C. .-\ttorney General to R. C. .Maxwell, Oc-

tober 20, 1960.

36. Memo, State Board (jf Elections to chairmen and cxecti-

ti\c secretaries of county boards ol elections March 26, 1971.

37. Hall V. \Vake County Board of Elections, 280 N.C. 600

(1972).
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stances in each individual's case. Domicile is a highly

personal matter. The fact that one is a student in a

university does not entitle him to vote 'where the

university is situated, nor does it of itself prevent his

voting there. He may vote at the seat of the univer-

sity if he has his residence there and is otherwise

cjualified.'
"

Second, "an adidt student may acquire a domicile

at the place -ivhere his imiversit)' or college is situated,

if he regards the place as his home, or intends to stay

there indefinitely, and has no intention of resuming

his former home. If he goes to a college town merely

as a student, intending to remain there only until his

education is completed, and does not change his in-

tention, he does not accjuire a domicile there."

Third, "the presumption is that a student ^vho

leaves his parents' home to enter college is not domi-

ciled in the college town to which he goes. However,

this presumption is rebuttable. It is an inference of

fact based on probaljilities and 'the common experi-

ence of mankind' under the circumstances."

Finally, "domicile is a fact which may be jDroved

by direct and circumstantial evidence. It is 'not more
difficidt of ascertainment, when required as the quali-

fication of a voter, than residence or domicile at the

moment of a man's death'—a matter often disputed

and detemiined by probate courts."

Despite these grovnid rules and a listing of matters

that elections officials should consider in detemiining

a person's residence,"^ the case, and its result, applied

only to the particular voter; there was no class action

38. The checklist included the following questions: has the

voter expressed his intention of acquiring a new domicile or re-

taining his old one; is he maintained and supported by a parent

with whom he has been accustomed to reside and to whose home
he returns to spend his vacations; does he describe himself as

being of his parents' place of residence; does he otherwise mani-

fest his intent to continue his domicile there; if he has no
parents or has separated from them and is not supported by

them, does he have a family that he has moved to the college

town; has he purchased or leased a permanent home in the

college town; does he depend on his own property, income, or

industry for his support; did he leave his parents' home tempo-

rarily to attend school or to ciU loose from home ties; does he
keep his permanent possessions in the place he claims as his

residence; or does he keep there only enough for temporary

needs; if he failed at the university or discontinued his studies

because of illness, would he return to his parents' home; would
he live in the university town if his school were not there; if

he transferred in the near future to a school in another town,

wordd he still consider his present residence as his home; for

what purposes, other than attending school, is he now in the

college town; what occupation does the person intend to follow

after graduation and where does he intend to follow it; where
does he maintain church or lodge affiliations; where does he
maintain banking or business connections; did he leave home
temporarily at first but afterward "cut loose entirely" from his

parents; did he leave his possessions at his parents' house only

for storage; does he return to his parents' house at vacation time
only to visit; has he made the university town his actual home
even though he would not have gone there but for the uni\er-

sity; does he have a separate home from his parents even though
he still is supported by them; does he belong to church or otlier

before the cotut. Thus, the thorny problems of

determining tlomicile are left open and will return

to plagtie elet lions officials and prospetii\e \oiers.

NORTH CAROLINA SANCTIONS the disqualifica-

tion of a person as a voter because he is eitlter a

felon or mentally incompetent. Persons convicted of

felonies against North Carolina or the United States

and persons found guilty in another state of a felony

tiKit ;ilso wotild be a feloin if conmiitted in North

(:;tiolina are disqualified from registering or voting

(if previously registered) unless their rights of citizen-

ship have first been restored. '' These provisions

recently have been challenged on the grounds that

the\ dein the equal protection of the laws, in viola-

iit)ii of the Fourteenth Amendment, to con\icted

felons. The case was heard in the United States Dis-

trict Coint of North Carolina (Middle District)'"'

bin Avas decided against the petitioning felon. An
appeal has been noted in the I'nited States Sti]jreme

Court.

The discjualification of "idiots and lunatics" is

sanctioned by statute'*^ in North Carolina but not by

the State Constitution, a fact that raises questions

abotit the constitutionality of the statute. *-

Finally, requirements that voters pass literacy

tests^-' have been suspended as a restilt of the 1970

amendments to the Votino- Rights Act.^-*o o

THERE ARE NUMEROUS AVAYS other than set-

ting up N'oter cjualifications to restrict the franchise.

The most per\asi\e methods are statutes that regti-

late the registration process and the maintenance and

updating of the registration records. In particular,

statutes that create methods of registration antl set

deadlines ivhen voters must be registered in order

to vote in jiarticidar elections have been effective

devices for limiting access to the polls. Yet these

same statutes ha\'e been wholly necessary to assure

orderly administration of tlte election process.

The North Carolina registration systeiif*-" illus-

trates some of the problems raised by the conflict

between "access to the polls" and "orderly adminis-

tration." In this state, a voter applies for registration

with the county board of elections in the cotmty

Tvhere he resides. If he is qualified to be registered,

his application is acted oir favorably by the board.

organizations in other towns as well as in the university town;

and does he in good faith consider the college town to be his

home?
39. N. C. Const, art. VI, ^ 2(3); G.S. I63-,")5(3).

40. Fincher v. Scott et al. U.S.D.Ct., M.D.N.C. Civil .Action

C-14S-R-72. cert, den.; appeal noted to U.S.S.Ct. (Nov. 1972).

41. N. C. Gkn. St.\t. § 163-55(2).

42. Legislation to amend the State Constitution to disqualify

persons adjudged mentally incompetent or insane has been

introduced in the 19T3 General Asscmblv, H. 1002,

43. N. C. Const, art. VI, S -l-

44. 42 U.S.C.A. S 173. as amended by 84 Stat. 314 (1970).

45. N. C. Gen. St.\t. § 163, ch. Ill, art. 7.
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and hib name is placed in the rount\'s jjeimanent
registration records. He applies original]) with a

registrar or special registration commissioner, and
his application is received and he usually is registered

without further ado.

Registration is available at the board's office or

in a voter's precinct ^vith the precinct registrar on
a year-round basis. HoAve\er, the voter must apply for

registration at least 21 days, excluding Saturdays and
Simdays, before an election in order to vote in it.

But once he is registered, the registration is perma-
nent, and he is entitled to vote in all elections unless

he later becomes disqualified or is challenged or

purged from the records. It would seem that the sys-

tem is infinitely fair, providing permanent registra-

tion that is available full time. In addition, the

requirement that a voter register 21 weekdays before

the election is consonant uith other SO-day rules and
seems to strike a happy balance befi\-een the demands
of "access" and "administration."

YET THESE TYPES OF SYSTEMS—and others that

are less balanced—are noi\- the source of consterna-
tion. The National .Municipal League argues that

individual responsibility for registration—the premise
that underlies the North Carolina and all other state

systems—is inadequate and should be replaced by a

system of goxernmental responsibility for registra-

tion.-'^ Under such a system, state governments would
initiate voter registration and the federal government
would assist the states financially to encourage them
to assume the registration responsibility. Inevitablv
these types of proposals have found their ways into

proposed federal laws.

Senator McGee" of Wyoming has championed a

federal registration system (Senators Huniphrey,-'^
Inouye,*» and Kennedy"' have each offered an alterna-

tive but similar bill) . Senator McGee's bill, which was
killed by the Senate in March of 1972. illustrates the
new approach. It u-ould have established a national
voter registration system operated by a National Voter
Registration Administration (NVRA) in the Depart-
ment of Commerce, Bureau of the Census. Before
each federal election (defined as an election in which
a candidate for the House of Representatives, Senate,
Presidency, or Vice-Presidency seeks office), the NVRA
would have mailed postcards to each household, using
the federal Census Bureau to determine the hoirse-
holds. Cards would also have been available at mili-
tary bases and post offices. Each eligible voter woidd
thereby have had the opportunity to complete, sign,
and return (free of charge) the postcard to local' or
state elections officials. If he had done so, his name

46. See, e.g., N.at'l Cimc Rev. issues of Deceml)er 1971 Julv
1972, and JanuaiT 1973.

47. S. 2574 (92d Cong., 1st sess.); S. 352 (93d. Cong.. 1st sess.)

48. S. 2445 (92d Cong.. 1st sess.)

49. S. 1199 (92d Cong., 1st sess.)

50. S. 245, (92d Cong., 1st sess.); S. 472 (93d Cong., 1st sess.).

8

would then ha\'e been added to the records of eligible

\oteis. Residency requirements for all federal elec-

tions Avould have been reduced to 30 days, and regis-

tration b) eligible \oters ^vould have been allowed

up to 30 days before the next election.

The bill woidd not have affected or altered state-

created residency requirements for voting in state or

local elections and Avould ha\'e provided that no

one may register to vote in anv state election under

the pro\isions of the federal act unless the federal

registration form is received (i.e., accepted for state

registration purposes) by the appropriate registration

officials of the state on or before the date, if any, on

which registration closes for state purposes, .\nyone

18 or more who is a Lhrited States citizen and not

disqualified by con\iction of a crime or mental in-

competency ivould ha\e been eligible to vote in any

federal election in the congressional district in -ivhich

he is registered; furthermore, no state or political

sid^division coidd ha\e imposed requirements or quali-

fications for registration or \oting on anvone regis-

tered to vote in a federal election.

The bill also provided for state registration: AVhen
a j^erson registering under the bill hatl been so regis-

tered in a state for long enough to satisfy state resi-

dency requirements, the N\'R.\ -ivould have notified

the person that he was eligible to register for state

purposes and the state registration officials that the

indi\idual had appaienth satisfied the state residency

requirements; the NVR.\ would have been required

to recjuest the state officials to notify the indi\idual

111 his eligibilitv and to register him. The NVRA
\\oidd ha\e reimbursed state and local governments

(1) the Avhole cost of processing the federal registra-

tion forms, (2) 15 per cent of the cost of con\erting

to the federal mail-registration system in the first

year, (3) and between 15 per cent and 30 per cent of

the cost of comersion if the state also reduced its

residency requirements to 30 days for state and local

elections.

The bill's supporters argued that establishing a

imiform registration s\steni ^\ould reduce existing

adininistrati\e delays that prevent "millions" of eligi-

ble persons from registering. Opponents countered

that the Ijill woidd encourage wholesale \oting fraud

and ^vould waste countless dollars re-registering per-

sons already registered.''' The issue of philosophy

—

individual or governmental responsibility for regis-

tration—-was apparently not debated.

The McGee proposal for a 30-day closing jjeriod

(a \oter must register at least 30 days before an elec-

tion to \'ote in it) -svould have been consistent with

post-Diuni North Carolina law."''-' But it woidd have
seriously conflicted Avith statutes in other states,

-(vhere, for example, the closing dates for state pur-

poses and for federal purposes might differ. The

51. CoN(.. Qtlv. (Oct. 16. 1971). at 2136.

52. N. C. Gen. St.\t. § 163-67.
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statutory conflict has not occurred, l)ui litit^aiiim has

transpired and has caused contusion.

The Sujjrenie (Jouri dcaU iant;eniiallv wiih ihe

closins^-period prohlcni in Dunn v. Bhim.slcni .''''
slat-

ing obilcY dicla that "It is sutiuient to note here that

;!() days appears to he an ample period ot lime lor

the State to complete \vhate\er administraiive tasks

are necessary to prevent Irauil— and a year, or three

months, too much." From this language, one could

justifiahly infer that, at the least, a 3()-dav closing

period \\ouki pass constitutional nuister, and that,

at the most, a 90-day closing pei iod would not. The
()0-day ga]3 befween the constitutionally acceplalile

minimimi and the constitutionally imacceptaijle maxi-

mum ^vas Idled in March 197,S, when the Cotnt up-

hekl"'-* state statutes that permitted the closing of

registration hooks as much as 30 da\s before state

and local elections, stating that a 50-day rule "ap-

proaches the outer constitutional limits in this area."

Xow the most that can be said is that a state ^vill be

safe in imposing a ride of no more than 50 days,

although ihere may be instances \vhere a longer pe-

riod, u]) to 90 days, might be constitutionally per-

missible. I'"rom the administrative point of \iew, if

from no others, it is disappointing, to say the least,

to find the Court vacillating on tliis matter.

A COMMON METHOD of updating registration

records is "purging." I'nder North Carolina law,'''''

for example, a comity board of elections may pmge
(i.e., remove from the registration records) the name
of any \oter ^vho has died or not voted in any election

in the past four years. Purging requires that the

board notify the voter that his name will be purged
for faihnc to vote for four years; no notice is required

if the voter is certified as dead fjy the register ol tleeds

(who is responsible under North Carolina law for

maintaining tleath records). If the voter ajjpears

before the board and jjroves that his qualifications to

register and \c)te remain as they \vere when he first

registered, his name will not be removed from the

records. In addition, anxone xvhose name has been
removed from the registration records for failure to

vote for four years may re-register at any time he

can demonstrate his qualifications to do so. The
statute seems to pro\itle adequate clue-process notice

to the voter ivhile at the same time satisfying the

administrati\e need for up-to-date records (ctu'rent

records are desirable for statistical reasons, for easy

administration of the voting process on election days,

and for jjre\enting fraud).

In the only case reported that challenged a state

jnnging process, the federal constitutional issues of

due process and equal protection under the Fom-

53. —U.S.—, 31 L.Ed. 2d 27-i. 92 S.Ct. —(1972).

54. —U.S.—, — L.Ed. 2d — , — S.Ct. — , 41 L.W. —(Maicli

20, 1973).

55. N. C. Gen. St,\t. § 1C3-C9.

tceuih Amendment were avoided, bui the Michigan

Supreme tiourt that heard the case hiuiul a jnnge

st.iluir unc iinstiliuiiinal uiulei ils slaie consiitution.''''

111. II (oml— luulci the now predictable luhric ol

reipiiiuig llial .i compelling stale interest exist and

be strong enough tcj o\ercome the lundamental con-

stitutional right of \oting—held that: (\) the st.ate

c (institution, il mandate ihai the legislaluie enact laws

1(1 nu.acl against abuses in the eleclixe process and tcj

picnide lor \(Jler registration does not permit the

legislature to enact laws that remo\e from the \oter

lolls persons c|ualifiecl to \c)te except for their faihne

to \(jle in a U\'o-\eai period, since such laws impose a

(pialilication on voters in addition to ihose c]ualifit:a-

lioiis exclusively provided for \)\ tiie state constitu-

tion: and (2) less binclensome statutoi"v methods exist

to achie\e the same adminisiratixe and ainifraud pur-

poses. The Michigan statute prmided that the ^()ter

nuist be notified before a purge could 1)C elfected and

that he could reinstate his registration. Thus, it was

strikingh simil.u' to the North (Carolina statute.

IT IS NOT SURPRISING that election laws regu-

l.iie participation in pait\ primary elections. The
regulation takes two fornrs: first, b) retjuiring that

a \oter be afiiliated xvith (registered as a member of)

an (ilficiallv recognized political party for a certain

time before being entitled to \ote in that party's

primary elections: and, second, by prohibiting voters

Iroiii switching jjarties within a certain period before

a jjarty primar\ election. These ret[uirements are

designed, first, to prevent "raiding." i.e.. \oters of

one party frauchdently designating themsehes as

voters of another to influence the results of the raided

part\'s jjrimary. They also are designed to fonvard,

in as pine ("imraided") a form as possible, the x'alue

of the party system to the operation ot the .\merican

political process:

The political parties in the United States, though

broacl-b;isecl enough so that their members' phi-

losojshies often range across the ]3olitical spec-

iium, stand as deliberate associations of individ-

uals drawn together to advance certain common
aims bv nominating and electing candidates \\\\o

will pursue those aims once in office. The entire

political process depends largely upon the satis-

factory operation of these institutions and it is

the rare candidate xvho can succeed in a general

election without the support of the party, '^'ct

the efficiency of the party svstem in the demo-
cratic process— its usefulness in pro\iding a unity

of di\eigent factions in an alliance for power

—

would be seriously impaired xvere members of one
party entitled to interfere and participate in the

op]30site party's affairs. In such circumstances,

the raided paity xvoiild be hard-pressed to put

56. Michigan UA\V Commiinitv Action Program v. .Austin,

—Mich.— (Mich. Sup. Ct., 6/20/72) .
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forth the camlidates its members deemed most

satisfactory In the end, the ciiief loser would

be the public."'"

At the same time, the partx-affiliation reciiiircmeius

compete ^vith constitutional considerations of free

association (First and FtJinteenth Amendments) and

the right to ^ote."'^

The conflict has recently been litigated (under the

familiar "compelling interest" and "fiuidamental

right" principles). Avith di\erse results. A tederal dis-

trict court in Xe\v ferse\''' struck down a state statute

recpiiring two successi\'e primaries to lapse before a

voter mav change partv affiliation (i.e., about 24

months). The court ruled that the shorter time would
jjrevent raiding \\ithout Aveighing so heavily on the

rights of association. ,\ federal apjjellate court in the

saine judicial circuit held,"" ho\ve\er, that a Xe'w

York statute providing that affiliation ivith a partv

for the purpose of voting in a primarv must take

place before the general election jsreceding the pri-

mary (a period of eight months belore a jjresidential

primar\- and ele\en irronths before a nonpresidential

primary) -was constitutional. The United States Su-

preme Court affirmed, stating that "It is clear that

preservation of the integrity of the electoral process

is a legitimate and valid state soal" and that Xe^v

York's delayed-enrollment scheme (in order to partici-

pate in a primary election, a persoir must enroll before

the preceding general election) accomplishes the anti-

raitling purpose in a nonin\"idious and fair \\a\.

With respect to party si\"itching. a feileral district

court in Illinois''^ recentlv struck do^\n a statute that

prohibited \oters from changing their part\' affilia-

tions (and becoming- able to \ote in a party priman)

J7. Rosario v. Rockefeller, 45,^ I-. 2d 649 (2d Cir. 1972), affd

—U.S.—, 41 L.\V.4(J01 (March 20. 1973).

.58. U. S. Const, art. I, g 2.

59. Xagler v. Stiles, 343 F. Supp. 41.5 (N.J. 1972).

eO. Rosario \. Rockefeller, 458 F,2d C49 (2d Cir. 1972), n/I'd.

—U.S.- . 41 L.W. 41)01 (.March 20, 1973).

61. I'ontike.s v. Kusper. 345, F. Supp. 11(14 (N.D.Ill. 1972).

-Appeal fded, I'.S. S. Ct., #71-1631, Kusper \. I'ontikes, 1972.

during the 2,')-month period before the monllr the

primar\ was held. The state argued that the statute

furthered its interest by guarding against distortion

of the electoral jjrocess in general and by maintain-

ing the integrit) of the t^vo-party system iir jjarticular

( anti-raid ing). The court found, ho^wever, that the

statute not onh pre\ented raiding but also prevented

part\-sA\itching caused h\ massi^e dissatisfaction -with

a party's prevailing policies. "The state's interest

upon \\hich this statute is grounded could be char-

acieri/ed as 'compelling' onlv if the former alternati^e

is more likeh to occur than the latter, or if raiding

constitutes a more important danger to constitiuion-

ally protected rights (to vote and associate), ho'\ve\er

often it occurs." A federal district court"- held a

Rhode Island statute (26-month period of no-sivitch-

ing) unconstitutional on similar grounds.

The Xorth Carolina s\stem imposes far fewer

constitutional problems than the systems already liti-

gated. Perhaps because Xorth C^arolina has beeir a

one-party state for so long, its statute'''-^ requires that

a person register aird declare a party affiliation for

the first time at least 21 da\s, excluding Saturdavs

aird Sundays, before a primarv; a person ma\ change

his part\ affiliation until 21 da\s, excludiirg Saturdaxs

and Simdavs, before a primary. If someone is regis-

tereil as "Xo Part\" (i,e,, not affiliated with any ])arty

and not registered as an "Iirdependent" voter), he

max declare his party affiliation on the day of a

primarv and vote in the jjrimarv of that party. The
discrimination betxvcen "Xo-Part\" and "Iirdepen-

dent ' \c)ters ma\ cause some ecpial protection prob-

lems under the Fourteenth .-Vmendment, biu the 21-

's\eekda\ linritation hardh seems susceptible Lo con-

stitutioiral attack.
# * *

XOTE: This concludes Part 1 of a txvo-part article

on the impact of judicial decisions on elections hnvs.

The secoird pai t x\ill treat issues relating to cairdidacy.

apportionment, and absentee %oting.

62. Vale v. Cur\in. 345 F. Supp. 447 (D.R.I. 1972).

63. N. C. Gin. St.vi. S 163-74.
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Program Inequality Within School Districts:

A Constitutional Violation?

Fredrick Johnson

The author is a third-year student at the UNC law school. Tliis article was adapted from a paper

wrote for a course in scliool law tauglit in tlie law school by Robert E. Phay of the Institute's faculty.

he

Recent decisions in the school finance area are

like!) to increase htigation attacking the quality o£

educational opportunities available to public school

students. Follo^ving the lead of the California Su-

preme Cotnt in Serrano i'. Priat,^ courts have con-

tinued to invalidate public bchool financing systems

on the groiuids that they result in interdistrict dis-

parities in educational opportiuiities in violation of

the ecpial jjrotection clause of either the Fointeenth

Amendment to the United States Constitution or the

corresponding provision of state constitutions, or

both.- These decisions were concerned exclusively

^vith inequalities among differeirt school districts

(interdistrict inequality) caused by unecjual financial

support. A study of these decisions raises the c|itestion

•(vhether one can successfully argue that ec|ual pro-

tection also prohibits inequalities, caused by factors

other than financial policies, within a single school

district (intradistrict inequality) . This question, un-

ans-\vered by Serrano and its progeny, is the subject of

this article.

As used here, "intradistrict inequality" refers to

unequal educational opportunities within a single

school district as a result of differences in curricula,

program facilities, and physical plant. Previous intra-

district inequality litigation has been based on either

racial discrimination or a combination of both racial

and economic discrimination.'' This article is con-

1. 5 Cal. 3d 584, 96 Cal. Rptr. 601, 487 P.2d 1241 (1971).

2. Van Dusartz v. Hatfield. 334 F. Supp. 870 (D. Minn. 1971);

Rodriguez v. San Antonio, 337 F. Supp. 280 (W.D.Tex. 1971).

rev'd 41 1,.\V. 4407 (U.S. March 21. 1973). Robinson v. Cahill, 118

X.J. Super. 223, 287 A.2d 187 (1972); Sweetwater County Plan
ing Committee v. Hinkle, 491 P.2d 1234 (Wyo. 1971) .

3. See, e.g., Hobson v. Hansen. 269 F. Supp. 401 (D.D.C.

f967). See also Hobson v. Hansen, 327 F. Supp. 844 (D.D.C. 1971).

cerned ^vith intradistrict inecpiality caused not by

racial or economic discrimination but by a student's

assignment to a school that ]3ro\ides fe^ver educa-

tional opportiuiiiies than another school in the same
aclministrati\e district.

A suit challenging intradistrict inequality is likely.

Legislative measures designed to end such inequalities

are present on l)olh the national and the state level.

C^ongress recjuires school districts seeking Title I funds

to demonstrate that project schools will pro\ide serv-

ices comparable -ivith those provided in all other

schools within the district.-' Several states, includino

neighboring 'Virginia, are considering legislation that

ivould require all local boards of education to main-
tain the same quality of education in all schools \vith-

in their school districts. ^ In view of the current legis-

lati\e interest in and judicial concern with this issue,

it seems appropriate to present and evaluate a possi-

ble argument that could be made by the plaintiff in

a suit attacking intradistrict inequalities in educa-

tional opportunity.

Fact Situation of Possible Suit"

An intradistrict suit brought in North Carolina

ivould probabh' challenge a school district iir which
suljstantial differences exist between similar schools

in the same district. Farm Comity, an actual county

in North Carolina whose name \\'i\s changed for this

article, is an example.

4. 20 U.S.C.A. 2;ie(a)(3)(c) (1970).

,"). \irginia Cleneral Assembly, H. 483. Reg. Sess. (1972). See

Hornby and Holmes, Equalization of Re.iourres ]]'illiiu School

Dislricls. 58 Va. L. Rev. 1119, 1123 (1972).

6. This situation has been adapted from an existing state of

facts in a North Carolina county school administrative district.

Names have been altered for this article.
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Farm County is a predominantly agricultural

county \vith a single school ilistrict. On its southern

border is heavily populated Industrial County. In

1965 the Farm County Board of Education consoli-

dated its six small high schools into two large schools

designed to acconunodate equal numbers of students

and to provide substantially equal educational op-

portunities. Attendance zones were drawn to ensine

the fulfillment of projected goals of consolidation,

i.e., quality education maile possiijle through an cc[ual

allocation of resources.

With the large-scale development of the northern

submbs of Metropolis, a major city in Industrial

County, the population of the southern areas of

Farm Cotmty and the enrollment in the southern

sector of the Farm County school district have in-

creased substantially. However, the board of educa-

tion has not revised its attendance zones to adjust for

the groAvth in enrollment of the southern schools.

Tables I and II show the program ineqtialities in

Farm County that result primarily from the dis-

parities in piqjil enrollment. No discrimination based

upon race or per-pupil financial support exists in

this fact situation. In fact, a student in High School

B receives a greater per-pupil expendittire than a

student in High School A, because of economies of

scale achieved by School .\. What a plaintiff ^vould

attack in this situation is the availability of an educa-

tional opportunity at School A. e.g., a Distributive

Education jarogram, a Special Education program, an

Afro-American studies program, etc., that is not a\-ail-

able to a student at School B. It may be argued that

the availability of such opportiniities to only a certain

group of students violates both state and federal law.

Do Inequalities in School Programs and

Facilities Violate North Carolina

Constitutional and Statutory Law?

The Plaintiff's Argument

On the basis of the dilferences in the tivo high

schools, a plaintitf coidd argue that the Farm County
Board of Education is in violation of Article IX,

section 2(1), of the North Carolina Constitution be-

cause it has failed to pro\ide uniform schools with
equal opportunities. The constitutional provision

states, "The General Assembly shall provide by taxa-

tion and otherwise for a general and uniform system
of free public schools, which shall be maintained at

least nine months in every year, and wherein etjual

opportunities shall be provided for all students."

(Emphasis added.)

The North Carolina Supreme Comt has inter-

preted "uniform," as used in the educational statutes,

as follo^vs:

The term "luiiform" here clearly does not relate

to "schools," requiring that each and every school

shall be of the same fixed CTade, regardless of the

age or attainments of the pupils, but the term

has reference to and cjualifies the word "system"

and is sufficiently complied with where, by statute

or authorized regidation of the puijlic school

authorities, provision is made for the establish-

ment of schools of like kind throughout all sec-

tions of the state and available to all of the school

population of the territories contributing to their

stijjport."

The plaintilf could contend that although the court

has confined the application of "uniform" to the

school "system," it has also stated that in a uniform

7. ISoard of Ecluc. v. Board of Count) Commis of Gram ilk*

C:ouniv. 174 N.C. 409, 473, 93 S.E. lOOli 1002 (1917). See also

Mctchcr \. Board of County Conim'rs of Buncombe County, 218

N.C. 1. 9 S.E.2d 60(3 (1940).'

Table I

Percentage Analysis

High
School A

Higli

School B

1,260 440

;s 58%
940

66%
800

020? 10%

28%-30% 18%

(Uiti'goyy

Total School Enrollment

Percentage of students who meet or

exceed standard achievement test scores

A\erage total SAT score

Percentage of graduates who receive

academic scholarships for

post-higli school studv

Percentage of graduates who enter

a college or uni\ersity each year

Percentage of graduates who enter a

\ocational training program each vear 32%-3r)% 25%-30%

Table II

Curriculum Analysis

Number of Courses Offered in Each Department

Subject Area

Englisii

Foreign Language
Mathematics

Social Studies

Science

Cominercial

Home Economics

.-Vgriculture and Industry

Remedial Education

Other

Total

High His:h

School A School B

7 6

7 2

9 6

8 6

4 3

9 7

6 4

23 12

81 56

Partial List of Courses or Piograms Offered At
School A That Are Not Available at School B

.\fro-American Studies

Distributive Education

Electronics

Family Living

Psychology

Special Education

MARCH, 1973 13



system the schools must he "of like kind," thus requir-

ing that substantially equal opportunities be made

a\ailable in each school to all citizens charged \\ith

the siipjjort ol that system.

The plaintitl coidd lurther maintain that the state

constitiuional requirement that "ecpial opportunities

shall be provided lor all students" is violated by

intradistrict inequalities, arguing that the constitu-

tional provision establishes a iniiform, statewide

policy for allocation of educational resources. The
North Carolina Supreme Court has held that local

measures destroying such uniformity must yield to

the basic demands of general state policy.^ According

to Judge Butler of the Federal District Court for the

Eastern District of North Carolina, Article IX, section

2(1), requires a local board of education "to afford all

students of all races in all schools ecjual educational

opportunities."'-' As earlv as 1871, the North Carolina

Supreme Ciourt stated that the public school system

was "not to be subject to the caprices of localities,

but every locality, yea every child, is to have the same

advantage and be sidqect to the same rules and regu-

lations."'"

G.S. 115-17(1, Avhich authori/cs city and county

boards of education to assign and enroll pupils,

offers another groinid on -ivhich the plaintiff coidd

base his argument. This statiue requires local boards

of education to assign pupils to provide for "the

orderly and efficient administration of the public

schools and for the effective instruction, liealth,

safety, and general welfare of the pupils." Here the

plaintiff could contend that students in School B do
not have an opportunity to take advantage of the

additional educational programs available at School

A, and therefore, Farm County school officials have
failed to provide for the effective instruction of all

students within the Farm County district.

Merits of the Plaintiff's Argument

As a general proposition, courts -will not interfere

in the administrative decisions of school authorities

unless there is a "manifest abuse of discretion. "''

Typical of the North Carolina language is the state-

ment that the com ts should not interfere with the

exercise of powers by local authorities charged with

providing the necessary facilities for the education of

the childien of the state in their respective comnumi-
ties unless the legal right of someone who asks for

relief is being clearly violated. '- Recent cases in which
North Carolina courts have sustained challenges to

local school administrative action involve racial dis-

crimination, an element not present in the factual

setting discussed here.'-'

\Vhile North Ciarolina courts have required local

boards of education to adhere to general statewide

educational policies, these courts also have ruled that

local school authorities must respect existing facts

and circiuiistances when they exercise the authority

granted to them by constitutional provisions or by

statute. 1^ Emerging from these decisions is a "balanc-

ing test," in ivhich the interests of the school district

are balanced with those of the state to determine

whether school officials have complied sufficiently ^vith

the uniformity and etjual opportunity provisions of

Article IX, section 2(1). The issue then becomes

whether any local facts or circumstances justify a

restriction placed upon the rights guaranteed by con-

stitutional provision.

.Vn exhaustive examination of the North Carolina

school decisions raising uniformity and ecjual oppor-

tunitv Cjuestions shows that the judiciary is hesitant

to deal with educational resource allocation. The
coints ha\e not attempted to define the meaning of

the uniformity and ec|ual opportunity requirements

of Article IX, section 2(1), in any recent cases except

those iiiNohing racial discrimination.

Do Inequalities in School Programs and

Facilities Violate Federal Constitutional Law?

The Plaintiff's Argument

The ecpial piotection clause of the Fourteenth

.Vmendment is another basis of attack u]30n intra-

district inec[uality. It may be contended that recent

court decisions concerning race, reapportionment,

municipal services, wealth discrimination, and public

school finance suggest that the equal protection clause

requires an equal educational opportunity for all

students.'-'' Cases dealing directly with the public

schools are most important to the plaintiff.

In the 1951 landmark decision of Brown v. Board

of E(lucatii)>i}''' the United States Supreme Court

emphasized that education is "perhaps the most im-

portant fimction of state and local go\ernments" and
"a right which must be made available to all on equal

ternrs."'" In 1904 the Supreme Coint used the Brown
rationale in holding that a Virginia coimty coidd

not close its public schools rather than submit to

comt-ordered integration."* University of Minnesota

law professor F. P. Schoettle states that despite the

8. State V. Dixon, 215 N.C. 161, 1 S.E.2d 521 (1939).

9. Coppedge v. Franklin B. (jl Educ, 273 F. Supp. 289

(E.D.N.C. 1967), ag'd 394 F.2d 410 (4th Cir. 1968).

10. Lane v. Stanley, 65 N.C. 158 (1871).

11. Kreeger v. Durham, 235 N.C. 8, 68 S.E.2d 800 (1952).

12. Davenport v. B. of Educ. of McDowell County, 183 N.C.

570, 112 S.E. 246 (1934).

13. See Godwin \. Johnslon County, 301 F. Supp. 1339

(E.D.N.C. 1969).

14. Gore v. Columbus County. 232 N.C. 636, 61 S.E.2d 890

(1950).

15. For a ihoiough iicatmc-iu ol this theory, see .\. Wise,

Rich Schools— 1'oor Schools, IHi Promisl of Equal Educa-

TIO.NAL Ol'fORTUNIIV (1968).

16. 347 U.S. 483 (1954).

17. Id. at 493.

18. Griffin v. County School Bd., 377 U.S. 218 (1964).
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Supienie Court's apparent reliance on the racially

discriminatory pinpose of the closings as a principle

ground of decision, this case has been subsecjuently

cited for the far more sweeping proposition that "the

State may not, in the provision of important services

or the distribution of go\ernniental payments, supply

benefits to some individuals uhile denving them to

others ^vho are similarly situated. "^^

Hobson V. Hansen,-''^ is the leading case dealing

specifically ^^ith intradistrict inequality in educational

opportunity and of major importance to the plaintiff

in a Farm-County type of litigation. The Hobson

court sustained an allegation that school authorities

of the District of Columbia had, in violation of the

P'ourteenth Amendment, denied ecjual educational

opportunities to minority and poor children. The
court relied on extensive sociological, mathematical.

and psychological data to reach its decisioir that

schools in minority and/or poverty areas of ^Vashing-

ton, D. C, were inferior to those in other areas of

the city school district, thereby resulting in a denial

of equal educational opportunities to some students

aird contravening the equal protection clause.

Serrano v. Priest;-'^ the 1971 landmark decision of

the California Supreme Court, provides additional

support in attacking intradistrict inequality. Speak-

ing about equal educational opportunities, the S'o'-

rano court stated.

Unequal education, then, leads to uirecjual job

opportunities, disparate income, and handicapped

ability to participate in the social, cultural, and

political activity of our society. . . . Iir view of

the importance of education to society and the

indivichial, the opportunity to receive the school-

ing furnished bv the state must be made avail-

able to all on air equal basis. --

The Serrano court's determiiration that education

is a "fundamental interest" is of great imjjortance-''

for purposes of the plaintiff's argument. Once an

interest is termed fundamental, state action afiecting

that interest in a discriminatory manner violates the

Fourteenth .\meirdment—unless the state can shovv

a compelling iirterest that requires such discrimina-

tory actioir.-^ Implicit in this compelliirg-interest or

"strict scrutiny" standard is the lack of alternatives

that would iirfringe or discriminate to a lesser degree

than the chosen nrethod.-'' In the case of unequal edu-

19. Schoettle. Tlie Equal Protection Clause in Public Educa-

tion, 71 CoLC.M. L. Rev. 1355 (1971).

20. 269 F. Supp. 401 (D.D.C. 1967). See also Hobson v. Han-
sen, 327 F. Supp. 844 (D.D.C. 1971).

21. 5 Cal.3cl 584. 487 P.2d 1241 (1971).

22. Id. at 600, 487 P.2d at 1257.

23. Id. at 604, 487 P.2d a tl255.

24. Shapiro v. Thompson, 394 U.S. 618 (1968).

25. See Developments irj the Lau—Equal Protection. 82

H.ARV. L. Rf.v. 1065 (1969), and Note, 57 Iowa L. Re\. 378 (1971).

cational op]joitiinities in Farm Count), the plaintiff

may assert the availability of reasonable alternatives

to the present system of educational resource alloca-

tion. Such alternati\es include restructui ing present

school attendance zones to equalize enrollment, there-

by requiring a more nearly equal distribution of edti-

cational resources.

Decisions similar to Serrano have been reported

bv other jurisdictions.-" These decisions reflect a

trend by several com ts to label education as a funda-

mental interest in the coirstitutional sense. The Farm

County plaintiff inay assert that such a trend in judi-

cial attitude renders highlv unlikelv the justification

of imequal educational ojjporiunities within a school

district challenged on the basis of the compelling

state interest standaid.

ft may be argued that inec|ualities in educational

opportunity violate the Pourteenth Amendment e\en

using a lesser standard of equal ]M"otection analysis.

In Parker t. Mandel,-' a case challenging the consti-

ttitionalit) of the Marylaird system of school finance,

it vvas stated that a state's public school finance sys-

tem could be held invalid on etjual protection grounds

under the traditional "reasoirable relationship" test.

L'ldike the strict-scrutiny standard, this test permits

a wide scope of discretion in enacting regulations

that affect some citizens differentlv fiom others. Under
this stairdard, the ecpial protectioir clause is violated

oirl\ il the inecjualities rest oir groimds Avholly irrele-

vant to the achievement of the state objective.-^ The
plaintiff may contend that the Parker court thus im-

plies that no metiiod of allocating educatioiral re-

sources will be upheld if it results in substantial iir-

equalities in educational opportunity.

.Another argumeirt open to the plaiirtifE is the

effect upon the educational opportunity issue of de-

cisions in the areas of voting rights, the rights of

indigeirt defendants, reapportionment, and the qual-

it\ of municipal serv'ices.-'' Thiese decisions exem-

plilv the progression of the ecjual jarotection clause

in dealing with inecjualities relating to such basic

needs of society as education.

Ihe ecjual jjrotection clause is not shackled to

the jjolitical theory of a jjarticular era. In deter-

mining vvhat lines are uirconstitutioirally discrim-

inator), we have ne\er been confiired to historic

notions of equality. Notions of what constitutes

ecjual treatment for jjurj30ses of the Equal Pro-

tection Clause do chanafe.""

26. See supra note 2.

27. 344 F. Supp. 1068 (D.C. Md. 1972).

28. McGowan v. Maryland, 366 U.S. 420 (1961).

29. See Comment, The Ei'olution of Equal Protection—Edu-
cation. Municipal Sen'ices, and Wealth, 7 Har\'. Civ. Rights—
Civ. Lib. L. Rev. 103 (1972).

30. Harper v. \irginia Board of Elections, 383 U.S. 663. 669

(1965).
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Merits of the Plaintiff's Argument

The importance of education cannot Ijc chal-

lenged. The plaintitl's contentions as to the impact

of the equal protection clause upon the availability

of school programs and facilities can be challenged

without evidence of racial, sexual, or economic dis-

crimination.

The controlling factor in nearly all Supreme Coiut

cases involving education has been race. The Brouni

and Griffin decisions were clearly decided on the racial

issue. The Court had not sho\\n any special affinity

for education before the Brou'ii decision and has not

followed that opinion with further decisions indicat-

ing that education is a specially protected interest.'"

Racial discrimination Avas also a primary issue in

the Hobson decision. Since its decree prohil)ited dis-

crimination iu educational opportunities on the basis

of racial and economic status, the coint ^vas not called

upon to decide the question whether discrimination

on the basis of educational opportunity alone is con-

stitutionally prohibited. ^-

The plaintiff's argument that education is a linida-

mental interest requiring the protection of the strict-

scrutiny standard is subject to criticism. The Serrinii)

court recognized that its holding that education is a

fundamental interest was not siqjported by any direct

authority. '' The court drew an analogy between the

right to an education with the rights of criminal de-

fendants and the right to vote, interests that had al-

ready Ijeen termed "fiuidamental."-'"* This basis of tiie

Scrrauo decision has been criticized on the grotuids

that (1) ciiminal procedures, unlike education, are

characterized b\ an element of adverseness ret|uiring

a special duty of "fair play," and (2) there is a very

slight correlation between effective voting and educa-

tion.^''

An indication of the judiciary's response to educa-

tional opportunity litigation may be found in the

cases of Mc/unis xl Shapiro'''' and Burruss ti. WHker-
son,^' and the Siqjreme Court's recent reversal ol

Rodriguez. I'laintills in both cases alleged that stale

financial methods violated the ecpial protection clause

since students Irom certain school districts were
denied educational opportunities substantially equal

to those a\ailable in other districts. In botlt cases

relief ^vas denied; the decisions were affiuncd b\ the

Siqareme Coiut ivitlujut argumeni or opinion.

The Mclnnis and Burruss courts held that in cases

involving ecjual educational opportunities ihere are

31. Sec liicent Dmi-lopinenls—Comlilutiotial Ldiv, GO Geo.

L.J. 799 (1972).

32. See iiijiia note 19.

33. 5 Cal.Sd at 604, 487 P.2d at 12.')r).

35. Id. at 607, 487 P.2d at 1255. Sec autlioiities llicie cited.

35. Brest, Book Review, 23 St.\n. L. Ri:\ . 591 (1971).

36. 293 F. Stipp. 327 (X.D. 111. 19li8), n//V/ iiinn. sub iin,„.

Mclnnis v. Ogilvie, 394 U.S. 322 (1969).

37. 310 F. Siipp. 572 (VV.D. Va. 1969), afyd men,. 397 i:.S. 44

(1970).

iro discoverable and manageable standards by which

a court can determine ivhen the equal protection

clause is satisfied and when it is violated. Although

synqjathetic to the plight of the plaintiffs, these courts

\\'ere of the opinion that the judiciary was not the

proper forum for relief and that appeals for educa-

tional ecjtialization shoidd be made to the legislature.

Although these decisions show a judicial reluctance

to respond to the issue of ecjtial educatioiral oppor-

tunity, elimiirating intradistrict ineqtiality in Farm
County can be distinguished, l-'aiiii County has only

one school district. Therefore, that school district's

tuethods of allocating educational resources need not

be shielded from jtidicial scrutiny on any theory de-

rived fiom McInni-yBurruss or from similar state-

ments ol the Supreme (ioitrt in Rodriguez. The Farm
(>)unty Hoard ol Education is not being asked to

obtain addiiional lesources. What is being sought is

a judicially manageable standard of governing the

distribution of presently available resources.

Perhaps the most difficult bintlen for a plainiiif

seeking to force reallocation of resoinces within a

single school district arises from the conchtsions

reached b) seveial recent studies on the impact of

school cptality and lacilities on tutine income and
success, luiuiility of Educatioual Opportunity/-'^ the

\\c'll-known Coleman Report, fotind that variations

ni pupil achievement are not significantly lelated to

school dillerences. The Report concludes (hat home,
neighborhood, and peer group have a much greater

impact on a child's educational achievement than

school facilities. The subsecjuent studies of Mosteller

and MoMiihan confirm these findings.'*" These studies

mclic.iie iliat when factors like home environment and
aptitude aie taken into accoitni, the relationships

between lesotirces and performance are at best weak.

Conclusion

Piedicting the cjtitcome cjI litture litigation is

ah\a)s lisk); ii is especially perilous in unsettled and
changing areas ol l.tw. With ihe reader thus warned,

1 wcjulcl predict the lollowing about a suit brought in

North Caicjlina based on inti adisti ict inec|uality.

(1) North Carolina courts will not interlere in the

adtiiinistrative decisions of school aitthorilies itnless

iheie is evidence ol an oppiessive and m.inifest abuse

(il discielion. Clases in v\hich oitr state cotirts have

liiiind stub an ahttse of discrelion are uncommon.

(2) The imiloiiiiiiy and equal opportunity recjuire-

meiUs ol Aiticle IX, section 2(1). of the North Caro-

(oiilniucd on page IS

38. Offic[ or Edccation, U.S. I)i I'Aki.mi n i oi Hi.ALTti, EtJU-

CATION, AMI \\l I l-ARt, EcjC Via lA Ol EDUCATION At. Ol'l'ORTCNlTV

(19t)6).

39. .\IosiiLi,rR ,>l- Mill Mil \\, On IquaUly of Ednentional O/i-

jiorlunily (1972). SV r also .MoMiihan. Solving llic Equal Edueu-
iioudl Ojijioi I innlx Dilvninia: Equal Dollars h Nol Equal Opjior-

hinilx. 1972 lie, L. R. 259. and liatenian & Brown, Some Rejlec-

Itons on Serrano v. Priest, 49 J. I^rban L. 701 (1972).
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Book Review

Sar a. Levitan, Tlie Federal Social

Dollar 111 its Oiv>i Back Yard. The
Bureau ot National Atiairs, Inc.,

1973, 272 pp. 37.95.

In an effort to solve the nation's

social problems, the federal govern-

ment has pumped hundreds of mil-

lions of dollars into state and local

government treasuries in the fomi
of grants-in-aid. These federal con-

tributions have increased from 13.5

per cent of state and local general

revenues in 1960 to more than 35

per cent in 1972. As the amount of

federal funds spent through grants

has increased, however, it seems

that more and more people ha\e

become critical of this spending

and skeptical of the federal gov-

ernment's ability to solve state and
local social problems through the

grants mechanism. This skepticism

at least partly accounted for the

new revenue-sharing program,

which provides federal funds di-

rectly to states and localities to

permit them to attack their prob-

lems as they see fit. In recent

months the Nixon administration

has begim to cut the budgets of

many programs, charging that they

are wasteful and ineffective.

Against this background, one wel-

comes this book, which attempts

an objective appraisal of the effec-

tiveness of federal grant programs.

The book contains eight articles

by journalists on particular federal

spending programs in AVashinglon,

D. C, plus an introduction and
evaluation by Sar Levitan, an econ-

omist. The articles cover federal

programs in public school and
higher education, manpower train-

ing, welfare, health, community
organization, urban renewal, and
housing.

Whether the spending programs
can be judged a success depends on
one's definition of success as well

as upon his values and vie\vpoints.

Certainly none of the programs

described here have "solved" the

problem to ^vhich they were ad-

dressed. We still ha\'e poor schools,

disad\antaged and hungry chil-

dren, unskilled and unemployed
workers, and substandard housing.

RuL given the social circumstances

foimd in Washington, it seems too

nnich to ask for more than modest
success. The difficulties are appar-

ent, for example, in the public

school system, which has been vir-

tually deserted b\ whites and mid-

dle-class blacks, leaving 95 per cent

of the students black, many of

them from broken families trapped

in the ghettos of northeast \Vash-

ington.

But if success is measured accord-

ing to ^vhether the programs made
a solid contribution toward solv-

ing the problems, rather than

whether they completely sohed
them, the programs described in

this book seem to measiu'e up fairly

well.

The major exception is the

laban renewal and housing pro-

grams, which by almost all accounts

were dismal failures. The failure

began in the 1950s, when large

parts of the sotitheast section were

le\'eled to make way for high-

income housing with no provision

made for the people whose housing

was destroyed. There are almost

no cases of success in federal hoiis-

ino efforts, but rather a long list

of misgiuded or mismanaged at-

tempts and even evidence of scan-

dal. It is only fair to say, how-

ever, that success in these programs

was made much more difficult by

the 1968 riots, -ivhich not only

destroyed housing and businesses

but, more important, destroyed the

confidence of builders and inves-

tors.

The success of some other pro-

grams can be told in part with a

few numbers. In 1963 only one

very inferior public institution of

higher learning, D. C. Teachers'
College, with 621 students, was
available to Washington residents,

and the tuition costs of private

institutions made them generally

out of most residents' reach. To-
day over 12,000 students are en-

rolletl in the three public institu-

tions that no^\- ojjerate \vith federal

ftinds. Welfare rolls doubled be-

tween 1966 and 1970 and again be-

tween 1970 and 1972. The number
of jjeople recei\ing food stamps
in(reased from 3,500 in 1965 to

100,000 in 1972. The niunl^er of

chiklren receiving free huiches rose

from 2,000 in 1960 to If,000 in

1971.

Although these programs seem
now to be operating smoothly, in

their first few years they had a

difficult time—and not only for

lack of fimds, although this was cer-

tainly a factor. Congressmen were
so concerned that a few jjeople

^roidd become illegall) eligible for

^velfare and food stamps that the

administrators overreacted in set-

ling up stringent controls on eli-

gibilit)'. The results were that

social workers spent their time con-

ducting rigid screening jjrocedures

rather than performing ivelfare

services, and apjjlicants were sub-

jected to degrading eligibility re-

([uirements and long waiting lines.

Among the progi'ams described

by these articles the one that seems

to have been most successful is

manpower training. One often

hears complaints about the "pro-

liferation" of grant programs, but

for the manpower training pro-

grams this proliferation seems to

account for much of the success.

Instead of one mammoth program
designed to meet all needs, mnn-
erous programs were designed to

meet the needs of different types of

people. For example, one program
provided immediate employment
to ghetto youth without requiring

previous training, whereas other

programs required months of train-

ing before employment. One pro-

gram was aimed at preparing and

placing the iniemployed in go\ern-

ment positions while another pro-
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gram, which had the cooperation

of local jirivate employers, was

aimed at placing the unemployed

in private positions.

The most interesting article is

on the Aid to Families with De-

pendent Children programs. The
author uses the case of one mother

of three to demonstrate the difficul-

ties, inequities, and inefficiency in-

\olved in our cinrent svstem of

Avelfare.

One question central to the issue

of whether re%enne-sharing pro-

grams shoidd be substituted for

federal grants stems from the belief

by some people that local officials

cannot be trusted to administer

programs. The article on use of

Title I education funds seems to

put much of the blame for ineffec-

ti\e rise of these funds on local

administrators. Few constraints
\veie placetl on the use of these

funds, but administration was very

erratic, and the funds were spread

too thinly to do much good. One
authority ^vas quoted as sa\ing that

Title f has enabled "a limited

nimiber of schools that knew what
they ^\-ere doing to do what they

could not otherwise have done.

The schools that didn't know -ivhat

thev were doing wasted it."

The success or faihne of some
of the jnograms cannot be finally

e\aluated because the\ have not

gone on long enough, and because

their residts may not yet be appar-

ent. This is especiallv true of the

community organization programs

of the Office of Economic Oppor-

tunity. While relati\ely few tangi-

ble ijenefits are associated with

these programs, the intangible ben-

efits may be very important, espe-

cialh in the long run. These
organizations have created a train-

ing ground for black administra-

tors and comminiit)' leaders, and
their experience may be the genesis

of eliorts that will enable low-

income black connmuiities to be

more self-reliant.

This book will be of special

interest to those concerned \\ith

the particular programs covered,

init it shoidd also be of interest to

others -who are interested in the

role of the federal go\ernment in

state and local affairs and in the

effectiveness of federal grants in

solving social problems.—C. I). L.

Program Inequalities

< continued from page 16

lina Constitution have not been and probably will

not soon be extended to the enrollment and ctnricu-

lum factors of public education without e\'idence of

racial discrimination.

(3) Major decisions of state and federal courts

regarding unequal educational opportunities have

also in-\ol\ed the issue of racial discrimination. Both
state and federal courts ha\e been reluctant to decide

issues based on educational need.

(4) The characterization of education as a finida-

raental interest is still an open issue.

No decision directlv concerned Avith educational

inequality ivithin a single school distirct without

racial discrimination has yet been successftd and the

most likely source of a required reordering of educa-

tional opportunities is through the legislative pro-

cess. C^oncerned residents of districts like Farm
County shoidd concentrate on electing to the local

board of education members who are sensitive to

the ineipialities that exist among ditferent schools and
will reallocate resources and students so that there is

greater parity among the schools of the district.
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The First-Aid Dilemma

David G. Warren

DURING THE PAST SEVERAL
YEARS, a iiurry of health legisla-

tion activity has taken place among
the fifty states that has almost

amounted to joint action for vari-

ous causes (anatomical-gift acts,

liberalized abortion laws, consent

to medical treatment, gunshot-

wound reporting statutes, measles

vaccination requirements, "certifi-

cation of need" statutes for hospi-

tal construction, physician-assistant

laws). But no topical health law

development has been more over-

billed than the enactment of Good
Samaritan laws. These special pro-

tective statutes, adopted by nearly

every state during the 1960s, are

remarkably similar in both word-

ing and purpose.

1

Good Samaritan laws are now
tjiiestionaljle statutes because no
one seems to know whether they

have achieved their purpose or

were even needed in the first place.

They are, it seems, at least a dis-

appoinlment.

One of the stimidants in the rush

to enact Good Samaritan laws was

Paul W. Kearney's article in the

May 19().S issue of Readers' Digest:

"Why Doctors are 'Bad' Samari-

tans." A number of shocking stories

were related on one hand about

litigation-shy doctors who deliber-

ately ignored road accidents, ski-

slope injiuies, and mishaps in pub-

lic gatherings, and on the other,

about doctors who did stop to help

1. North Carolina's Good Samaritan law

was enacted in 19()5 with the support of

the State Medical Society and, curiously,

the truckers' association over virtually no
opposition. It is found in the motor
vehicle code, since it is limited to road

accidents: "Any person who renders first

aid or emergency assistance at the scene of

a motor vehicle accident on any street or

highway to any person injured as a result

of such accident, shall not be liable in

civil damages for any acts or omissions

relating to such services rendered, unless

such acts or omissions amount to wanton
conduct or intentional wrongdoing." N.C.
Gen. ,St.\t. S 20- 166(d).

"Good Samaritan" statutes were passed
to abrogate or modify the common law

doctrine, to the end. in general, that doc-

tors (and in some instances, other person,s)

might administer aid in such circum-

stances without incurring liability or civil

damages so long as they acted in good

faith. The laws were calculated, of course,

to encourage such persons to be "Good

Samaritans." .All of them, while differing

in scope and other respects, as hereinafter

explained, contain provisions similar to

the Arkansas law, especially the two

phrases, "who in good faith renders

emergency care" and "shall not be liable

. . . for acts ... in good faith." [R. H.

Stromberg. "Good Samaritan " Laws, the

Library of Congress Legislative Reference

.Service (196.-,), p. 3]

and then ptiiporlcdly ^vere later

sued (bitt no actual cases ^vere

cited). Probably similar unfound-

ed tales of rescue refused or un-

grateful plaintilfs surrounded the

debate on eveiy state's Good Sa-

maritan bills, .^n essential ingredi-

ent of the bills' swift passage ^\'as

the Ijelief that the problem arose

from the possibility of legal liabil-

ity for failing to achieve perfect

results as a rescuer.

Now, ten years later, the January

1973 issue of Readers' Digest

carries the following story:

Tlie Samarila)i Mytli

There probably isn't a doctor in the

I'nited States who has not on occasion

gone past the scene of an accident with

out stopping, telling himself that if he

became involved he might well be slapped

with a costly malpratlicc suit. For many

doctors are convinccti I hat large numbers

of their colleagues have been victims of

just such suits.

Last June, in an attempt to find out

how widespread malpractice suits against

medical Good Samaritans are, the editors

of Emergency Medicine offered .SlOO to the

first of its 106,000 readers who could docu-

ment such a case. To date, reports the

journal's editor, there has been only one

respoirse—and that turned out not to in-

volve a Good Samaritan situation. Nor

has tlie legal department of the .\mcrican

Medical .Association been able to discover.
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ill checking appellate-court decisions, am
iccoi'cl of a Ciooil Samaritan lawsuit.

The tact is that in most states the phy-

sician who \ohintecrs his ser\ices to an

injuretl person is at least partially pro-

tected from malpractice by special Good

Samaritan laws which have been on the

books for five to ten years. Such statutes

generalh applv to any doctor who acts in

good faith, is not guilty of gross negli-

gence, and doesn't collect a fee from those

he helps. The purpose, explains Harvard

professor of legal medicine William J.

Curran. is to encourage doctors to give aid

in emergencies such as highway accidents.

In \'eririont. he notes, the law actually

requires a phvsician to assist in an acci-

dent—unless he is en route to another

one.

AVhile the story .seems to attrib-

ute the lack o£ la-wsuits to the pres-

ence of Good Samaritan laws, an-

other conclusion could be that the

concern stirred up in 1963 "(vas

only Inpothetical. The reasons for

the lack of Good Samaritans mav
ivell be other than fear of legal

liability. Perhaps the problem of

rescuing injured victims is real but

the solution lies not in Good Sa-

maritan la-ivs. Here is ^vhere the

inquiring magazine editor or,

better, the professional epidemiol-

ogist should come to the aid of the

lawmakers. To this writer's kno^vl-

edge, no comprehensive epidemiol-

ogical sur%ey of the actual results

of the Good Samaritan laws has

been made. Xo insurance company
has made kno-wn its analysis, if it

has in fact made an analysis, ot the

effects of these la'ivs on malpractice

suits or settlements. The lawmek-

ers are still in the dark as to

(vhether they provided for the com-

mon iveal Avith these statutes that

abrogated and modified the com-

mon la^\' of first aid or ivhether

they merely cluttered the la^v

books. A relevant step, then,

toward solving the issue of eirrer-

gency assistance is for appropriate

persons (some of whom are phy-

sicians) to examine scientifically

the impact of the protectionist

Good Samaritan statutes in the

United States and the mandatorv-

aid laws in \'ermont and the se^'-

eral European nations.

EVEN WITHOUT THIS OVER-
DUE EPIDEMIOLOGICAL
WORK, howe\er, it is safe to ob-

serve that the first-aid dilemma is

still extant. Newspapers in the

1970s are still printing" stories

about callous passersby and im-

mo\ed Avitnesses, just as in the

1960s. As a matter of fact, the

whole issue of emergency aid has

taken on a larger dimension and
is no^v a current "hot" political

concern; the public's need for

"emergenc\ medical sersices." State

legislators speak kno'wiirgh of

"EMS." In North Carolina, the

chairman of the special legislative

studv committee on emergency

medical services ivas a nonmedical,

small-tovvn legislator. 1971, N.C.

Session La^\"s, Senate Resolution

827, directing the Legislative Re-

search Commission stud\-, was spon-

sored h\ him.

The L".S. Department of Health,

Education, and Welfare has estab-

lished a Dixision ot Emergency
Health Services and has handed
out money to local EMS projects

and demonstrations through both

that Division and the Office of

Regional Medical Pioorams. The
Washington Office made EMS a

prioritN funding object, and the

state-le\el Regional Medical Pro-

grams followed suit; for example,

the Nortlr Carolina RMP adopted

the following goal in awarding

grants of federal mone\. Promote
and assist the development and
implementation of appropriate
available and accessible Emergency
Medical Services. The Division of

Emergencv Health Services has

published and ^\idelv distiil)uted

its Recommended Standards for

Development of Emergency Medi-

cal Service Systems (U.S. Depart-

ment of Health, Education, and
Welfare, Public Health Service,

Health Services and Mental Health

Administration, Division of Emer-

gencv Health Services publication

DEHS-4. Julv 1971; Rockville
Maryland), It describes the basic

elements of an EMS svstem as

ambulances, ambulance personnel,

hospital emergencv facilities, com-

munications, supportive actions

(e,g,, medical self-help training),

and. as tools for implementing the

program, organization and legisla-

tion.

In response, several states and
local conrmunities are intensively

engaged in developing effective

EMS systems. One highly acclaim-

ed plan is Illinois's, contained in

the publication The Critically In-

jured Patient: Concept and the

Illinois Statewide Plan for Trauma
Centers (Illinois Department of

Public Health, Division of Emer-
gency Medical Services and High-

way Safety, 1971; Springfield, 111.).

That report points out the increas-

ing rather than decreasing first-aid

problem. Alter describing the ex-

tent of death, disablement, and
distress from accidents (e.g., "Last

year, traumatic injury killed 107,-

000 and temporarily or permanent-

Iv disabled another 400,000" and
"In tlie past 60 vears more Ameri-

cans died from accidents than from
combat wounds in all of oiu" wars,"

at pp, 6 and 5, respectively), the

report goes on to claim, "The high

rates of accidental death and dis-

abilitv are the result of the exist-

ino deficiencies in our emergencv
medical service system" (p. 6).

This new public concern at all

levels of government in the L'nited

States is the first requisite in

achieving a solution to the first-aid

dilemma. The problem is bigger

than individual effort can effect,

and clearly of broader concern

than simple legislative reinforce-

nieni ol the Good Samaritan ethic.

Emeigency first aid and assistance

is unavoidablv a systems problem,

and recognizing this is essential to

the efforts of law and medicine to

provide saietv and rescue assurance

to tlie citizeiiiv. Onh bv collective

action can the goals of the Good
Samaritan legislation be achieved,

REGARDLESS OE THE OUT-
COME ol the earlier-jjrojjcjsed e[ji-

demiological study of the Good Sa-

nrai'itan statutes, these enactments
are directed at individual efforts

that, if there is no EMS svstem,

are carried out in isolation and in

a liostile (ontext devoid of anv
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real assurance of successful care

and treatment of the injured. Re-

gardless ol the rescuer (even if he

is a physii ian), any accident victim,

particularl)' one who is critical!)

injined, laces an uncertain late if

he is not introduced into an organ-

ized emergency medical system for

tiie appropriate level and timing

of care and follo^v-up. Therefore,

the message of this paper is that

the debate about Good Samaritan

laws and the ethical dilemma of

whether to render first aid should

be considered as too narrow and
isolated a topic lor public concern.

The numerous articles in legal

journals demonstrate the sufficiency

of attention already focused b}'

legal scholars ami lawmakers on
this legal jjinhcad. No^v is the

time for law and medicine to move
ahead together to'ward sohino- the

larger problem of emergency medi-

cal services.

That ha\ing l^een said, irony

creeps in. The first step in coir-

sidering a program of emergency

services in a jurisdiction is pre\ent-

ing accidents in the first place. An\
good curative action -will also iden-

tify and include pre\entative
measiues; othcr^vise it Avill event-

ualh be overcome by recidivism.

A\oiding accidents in large part

depends on individual human
ellort and a-\vareness. Second, be-

fore EMS system facilities come
into play, chances of survi\al are

greatly i)iipro\ed if immediate
steps are taken at the scene to

minimize bodily damage and to

keep the vital functions of respira-

tion and circul.uion goino. A"ain
this calls for individual effort by
either the rescuer or the victim

himself.

But both of these concerns ^vith

individual citizen functions are

not at the same level as the isolated

attention to liability prophylaxis

for the individual Good Samari-

tan.

Ajjart from the hardware of am-

bidances, radios, and hosjjitals, an

EMS system shciukl include public

education .ibout preventing acti-

denls, piograms lo promote care

and (aiiiion, rewards for safety con-

sciou.sness, and the inclirsion of

ac( iik'nl-pre\ eiuion i onsiderations

in the design of i)oUi lacilities aiul

procedin-es. An EMS system shoidd

include both inii\crsal tiaining in

l)asic medical self-helji. including

ihe principles of resuscitation, and
recognition of the limiiations of

self-help and first aid. \\'hile every

citizen shoidd have some familiar-

ity with trauma, obvioush certain

groups (soldiers, police, firemen,

postmen, other service personnel in

govei nment employ, and even
truckdrivers) shoidd perhaps by

lira' have a higher order of train-

ing. If more citizens have first-aid

capai)ility. the job of the Good
Samaritan can become one of re-

ferral to another more skilled citi-

zen.

All operational EMS system must

ha\e a comiiuinic alions s)slem net-

\\ork sufficient lo notify the appro-

priate resources and cause them to

spring into action, -whether it be a

helicopter rescue team or a hospi-

tal emergency deparimeni. AViih a

ci)mprchcnsi\ e pidjlic network of

])!ioncs or Hares or ^vhatever else

new that technology can provide,

the Good Samaritan's job can be

to notif\ the proper authorities.

AN EFFECTn E EMS SYSTEM,
then, uses incli\idual effort to trig-

ger the designed response and not

tcj carr\ the solo rescue burden.

There is no need for knvMiiis

based on the rescuer's abandon-

ment, nor any reason for a passer-

by to avoid the Good Samarit;m

role when it means becoming in-

volved onl) to tlie le\el of his

competence and to the point of

referral to the EMS s\stem. T//c

role of the Good Saiuariian is

diininislied in proportion to the

ilcveloptnenl of a community or

sliitc emergency care program.

As the Illinois report rhetorical-

1\ states at page 6:

Adecjuately trained surgeons can

tieat most traumatic defects if

the accident \ictiin is rapidly

delivered to them and satisfactor-

ily resuscitated. Competent
nurses in intensive care settings

can provide specialized care so

necessary for the survival of the

ciiticalh injured. Biomedical in-

struments and computer systems

are available for the manage-

ment of these patients and new
allied health specialists are valu-

able in pioviding improved care.

W'h)', then, ^vith the availability

of new methods, ecpiipment and
personnel, is there such a gap be-

t-\\een what is possible and what
is actually done in the care of the

ciitically injured patient?

1 he answer is not the better design

of Clood Samaritan laws—eliminat-

ing the drafting vagaries, ^vorking

toward jurisdictional consistency,

]3ro\iding more secine immunity
for physicians, or making the res-

cue duty affirmative and enlorce-

al)le—but rather the larser design

of a comprehensive and coordiirat-

ed emergency medical ser\'ices sys-

tem.

This is the task before us: to con-

iribute as physicians and la-^vyers to

the technological (medical) and
org.inizational (legal) de\elopment

of an ex^ensi^•e and effective rescue

and emergency medical assistance

program within every go\ernmcn-

i.d jiuasdiction. Collecti\e action

as the context for individual effort

is the solution to the universal

proldem of needless human suffer-

ini; ,ind death caused by accidents

and untendcd medical emergencies,

understated as the "first aid dilem-

ma."

The author is an Institute faculty niciiiljcr wlio works in thr field of health law. This article is adapted from an

address he delivered last fall at a Loutercnce on Medical I.aw in Bratislava, Czechoslovakia.
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FOTILE IDEAS.

Ivan is our Chief
Agronomist. His research
department works directly

with tobacco farmers and
with agricuhural speciaHsts

at schodft and universities.

Not just during the

growing season, or in the

classroom, or when a specific

problem comes up.

But as a full time business to

help farmers grow better

tobacco.

Much of Ivan's time
is spent working with
university agricultural

research personnel and
extension staffs.

These sessions can
produce fertile ideas for

growers, ideas which help
you grow better tobacco.

So that we can produce
better tobacco products.

We figure anything that

helps the grower, helps us.

R.J. Reynolds Tobacco Company
Winston-Salem. Nor th Carolina


