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The Development of Surface Mining

Legislation in North Carolina

Since 1967

by Joseph F. Jadlocki, Jr.

Beginning about five years ago, the growing pub-

lic awareness of environmental concerns began to be

reflected in legislation passed by the North Carolina

General Assembly to establish controls over the state's

mining industry. Three pieces of legislation—the In-

terstate Mining Compact enacted in 1967, the Mining
Registration Act of 1969, and the Mining Act of 1971

—have brought North Carolina abreast of the nation's

leading states in the area of surface mining control.

Throughout the efforts to have these laws passed, the

aim of the General Assembly and the advocates of

legislative mining reform has been to establish a legal

basis for insuring land reclamation in these areas of

mining operation where surface damage is likely to

occur.

This article follows the course of events in 1967

that supplied the incentive and finally the means for

legislative mining reform in North Carolina.

BACKGROUND
North Carolina is said to have the greatest variety

of minerals and rocks of any state in the Union.
Seventy of these have economic value, and son^e forty

or fifty have been produced in commercial amounts.

The state's history since colonial days indicates its

potential mineral wealth. Gold was discovered in

North Carolina in 1799, and systematic mining for

gold began about 1802. From 1804 to 1828 North
Carolina produced all of the gold mined in the

United States, and it remained the leading gold pro-

ducer until the California gold rush of 1849. But as

the etsily accessible siuface goltl was depleted, the

mines closed, and the North Carolina gold indust

rapidly became a thing of the past.

Some of the other more glamorous and, of cor

pojjidar minerals in North Carolina are the g
.Among the more popidar gem stones to be found in

North Carolina are emerald, feldspar, garnet, hid-

deiiite, opal, ruby, sapphire, and cjuartz. The gems
are not mined connnercially, but hiuidreds of "rock-

hoimds" eagerly comb the hills of North Carolina in

search of them. Particularly in the western part of the

state, owners of old mining sites charge a small fee

granting permission for part-time gem-seekers to rum-

mage their grounds. Occasionally such forages pay off.

The Southern Pines Pilot recently carried a story of

a local resident's find in 1966 of a 1,500-carat giouping

of emerald clusters of such fine quality and size that

the Smithsonian Institution has shovi^n great interest

in acquiring the group as a display item.

Perhaps less exciting but certainly of greater eco-

nomic import to North Carolina than the gems are

such minerals as lithium, mica, and feldspar. The
state leads the nation in annual production of these

materials. It also ranks second or third nationally in

the production of olivine, talc, and pyrophyllite.

Nevertheless, the mineral resoiuxes most valuable

to the state economy are common garden-variety stone

and clay materials. In temis of tonnage, stone is the



most important. In 1967 the state produced a volume

of 24.5 million tons of crushed stone valued at §41.5

million—53 per cent of the total value of state min-

eral production. North Carolina also produces a

great quantity of bricks; in 1968 860,500,000 bricks

valued at .'j25.4 million, 1 1 .4 per cent of the total U. S.

production, were made in this state.

Chatham, Lee, Stanly, Stokes, and Union are the

counties primarily responsible for this clay produc-

tion, and Cabarrus and Macon counties are the lead-

ing sources for stone products.

A more recent display of mineral resources is

found in North Carolina's coastal region. In 1966,

the Texas Gulf Sidfur Company initiated phosphate

mining operations in Beaufort County. These phos-

phate deposits, located in the vicinity of Pamlico

River and Pamlico Sound are said to be the largest

in the nation and have pushed North Carolina to the

forefront as a producer of phosphate fertilizer min-

erals.

Over the past decade the mineral industry has

grown enormously. In 1942 the mineral production

totaled 316.4 million; in 1968, 583 million; and in

1971, S95 million. These advances are inevitably

a great boost to the state's general economy. Yet this

development is not ivithout its costs.

By 1970, North Carolina had 350 mines operated

by 176 different companies. The State Highway Com-
mission also maintained 250 borrow pits for road

construction. These operations covered about 8,000

acres of mined land; statewide, about 800 aaes are

given over to new mining operations per year. Ex-

cept for one undergroimd talc-mining operation in

Cherokee County, all of North Carolina's mineral

production comes from open pit or surface minhig
operations ranging in area from a few to several hun-
dred acres.

As of January 1965, 36,810 acres of land in North
Carolina were disturbed by surface minnig; of these,

an estimated 22,800 acres required reclamation of

some type. To keep these figures in perspective, this

compares with between 100,000 and 200,000 acres of

mined land requiring reclamation in each of the states

of Ohio, Pennsylvania, and West Virginia. These
figures, as well as the realities of the burgeoning
mining industry, sparked the movement toward legis-

lative control.

Although not saddled with reclamation problems
as extensive as some coal mining states have. North
Carolina has become aware of the demands of its

citizens and administrators that the state's land re-

sources be protected from the potential ravages of its

own mining industry.

OUTRAGED ORANGE
If the Raleigh News and Observer and the Chapel

Hill Weekly are right in their implications about
cause-and-effect relationships, North Carolina may

The author was a student in the water policy course

taught by Milton S. Heath, Jr., the Institute's specialist

in water resources. This article is adapted from a paper

written for that course.

well be deeply indebted to Texas Gulf Sulfur for

stimulating some of the demands for natural resource

protection that eventually produced the mining con-

trol legislation.

FolloAving a chain of events involving the Texas
Gulf Sulfur Company (hereafter designated T.G.S.)

and its phosphate mining operations in the Pamlico

River, the North Carolina General Assembly enacted

two significant water laws. These laws were the prod-

uct of the 1967 North Carolina legislature that had
merged the old Board of Water Resources and the

Stream Sanitation Committee into a unified Board of

Water and .\ir Resources and had given the new
board authority to designate "capacity-use areas"

—

that is, areas in which water-use problems justified

state intervention and regulation.

Then, while T.G.S. was suffering a credibility

crisis with respect to ground-water depletion in Beau-

fort County, it announced the possibility of mining
some mineral deposits near Chapel Hill in Orange
County. The local outrage and fear that followed this

announcement in the Chapel Hill Weekly for April

2, 19(i7, could not have been predicted. Neither

could the legislative innovations that would culmi-

nate with the Mining Act of 1971 six years later have

Ijeen foreseen.

Hard on the heels of T.G.S.'s surprise announce-

ment, the Chapel Hill Weekly quickly sounded

the alarm to the Orange County citizenry. A week
after the announcement, the Weekly printed an

article entitled "Orange Prosf>ect: Vast Wasteland,"

in which the chairman of the Department of Geology

at the University of North Carolina at Chapel Hill

said that plans to mine local mineral dejx>sits would
destroy the area's ecology as similar mines (ojjeii pit)

had done at the copper works in Ducktown, Tennes-

see; Bingham, Utah; and Butte, Montana.

These innnediate resfHjnses were based on the

supposition that T.G.S. was interested in deposits of

copper or related ores, known^ to be a part of the

geolog)' of the region surrounding Chapel Hill. In the

absence of any word from T.G.S. officials as to the

real subject of their interest, even gold deposits were

fonjectured.

On April 16, T.G.S. announced that it had ob-

tained mineral options on 440 acres in two separate

plots north of Chapel Hill. Attempts by the company
to obtain options on parts of Duke Forest owned by

Duke University '•ere unsuccessful.

Area concern mounted as officials noted that the

recently adopted local zoning ordinance permitted

mining operations in residential as well as industrial

areas. Furthermore, there was no state provision re-

quiring land reclamation after mining operations. As

POPULAR GOVERNMENT



the Durham County and Orange County delegations

to the General Assembly expressed grave concern over

the possibility of strip mining in their region, James

C. Wallace, a staimch Tar Heel conservationist, urged

prompt introduction of legislation in the General

Assembly as the quickest and most effective means of

curbing any mining by T.G.S.^

The Orange County Planning Board was eyeing

another avenue for controlling mining ventures. By

April 19, the planning board requested the Research

Triangle Regional Planning Commission in coopera-

tion with the Institute of Government to consider

specific revisions of existing county ordinances con-

cerning extractive uses of land.

Several days later at a special meeting of the

Orange County Board of Commissioners, Philip G.

Green, Jr., of the Institute of Government, outlined

the possible protective measines that could be taken

by county officials: (1) Acquire the optioned land

through eminent domain for public use, (2) utilize

zoning authority by extending the Chapel Hill Town-
ship zoning ordinance to the remainder of the coimty

and amend the ordinance to include more restrictions

on strip mining, or (5) rely on private suits against

the "nuisance effects" of mining operations.^

At this meeting State Geologist Stephen Conrad of

the State Department of Conservation and Develop-

ment (C&D) discussed the Interstate Mining Com-
pact, under which a group of at least four states

would draw up uniform mining laws aimed at land

rehabilitation. The notion for such a multi-state com-

pact arose from a 1964 Southern Governors' Confer-

ence and was given further impetus by the Council

of State Governors in 1964. Conrad said that the

Department of C&D supported such a compact. As

head of C&D's Division of Mineral Resources, Conrad

had been working to build support for the compact

idea for several years. The interest aroused by the

Orange County mining prospect encoinaged Conrad

to hope for early realization of the long-sought com-

pact goal.

On May 19, 1967, the News and Observer took

note of the Orange County mining scares with a head-

line story entitled "North Carolina Officials Take
Hard Look at Mining Laws." The article pointed

out that "while Orange Coiuity officials are looking at

their zoning laws as a means of protecting their land

against the effects of strip mining, others are consid-

ering statewide laws to regulate mining and other

operations that affect the state's natural resources."

It quoted several specialists in the field: W. E. Knight

of the State Board of Water Resoinces suggested that

existing state laws on water pollution would protect

the streams of Orange County and that the size of

the streams in the county might sene to discourage

strip mining, as the cost of waste treatment before

dumping into the stream probably could not be justi-

1. Chapel Hill Weekly, April 19. 1967.
2. Chapel Hill Weekly. April 23. 1967.

fied unless substantially large mineral deposits were

discovered. W. T. Wilson of the Mineral Resources

Division, in discussing the jxjssibilities of an Inter-

state Comjjact, obsei'\'ed that the compact would need

four states and that Florida, Kentucky, and Pennsyl-

vania were interested in joining. Philip Green of the

Institute of Government predicted that because

\s'riting a mining law to "get at what you want to

get at" was so difficidt, statewide legislation probably

would hot be prepared by the 1967 General Assem-

bly. But he added that the Orange County commis-

sioners were definitely- considering zoning law^s to pro-

tect their immediate concern about strip mining in

the county. Green said that by extending the Chaf>el

Hill Township zoning laws to cover the necessary

areas of the county, the commissioners could require

a mining company to apply for a permit and present

plans for operation and rehabilitation and also to

j30st bonds to insure rehabilitation.

^

As opposition to any proposed mining activity by

T.G.S. in Orange Coimty gathered force, the Insti-

tute of Government and the Research Triangle

Regional Planning Commission drafted an ordinance

to control mining and mining activity, and on May
22, 1967, the Orange County Planning Board recom-

mended that it be adopted. The proposal included

the establishment of two new zone classifications to

which mining and mineral processing would be con-

fined and the requirement that any mining operation

obtain an extractive-use permit. Before any such per-

mit could be obtained, however, a mining enterprise

would be required to submit to a county review com-

mittee an ojjerations plan and program, a rehabili-

tation plan and program, and a rehabilitation bond
equaling" the estimated cost of land reclamation. These
restrictions, plus the strict controls placed on ground
water, sinface water, and air pollution, prompted one

planner to remark that if adopted these regulations

would be the strictest controls of water and air pol-

lution he knew of. The managing editor of the Chapel

Hill ]]'eekly agreed: "The Orange County Planning

Board has recommended adoption of strip mining
controls possibly as forceful as any in the United

States."

On May 30, 1967, the Chapel Hill Township
zoning proposal sailed through a public hearing in

Hillsborough virtually unopposed. At the same time

residents of Eno and Bingham townships requested

that zoning be extended to their areas, despite nor-

mally hea\y O]3position to zoning in rural Orange.

On June 8, the Orange Planning Board endorsed the

mining curbs and recommended adoption.

On Monday, Jime 12, a special meeting was held

w ith considerable debate and some reservations about

whether the new zonina: ordinance amendments could

stand a legal test. Finally, however, the county com-
missioners unanimously enacted the amendments into

law.

3. Neu.j and Observer (Rakigh), May 19, 1967.
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Almost inevitably, two days later a T.Ct.S. repre-

sentative announced that the firm was quitting

Orange County and releasing the mineral options it

had claimed there. The Chapel Hill Weekly noted,

"It will probably remain a permanent conjecture

whether the company left because of protest or be-

cause in the General Assembly pressure was mounting

to regulate ground water depletion in Beaufort Coun-

ty and strip mining throughout the state." It is

possible that in the face of a two-pronged attack, the

firm sought to protect its established operation in

Beaufort at the expense of a speculative adventure in

the hills of Orange.

Perhaps spurred by the mood in Orange County,

House Representative Norwood Bryan of Cumber-
land County introduced a bill to the General Assem-

bly in June of 1967 that was designed to control strip

mining on a statewide basis in North Carolina (HB
1332).

Bryan's bill, patterned after regulatory legislation

on strip mining in Pennsylvania, Kentucky, and
Indiana, would have required a mining operator to

obtain permits from the Department of Agriculture

and the newly established Department of Water and
Air Resources. Before such pennits would have been

issued the operator would have had to submit for

approval a plan of reclamation for its mining oper-

ation. .\fter receiving the permits, the operator would
have been further required to post bond with the

Commissioner of Agriculture at an amount estimated

to cover the cost of reclamation. Bonds were to be set

in the range of .SI 00 to S2,000 of lands affected, with

a minimum bond of S2,000. Costs for implementing
this program would be covered by a fee of S50 for the

permit plus S25 per acre of affected land.

Just one day after T.G.S. announced its with-

drawal from Orange County, Bnan's bill was sent to

a two-man subcommittee of the House Calendar
Committee for further study.

THE STATE MINING COUNCIL
In the end, Bryan's bill was not enacted. Never-

theless, the Assembly did adopt the Interstate Mining
Compact, bringing to fruition the efforts of Stephen
Conrad and the State Department of Conservation
and Development.

North Carolina's entrance in 1967 as a member
of the Interstate Mining Compact represented a mile-

stone in the state's growing awareness of the problems
facing its mining activities. Each member state of the

Compact is committed to formulating an effective

program for the conser\ation and use of mined land
through the establishment of standards, enactment of
laws, and the continued enforcement of laws already
established.

The compact legislation established an Interstate

Mining Commission composed of one commissioner
from each state and creates a State Mining Council

to ser\e as ap advisory staff to the state mining com-

missioner. The Mining Council membership was set

at thirteen. The Governor was to appoint eight, who
were to include state administrative officials, members
of the General Assembh, representatives of mining
industries, and representatives of nongovernmental
conservation interests. One' senator was to be ap-

pointed b) the LieiUenant Governor, and one House
member by the Speaker. The remaining three mem-
bers were to serve ex officio.^

.Appointments were made to the State Mining
Coimcil in late 1967, and an organizational meeting
was held in February 1968. To gain firsthand knowl-

edge for their assignment. Council members con-

ducted field trips to various mining operations

throughout the state. The Council then sponsored

public hearings in November in Raleigh and Ashe-

ville in an effort to give all those concerned a chance
to express their views on developing a state program
for the conservation and use of mined land.

INTERIM LEGISLATION IN 1969

With the approach of the 1969 legislative session,

the State Mining Council submitted a report to Gov-
ernor Robert Scott summarizing the results of its

eighteen-month study of the status of North Carolina's

mining industry."' In this report the Council stressed

the significant growth of the mining in the state in

the preceding twenty years and tried to identify en-

vironmental hazards and problems that existed as

either the direct or indirect result of the industry's

expansion. Cited by the report as areas of environ-

mental hazards requiring some degree of attention

i\ere: pollution of air and water, mining wastes dis-

jjosal, and reclamation of mine-out areas. Recognizing

that adequate authority existed for water and air

])oIhuion within the Department of Water and Air

Resources, the Coiuicil stressed the lack of state au-

thority to control noise pollution, a problem in some
areas of mining. The report noted that slimes result-

ing from flotation processing of mica, feldspar, and
jjhosphate as well as washings from sand, gTa\'el, and
crushed rock were a major waste disposal problem.
Finally, the council emphasized the lack of any estab-

lished statewide legal tool to guarantee the reclama-

tion of mined-oiu regions of the state.

The council's report made recommendations to be

considered separately by the 1969 and the 1971 Gen-
eral Assemblies. The recommendations to the 1969

session contained two significant proposals: (1) Inas-

much as the fointh state was yet to join the compact,

the council shouki not be dependent on the formali-

zation of the compact and shoidd continue as a statu-

tory body advisory to the Governor; and (2) a surface

mining registration act should be adopted and an
experienced mining engineer or other technically

qualified person employed to implement such a pro-

4. N,C. Gen. Stat. §§ 74-37. 38-
^ Mining Council Report. A Proposed Program for the Regulation of

Mining in Nonh Carolina, April, 1969
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gram. Three recommendations were to be considered

by the 1971 General Assembly: (1) Designate a state

agency to regulate the mining industry; (2) designate

the legal responsibility for the reclamation of mined-

out land; and (3) adopt an expanded licensing pro-

gram that required a proposal of conservation and

land reclamation procedures to accompany an appli-

cation for licensing."

In a summai7 statement, the council expressed the

opinion that the state had no major problem with

respect to its surface mining (at least, not as com-

pared with other states) , but it advocated that neces-

sary precaution be taken against major environmental

problems that had occurred in other states. Not least

among the reasons for the coimcil's urging of the

General Assembly to lay plans for mining controls

was that, if the state had a mining control program, it

would find itself in an advantageous position if and

when a national program of mining regulations was

adopted.

In the midst of the State Mining Council's efforts

to develop guidelines for a state program of mining

controls, an offer of assistance came from T.G.S.

T.G.S. spokesman Lucius Pullen said in a Raleigh

meeting of the Mining Council that the company's

reclamation program then in progress at the Lee's

Creek mining facility in Beaufort County should serve

as a fine example and perhaps a model for designing

legislative controls to enforce land rehabilitation

throughout the state. He said that the Lee's Creek

efforts could be summarized in three words—"cattle,

trees, and grass"—and that eventually 10,000 head of

Angus cattle would graze on the land. He also cited

T.G.S.'s initiative in employing soil scientists from

North Carolina State University to help in the com-

pany's revegetation efforts.

Without further ado, the 1969 General Assembly

enacted the Mining Registration Act of 1969. This

act fully implemented the two significant proposals

that the Mining Council had made to Governor Scott.

The position of State Mining Engineer was created

in the Division of Mineral Resources of the Depart-

ment of Conservation and Development. A qualified

individual was to be appointed to this post by the

Director of the Department of Conservation and De-

velopment on reconuuendation by the State Geologist.

The duties of the Mining Engineer were to include

administering a mining registration program within

the state whereby all mining operations affecting more
than one-quarter acre of land would be required to

secure a registration certificate. Certification was to

be achieved by merely providing information con-

cerning the mining operation, including a siunmary

of present and projjosed conservation and land recla-

mation plans and procedures if any. The act also

provided instructions for the Mining Council to

recommend legislation to the 1971 General Assembly

that would incorporate these three goals: (1) Desig-

nate a state agency to regulate the mining industry,

(2) specify the legal responsibility for reclamation of

mined-oiit land, (3) create a system of licensing to

insme proper resources conservation and land recla-

mation."

FURTHER FUROR
By January 1970, new developments in mountain-

ous western North Carolina gave fin ther momentum
to the drive under way to establish mining controls.

During January it was announced that the Gibb-

site Corporation (hereafter designated G.C.) , a sub-

sidiary of Colonial Oil and Gas Corporation, had
obtained mineral leases for between ten and fifteen

thousand acres in North Carolina and Virginia. The
parent corporation listed the North Carolina counties

of Sinry, Ashe, Alleghany, and Wilkes as containing

locations of Gibbsite's mineral leases to mine the

sand-like mineral gibbsite.

Gibbsite had until then been ignored as a source

of alumina (aluminium oxide) because it was so

difficult and expensive to separate from the soil, but

G.C. hoped to use a secret new process for efficient

recovery or extraction of the aliunina from the gibb-

site sand. A G.C. spokesman claimed that with the

new process and the rich deposits of gibbsite, the

corporation could be the largest domestic producer of

alumina in the United States.

Just like their Orange County counterparts three

years earlier, the populace in the regions near the

gibbsite leases set up a steady clamor concerning the

lack of adequate legal protection against the potential

ravages of the mining industry. Several issues of the

Wiuston-Salein Journal-Sentinel conjured up visions

of the devastated regions of Kentucky and West Vir-

ginia, where heavy stripping for coal had permanently

altered or scarred the land surface. One lesson stressed

in these articles was that even with adequate legal

enforcement of land-reclaiming practice, no reclama-

tion process could adequately reclaim a steep slope

after the mining had removed its surface soils and

vegetation.

In the face of the new pressure for mining reform,

Henry B. Smith, chairman of the North Carolina

Mining Council, wrote to Governor Scott that water

and air pollution laws were adequate to deal with

environmental problems related to mining at this

time and further that county governments had broad

powers with respect to zoning to protect their own
interests (witness Orange County, 1967).'* The Mining
Council, however, made it known that it did not

encotu^age such local regidations on mining practices

in view of the statewide laws on the subject that were

in preparation.-'

Concern over the status of G.C.'s interests in

North Carolina continued luidiminished as the Min-

6. Ibid.

7. N,C. Gen. Stat. §§ 74-37, 38.

8. Letter from Henry B. Smith to Governor Robett Scott, January 15,
(),

9 Winston-Salem Journal-Seminel, April 4, 1970.
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eral Resources Committee of the Department of Con-

servation and Development found it necessary to tell

a group of concerned north^vestern North Carolina

citizens that it had no authority to seek a "holding

action" against G.C. They -svould ha\e to ^vait for the

1971 legislature to take action. i"

By late April of 1970, G.C. announced that it had

abandoned its plans—at least for the present—to

mine gibbsite in North Carolina. Speculation about

the major reason for the firm's ^v-ithdrawal -was ram-

pant. Some thought perhaps the new extractive

process had failed. Others blamed it on the firm's

weak financial base. Still others felt that the din of

public disapproval and the impending mining con-

trol legislation were the key factors to G.C.'s bowing

out.

THE MINING ACT OF 1971

Reg-ardless of the basis for the G.C. decision, the

very real threat of large-scale strip-mining in the

mountains of North Carolina had its effects. Shortly

after the finn's decision to leave, the State Board of

Conservation and Development adopted a resolution

stating wholehearted support for the legislation to be

introduced in the 1971 General Assembly to "clamp"

state control over minino in North Carolina. ^^

With the support of nearly all concerned, the 1971

General Assemblv readilv enacted the Mining Act of

1971.^- This lengthy piece of legislation follo-ived the

basic gtiideline proposals set forth by the North Caro-

lina Mining Council as prescribed by the Mining
Registration Act of 1969. Its principal requirements

were these: (1) .\11 operators -whose mining oper-

ations affect a land area greater than one acre shall

be required to obtain a permit from the Department
of Natural and Economic Resources (the successor to

the Department of Conser\ation and Development) .

(2) The permit application must include an accept-

able plan of land reclamation. (3) Permits may be

denied because of designated environmental hazards.

(4) The newly instituted Department of Nattn-al and
Economic Resources shall act as administrator for the

act's provisions and mav "promulgate such rules

and regulations as may be reasonably necessary re-

specting the administration of the Act." (5) Ujjon
approval of his application for a mining permit, an
operator is required to file an acceptable performance
bond in favor of North Carolina A\-ith the Depart-

ment of Natural and Economic Resources. The
amount of the bond is to be based upon the area oi

affected land to be reclaimed.

The act does not apply to activities of the North
Carolina State High^s-ay Commission, pro^ided the

Commission had adopted reclamation standards ap
proved by the Mining Council, nor to mining on

10. Winston-Salem Journal-Sentinel. April 4, I9"^0.
11. Neus and Obserier (Raleigh), May 3, 1970
12. N.C Gex- Stat, §§ 74-46 to -fiS.

federal lands under a valid pemiit from the U. S.

Forest Service or the V . S. Bureau of Land Manage-
ment.

In a letter prepared for the mining ojierators of

the state, Eugene Simmons, Director of the Depart-

ment of C&D, specified that |. Craig McKenzie, the

State Minino Engineer, and his two assistants from
the Mining Division of the Office of Earth Resources

within the Department are authorized to represent

the dejjartment in administering the ne^\- act.^-'

Thus, in effect, the Mining Act of 1971 resembles

on a statewide scale similar action taken by the

Orange County commissioners four years earlier.

SUMMARY
Until 1967 little notice was paid to mining con-

uol in North Carolina except for interest in the

Interstate Compact system from the Department of

Conservation and Development.

The spring of 1967 and the prospects of surface

mining by the Texas Gulf Sulfur Company in Orange
County focused attention on the fact that North
Carolina vvas without any statewide legislation to

oversee mining operations and to guarantee land

reclamation where mining practices had made this

necessary.

Once the issue stirfaced in Orange County, the

social and political forces in the state began moving
in the direction of state control for mining. The en-

abling legislation of the 1967 Interstate Mining Com-
pact was a crucial step in the right direction. With the

act. the State Mining Council was established to pro-

side direction for developing the apjjrojjriate controls

on the North Carolina mining industry.

The ensuing four years saw the Mining Council

progress as a very effective ]X)licy advisory committee

and pla) a major role in shaping the objectives for

both the Mining Registration Act of 1969 and the

Mining Act of 1971.

After the enactment of the Interstate Mining
Compact and the Mining Registration Act of 1969,

the final touch of incentive and awareness was added
in the western reaches of the state by the Gibbsite

Corporation. With the threat of strip-mining activity

similar to that used in the coal industry, concerned

state citizens were quick to sound the alamt for land-

resource conservation and reclamation.

Thus the stage was set for the enactment of the

Mining .Act of 1971 to provide the legal basis for

statewide enforcement of prescribed surface-mining

procedures. With this act, the North Carolina Gen-

eral .\sseinbly successfuUv concluded the effort to

curb the potential mining hazards to the state's nat-

ural resources.

13. Personal letter from Eugene Simmons, Director of E>epartment of
Natural and Economic Resources, to State Mining Operators, January 28,
1972.
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by Neill Scott

N STARTING SEX EDUCATION

IN THE PUBLIC SCHOOLS

THREE YEARS AGO discussing human sexuality

and its implications for public education in North
Carolina would have stirred up a hornet's nest. I hope
that this is not so today, because remaining silent is

having consequences more disastrous than we like

to think about.

People have given various reasons for supporting

sex education programs in the schools in recent years.

Some believe that education for sexuality is, in reality,

education for personhood, of which sexual selfhood

is an integral part. Closely related to this is the idea

that such programs are useful in teaching oiu" chil-

dren what it is to be male or female in oin- society.

For others, these programs serve the purpose of maxi-

mizing marital happiness. Still others feel that such

programs can help reduce personal and social prob-

lems that might grow out of an improper use of the

sex drive.

These are all valid reasons, to be built on in the

future, but it seems to me that one of them—alleviat-

ing personal and social problems attendant to our sex

drive—is particularly relevant in this place and time.

In 1970, 12,141 illegitimate children were born in

North Carolina. At the current teacher-pupil ratio,

that's enough to fill 430 classrooms—and it happens

evei"y year. In 1960 the illegitimacy rate was 9.3 per

cent; in 1970 it was 12.6 per cent—an increase of 35

per cent in just 10 years. The illegitimacy rate might

be much greater but for the fact that about 72 per

cent of the 21,000 North Carolina school girls who
become pregnant out of wedlock each year do marry

before they give birth.

We currently have slightly more than one divorce

or annulment for every four marriages each year in

North Carolina. I think we would all like to see that

divorce and annidment figure drop considerably. Can
the schools do anything about this? Frankly, we don't

know for sure that we can, but one thing is pretty

certain, however: We can't imless we try.

A recent study replicated a 1963 study of some

randomly selected high school boys in a Piedmont

North Carolina school. The earlier study found that

32 per cent of the white boys were having sexual

intercourse in 1963; in 1971 the figure had climbed

to 47 per cent. This school had too few blacks in 1963

to use as a base for comparative statistics, but in 1971

87 per cent of the black males were copidating. No
figiues were gathered on the girls, and I won't guess

about them. When we hear this kind of information,

we shake oin- heads and say, "How terrible."—Which
is not likely to affect the behavior of these students.

Maybe nothing will. Certainly, however, whatever

we have been doing isn't slowing down such activities.

Beyond these statistics about premarital sex and
illegitimate births, we could also talk about abortions,

both legal and illegal, which are increasing year after

year, and about venereal diseases, which are invading

just about every kind of home. But the point is clear

that a misdirected sex drive is creating great prob-

lems both for society and for individuals.

The sex education controversy thus far has dealt

with the wrong things; we have argued primarily

about ^vhether we should teach about sex or sex-

related topics; yet, if any other human drive provided

as much direction to human behavior as does the sex

drive, we woidd consider our school administrators,

coimselors, and teachers derelict if they ignored it in

their curricidum design. One of the nation's foremost

school psychologists suggests that the maturation of

the sex drive is, really, the justification for a psychol-

ogy of adolescence.

But there is legitimate controversy about sex edu-

cation. This one has to do ^\ith who will teach what;

\\here ^\ill they teach it; and ^vhen and how. I think

that at least part of the original controversy was

started because a contingent of experts attempted to

answer all of these questions for all schools in the

same -ivay. This is why several school boards through-

out the country were forced to reverse some of their

policies two or three years ago. They were trying to

begin ^vith what they considered to be an ideal pro-

gram, but some portions of the community just

refused to accept it. Or to put it differently, when
school systems develop uniform programs for every-
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one, then those parts that are objectionable to very

small groups ot people must be thrown out every-

A\-here.

WHAT SHOULD SCHOOLS DO, then, to respond

responsibly to the needs of their community and

pupils? First, a couple of things that school boards

and administrators don't need to do: They don't need

a state or federal grant in order to set up some novel

or experimental program. Such funds seem to attract

experts who appear more interested in getting some

monev and making a name for themsehes than they

are in developing programs in terms of teacher com-

petence, pupil needs, and community tolerances.

Neither do school boards and administrators need to

have eventhing written down and agreed on before-

hand. This procedure, in the area of sex education

any^vav, has a wav of preventing anything from ever

getting started.

Now^ some positive suggestions—though I can't

promise that nobody will ever receive a telephone

call (but then, if we want to insure ourselves against

phone calls, "ive should continue to deal exclusively

with areas of less im]X)rtance to the kids and the com-

munitv); First, I would suggest that the local school

board go on record as having decided that the time

has come for the schools to sho^v a concern for the

needs of the comnumitv and its children as they re-

late to human sexuality. At the same time, the board

should quietly suggest to its executive ofhcer that he

tell his principals that they are at liberty to begin

developing programs that -will be helphd to their

pupils. Principals will move cautiously on this be-

cause thev, too, are aivare that they are in a sensitive

area.

A sex education program should be started in this

manner for several reasons. The principal and teach-

ers are in the best position to kno^v ^\hat their pupils

need and how to give it to them. They are also in

the best position to discuss -svith parents the reasons

why they are doing certain things in certain ways.

They are in the best position to know what they are

competent to do and -when they need help from the

outside. The princi]jal is in the best position to decide

"svhich teachers to encourage to work in which ciu"-

riculum areas. I would hope that '^\e \\ill soon reach

the point where we will deal ivith sexuality in several

curriculum areas. We all recognize the need for doing

so in health and life science; it has an ine\itable place

in the literature and social studies curricula as ^vell.

UNDOUBTEDLY, SOME AMONG US will say,

"But our schools just aren't prepared to teach sex

education." And they ^\ill be right. But ivhen in the

history of American education have the schools ever

been prepared to undertake a task of an\ kind before

the green light -(vas turned on? NcNer.

Some v\ill say, "Shoiddn't ^ve bring doctors and
nurses in to handle most of this job?" This is quite

all right if it has to he done in order to get started.

It is all right if liie teachers ^\ork in the class-

rooms with them so that they can gain the confidence

tlrat they need to carry on by themselves. Fm not

opjX)sed to doctors and nurses, but they cannot be

in every classroom every time they are needed. And
if teacliers never discuss sexuality wkh students, what

must the student conclude? 1 hat teachers are asexual?

Let me be very dogmatic and say that no profes-

sional group an\v\here in this country has such train-

ing that it is prepared to begin teaching sex educa-

tion to boys and girls in a competent way. This is

not to criticize, but only to emphasize the point that

those who work in schools today must approach a

need and cle\elop new skills. They must begin, and

they nuist grow. It is exceedingly difficidt to get the

gnnvth before the beginning.

How the growth will occiu' is best determined by

the individual school system. But some schools will

err bv assuming that all they need to do is have some

of theii teachers read a pamphlet on how to teach

about sexualitx. Tiiey will do better if they fust insist

that the teachers knoiv something about sex and sexu-

ality. "Ho^v to teach it" best folloivs "What it is and

ho^v it works." Teachers can learn much of this

through in-service -^vorkshops. A few schools of edu-

cation offers courses and workshops in tliis area. The
University at Chapel Hill offers one, and sve are pre-

pared to take it out to school systems. (Mr. George

Shackleford, Health Educator in the State Department

of Public Information, is most interested in this area,

and thus tar 1 ha^e been able to go to every place I

ha\e been invited to.)

Many school board members and schocjl personnel

are reluctant to talk about sex education programs

because thev don't know what they want to do about

teaching sex-related values. Kids dmi'i want to know
about \alues first; they want to know about sex first.

But \ery soon after they learn aboiu sex and sexual

beha\iors, the\ do want to kno\\' what older peojjle

think aboiu this and that behavior, and -ivhy. If we
don't tell them, they draw their own conclusions from

•jshateNer information the\- have—correct or incorrect.

1, for one, am not •\villing for them to have to rely on

what they see in the mo\ies, read aboiU in the slick

magazines, and hear from their friends. And have no
tear about the school's stealing the sex education

tunction ot tlie liome and church. We can't steal from

tiiem a fiuution that tiiey do not no^v ha\e. Homes
and churches will start talking with their children

about sex 'svhen we stai t at school. In fact, this is the

best way that 1 know to get tlieni to do so—which is,

in the final anal\sis, reall\ ^vhat we svoidd most like

to sec happen.

JUST A WORD ABOUT AVHERE sex education

should be taught in the schools. The experts suggest

that it slioulcl be a K-12 program; I'm not opposed

to tliat, except that I don't know of any scliool system
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in North Carolina tliat can now do this much. Sex

education has to begin at the grade levels where the

community sees the greatest need. And this is deter-

mined, in part, by what objective is paramount within

the comnuinity. In some conniumitics it may begin in

the lower grades because the community sees the

greatest need as that ol helping- children to develop a

healthy respect [or their own bodies, an appreciation

tor their lamily, etc. This might not be necessary

among children who are fortunate enough to have

been born into a family where they were wanted by

a set of parents who loved each other very dearly.

The program may best be initiated in some schools

at about the fifth grade because most of the girls -will

soon begin menstruating (a few aheady have) and

need to understand what is about to happen to them.

(Yes, I would prefer that their mothers explained all

of this to them, loo, but about 25 per cent of them
don't—and a lot more than that don't know how to

do it very well.) A few of these girls are also experi-

encing sexual intercourse, and a few boys too. Both

boys and girls will soon experience body changes

associated with the development of secondary sex

characteristics. Why aren't they entitled to correct

information here?

Some may prefer to initiate sex education pro-

grams at the high school level. These people will soon

see the need for dro]j]jing a jjart of the program into

lower grades—but that's all right too.

Or special courses can be otfered at the junior-

senior levels. They miss those who most needed the

program, of course—the drop-outs. But this is one

approach that can be used if we are convinced that

we have only one teacher who can teach kids about

their sexuality.

The human sex drive is such that somewhere,

somehow, our children will acquire information and
attitudes pertaining to it. Most of them would like

some help from their schools. A few schools have

made a beginning. I'd like to invite the others to do
so.

Note: I he Division of Health, .Safety, and Physical Educa-

tion, .State Department of Public Instruction, Raleigh, N, C,
will be happy to send you a copy of their prepared bibliography

entitled Materiiih: Family Life And Sex Education.

The author is a member of the faculty of the School of Education at the Univer-

sity of North Carolina at Chapel Hill.
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LOCAL GOVERNMENT
DEBT ADMINISTRATION
IN NORTH CAROLINA

by Harlan E. Boyles

Introduction

Public financing reached an all-time high in 1971.

The total volume of more than S24 billion topped

the 1970 record by some $6.5 billion. Interest costs,

according to the Bond Buyer's twenty-bond index,

fluctuated widely betiveen a high ot 6.25 per cent and

a low of 5 per cent.

While the closing months saw a trend favorable

to state and local governments, the year 1971 brought

further discussions on the various ways and means of

effectively addressing tire moiniting costs of borrowing

money. Several alternatives have been advanced for

comljating the high cost of borro^ving, but the prin-

cipal ones are a federal subsidy to municipal bor-

rowers,' the inunifipal bond instuance plan,- and the

state bond bank.-' The major complaint against the

federal sidjsidy piogram is the surrender of the bor-

rower's tax-exempt pri\ilege. The difficulty of the

bond insurance plan relates largely to the cost of the

insurance and the question of broad investor accep-

tance. The state iiond bank, on the other hand, is

generally expected to gain acceptance as states pass

enabling legislation.

This last alternative, the state bond bank, brings

us to the state's role in local government debt admin-

istration. .A niunber of states review proposed bond
issues of local governments and offer technical assis-

1. S. 3215. introduced by Senator William Pro.xmire. would provide
state and local governments the option of issuing taxable bonds, in which
event the federal government would automatically pay directly to the holders
of such bonds a fixed rate at a substantial percentage of the interest payable
on every interest payment date.

2. A noncancellable insurance contract, specifically designed by insurers
of municipal bonds, guaranteeing the payment when due of the principal and
interest on the insured bonds. The insurance extends for the entire life of
the issue of insured bonds.

3. This would be accomplished by creating a new state agency that
woultl sell state bonds in the national market and invest the proceeds thereof
in local government bond issues.

Most federal proposals in this area have been directed toward an urban
type of federal agency, which would finance its operations with bond issues
the intctest on which would be taxable. The states that have considered a
move in this direction lean toward :he state bond bank idea—separate state-

controlled and administered bond banks formed specifically to purchase small
local government bond issues on favorable terms, financed with tax-exempt
bonds.

tance in marketing bonds, but North Carolina is said

to be lurique in that the state actually conducts the

sale. Because ot this unicjiie role, I want to share with

you cjin experience in North Carolina and point out

some general principles that ma\ interest officials in

other states, even though these states have different

legal lecpiirements.

A Little History

North Carolina state government has been very

active in local government debt administration for

more than forty years, and we think that it has filled

its role very successfully.

The Local Government Commission, the state

assistance agency that deals with local government

finance, was created in 1931. In many respects the

Commission grew out of two nationwide trends that

had an impact on North Carolina. The first was the

general movement during the early 1920s toward im-

proved governments on all levels, the landmark being

the federal Budget and .Accounting Act of 1921, which

established the Bureau of the Budget and made the

President, in effect, the business manager of the

United States. I^espite a clear pattern of fiscal reform

in Noi th Carolina before the Local Government Com-
mission ivas established, by 1931 the collapse of the

national economy had led governments into default

and JKUikruptcy, just as it did many individuals.

In the decade after World ^\'ar 1, hea\y demands

for such improvements as ne-sv streets and high\\ays,

school buildings, Avater and sewer systems, and many
other facilities brought about the need for bond

financing. It was a time of great optimism and no

state control. So it is not surprising that during the

1920s some of the bonds were issued for unwise and

imeconomical purposes without proper consideration

ot the unit's ability to repay. Many term bonds were

issued, payable as much as forty to fifty years from
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their date and without maintaining sinking funds for

their retirement. The truth is that the scheduling of

maturities had not been reaUstic, and in many in-

stances problems would have developed even if there

had been no decline in the tax base as the state and
the nation moved into the depression.

In 1931, the North Carolina Association of County
Commissioners, the North Carolina Tax Commission,
the Brookings Institution (through a report submitted
to the Governor), and the County Government Ad-
visory Commission proposed and requested changes
to strengthen local government debt administration

in North Carolina, and Governor O. Max Gardner
asked for state supervision of debt-incurring powers
in his biennial message to the 1931 General Assembly.

The first major act of the 1931 General Assembly
was the passage of the Local Government Act, which
indicates the severity of the economic crisis. This act

established the Local Government Commission and
gave it broad powers to assist local government finance

generally and debt management particularly. The act

remains substantially unchanged today.

How the Commission Works

The history that we have just traced is particu-

larly important as states look at our operations to

see how they might -benefit from them. We are fre-

quently asked how we could develop a strong state

assistance program without interfering with substan-

tive decisions at the local level. First, we began in a

time when anything that helped would have been
acceptable to the local governments and, furthermore,

this help was actively sought by the local officials.

^Vithin our powers, we were able in about 10 years

to clear up the default situations throughout most of

the state, which at its peak included 62 counties, 152

towns, and 200 districts in default. By 1942 only six

small towns were still in default. Today, we are proud
that we have no local units in default.

Assistance to local units in clearing up defaults

and refinancing these debts represented most of the

work during the early years, but the success of our

efforts earned the respect of local officials and allowed

us to move smoothly in regard to the other respon-

sibilities established for us in 1931.

The Local Government Commission is made up
of nine members, four ex officio. The State Treasurer

serves as chairman and selects the Secretary and the

staff assistants. The Secretary supei-vises the staff,

which does most of the actual work of the Commis-
sion. The Commission relies on the staff's professional

expertise, and the Secretary's recommendations are

usually accepted.

It is important to note that our primary role today

is counseling with local government officials in mat-

ters of local government finance. This was a role

assigned originally to the County Government Ad-

The author is Secretary of the Local Government Com-
mission. This article is adapted from an address he made
before the Municipal Finance Officers Association meeting
in Denver last month.

visory Commission in 1927 and carried over to the

present Local Government Commission in 1931.

By emphasizing this counseling role rather than
mere enforcement of the legal and statutory require-

ments, we are able to work with local officials in de-

veloping their total fiscal program rather than relat-

ing to them only when a specific bond issue is in-

volved. Let there be no doubt that we have the neces-

sary statutory jwwer to enforce our position in North
Carolina. But the point is that we feel that the statu-

tory requirements simply represent good debt man-
agement practices; because the local official under-

stands this, he elects to follow these practices without

any mandate from us. The official who cooperates

with the Commission can expect that the best inter-

ests of his cotinty or town will be served. We have
demonstrated this time and again over the forty years.

Our reputation is \sell established among the local

units.

LET ME DESCRIBE FIRST the Commission itself

and then the procedure used in North Carolina in

issuing bonds. I will refer primarily to general obli-

gation bonds, since these are by far the largest per-

centage of bonds issued in North Carolina, although

revenue bonds are permitted bv law.

The Commission, which functions as a division of

the Department of the State Treasurer, super\'ises all

aspects of the debt-issuance process. The procedures

are carefully prescribed by law, and both the letter

and the spirit of the law are followed, but again in

the context of sound fiscal counseling.

Before any local unit may issue bonds or notes, it

must file an application with the Commission request-

ing approval of the proposed issue. In actual practice

the decision for approval is made before an appli-

cation is formally submitted. A local official will con-

tact the Commission office, provide infonnation con-

cerning his proposed financing, and then meet in-

formally with the Secretarv or his designated assistant

to discuss the feasibility of the proposed bonds. If the

Commission's staff has doubts about the marketability

of the bonds, it will suggest possible changes designed

to strengthen the proposal. If these changes can be

made, then the issue ivill likely be approved by the

Commission. If the issue still seeins mfeasible in the

Commission's view, then the local unit -will usually

discontinue plans for issuing the proposed bonds.

The statute has specific provisions describing what
the Commission must consider in reaching its de-

cision. In general, the Commission looks into the

necessity and expediency of the bonds or notes as

proposed, the adequacy of amount, and the ability

of the issuing unit to make repayment. It must con-

sider:
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1. The adequacy of the amount of the proposed issue

to accomplish the purpose for which the obhga-

tions are to be issued.

2. Whether the amoimt of the proposed issue is ex-

cessive.

In addition, the following items may be consid-

ered:

1. The necessity for any improvement to be made
from the proceeds of any such bonds or notes.

2. The amoimt of indebtedness of the lurit then out-

standing.

3. Whether debt service funds for existing debt have

been adequately maintained.

4. The percentage of collections of taxes for the pre-

ceding fiscal year.

5. Whether the la^v has been complied with in the

matter of budgetary control.

6. Whether or not the unit is in default in paying

any of its indebtedness or interest thereon.

7. The assessed value of taxable property.

8. The existing tax rates.

9. The increase in \alue of taxable property.

10. The reasonable abilit) of the unit to sustain the

additional tax levy, if any, necessary to pay the

interest and principle of the proposed obligations

as they become payable.

11. Any other matters that the Commission may be-

lieve to have a bearing on the cjuestion presented.

It has specific authority to inquire into such mat-

ters.

Again, in practice we seldom find that the statute

places any imdue restrictions upon the borrower:

consecjiiently the primary consideration is ^\•hether

the bonds can be marketed at a reasonable rate of

interest. Although the market is a fairly reasonable

judge of the local imits' ability to manage new bond
issues, the extensive experience of the Commission's

staff in marketing bonds can be used early in the

process to save the local imit considerable time and
expense by declining to authorize bonds that are not

considered marketable at interest rates the imit can

reasonably afford to pay. In other states, the decision

of the market may come as a shock when no bids are

received or the bids received require prohibitive rates

of interest.

If the local luiit chooses to proceed with a formal

presentation to the Commission and is turned down
there, then it may go to its voters and the decision of

the Commission may be overturned by a majority

vote. Obviously, this procedine would make it highly

unlikely that the bonds could be marketed success-

fully. So far as I know, this procedure has never been
used.

After the Commission's formal approval of the

proposed issue, the issue ordinarily must go to a

referendum; with a fe^v exceptions, major proposals

require voter approval.

WHILE WE ARE ON THE SUBJECT of limita-

tions, I will mention that we do have statutory debt

limitations in North Carolina, expressed as a percent-

age of the unit's property values, but they have not

hindered the incurrence of debt as this type of legis-

lation has in some states. An excellent property as-

sessment program has helped to keep the assessed

\aluations realistic enough to place the limitation at

a level appropriate for good debt management. The
Commission's acceptable level would probably be less

than the statuton' maximum even if the limits did

not exist.

That local imits accept this statement is demon-
strated by the fact that there are no attempts to evade

the limitation or change it, such as frequently hap-

pens in other states. Even the practice, relatively com-

mon in some states, of evading the limitation with

the use of revenue bonds is unusual in North Caro-

lina.

ONCE LOCAL VOTER APPROVAL has been ob
tained, the Commission retinns to a major role in

the process—marketing the bonds. It conducts the

entire sale, from the design of the issue and the

notice of sale through the collection of proceeds. The
Commission prepares the notice of sale and the de-

tailed prospectus. The notice of sale is published as

retjuired by statute: it is also mailed together with

the prospectus to various bond buyers throughout the

coimtry. The sale takes place in the Commission

ofhce in Raleigh. The bids are opened publicly, and

the sale is awarded to the bidder whose interest rates

provide the lowest cost to the issuing unit.

The only major acti\'ity in this process that has

not been prcjvided by the Commission is the legal

ojjinion ol bond coimsel. As is customarv throughout

the country, this task is performed by attorney spe-

cialists: in North Carolina, we rely only on the opin-

ion of nationally recognized mtmicipal bond counsel

firms.

This sales process is a unique aspect of North

Carolina's state assistance to loud debt management.

.\s I have mentioned, we are said to be the only state

that has mandatory sales by a state agency.

This procedine has many advantages. First, our

staff knows and understands the market and how it

responds and reacts to North Carolina issues better

than any one of our more than 600 local units could

possibly understand, working independently. We
know insofar as jx)ssible the best times to sell to

obtain the most favorable interest rates.

Investment bankers throughout the nation have

tome to kno\v the Connnission by its reputation, and

any of its issues are known to be backed up by the

considerable planning that has already been de-

scribed. These bankers have indicated that this has

had an excellent effect upon the prices quoted for

North Carolina bonds in the national markets.
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IT IS DIFFICULT to pinjx)int the specific indicators

that make up the credit standing of a particular

municipality. There are ob\iously some clear-cut con-

siderations like past performance, fiscal capability,

tax base, and so forth, but other nebidous factors are

not so easy to pin down. North Carolina's central

marketing service is one of those that through the

years has developed what might be called "confidence"

among the buyers. North Carolina's municipal bonds,

quality for quality, ha\e consistently sold at interest

rates lower than the index of the national market.

The evidence is fairly clear that the Connnission has

helped to impro\e mimicipal debt management in

North Carolina.

Among the advantages cited for the North Caro-

lina system are:

1. Close supervision of local funding plans, which
adds to the attractiveness of the securities offered.

2. Provision of adequate statistical information con-

cerning the finances of each government to pro-

spective bidders.

3. Technical assistance in planning the bond issues

—

especially for the smaller local governments.

4. Regularity of issues emanating from the Conmiis-

sion—thereby encouraging interest by investment

bankers.

5. Convenience of bidding at a single accessible city

(Raleigh).

6. Groupings of issues to provide a package of bonds
being offered that is usually sufficient to attract

the attention of syndicates that woidd otherwise

forego an interest in bidding.

Another Commission task that adds to this picture

is the post-sale activity to insme timelv paxment of

principal and interest as they come due. To do this,

the Commission must keep up to date on the fiscal

condition of the counties and municipalities; this

close watch helps identifv anv danger signals in time

for the Commission to make recommendations.

The Commission keeps a complete record of all

issues of bonds and notes. Notices of principal and

interest jxiyments coming due in the coming fiscal

\ear are mailed to the unit's officials before the time

for budget adoption. Similar notices are also for-

warded before each date of payment.

The Commission has a nimiber of other resjxjnsi-

bilities pro\ided by statute, including accounting sys-

tems and practices; independent audit programs, and
the e.stablishment of in\estment ]K)licies and proce-

dures. .\11 of these resjxjnsilMlities ultimatelv add to

the securiiN oi North Carolina bonds.

While 1 speak Irom the perspective of state gov-

ernment, I do believe the Commission has achieved

this relati\e success without undue infringement on
local decision-making. The approach the Commission
takes is to ad%ise and coimsel. ^Vith the strong au-

thority of the statute behind us, we could be more
aiuhoritarian, but ha\e not needed to be. The major
decision, to initiate an issue for a specific purpose, is

still in the hands of the local government. The non-

use of the apj>eal procedure available in North Caro-

lina's statutes is e\idence of this.

THIS HAS BEEN A BRIEF PICTURE of North
C^arolina's program in local debt management. To us

it is clear that the Commission's supervision serves to

assme investors that correct procediues have been
followed and that the fiscal data presented in the

offering circular is based upon reliable sources. The
local units also benefit through lower interest costs

that result from the underwriters' knowledge of the

Conmiission's standards and the uniformity of the

offering procedures. Another state may or may not

find it wise to adopt our system: that is why I have

emphasized our historical pattern to show why certain

elements were foimd acceptable in North Carolina.

Still. North Carolina has found it extremely helpful

to have a state agency to keep track of the finances

of the municipalities and see that the\ do not get

into luidue difficidty '^vith their problems of debt

administration. Certainly some aspects of oiu' system

are transferable, and other states mav be interested

in exploring them.
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FRANKNESS
in the doctor - patient

relationsliip

Anne M. Bellinger and David G. Warren

How full an explanation of diagnosis and treat-

ment do most patients receive from their physicians?

\Vould the doctor-patient relationship benefit from

greater disclosure? How can the law contribute to

improving the doctor-patient relationship? This

article explores the concept of "informed consent" to

medical treatment and provides soine answers to these

questions.

Informed Consent and the Question
of Disclosure

Increasingly a factor in medical malpractice law-

suits is the after-the-fact conclusion that the physician

did not communicate enough to the patient. While
most of these suits also involve substandard and neg-

ligent treatment by the physician, they highlight the

sensitive question of disclosure of infoiTnation to the

patient. The law requires that any medical care or

treatinent must be authorized by the patient or his

representative. This principle is based on Judge

Cardozo's well-known statement that "Every human
being of adult years and sound mind has a right to

determine what shall be done with his own body."'

To be able to make that determination, the patient

must have full and accurate information communi-
cated to him in understandable tenns bv his physi-

cian. When the question of disclosure arises in the

unfortunate context of a lawsuit by a patient (or his

survivors) who has suffered some imexpected or un-

satisfacton' result, the principle of informed consent

will be applied, sometimes to the discomfort of the

defendant physician.

\Vhile he agrees with the Cardozo principle and

realizes the threat of lawsuits, in his practice the

physician seems to handle the question differently.

There is little empirical information on what the

average doctor tells the average patient about diag-

nosis and treatment possibilities, but some evidence

indicates that many physicians are disclosing much
less than they should. One well-known surgery text

advises that the amount of disclosure should be care-

fully limited, depending on each patient's situation;-

and the few reported studies of actual practice sup-

port the assumption that doctors follow that advice.

For example, in one study of fifty jaatients examined

at a clinic, a third were told nothing, not even that

tests were to be performed; half were told one or more

basic, isolated facts, such as "you will be given a chest

x-ray": and only a sixth were gi\'en a reasonably com-

plete explanation of what procedures were planned,

what the tests might show, and what the results might

niean.'^ Similarly, according to one sin vey a group of

physicians felt strongly that a patient's medical rec-

ords are not the j^atient's concern and that he shoidd

ha\e no access to them either dining or after treat-

ment.^

It might be expected that phxsicians would be

reluctant to re^•eal a gra\e diagnosis, and this expec-

tation is fulfilled by several studies of doctors who
treat cancer patients. Reporting on the disclosure

practices of 442 Philadelphia doctors, a 1953 survey

1. SMomdorff i: Society of N.Y. Hosptlal, 211 N.Y 125. 126, 105
N.E. 92, 93 (1914).

2 Nemiah, PsyLhologiial Aspects of Surgical Practice, in SURGERY: A
Concise Guide to Clinical Practice 26 (2d ed., G, Naschi and G.
Zuidema, eds-. 1965 ) .

3. Jaco I ed. I , Patients. Physicians and Illness 222, 226-227.
cited in Note. Restructuring Informed Consent: Legal Therapy for the
Doctor-Patient Relationship. 79 YALE LJ. 1533, 1546, footnote 37 (1970).

4, Hagman, The Medtcal Patient's Right to Know: Report on a
MediLoJ-LegaJ-Ethical Empirical Study. 17 UCLA L. REV. 810, footnote 194
(1970) (hereafter, Haginan).

14 POPULAR GOVERNMENT



revealed that only 3 per cent of the physicians "always

tell" the patient when the diagnosis is cancer, 28 per

cent "usually tell." 57 per cent "usually do not tell,"

and 12 per cent "never tell."' The nondisclosure rate

from a more recent study, which appears to have been

particularly sensitive and probing, is even more

striking. Of more than 200 physicians questioned in

this study by written survey and personal interview,

approximately 88 per cent replied that they do not

reveal a diagnosis of cancer to the patient, even in the

face of direct and repeated inquiry.'^ If the rate of

nondisclosure is so high for all diagnoses of cancer

(for which in some cases there is hope of a cure or

delay) , it makes more credible one commentator's

blunt assertion about what is told the dying: "Most

doctors do not tell the truth under such circimi-

stances.""

The Reasons for Nondisclosure

The reasons behind a doctor's choice \\hether to

disclose to his patients must remain largely a matter

of speculation, but drawing from all available sources

(common sense, the views of commentators, and the

imfortunately inadequate information from doctors

themselves) , a variety of possible motives emerges

—

sotne flattering to the medical profession, others neu-

tral, and still others certain to bring heated denials

from many physicians. The simplest explanation is

that given by the doctors inteniewed in the Oken
study.* In this group, nearly 90 per cent of \>.hom do

not disclose a diagnosis of cancer, every doctor stated

that his treatment goal is to keep the patient's hope

alive, and to do so he "communicates the possibility,

even the likelihood, of recovery." The majority be-

lieve both that a cancer diagnosis will be viewed as a

death sentence by the patient and that a death sen-

tence necessarily deprives the patient of hope. The
doctors dismissed questioning from the patient as

evidence of the desperate desire for reassurance rather

than a real wish to know the facts. Another group of

physicians surveyed expressed similar feelings that

patients either do not wish to know the truth about

their illnesses or, alternativelv, know without being

told,' and such opinions from the physicians appar-

ently represent deeply held convictions. One group of

doctors said they altered their customarv practice only

when a patient refused treatment or needed to make
financial aiTangements.^" Forty f>er cent of another

group admitted they would not or might not be led

to change their opinion bv research, while 10 per cent

felt that research should not even be attempted in this

area.'i Interestingly, most of the participating doctors

in the last-mentioned study claimed that their policy

of not disclosing was a result of experience, but the

investigator disagreed. Citing vague responses to direct

questions on the alleged experience, unwillingness to

hear other views, and the emotion with which the

doctors spoke, he concluded that "These are hardlv

cool, scientific judgments. It would appear that per-

sonal conviction is the decisive factor."'-

Other reasons for nondisclosure frequently alluded

to in medical literature are (1) the possibility that

a discussion of the unavoidable risks ^vill cause a

patient to decline necessary treatment, '^^
(2) the need

to conserve physicians' time,i^ (3) a feeling that the

patient is usually incapable of understanding an ex-

planation of medical procedures and their risks.^'

As a fourth possible factor, two kinds of physician

attitudes (which threaten the concept of doctor-as-

helper; may also play a part in some doctors' de-

cisions not to share their information \vdth the pa-

tient. First, physicians in the United States enjoy

imparalleled prestige as the holders of the powers of

medical cures, and it would be strange indeed if a

few members of the profession did not enjoy this

image of omnipotence. Full disclosure of diagnosis

and a frank discussion of alternative treatment pos-

sibilities and risks may be unacceptable to some doc-

tors because they imply an admission that the doctor

is neither all-knowing nor all-powerful. As one com-

mentator states the problem: "The priesdy role, a

relic of primitive society's amalgam of the rites of

healing and of propitiating the angry gods, is some-

thing that present-dav physicians try hard and not

always successfully, to shed. Yet they are at the same

time all too often reluctant to take off their profes-

sional mask with its connotation of superiority and

vv'itch-doctor potenrv."!*' jj-, defense of doctors afflicted

with the doctor-as-magician svndrome, it must be

noted that many patients prefer the doctor in this

role, and that the role itself is sometimes thought to

produce therapeiuic effects. i' The other kind of physi-

cian attitude that may be a reason for nondisclosure

is one inherently incapable of proof yet at least plau-

sible in some settings. Tv^o studies of the dving have

concluded that often those who suiTound the patient

5. What Philadelphia Physicians Tell Patients with Cancer, 15 5
JA.M.A. 901 (1953).

6. Oken. What to Tell Cancer Patients, 175 J.A.M.A. 1120 ( 19SU
{ hereafter. Oken )

.

7. Hagman, at 779.
8. Oken. supra note 6.

9. Hagman. at 779.
10. See footnote 5, supra.

11. Oken. at 112;.
12. Id.

13- ^'alcz & Scheuneman, Informed Consent so Therapy- 6-j fsORTH-
«'ESTERX U.L. Re\-. 62S. 63". footnote 55 (1969i.

14. S- Green-berg. The Qu.-u.ity of Mekcy 211 i I971i :hereiitEr,

GreeabergJ

.

15. J- Fletcher, "Infonned Coosent: The Nature of the Art," 12 'tin-

pubUshed speech to the Biological Research Issues Task Group- Raleigh,
North Carolina, SepL 22. 1969. in the nles of David G. XTarrec, Instituce

of Government- Chapel Hilt. N". C-)

-

16- Greenberg, at 215.
17. Id. Greenberg '.at 223J quotes an unnamed doctor: ".

. . nearly as
often as science or arr, it is fairfi that makes medicine work,"
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—his relatives, friends, and medical personnel—force

him to participate in a charade that consists of ignor-

ing his grave illness and death, and thev do this not

for his sake but for their oAvn.'*^ If this is true, then

the physician ^\ho decides not to disclose a serious

diagnosis or risk may be motivated more by the desire

to spare himself mental suffering than to spare the

patient. The Oken study lends support to this theory

by its assertion that the majority of the doctors inter-

viewed were so frightened and pessimistic about can-

cer that their failure to reveal the diagnosis was actu-

ally an attempt to deny its reality. ^^

The Advantages of Disclosure

The primary advantage of full disclosure would

be the resolution of the current contradictory views

of the doctor-patient relationship. The ambivalence

lies in the fact that the law acknowledges the patient

as a competent indi\idual undertaking, or not under-

taking, a contract for services with the physician; but

medical practice, in concealing diagnosis, risks, and

alternative treatment possibilities, seems to assert the

incompetency of the patient to judge his own inter-

ests. As problematic as disclosure may be for a doctor,

it is clear that the law suggests that the conflict be

resolved in favor of the coirtract theory of nredical

services.

Needless to say, the fear that a patient may refuse

medically indicated treatment can never be a suffi-

cient excuse for failure to disclose. Although under

any conceivable standard the great majority of pa-

tients \\-ill continue to follow their doctor's advice,

"the very foundation of the doctrine [of informed

consent] is every man's right to forego treatment or

e\'en cure if it entails what for him are intolerable

consequences or risks, however warped or perverted

his sense of values may be in the eyes of the medical

profession, or even of the community, so long as any

distortion falls short of what the law regards as in-

competency. . .

."-" If occasionally the legitimate

interests of doctor and patient differ, then it is even

more critical to the patient's welfare that the policy

be disclosme rather than nondisclosure.

In addition to the patient's right of choice, based

on grounds of individual liberty, there is a perhaps

more attractive argimient to be inade for disclosure

—

the therapeutic effect on the patient. In the Oken
study the minority who generally disclosed felt that

knowledge had a value in helping the patient to

conquer his fear:-i and Dr. Oken himself, ^^•hile ad-

mitting personal uncertainty, points out that for the

patient "[a]s in any dreaded situation, emotion fills

a \acuimi with rinrior. pseudofact. and projected

fears. It is note^vorthy that the question is posed; 'can

a patient stand being told,' ^\'hereas 'can the patient

stand not being told' is almost never heard, although

it is ecjualh \alid from the scientific \ie\vpoint."--

Some researchers, as mentioned previously, are ready

to assert that even the dying patient suffers froin con-

cealment—that ^vhile he is not deceived as to the

gravity of his situation, the lack of frankness in-

creases his painful sense of isolation. In place of

medical hypocrisy, these commentators recommend
that the patient be told the truth and then be offered

the warm support that will alloiv him to discuss his

fear \vithout the apprehension of losing companion-

ship (ho^sever difficult it may be for doctor and rela-

tives to listen) .--^ There is some corroboration of this

view from patients and prospective patients. In three

surveys of cancer patients, between 82 and 89 per

cent said they were glad to have been infomied of

the truth about their illness,-^ and similar results

were obtained in a survey of patients about to under-

go angiograms.-"" In the latter experiment patients

who had laeen refened for the angiogram (a diag-

nostic procedure that traces blood vessels for x-rays

and has a 1 in 50 serious complication risk) were

given a consent form accompanied by an extremely

frank statement of risk. Most (228 of the 232 pa-

tients) elected to have the test, and between 80 and

89 per cent said they appreciated the infoiTnation.

,\ particularly instructive finding is that in the

Oken study 73 of 122 doctors vvho did not disclose

the cancer diagnosis stated that they themselves

would wish to be told the truth. The usual reasons

given were "1 am one of those who can take it," or

"I have responsibilities."-"

Finally, it is at least possible that benefits to pa-

tients might residt when a duty of disclosure forces

the physician to think through and verbalize the

risks of his recommended treatment and the alterna-

tives. In that process the doctor reminds himself of

such hazards as medically induced illness and other

risks of o\ertreatment that even excellent doctors

mav have a natural tendency to discount.

The physician too may derive positive benefits

from fuller disclosiae. From the doctor who stated

that he ahvays :old the truth to a family member

IS, Hackett & Weisman, "Reaaions to the Imminence of Death," in
The Thr£.\t of Impending Disaster .^Oi-4 (G. Grosser, ed.. 1964);
E. KuBLER Ross. Ox Death .and Dying ( 1969 i.

19. Oken, at 1127,
20. F. Harper & F, jAiiEs, Law of Torts, § 17 (1968 Supp,,

60-61),

21. Oken. at 1124.
22. Oken. at 1126,
23. Hackett & Weisman, s:jpra note IS, at 304,
24 Cited in Oken, at 1120. However, Dr, Oken points out that a

rationalizing effect cannot be dismissed here, since these patients desperately

need to believe in their doctots' wisdom at this point.

25 Alfidi, Informed Consent—A Study of Paiient Reaction, 216
J,A.M. A, 1325 ( 1971),

26, Oken, at 1125.
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because "I just can't cany the load alone"-" to the

observer who sees the doctor as a figtue iniwillingly

"placed in a magic circle by helpless and anxious pa-

tients,"-* there is wide recognition of the physician's

considerable mental burdens. Those burdens might

be eased by sharing knowledge and decision respon-

sibility with the patient. A second dividend for

physicians might be some decrease in the ciurently

rising amoiuit of malpractice litigation. At least one

legal source predicts that fewer suits would follow

the imposition of a stricter duty to warn, on the

reasonable assumptions that increased communica-

tions would mean friendlier relationships between

doctor and patient, and a forewarned patient would

be less likely to ascribe bad results to the doctor's

negligence.-" Psychologists studying reactions to sur-

gery and patients' postoperative recovery rates have

confirmed that the unprepared siagical patient seems

to feel more threatened and tends to transfer blame

for the threat to the doctor who said nothing or gave

false assurances.'^"

What Should Be Disclosed?

Assuming that the argiuiients for fidler disclosme

have some merit, the next incjuiry should be how to

change current methods of securing consent to treat-

ment so that they will insiue genuine particij^ation

in decision-making for the patient. What information

should a patient normally be given? One thoughtful

article on the subject recommends that the physician

discuss with the patient the most basic facts in each

of the following categories: the diagnosis, the doc-

tor's preferred treatment, his experience with the

treatment, the principal hazards, the amount and

kind of anticipated pain, the probable benefits of the

treatment, alternatives to the prefened treatment,

and the prognosis. -^^ The patient consultation process

27. Oken, at 112^.
28. Greenberg. at 215.
29. Note, 75 Harv. L. Rev. 1445. 1449 (1962).
30. I. jANis. Psychological Stress 358. 368 (1958), cited in 79

Yale L.J. 1570, footnote 108 (1970).
31. 79 Yale L.J. 1533, 1561 (1970).

need not i)e as time-consimiing as physicians might

fear. Ihe a\erage jjaiieni will already know the vei7

common lisks and those within his own prior experi-

ence, and it has been suggested that muses and para-

medicals could be prepared to handle some consul-

tations. '-

Informed Consent as a Management Tool

The hospital consent form (no\v routinely signed

by all patients) could serve as a valuable check on

the patient's understanding of proposed medical pro-

cedures, though most forms now used do not do so.

The consent form could actually be helpfid to the

hospital in preparing the patient for surgery, rather

than simply the lawyer's hindrance it is often con-

sidered to be. Involving the patient in his own process

of care and treatment might be both therapeutic and

humanistic and at the same time satisfy, more than

just iiiiuiiiKiliy, the legal requirements.

The common medical notion that "a consent

form is not worth the paper it is written on" is not

conducive to developing the usefid functions a con-

sent form can be made to serve. But since the fonii

is generally held in low regard as mere administra-

tive red tape, enhancement of its role might be wel-

comed. If the form can become a means of improving

the d(K tor-j3aiient relationship and assuaging the pa-

tient's fear and the physician's guilt, obtaining writ-

ten consent could even become an effective thera-

peutic procedure. The two-way process of conscienti-

ously informing the patient about the iiealment and

of intelligently authori/ing the physician to proceed

with it is jjromoted by both parties' taking the con-

sent form seriously. Therefore, the lorm should be

carefidly designed, in both content and phrasing, to

finiction as the essential instriuiient in that process.

Perhajis, then, frankness in the physician-patient re-

lationship is the best thing the doctor can order and

the right thing for the patient to demand.

32. Id. at 1560-61.

Mrs. Dellinger, a law student at Duke University, is this summer a research assistant at the Institute of Govern-
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