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By L. Poindexter Wafts

CRIMINAL LAW
and PROCEDURE

chapter numbers refer to the 1965 Session Laws of

North Carolina. HB ami SB numbers are the numbers of

bills introduced in the House and in the Senate. When
an act is effective upon ratification, the ratification date

is included in parentheses folloiuiftg the citation of the

act; when there is a different effective date, this is de-

noted by the use of the abbreviation "eff." All dates arc

in 1965 unless otheru'ise noted.

The 1965 General Assembly made numerous changes

in our common law criminal code and the code of criminal

procedure. Most changes were designed to close loopholes

in existing statutes or to meet new needs in governing the

behavior of persons in a changing society. Illustrations are

easy to pick:

• Two more acts were passed plugging additional loop-

holes in the article on arson and unlawful burnings.

• Several additions were inade in the misdemeanor

laws governing injury to or running off with hired ve-

hicles and other personal property.

• The article on credit card theft was revised to in-

clude among the various misdemeanors relating to fraudu-

lent theft of goods or services (with or without credit

cards) several new offenses to cover sophisticated ways of

getting telephone or telegraph service without paying for

it.

• A new section was added to the article on search

warrants to authorize searches for things used in the com-

mission of or which constitute evidence of felonies.

• A resolution was adopted requiring a study com-

mission to report in 1967 concerning recommended treat-

ment of certain sex offenders. The commission's mandate

did not include sex offenders in general but only those

covered under the statutes relating to crime against na-

ture and taking indecent liberties with children.

All of the legislation described above is analyzed and

discussed in more detail under the appropriate topic below.

Changes in the motor vehicle law are discussed in

the article MOTOR VEHICLES AND HIGHWAY
SAFETY in the September Legislative Issue of Popular Gov-
ernment. Other articles commenting on various criminal

law and procedure enactments either not covered or not

covered fully here are GAME, FISH, AND BOAT LAW
ENFORCEMENT, PENAL-CORRECTIONAL ADMIN-
ISTRATION, and PUBLIC WELFARE AND DOMES-
TIC RELATIONS. The first article is to be in this year's

December issue. The latter two are in the September issue.

Additional specific cross references will be made under

individual topics below as appropriate.

Public-Defender Study

A 1963 Senate Resolution (SR 660) directed the Leg-
islative Council to make a study with respect to the ad-

visability of establishing a public-defender system in

North Carolina, and to report to the 196 5 General As-
sembly. The Council reported favorably on the idea of

pubhc defenders and flatly recommended that // the system
were adopted it should apply uniformly across the state.

In most states up to now the opposition of members of

the bar has been strong enough to keep the public defender

system limited to a local option basis. In the usual instance

this has resulted in having the defender only in metropoli-

tan areas where the economy of the defender system in

taking care of large caseloads was significant in overcom-
ing the opposition.

Most of the Legislature's time in the court area was
spent in consideration of the Judicial Department Act of

196 5 and the public defender report of the Council
was not formally considered. Thus, the General Assem-
bly made no changes in the assigned counsel system adopted

in 1963 following the decision of Gideon v. Wainivright,

372 U.S. 33 5 (1963). This system, as implemented by
the regulations of the North Carolina State Bar, is clearly

vulnerable in one important respect in the event of future

liberal interpretations of Escobedo t'. Illinois, 378 U.S. 47S

(1964), and other cases requiring early appointment of

counsel. Under the North Carolina system the Superior

Court judge makes the appointment of counsel after hold-

ing a hearing on the question of indigency. If very early

assignment of counsel becomes an inescapable constitutional

necessity for all or for large categories of cases, the State

Bar may consider that it has enough statutory leeway to

amend its regulations and provide for tentative advance

assignment of counsel to be confirmed later by the judge.

Bills Thai Failed

Capital Punishment

The attempt to abolish capital punishment met its

usual opposition, though, as will be noted below, aboli-

tion'^ts did manage to delete the rarely-committed crime

of killing an adversary in a duel from the list of those

for which capital punishment is possible. An attempt,

however, to abolish capital punishment across the board

for minors under the age of eighteen (HB 351), re-

ceived an unfavorable report in the House.

HB 103 would have changed the punishent for first

degree murder, first degree burglary, and arson from
death or life imprisonment at the jury's option to life

imprisonment. It would have retained capital punishment



for rape. The bill failed to pass when it came up for

second reading on the floor of the House.

As a reverse twist in the continuing argument be-

tween those who favor capital punishment and those who
do not, SB 5 3 would have taken away the discretion of

the jury to recommend mercy in capital cases. It also

failed to pass when put to its first vote on the Senate

floor.

Miscellaneous

A few of the other more important or interesting bills

which failed, and which are not otherwise mentioned in

the discussions below, are:

SB 86: prohibiting vulgar, obscene, or indecent lan-

guage within the hearing of two or more persons in any

public place.

SB 212: eliminating the authority of a trial judge to

compel a clergyman to disclose confidential communica-

tions received from communicants.

SB 218, SB 219, SB 220, SB 221: making a series of

changes in the procedure governing hospitalization of

mentally ill and inebriate persons.

SB 489: estabhshing a civil procedure for restraining

a male from molesting or annoying a female over eighteen

years old.

HB 69: submitting a proposed constitutional amend-

ment to the voters to safeguard against diversion of

LEOB&RF funds.

HB 170: prohibiting surgery or drug experiments on

the body of a living animal except when done by doctors,

by veterinarians, in hospitals, in schools of medicine or

veterinary medicine, or by livestock owners or handlers

treating or castrating their own animals.

Burning of Buildings

Public Buildings

Following a major fire on the campus of North Caro-

lina State University, the General Assembly hastily enacted

Chapter 14 (SB 41) (February 26) to add a new cate-

gory of buildings to G.S. 14-59. Of course, the rule

against ex post facto criminal laws would keep the new
act from applying to the building already burned, but at

the time there was a likelihood of more fires on the campus.

The problem which led to passage of the act was that

the patchwork of various unlawful burning laws kept it

from being entirely clear whether certain state institutional

buildings would be covered. Before the 1965 amendment,

G. S. 14-59 covered only:

the Statehouse, or any of the public offices of the

State, or any courthouse, jail, arsenal, clerk's office,

register's office, or any house belonging to any

county or incorporated town in the State or to any

incorporated company whatever, in which are kept

the archives, documents, or public papers of such

country, town or corporation ....
G.S. 14-60 at the time punished setting fire to "any
schoolhouse," but there must have been some fear that this

law originally passed in 1901 might not apply to college

buildings. G. S. 14-62 punished the burning of, among
other buildings, any:

warehouse, office, shop, mill, barn or granary, or . . .

any building, structure or erection used or intended

to be used in carrying on any trade or manufacture,

or any branch thereof ....

A liberal construction given either to "schoolhouse"

or "office" would probably cover any of the campus
buildings thought to be in jeopardy, but the Supreme
Court of North Carolina has strictly construed the highly

detailed arson and unlawful burning statutes. See State

i: Long, 243 N. C. 393, 90 S.E.2d 739 (1956); State

V. Cntbrell, 235 N. C. 173, 69 S.E.2d 233 (1952). More-

over, the event pointed up the lack of a specific statute

to cover public buildings generally. Thus, Chapter 14

amended G. S. 14-59 to add "any building owned by

the State or any of its agencies, institutions, or subdivi-

sions" under the coverage of the section. The omnibus

attempt section, G.S. 14-67, was not amended to include

attempts to burn these public buildings.

SBl Jurisdiction as to State Property

The campus fires must also have raised some questions

as to the jurisdiction of the SBI. Later in the session

Chapter 772 (SB 461) (June 2) amended G.S. 114-15

to add the following sentence:

The State Bureau of Investigation is hereby author-

ized to investigate without request the attempted

arson, or arson, damage of, theft from, or theft

of, or misuse of, any State-owned personal property,

buildings, or other real property.

If this were a criminal statute, there would be a serious

question whether the word "arson" should be restricted

to its common law meaning, wilfully and maUciously

burning the dwelling house of another. But since this

statute merely governs investigative jurisdiction, it will

undoubtedly be given a broad construction.

Educational Institutions

The final act spawned by the campus fires was

Chapter 870 (HB 1043) (June 8). This act rewrote

G.S. 14-60 to cover not only "any schoolhouse" but also

any "building owned, leased or used by any public or

private school, college or educational institution . . .
." No

conforming change was made in G.S. 14-67 here either.

Theft, Fraud, and Offenses Against Property

Hired Property

The three basic theft crimes in our law are the common
law crime of larceny (punishable as specified in G. S.

14-70 and -72) and the statutory crimes of embezzlement

(G.S. 14-90) and false pretenses (G.S. 14-100). There

are numerous cases ancient and modern addressed to the

technical differences between these three crimes — and

often a prosecutor has difficulty knowing under which

one to bring an indictment. Moreover, the courts have

been strict in their interpretations and there are dozens of

supplementary statutes to cover various activities which

the three basic crimes either do not cover or do not cover

squarely enough.

A very ancient English case held that a person who
rented a horse with the intent to steal the horse from
the very beginning was guilty of larceny. But if the per-

son renting the horse later decided to make off with it

after having rented it in good faith, he was guilty only

of a civil conversion. This may have been changed in

North Carolina by a 1941 amendment adding "bailees" to

the persons who can commit embezzlement under G.S.

14-90, but it is still necessary to prove the sometimes

difficult element of fraudulent intent —• as opposed to

mere wilful failure to return the property.

POPULAR GOVERNMENT



In 1927 the General Assembly enacted a series of mis-

demeanor offenses now codified in G.S. 14-165 to -169

to prevent abuses of the following rented or hired prop-

erty: "horse, mule or like animal, or any buggy, wagon,

truck, automobile, or other like vehicle, for temporary

use . . .
."

Chapter 1073 (SB 378) (June 16) amended those

sections. It struck out the provision that the property be

rented or hired for temporary use and added "aircraft,

motor, trailer, appliance, equipment, tool, or other thing

of value" to the list of property in question. This left the

set of statutes as follows:

G.S. 14-165: prohibits maliciously or wilfully injuring

or damaging the listed rented or hired property by using or

driving the same in violation of any statute of North
Carolina — or permitting anyone else to do so.

G.S. 14-166: prohibits subletting or renting to another

the listed rented or hired property without permission.

G.S. 14-167: prohibits wilful failure to return the

listed rented or hired property at the expiration of the

time for which it was rented or hired.

G.S. 14-168: prohibits hiring or renting the listed

property with the intent to cheat and defraud the owner

of the rental price, or obtaining possession of such property

by false and fraudulent statements made with intent to

deceive, which are calculated to deceive, and which do

deceive.

For good measure. Chapter 1073 set out definitions

of "rent," "hire," and "lease" in new G.S. 14-168.2 and

added a new offense:

G.S. 14-168.1: prohibits a person entrusted with any

property (not just the listed property) as bailee, lessee,

tenant or lodger, or with any power of attorney for the

sale or transfer thereof, from either ( 1
) fradulently con-

verting the property, or the proceeds thereof, to his own
use or (2) secreting it with a fraudulent intent to convert

it to his own use. This offense, as are all the other offenses

in question, is punished under G.S. 14-169 as a misde-

meanor punishable at the discretion of the court.

A companion bill to the above was enacted as Chapter

1118 (SB 377) (June 16). It added new G.S. 14-168.3 to

make it prima facie evidence of intent to commit a

crime under G.S. 14-167, -168, and -168.1 either (1)

to fail or refuse to return the property under certain cir-

cumstances or (2) to obtain the property by presentation

of identification which is false, fictitious, or knowingly

not current as to name, address, place of employment, or

other identification. The circumstances under ( 1
) above

apply when the property has not been returned within

ten days following expiration of the rental period and

when more than 48 hours have elapsed after a written

demand for the property has been served either personally

or by delivery to the last known address provided in the

lease or rental agreement.

Telecom HI unications Fraud

In 1961 Article 19A was added to Chapter 14 of the

General Statutes containing former §§ 14-113.1 to -113.6.

The 1965 General Assembly in Chapter 1147 (HB 1064)

(June 17) amended one section, added another, and re-

arranged several others:

1965 1961

No change.

Former § 14-113.3.

Former § 14-1 13.4.

Revision of former § 14-113.2.

New.
Former § 14-113.5.

Former § 14-1 13.6.

G.S. 14-113.1

G.S. 14-113.2

G.S. 14-113.3

G.S. 14-113.4

G.S. 14-113.5

G.S. 14-113.6

G.S. 14-113.7

The new arrangement consolidates in G.S. 14-113.1 ro

-113.3 without any change the provisions relating to ob-

taining credit, goods, property, or service by any fraud

connected with the use of a credit card, telephone number,

credit number, or other credit device. Former § 14-113.2

which made it unlawful to obtain telephone or telegraph

service with intent to avoid payment has been reworked

in new G.S. 14-113.4 to make it unlawful:

to avoid or attempt to avoid, or to cause another

to avoid, the lawful charges, in whole or in part,

for any telephone or telegraph service or for the

transmission of a message, signal or other communi-
cation by telephone or telegraph, or over telephone

or telegraph facilities by the use of any fraudulent

scheme, device, means or method.

The effect is to broaden the coverage of the section

by deleting the requirement that service be obtained and

to add the provision relating to causing another to avoid

service. This revision apparently was made necessary by

schemes such as those where persons with wide area tele-

phone service are signaled to return a call toll free as the

result of a deliberately abortive person-to-person call. It

may also better cover the device of placing a collect call

to a person waiting at a coin telephone without telling

the operator of its status.

New G.S. 14-113.5 appears to be directed toward a

sophisticated mechanical or electronic form of cheating

the telephone company. It prohibits knowingly making or

possessing any equipment designed, adapted, or used either

for theft of telecommunication service or to conceal (or

assist another to conceal) the existence or place of origin

or destination of any telecommunication. The section

further prohibits knowingly selling, giving, transporting,

transferring to another, or offering or advertising for

sale any such telecommunication-theft equipment or plans

or instructions for making or assembling such equipment
— under circumstances evincing an intent to use or allow

such equipment to be used in telecommunication fraud, or

with knowledge or reason to believe that such plans or in-

structions are intended to be used for making or assembhng

such equipment.

Insurance Frauds

Chapter 950 (SB 525) (eff. July 1) purports to add

a new section 14-113.1 in Article 19 of Chapter 14 of

the General Statutes. Article 19 is the one covering various

false pretenses and cheats. Since there was already a G.S.

14-113.1 in Article 19A, the codifiers have changed the

new section to G.S. 14-112.1. The section provides that

any agent, physician, claimant, or other person who wil-

fully and knowingly presents or causes to be presented

any false or fraudulent insurance claim or proof of loss

is guilty of a misdemeanor punishable by a fine of from
$100 to $500, imprisonment from 30 days to one year,

or by both fine and imprisonment, at the discretion of the

court. The section similarly punishes those who prepare or
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assist in preparing supporting documents for such claims.

The provisions of the section are specifically made applica-

ble to contracts and certificates issued pursuant to Chap-

ters 57 and 5 8 of the General Statutes.

A companion bill was enacted as Chapter 911 (SB

5 24) (eff. July 1 ) . It amended G.S. 5 8-49 to make it

plain that it covered false statements in the insurance

application by the applicant himself as well as by the

agent and examining physician. It also specified that the

misdemeanor in question — punished the same as above
— was applicable to contracts and certificates issued pur-

suant to Chapters 57 and 5 8 of the General Statutes.

A civil remedy designed to strike at false advertising

by out-of-state insurance companies was contained in

Chapter 910 (SB 517) (June 10). It provides for sub-

stituted service of process upon insurers not authorized to

do business in North Carolina who place or send in adver-

tising designed to induce North Carolina residents to pur-

chase insurance from them. These provisions are contained

in a new G.S. 58-54.14 to -54.20.

A somewhat different act was aimed at plugging a

loophole in the penalty portion of the 1963 act regulating

insurance premium financing. G.S. 58-61 was amended to

make its punishment provisions apply to persons wilfully

and knowingly entering false information on an insurance

premium finance agreement — as well as engaging in the

premium-finance business without a license, failing to give

required information to the Commissioner of Insurance,

or failing to abide by the Commissioner's regulations.

Raising and Lowering Punishments

Crime Against Nature; Morals Study

Chapter 621 (HB 799) (May 19) amended six mis-

cellaneous criminal statutes with regard to level of punish-

ment. As its major change it amended G.S. 14-177 by

deleting the characterization "abominable and detestable"

with reference to crime against nature and by making it

a felony punishable by fine or imprisonment in the dis-

cretion of the court. Under State v. Blackmon, 2 60 N.C.

352, 132 S.E. 2d 880 (1963), the latter phrase was in-

terpreted as authorizing up to ten years in prison — which
is quite a reduction from the former maximum of 60

years. The most important effect of the new legislation,

however, is the elimination of the former five-year mini-

mum sentence.

One solicitor has raised the question whether deletion

of the phrase "abominable and detestable" will now make
it necessary to set out the facts of offenses in indictments

and warrants rather than just charging in the language of

the statute as in the past. Since the change does not appear

to be a material one, this result seems somewhat unlikely.

Resolution 75 (HR 1098) (June 10) creates a "Com-
mission to Study and Recommend Legislation on Certain

Criminal Laws Relating to Public Morality." The nine

members include the Director of Prisons, the Commissioner

of Mental Health, a physician to be named by the Dean
of the School of Medicine of the University of North
Carolina, a physician to be named by the Medical Society

of the State of North Carolina, an attorney to be named
by the North Carolina State Bar, Inc., one Senator to be

named by the President of the Senate, one Representative

to be named by the Speaker of the House, and two mem-
bers at large to be named by the Governor. The Governor
is to name the chairman of the Commission.

The commission is directed to study the laws and pro-

cedures in other states relating to crime against nature

(G.S. 14-177), taking indecent liberties with children

(G.S. 14-202.1), and related problems, and to report to

the Governor and the General Assembly of 1967 not later

than February 10, 1967, making findings and recommen-
dations, including recommendations for legislation. The
resolution specifically directs the commission to consider

and recommend as to: preconviction and postconviction

psychiatric and medical examination; legislation looking

to the early detection of potential dangerous offenders

and their necessary detention, care, and treatment; and

legislation concerning the detention, treatment, and re-

habilitation of those committed to any prison or institu-

tion.

Other Offenses in Omnibus Punishments Act

Other offenses covered in Chapter 621 are as follows:

G.S. 14-72 (misdemeanor larceny) : deletes exemption

of horse stealing from the provisions of the section —• so

that larceny of a horse worth not more than two hundred

dollars would be a misdemeanor and not a felony.

G.S. 14-81 (larceny of horses and mules): provides

that the generally appUcable larceny punishments apply

to stealing any horse, mare, gelding, or mule (originally,

imprisonment from one to 20 years)

.

G.S. 20-107 (injuring or tampering with vehicle):

makes the misdemeanors in this section punishable in the

discretion of the court (originally, up to fine of $100,

imprisonment for 60 days, or both, under the catch-all

clause in G.S. 20-176).

G.S. 20-108 (dealing with vehicles without manufac-

turers' numbers) : same change as noted for G.S. 20-107.

G.S. 20-109 (altering or changing engine or other

numbers on vehicle) : same change as noted for G.S. 20-

107.

Temporary Larceny of a Vehicle

The need for one increase in punishment noted above

for G.S. 20-107 to -109 was undoubtedly brought to light

by an act that passed fairly early in the session: Chapter

193 (HB 119) (April 7). This act raised the punishment

for temporary larceny of a vehicle to what many law-

yers and judges thought it had been all along: fine, im-

prisonment not exceeding two years, or both, in the dis-

cretion of the court. G.S. 20-105 formerly made the of-

fense a "misdemeanor" but did not specify the punishment.

Following the general rule that G.S. 14-3 applies when
there is no punishment specified in misdemeanor cases, a

number of judges have sentenced persons for terms up to

two years for temporary larceny. Unfortunately, though,

G.S. 14-3 cannot apply to this section because it is an

integral part of Article 3 of Chapter 20, the Motor Vehicle

Act of 1937. G.S. 20-176 (b) states the catch-all pun-

ishment for violations of the article where no specific

punishment is stated: fine up to $100 or imprisonment up

to 60 days, one or both.

It is noteworthy that following the adjournment of

the General Assembly a number of prisoners serving sen-

tences in excess of 60 days for temporary larceny com-
mitted before April 7 gained their release.

Dueling

The offense of killing an adversary in a duel was for-

merly a capital crime under G.S. 14-20, though the jury
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had a right to recommend mercy and thus insure a judg-
ment of life imprisonment. Chapter 649 (HB 85 5) (May
20) reduces the punishment for this crime to life im-
prisonment in the State's prison.

Broadening Scope of Existing Offenses

A number of the offenses discussed above could easily

have been placed under this heading, but it was more con-

venient to group them by subject matter. The enactments
here treated are a miscellaneous collection of substantive

criminal offenses for the most part with little in common.

Uniform Narcotic Drug Act Ameudniciits

Two 1965 acts strengthened the North Carolina laws

governing drugs capable of wide abuse in use. The act

relating to narcotic drugs is treated here. That relating to

barbiturate and stimulant drugs is covered in the follow-

ing section.

Chapter 619 (HB 617) (May 19) contained several

amendments to the Uniform Narcotic Drug Act. The first

was a technical amendment which clarified the definition

of "official written order" in G.S. 90-87(10).
The next amendment added limitations on possession of

hypodermic syringes or needles by nurses intending to ad-

minister habit-forming drugs. This was done by adding
for the first time a definition of "nurse," as G.S. 90-87
(9a), limiting the term to nurses with a certificate as

either a registered or practical nurse from the North Caro-

lina Board of Nurse Registration and Nursing Education.

G.S. 90-108 already provided that a nurse may not possess

a hypodermic syringe or needle or other like instrument

for the purpose of subcutaneous injection of habit-forming

drugs without a certificate from a physician issued within

the past year. This section was amended to further limit

such nurses to those giving their injections under the super-

vision or direction of a physician or dentist.

The final amendment added a proviso to G.S. 90-111.2

(b) to authorize the presiding judge ordering a forfeiture

of a vehicle, vessel, or aircraft in connection with a

narcotics offense to turn the conveyance over to the State

Bureau of Investigation for use in official investigations of

narcotics violations. The judge would have the discretion

to do this rather than follow regular forfeiture procedure

upon application of the Bureau.

There is some problem as to the constitutionality of

this new forfeiture provision. G.S. 90-1 11.2(b) previously

provided simply for disposition of forfeited conveyances

in accordance with the procedure applicable in the case of

conveyances unlawfully used to conceal, convey, or trans-

port intoxicating beverages. G.S. 18-6 provides in the ordi-

nary case for sale of forfeited liquor conveyances — with
the clear proceeds to be turned over to the school fund
of the county. The only exception occurs when a vehicle

has been specially equipped or modified to increase its

speed. In this case the vehicle is still to be sold if the

vehicle may feasibly be restored to its original condition.

Only if the restoration would be so extensive as to be

impractical may the vehicle be turned over to a govern-

mental agency. In this case it could well be said that

there would be no "clear proceeds" of a sale because it

would cost more than the vehicle is worth to restore it

to saleable condition. The new provision authorizing the

vehicle to be turned over to the State Bureau of Investi-

gation contains no such restrictive feature and rests solely

in the discretion of the presiding judge. The new provi-

sion thus may be in conflict with Article IX, Section 5,

of the Constitution of North Carolina:

[T]he clear proceeds of all penalties and forfeitures

and of all fines collected in the several counties

for any breach of the penal or military laws of the

State . . . shall belong to and remain in the several

counties, and shall be faithfully appropriated for

establishing and maintaining free public schools in

the several countries of this State ....

Barbiturate ami Stimulant Drug Amendments

The amendments to the article on barbiturate and

stimulant drugs are contained in Chapter 620 (HB 618)

(May 19). The sections affected are:

G.S. 90-113.2(5): added to make it unlawful to pos-

sess barbiturate or stimulant drugs for the purpose of

unlawful sale or dispostion and to state that possession of

100 or more tablets, capsules, or other dosage forms of

either drug or a combination of them is prima facie evi-

dence of such unlawful possession.

G.S. 90-113.2(6): added to make it unlawful to pos-

sess a hypodermic syringe, needle, or like instrument for

the purpose of administering barbiturate or stimulant drugs

without a certificate of a physician issued within the past

year.

G.S. 90-113.3 (a): amended to include a cross reference

to the two subdivisions added above.

G.S. 90-113.5: amended to broaden the requirement

that all persons other than carriers keep records relating

to barbiturate or stimulant drugs dealt with for at least

two years. The section previously applied only to in-

voices; as amended it applies to prescriptions, orders, and

other relevant records. It additionally requires that all

records and stocks of the drugs in question be open for

inspection to federal and state officers under a duty to

enforce the drug laws. Prohibits any investigating officer

from divulging information as to such records gained by

virtue of his office "except in connection with a prose-

cution or proceeding in court, or before a licensing board

or officer to which prosecution or proceeding the person

to whom such . . . records relate is a party."

G.S. 90-113.7: added to govern seizure and forfeiture

of conveyances (with former section 90-113.7 setting out

penalties amended and renumbered as G.S. 90-113.8). The
section prohibitis using any vehicle, vessel, or aircraft to

transport, possess, or conceal, or to facilitate any unlawful

dealings in, barbiturates or stimulants. Any conveyance

used in violation of the section must be seized, except

those having an empty gross weight of more than 7,000

pounds and operated by a person other than the registered

owner. Forfeiture of seized conveyances is to be under

the same procedure as provided in the case of unlawful

transportation of intoxicating liquor, except that the pre-

siding judge is granted discretion to transfer the convey-

ance to the State Bureau of Investigation for use in of-

ficial drug investigations upon application of the Bureau.

The same constitutional problem arises here as that dis-

cussed in connection with the similar provision added to

the Uniform Narcotic Drug Act.

G.S. 90-113.8: amends penalty provisions of former

section 90-113.7 and renumbers it as noted. The previous

penalty for all violations under the act was a misdemeanor

for first offenses and a felony for second offenses. The
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revised penalty section retains this basic punishment scheme,

but provides that anyone violating new G.S. 90-113.2(5)

is guilt)' of a felony punishable by imprisonment for not

less than six months nor more than five years. Second

and siabsequent convictions of G.S. 90-113.2(5) are pun-

ishable by imprisonment for not less than one nor more
than ten years. As before, drug offenses under the fed-

eral law and the laws of other states are to be counted in

determining whether an offense is a second or subsequent

one.

Election Felony

Some recent election investigations in Madison County
highlighted the fact that the felony provisions of G.S.

163-197(9) applied only to false returns of a primary or

election and to fraudulent erasures or alterations in regis-

tration and poll books. Chapter 899 (SB 269) (June 10)

amended that statute to make it a felony to alter, conceal,

or destroy "any election ballot, book, record, return or

process with intent to commit a fraud . . .
." (For a fuller

discussion of this chapter, see ELECTION LAWS, Sep-

tember 196 5 Popular Goi criimcnf.)

Telephone Harassment

A pair of acts makes similar amendments to G.S. 14-

196.1 and -196.2 to forbid persons from making repeated

telephone calls for the purpose of annoying, molesting, or

harassing another. Chapter 836 (SB 391) (June 8)

amends G.S. 14-196.2 to prohibit unidentified persons

from calling anyone repeatedly for the above purpose.

Chapter 837 (SB 392) (June 8) amends G.S. 14-196.1

to prohibit any person from making such harassing calls

to a female. This section is appHcable whether or not the

caller identifies himself or herself.

Obscene Films, Broadcasts, anJ Television Performances

In connection with obscene and undesirable motion
pictures, HB 73 should be mentioned. It would have
made it unlawful to show motion pictures ( 1 )

portraying
mayhem or extreme violence as the principal attraction

or dominant theme or (2) portraying drug addiction in

an attractive manner so as to encourage unlawful use of
narcotic drugs and barbiturates. This bill obviously posed
constitutional problems and was not reported by the House
committee to which it was referred.

The act which passed merely added a technical amend-
ment to G.S. 14-189.1 (a). This section was copied from a

draft of the Model Penal Code to prohibit dissemination
of obscenity. Dissemination of obscenity was broadly de-
fmed in general terms to include almost every imaginable
kind of dissemination. Chapter 164 (SB 71) (April 5),
though, adds a new subdivision (4) to G.S. 14-189.1 (a) to
cover various activities in relation to exhibiting, televising,

broadcasting, or presenting "any obscene still or motion
picture, film, film strip, or projection slide, or sound re-

cording, sound tape, or sound track, which is a represen-
tation, embodiment, performance, or publication of the
obscene."

The added section may have the unintended effect of
narrowing the scope of the statute. So long as it was in
general terms obviously meant to be all-inclusive, there
was good reason to argue that unusual or newly-developed
methods of disseminating obscenity would be covered. Now,
since there is a specific listing of items, the courts will

have a much stronger tendency to hold anything not ex-

plicitly mentioned — at least in the area of telecom-

munications and visual and sound recordings — as out-

side the coverage of the statute. One item, for example,

not included in the above list is the widely-used technique

of tape recording television images; the new act only in-

cludes sound recordings. It is conceivable that a perform-

ance might be visually obscene without any accompany-
ing obscene sounds or words.

Dumping on the Lands of Another

Chapter 300 (HB 419) (April 22) deletes the refer-

ence in G.S. 14-128 to wilful deposit of trash, debris,

garbage, or litter on the lands of another without consent.

As revised, the section applies merely to injury or removal

of plants and trees on the lands of another without

consent.

The chapter next adds new G.S. 14-134.1 to make it

unlawful either temporarily or permanently to deposit

"any trash, refuse, garbage, debris, litter, plastic materials,

scrapped vehicle or equipment, or waste materials of any

kind" upon the lands of another without written consent.

The new section additionally prohibits depositing any such

materials in any river or stream. The section does not apply

to public dumps maintained by municipalities.

The punishment for G.S. 14-134.1 — in form at least

— varies from that applicable under G.S. 14-128. The
new punishment is stated as being "punishable by a fine

of fifty dollars ($50) or thirty (3 0) days in jail." G.S.

14-12 8, as is more usual, provides that the punishment

should not exceed those limits.

Laws Relating to Weapons

Furnishing Weapons to Children

Chapter 813 (HB 152) (June 4) started out as a bill

which would have prevented a parent or other person

responsible for a child under 12 from knowingly per-

mitting the child to have or use an air rifle, an air pistol,

or a BB gun. The form of the bill was to add these

weapons to the hst of dangerous weapons forbidden chil-

dren under G.S. 14-316. Before final passage, however,

the bill had been turned inside out and positively excluded

air rifles, air pistols, and BB guns from the dangerous

weapon category under G.S. 14-316 in all but 16 coun-

ties: Anson, Caldwell, Casivell, Choivan, Cleieland, Dur-

ham, Forsyth, Gaston, Harnett, Haywood, Mecklenburg,

Stanly, Stokes, Surry, Union, and Vance.

G.S. 14-316 was in the course of passage also amended

in a way applicable to all counties of North Carolina. The

act permits a child to use a gun, pistol, or other dangerous

weapon when under the supervision of his parent,

guardian, or a person standing in loco parentis.

Deadly Weapon Disposition

In 1959 a bill was introduced to give the sheriff the

duty of handling pistol permits under G.S. 14-402, et

seq., and of disposing of confiscated concealed weapons

under G. S. 14-2o9. Forty counties, however, exempted

themselves from the 19 59 act — thus leaving these

duties in the hands of the clerks in those counties. This

session Chapter 954 (HB 201) (June 11) amended the

procedure for disposing of confiscated concealed weapons

(Continued on page 22)
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Traffic Cases and the

New District Court System

[Editor's Note. This article, slight-

ly modified, is the text of an address

by the author before the Standing

Committee on the Traffic Court

Program of the American Bar Associa-

tion at its annual convention, Miami,

Florida, in August, 2 965.]

In April of this year, the North
Carolina General Assembly enacted the

"Judicial Department Act of 1965."

This is the second step in a 10-year

campaign to modernize and reform

the State's lower court system. The
first step was achieved in 1962, when
the people by popular vote over-

whelmingly adopted an amendment
to the Constitution which entirely

rewrote the Judicial Article. These

two steps, taken together, over the

next few years will bring North
Carolina's court system into the 20th

century.

Old Court System
Following is a very brief outline

of the present North Carolina court

system, the inadequacies of which
gave rise in the mid-5 0's to the re-

form movement. North Carolina has

the fairly standard three-level ar-

rangement of courts: the appellate

level, consisting of the Supreme
Court; the general trial jurisdiction

level, consisting of the Superior

Court, characterized by unlimited

civil and criminal jurisdiction, with

indictment by grand jur)% trial by a

constitutional twelve-man petit jury,

and concurrent jurisdiction (in most
counties) over misdemeanors; and, on

the lowest level, a hodgepodge of local

courts of limited jurisdiction, includ-

ing, at the very bottom, the fee-

comoensated Justice of the Peace.

Under the new court system, the

Supreme Court will remain un-

changed. Unchanged also will be the

general trial jurisdiction court (Su-

perior Court), save for the loss in

some counties of its concurrent juris-

diction over misdemeanors, and loss

on the civil side of cases involving

$5,000 or less in money value.

By C. E. Hinsdale

It is on the third, or lowest, level

of courts that the change is most
noticeable. Here the entire level is

swept away — lock, stock, and bar-

rel. North Carolina's present system

of lower courts — and I use the word
"system" loosely — consists of about

180 city and county courts of every

conceivable description. These courts

have been created over the decades

since the Constitution of 1868 by
special acts of the legislature, and by
general acts with so many local ex-

ceptions as to amount to special acts,

each amended again and again over

the years, so that it is hterally true

that no two of these 180-odd courts

are alike. They vary in jurisdiction,

(both territorial and subject matter),

in procedure, in practices, in organi-

zation, and in costs, from county to

county and city to city, so that not

even lawyers, in moving from one

court to another, know exactly what
to expect. Some counties have six to

nine of these courts; other counties

have none.

These recorders' courts (to use the

most common name for them) are

characterized, except in five or six of

the largest cities, by part-time judges

and part-time solicitors. One-fourth

of the judges have no legal training.

They are locally paid, and subject to

local political influences. Costs of

court vary from a low of about $9

to a high of about $27 for the same

type of case, giving rise to the sus-

picion that sometimes the court ex-

ists more to earn a profit for the

local treasury rather than to dispense

justice.

At the bottom of this so-called

system are the Justices of the Peace
— about 900 of them — still com-
pensated in criminal cases entirely by

fees levied against the convicted de-

fendant. (If the Justice acquits the

defendant, he receives no fee for his

services). The blatant injustice of an

arangement such as this, plus the

Justice's unsupervised conduct and

generally undignified surroundings,

were the most frequently cited ex-

amples of the need for court reform

in North Carolina during the entire

court reform campaign.

District Court Division

In place of this jungle of confus-

ing and inefficient lower courts.

North Carolina will have a District

Court Division, which will be the

lowest level of a three-level, single,

unified General Court of Justice. The
two top levels of the General Court

of Justice are the Appellate Division

(the present Supreme Court), and the

Superior Court Division. The two top

levels are already in existence, and, as

noted earlier, will continue substan-

tially unchanged.

The District Court Division will

sit, as a district court, in each county

of the state, and will be exactly the

same in each county — no variations

in jurisdiction, procedures, organiza-

tion, or costs. The district court will

have exclusive misdemeanor jurisdic-

tion, and $5,000 money - value civil

jurisdiction, plus authority in domes-

tic relations and juvenile mntrers.

The State is divided into 30 district

court districts, the boundaries of

which, for reasons of simplicity and

practicality, are the same as the 30

superior court judicial districts. Dis-

tricts will thereby be composed of

from one to seven counties, the aver-

age being three. Each district court

district will be allotted from two to

six district court judges, depending

on the population of the district.

Judges will be elected by the people

of the district for four-year terms.

Th'S is a constitutional provision.

While the national trend seems to be

away from popular election of judges,

this issue was thoroughly debated in

North Carolina in 1959 and 1961, and

the reform group which urged ap-

pointment or nonpartisan election of

judges was defeated in the General

Assembly. For the next few years at

least, and probably for longer than

that, judges in North Carolina are go-

ing to be elected in the regular old-

fashioned way.

District court judges must devote

their full time to the duties of the

office — no more part-time judges,

holding court on Monday morning

and practicing law or running a store

the remainder of the week. Judges

will be paid $15,000 annual salary,

and required to give up the practice

of law or other gainful occupation.

Since there will be, in most dis-

(Continued on page 3 7)
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By Taylor McMillail

AGRICULTURAL II

LEGISLATION

Chapter numbers given refer to the

1965 Session Laws of North Carolina.

HB and SB numbers are the numbers

of bills introduced in the House and

in the Senate, respecfiiely. GS num-
bers refer to sections in the General

Statutes of North Carolina.

Every significant piece of agricul-

tural legislation introduced at the 196 5

Session of the North Carolina General

Assembly was enacted into law. The
new laws range from those that

strengthen or clarify existing regula-

tory programs to those that provide

for research in improving existing

production and encouraging further

agricultural diversification.

Regulation

Milk La IV

G.S. 106-266.21 prohibits the retail

sale of milk below cost for the pur-

pose of injuring, harassing or destroy-

ing competition. "Cost" was defined as

the price paid for milk in the market
area where the sale was made plus a

reasonable allocation of processing and
marketing expenses. Evidence of sale

below cost is prima facie evidence of

violation of the section, and the bur-

den of rebuttal is upon the alleged

violator. Pursuant to this section, the

North Carolina Milk Commission ob-

tained an injunction against a Win-
ston-Salem groceryman who had sold

milk to consumers at his wholesale

price. In Milk Commission i\ Dagen-
'hardt, 261 N.C. 281 (1964) the in-

junction was vacated on the grounds
that although the sale was below cost

as defined above, there was no evidence
that it was for the purpose of injur-

ing, harassing or destroying competi-
tion among retail grocers. There was
evidence to the effect that the sales

were damaging to wholesalers who
make home deliveries to the retail

trade, but the complaint had only al-

leged that other retail grocers were
damaged.

While similar price cutting might

successfully be stopped if it were al-

leged and proved that it was damag-
ing wholesalers selling to the retail

trade, in light of this experience, it

was felt that retailers needed clearer

guidelines as to what constitutes sales

below cost. Accordingly, Chapter 936
(HB 1045) redefines cost to the re-

tailer as "the invoice price paid or in-

curred for the purchase of milk, plus

a minimum of seven per cent (7%)
of the invoice price computed to the

nearest half cent per sales unit."

Where a retailer processes its own milk,

or purchases its milk from a subsidi-

ary, "cost" is defined as the prevailing

wholesale price to retailers in that

market area plus a mark-up of seven

per cent computed to the nearest half

cent.

The new amendments give some
tolerance to retailers with special ac-

counting procedures or who must sell

milk under unique circumstances.

Sales may be permitted at less than the

seven per cent minimum if the re-

tailer is able to prove a reduced cost

in accord with a reasonable standard

or method of accounting regularly em
ployed by him. Also, the presumption

of violation of the law, made by

proof of sale below cost, may be re-

butted by proof of any of the follow-

ing facts: (1) the merchandise was

damaged, or (2) the milk was sold

upon the final liquidation of a busi-

ness, or (3) the milk was sold to an

organized charity or to a relief agency,

or (4) the milk was sold by an offi-

cer acting under the direction of the

court.

This legislation is expected to halt

the retail practice of using milk as a

"loss leader."

With respect to the authority of

the Milk Commission to fix prices to

be paid producers of milk by distribu-

tors. Chapter 936 amends G.S. 106-

266.8 to make it clear that the re-

sale of milk outside of the state shall

not affect the right of the Cornmis-

sion to set the minimum price to be

paid to the producers. In setting such

prices the Commission is to consider

the prevailing producer prices estab-

lished by state or federal milk control

agencies operating in such other states.

Egg Laic

The North Carolina Egg Law (G.S.

Chapter 106, Article 25), last amend-

ed in 195 5, is completely rewritten

by Chapter 1138 (HB 264). These

amendments are designed to bring the

North Carolina law into more gen-

eral conformity with those of other

states and to place the state's industry

in a more competitive position. Under
the act, the Board of Agriculture con-

tinues to have general authority over

the processing and marketing of eggs

with respect to sanitation, quality, size

or weight class, labeling and adver-

tising.

The new law differs significantly

from the old provisions in the follow-

ing respects:

( 1
) Formerly, distributors were

charged for the support of the egg

program by payment of an inspec-

tion fee not exceeding one-fifteenth

of a cent per dozen eggs sold or dis-

tributed. Now, the expense of the pro-

gram will be borne by the state.

Chapter 1138 repeals the inspection

fee and appropriates from the general

fund S58,014 for the 1965-66 fiscal

year and $60,051 for the 1966-67 fis-

cal year.

(2) "Egg" is redefined to include

"processed egg products." Formerly,

the Board's authority only extended

to shell eggs; now, control is extended

to cover such items as dried, pow-

dered and liquid frozen eggs.

(3) Only producers marketing eggs

of their own production on the prem-

ises where produced or when their

sales do not exceed 60 dozen per

week are exempt from coverage. As
originally introduced, the bill provided

that such producers would not have
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been exempt if they advertised and

the bill would have limited the ex-

emption to those not selling over 30

dozen per week. The 195 5 amend-

ment exempted all producers selling

eggs only from their own flock.

(4) The Department of Agricul-

ture is given the specific authority to

issue "stop sale orders" on lots of eggs

in violation of the law. Such an order

"shall prohibit the further marketing

of the eggs subject to it until such

eggs are released by the state agency."

The Commissioner is also authorized

to seek injunctions restraining the vi-

olation of the Article.

Commercial Feeding Sttiffs

G.S.Ch. 106, Article 9 provides

for the regulation of commercial feed-

ing stuffs by the Department of Agri-

culture. Such feeds are to be regis-

tered with the Commissioner of Agri-

culture and an analysis furnished him.

Feed packages must be properly la-

beled, carry a guarantee, and be sold

in required weights. Penalties for vio-

lation of the law are prescribed. The
Department enforces the program by

means of an inspection program. Chap-

ter 799 (HB 3 87) reduces the inspec-

tion tax to a fee of 12 cents per ton.

(Hitherto the program was financed

by an inspection tax of 2 5 cents per-

ton imposed on manufacturers, im-

porters, jobbers, agents, or sellers of

concentrated commercial feeding

stuff.) Revenues from the tax have

exceeded the cost of administering the

program, and the Department has used

the excess for the support of allied

programs.

G.S. 106-96 exempts "custom-

mixed feeds" as defined in G.S. 106-

95.1 from registration requirements.

Chapter 799 amends G.S. 106-95.1 by

changing the designation "custom-

mixed feeds" to "customer formula

feed" and redefining it as a feed "each

batch of which is mixed according to

the formula of the customer, furnished

in writing over the signature of the

customer or his designated agent, not

to be stocked or displayed in sales

areas and not to be sold commercially

by any person, firm or corporation in

the course of his or its regular

business."

With respect to customer formula

feed, Chapter 799 amends G.S. 106-

99 to make it clear that only concen-

trates and so-called mineral feeds used

In manufacturing such feed shall be

subject to the inspection fee. The new

act provides for additional control

over the sale of customer formula
feeds. An invoice must be supplied

the customer at the time of delivery

of such feed and must contain the

following information: name and ad-

dress of manufacturer and customer;

date of sale; product name brand, if

any; and number of pounds of each

registered commercial feed used in the

mixture and name and number of

pounds of each other feed ingredient

added, unless the invoice carries a

code which identifies a formula on
file with the manufacturer. If the

feed includes any medications, the in-

voice must show the amount present,

directions for use and warning against

misuse of the feed. Detection proce-

dures for invoice misrepresentations

are not specified, but under G.S. 106-

106 any violation of the article is

made a misdemeanor.

G.S. 106-99 is also amended to

permit manufacturers of registered

feeds to apply for numbered permits

authorizing them to purchase concen-
trated commercial feeding stuffs. The
permit may be issued in the discretion

of the Commissioner, and the respon-

sibility for the payment of the inspec-

tion fee will then be assumed by the

purchaser to whom the permit was is-

sued. The Commissioner may cancel

any such permit without notice.

The amendments to Article 9 do
not change the result of the North
Carolina Supreme Court's decision in

the case of Graham, Commissioner of
Agriculture i. Farms, Inc., 263 N.C.
66 (1964). The facts of that case

are as follows: the defendant corpora-

tion was engaged in a large poultry

operation producing about eight and
one-half million chickens per year;

feed was supplied by the defendant's

own mill adjacent to its hatcheries;

feed stuffs were purchased from
various suppliers, stored at the mill,

and mixed according to formula as

needed. Almost all of this feed was
hauled to the broiler houses of inde-

pendent farmers who were engaged

in "growing out" defendant's chick-

ens. Under the arrangement the

owners of the houses furnished the

water, fuel, electricity, and labor nec-

essary to raise the birds. The corpora-

tion furnished the chicks, feed, medi-

cation, litter, and feed bins and super-

vised the entire operation. The de-

fendant paid the farmer six and one-

quarter cents for every bird "grown
out." The Department of Agriculture

sought to apply the inspection tax

to this feed pursuant to G. S 106-

99 which states that the tax "shall

apply to all commercial feeding stuff

furnished, suppUed, or used, for the

growing or feeding under contract or

agreement (emphasis supplied), of

. . . poultry." The court held that the

farmers engaged in the "growing
out" process, since they were under

the direct supervision and control of

the defendant, were not independent

contractors but employees. The court

also pointed out that the purpose of

the article is to protect farmer-buy-

ers from manufacturer-sellers of con-

cenrated, commercial feeds who
might sell substandard or mislabeled

feed stuff. The court noted that as

a custom-mixer of feed for its own
uses, the defendant fell within not

the regulated but the protected class.

Chapter 799 adopts the language

of the court decision as follows:

G.S 106-93. Purpose. The
purpose of this article is to pro-

tect a farmer-buyer from the

manufacturer-seller of concen-

trated, commercial feeds who
might sell substandard or mis-

labeled feed stuff, and not to

protect from himself a farmer

who mixes his own feed.

Agricultural 'Warehouse Act

G.S. Ch. 106, Article 3 8 which pro-

vides for a state warehouse system

for cotton and other agricultural

products, is amended by Chapter

1029 (HB 959) and 're-entitled

"North Carolina Agricultural Ware-
house Act." Chapter 103 8 (HB1003)
adds a new section to the article with

respect to bonding procedures pur-

suant to the United States Warehouse

Act.

GS 106-440 provides that the State

Warehouse Superintendent "shall

have the power to sue, or to be sued,

in the courts of this state in his offi-

cial capacity, but not as an individ-

ual, except in case of tort or neglect

of duty, when the action shall be

upon his bond." Apparently, there

has been some question as to the na-

ture and extent of tort liability both

with respect to the State and the offi-

cials and employees of the warehouse

svstem on their bonds. There have

apparently also been questions as to

the adequacy and scope of bonding

procedures and as to the status of

State-licensed warehouses in relation

to the United States Warehouse Act.

To clear up these questions Chap-
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ters 1029 and 1038 do the follow-

ing:

(1) The status of warehouses op-

erated under direct state management
and those which are privately owned,

but Ucensed and supervised by the

State, is clarified. GS 106-439 is

amended to make it clear that the

State Warehouse Superintendent may
lease warehouses for State operation

by State employees, and that he may
also "lease from and . . . Ucense pri-

vate or corporate warehouse property

for the warehousing of . . . agricul-

tural commodities under State license,

general supervision and control."

"The terms and conditions of the

State hcense shall prevail over the

stated terms and conditions of the

lease."

The Board of Agriculture and the

State Warehouse Superintendent are

authorized to make rules and regu-

lations as to the licensing and opera-

tion of privately owned warehouses

and their individual officials and

employees. Such warehouses are to be

considered "component units of the

State Warehouse System" and may
be required or permitted to comply

with the United States Warehouse law

in the same manner as State owned
or leased warehouses operated directly

by the State. Licenses of these ware-

houses and their officials and em-
ployees may be revoked at any time,

with or without cause, in the "unfet-

tered" discretion of the Board or the

Superintendent.

(2) Clearly drawn is the distinc-

tion between officials and employees

of the State engaged in the adminis-

tration of the warehouse system and

officials and employees of privately

owned warehouses licensed pursuant

to the Act. A new section defines in

detail what constitutes an employer-

employee relationship; it also provides

that no person acting pursuant to the

Article shall be deemed an employee,

agent, or officer of the State, the

Board of Agriculture, the Warehouse

Superintendent, or the State Ware-
house System unless all of the follow-

ing is true:

(a) he is specifically made an

employee by the Article, by pertinent

regulations, and by express contract,

(b) he is actually engaged in and
within the scope of his duties as an

employee,

(c) he is compensated in whole or

in part by State funds or funds with-
in the control of the State,

(d) he is subject to the right of

the State to hire and fire and to

prescribe the terms and conditions of

his employment, and

(e) in the performance of his

duties, he is under the direct super-

vision and control of the State.

The new law provides that offi-

cials and employees (whether licensed

or not) of privately owned and

licensed warehouses shall not be

deemed employees of the state.

(3) It is provided that the State

warehouse system shall assume no re-

sponsibihty for fluctuation in weight

or grade or quality of stored com-
modities due to natural causes; for-

merly, state responsibility was denied

only in the instance of weight fluct-

uations.

(4) Chapter 1029 permits the

State Warehouse Superintendent to re-

quire bonds with corporate surety

from privately owned and licensed

warehouse facilities and from their

officials and employees. The Superin-

tendent, his officials and employees

are already required to give bond.

Chapter 103 8 provides that any

bond required by the United States

Warehouse Act shall be procured in

the name of the State and shall show
the State of North Carolina as the

principal obligor thereon. Obligations

arising under the bond shall be pri-

marily directed against and encumber
the State Warehouse Indemnifying or

Guaranty Fund as provided in the

Article. Causes of action under such

bonds shall constitute claims and suits

against the State, whether designated

as a party defendant or not, and not

claims against any officer, employee,

agency or instrumentality of the State

in administering the Article. These

individuals are not individually re-

sponsible except as specifically provid-

ed in the Article.

In summary, these amendments
have brought privately owned ware-

houses clearly within the regulatory

powers of the State, but have care-

fully avoided the possibility of State

liability for the negligence of private

management. Bonding procedures

have been clarified; privately licensed

warehouses may be required to com-
ply with the requirements of the

United States Warehouse Act as do

State-operated warehouses; and the

soundness of the privately licensed

warehouses has been strengthened by
authorizing the Superintendent to re-

quire their officials and employees to

make bond in the same manner as

those operating state warehouses. The

State has avoided the possibility of

damage suits when the grade or qual-

ity of stored commodities is reduced

due to natural causes.

Excise Tax on
Certain Oleomargarines

G.S. 106-239 imposes an excise tax

of ten cents per pound on all oleo-

margarines sold or exchanged within

the State which contain oil and fat

ingredients other than those enumer-
ated. Chapter 697 (SB 211) adds to

the list of ingredients (the inclusion

of which cause oleomargarines to be

exempt from the tax) any vegetable

fats or oils produced in the United
States from agricultural commodities

grown or produced in the United
States.

Research

A number of research programs
affecting agriculture was authorized

by the 1965 General Assembly.

Tobacco Biodynamics

Research Laboratory

Chapter 918 (HB 167) provides

funds for the establishment and sup-

port of a Tobacco Biodynamics Re-
search Laboratory at facilities made
available by North Carolina State Uni-
versity at Raleigh. Money is appropri-

ated from the General Fund to North
Carolina State in the amount of

$150,000 for the 1965-66 fiscal year

and $300,000 for the \966-67 fiscal

year. The bill recites that "all phases

of tobacco technology — its breed-

ing, its nutrition, its growth and
physiology, its disease reaction, its

susceptibihty to insect attack, its cur-

ability, its quality assessment, its

enginee-ing of operations — are af-

fected by complex and interrelated

biodynamic forces that are extremely

difficult to evaluate." The bill notes

that research in these areas is of vital

interest to those engaged in the grow-
ing, processing and manufacturing of

tobacco and that such research activi-

ties would "contribute to the produc-

tion of a raw commodity of high usa-

bility which will make a satisfying

end product for the consumer."

Cucumbers, Peanuts and Grapes

In a further effort to promote
agriculture diversification within the

State, several bills were enacted which
are designed to foster the production

and marketing of non-traditional

agricultural commodities.

(Continued on page 26)
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1965 CHANGES in

NORTH CAROLINA
FIRE LAWS

chapter numbers given refer to the

1965 Session Laws of North Carolina.

HB and SB numbers are the numbers

of bills introduced in the House and

in the Senate, respectively. GS num-
bers refer to sectimis in the General

Statutes of North Carolina.

The 1965 General Assembly en-

acted five statutes, statewide in appli-

cation, which make substantial chang-

es in North Carolina's fire laws. These

acts were introduced by Representa-

tive Emmett W. Burden of Bertie

County, and were warmly supported

by the North Carolina State Fire-

men's Association.

Counly Fire Prevention Codes

Chapter 626 (HB 842), probably

the most significant of the five acts,

adds a new subsection (39b) to GS
153-9, authorizing boards of county

commissioners to adopt regulations

for the safeguarding of life and prop-

erty from the hazards of fire and ex-

plosion. Such regulations, when ap-

proved by the North Carolina State

Building Code Council, will consti-

tute a county fire prevention code

and will have the force and effect of

law in all areas of the county out-

side the corporate limits of cities and

towns.

The fire prevention code will be

enforced by county fire prevention

inspectors appointed by the respective

boards of county commissioners.

Terms of employment, compensation,

and duties of inspectors will be de-

termined by the county commission-

ers. However, inspectors may be as-

signed only those duties approved by
the State Building Code Council. The
appointment of inspectors will not

necessarily require the hiring of addi-

tional personnel because Chapter 626
specifically provides that the county
fire marshal, building inspector, elec-

trical inspector, or other official or

employee may be utilized to perform
an inspector's duties. Also, two or

more counties may designate the same

person to make inspections and per-

form other functions required by the
Act.

The appointment of all inspectors

is subject to confirmation by the

North Carolina Commissioner of In-

surance, who is authorized to estab-

lish qualifications for inspectors. Ap-
proval by the Insurance Commission-
er will probably necessitate, as a mini-
mum requirement, that prospective

inspectors pass a written examination.

Chapter 626 does not prescribe the

contents for county fire prevention

codes- Full authority in this respect is

vested in the boards of county com-
missioners. But it is anticipated that

a code similar to the one recommend-
ed by the American Insurance Asso-
ciation (successor to the National
Board of Fire Underwriters) will be
adopted in whole or in part by most
counties.

Mutual Aid and Immunities

A long-standing problem for fire

departments has been related to their

authority, or lack of authority, to an-

swer calls and render assistance out-

side the political subdivision or other

area they normally serve. In the past

the General Assembly has attacked

this problem on a piece-meal basis.

For instance, in 1919 governing bodies

of municipal corporations were auth-

orized to provide fire protection out-

side the corporate limits for a distance

not exceeding two miles; and in 1941

the law was amended to permit furn-

ishing of such protection within an

area of up to 12 miles from the city

limits. A State Volunteer Fire Depart-

ment was created in 1939 for the ex-

press purpose of allowing counties to

contract with municipaUties for fire

protection, and no limit whatsoever

was placed on the distance that city

firemen and apparatus could be sent

from the corporate limits. The estab-

lishment of rural fire protection dis-

tricts was authorized by the 1951

General Assembly with no specific

authority given to answer calls out-

By Ben F. Loeb, Jr.

side the district. Such is also the

case with county fire departments
whose statutory base dates from 1945.

Chapter 707 (HB 838) ends much
of the confusion and uncertainty in

this area by providing that counties,

municipal corporations, fire protec-
tion districts, sanitary districts, and
incorporated fire departments shall

have full authority to send, or to de-

cline to send firemen and apparatus
beyond the territorial limits they nor-
mally serve. No limitation is placed
on the area within which assistance

may be rendered. One remaining prob-
lem, hopefully not of major import-
ance, is the effect of the phrase "or
to decline to send firemen and appa-
ratus" on a provision of GS 113-5 5

which authorizes forest rangers to

summon male residents between the

ages of 18 and 45 years to assist in

extinguishing fires. Evidently the

practice in some counties has been for

rangers to summon firemen to help

in fighting forest fires. The question

presented, of course, is whether fire

departments, pursuant to Chapter
707, may now decline to send firemen
and apparatus when they are request-

ed by rangers. The answer to this

question may very well have to await
either an administrative agreement or

judicial determination.

Some doubt has also existed with
regard to privileges and immunities of

firemen rendering assistance outside

the city, county, district or other

area customarily served. GS 160-23 8,

which appears to afford some protec-

tion to municipal firemen, states in

part:

"Any employee of a munici-

pal fire department, while en-

gaged in any duty or activity in

connection with the provisions of

this section, or pursuant to or-

ders or instructions from his of-

ficers or superiors, shall have the

same rights under the Work-
men's Compensation Law, and
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shall be entitled to all such other

rights, privileges, exemptions,

and immunities, as if such duty

or activity were performed with-

in the corporate limits of the

municipality by which he was

employed; and all such employ-

ees shall be entitled to all such

rights, privileges, immunities and

exemptions, irrespective of where

such duties or activities are per-

formed."

Somewhat similar provisions concern-

ing members of fire protection dis-

trict fire departments are set out in

GS 69-25.8 as follows:

"Members of any . . . fire pro-

tection district fire department

shall have all of the immunities,

privileges, and rights, including

coverage by workmen's compen-

sation insurance, when perform-

ing any of the functions auth-

orized by this Article, as mem-
bers of a county fire department

would have in performing their

duties in and for a county, or

as members of a municipal fire

department would have in per-

forming their duties for and

within the corporate limits of the

municipal corporation."

However, an opinion of the North

Carolina Attorney General cast seri-

ous doubt as to the scope and mean-

ing of GS 69-25.8. In a letter dated

April 9, 1964, the Attorney General

stated in substance that GS 69-2 5.8

was not sufficiently broad to provide

privileges and immunities for fire

district personnel answering calls out-

side the district.

Chapter 707 has now eliminated

these ambiguities by providing that

members and employees of county,

municipal, fire protection district,

sanitary district, and incorporated fire

departments, when responding to a

call outside the territorial limits nor-

mally served, shall have all authority,

rights, privileges, and immunities (in-

cluding workmen's compensation cov-

erage) as they enjoy while work-

ing at a fire or other emergency in-

side the political subdivision or other

territory normally served. Chapter
707 also contains a provision guaran-

teeing political subdivisions, districts,

and incorporated fire departments ex-

tra-territorial privileges and immuni-
ties in attending an emergency out-

side their territorial limits.

Authority at Fire

There are no relevant North Caro-

lina Supreme Court cases concerning

the authority of firemen at the scene

of a fire, and only one statute deals

with the subject. A 1961 act, GS 20-

114.1, permits uniformed regular and

volunteer firemen to direct traffic

and enforce traffic laws in connec-

tion with their duties as firemen. The
lack of specific authority hampers fire

fighting in general and occasionally

even results in firemen being ordered

off the premises by the owner of

property which is burning.

To remedy abuses resulting from

this void in the law, the General As-

sembly enacted Chapter 648 (HB
839) authorizing members and em-

ployees of county, municipal corpora-

tion, fire protection district, sanitary

district, and privately incorporated

fire departments to do all acts rea-

sonably necessary to extinguish fires

and protect life and property from

fire. Persons wilfully interfering in

any manner with firemen engaged in

the performance of their duties will

henceforth be guilty of a misdemean-

or, punishable in the discretion of the

court.

Enlargement of Fire

Protection Districts

Chapter 62 5 (HB 841) amends

GS 69-25.11 (1) to simphfy the pro-

cess for increasing the area of rural

fire protection districts. In the past

fire protection district boundaries

could be extended to take in adjoin-

ing territory only upon: (1) appli-

cation of all owners of the territory

to be included; and (2) unanimous
written recommendation of the fire

protection district commissioners; and

(3) approval of a majority of the

board of directors of the corporation

furnishing fire protection to the dis-

trict; and (4) approval of the

board or boards of county commis-
sioners of the county or counties in

which the fire protection district was

located. The difficulty with this pro-

cedure has been in securing the unan-

imous consent of property owners in

the area to be added. Theoretically at

least one dissenting land-owner could

prevent a large area from having fire

protection.

As amended by Chapter 62 5, GS
69-2 5.11 (1) permits fire protection

districts to be enlarged upon applica-

tion of a ttvo-thirds majority of the

owners of the new territory to be in-

cluded. Approval of boundary exten-

sions by the fire protection district

commissioners, the directors of the

corporation furnishing the fire pro-

tection, and the board or boards of

county commissioners is still re-

quired; and only territory directly ad-

jacent to existing districts may be so

annexed.

A provision was also added to in-

sure that property owners who did

not sign the application would have

notice of the proposed extension of

district boundaries. Before an exten-

sion is approved by a board of county

comm.issioners notice must be given

inviting interested citizens to appear

at a designated meeting of the com-
missioners. This notice is to be: (1)

published once a week for two suc-

cessive calendar weeks in a newspaper

having general circulation in the dis-

trict; and (2) posted at the court-

house door in each county affected;

and (3) posted at three public places

in the area to be included. It is re-

quired that the notices be posted and

published for the first time not less

than 1 5 days prior to the date fixed

for hearings before the board of

county commissioners.

Firemen's Association

Delegates

Chapter 624 (HB 840) amends GS
118-10 to eliminate the requirement

that fire departments send at least one

accredited delegate to annual meetings

of the North Carolina State Firemen's

Association. Prior to passage of this

amendment any city, town or village

whose fire department failed to send

a delegate forfeited its right to the

next annual payment from the North
Carolina Insurance Commissioner to

the local firemen's relief fund. Chap-
ter 624 also struck, as surplusage, a

proviso of GS 118-10 which author-

ized the executive committee of the

Firemen's Association to excuse dele-

gates from attendance at annual

meetings. GS 118-10 still requires, as

a prerequisite to receiving payments

from the Insurance Commissioner,

that fire departments be members of

the State Firemen's Association and

comply with the Association's consti-

tution and by-laws. It would appear

that even now attendance of dele-

gates at annual meetings could be re-

quired by the insertion of appropri-

ate provisions in the Association's

constitution or by-laws.

(Contiiiuccl on page 27)
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The Administrative Office of the Courts

By C. E. Hinsdale

The Judicial Article of the North
Carolina Constitution, rewritten in

1962, creates a single, unified, three-

level General Court of Justice for the

entire State, and provides for creation

of an "administrative office of the

courts" to "carry out" the provisions

of the Article. The "Judicial Depart-

ment Act of 1965," enacted by the

General Assembly last April, actually

created this office. Thus North Caro-

lina joins some 30 other states which,

since the late 1930's, have established

such an office.

Typically, an administrative office

of the courts (as they are nearly al-

ways called) is established on the level

of the highest court of a state, and is

charged, as the name implies, with

handling a large variety of adminis-

trative functions peculiar to the ju-

dicial department of the government.

In doing so, the administrative office

relieves the judges of a great number
of time-consuming nonjudicial chores

which might otherwise interfere with

the efficient performance of their pri-

mary judicial functions. The North
Carolina Administrative Office is no

exception to the general rule.

The 1965 Act provides that the

Chief Justice of the State Supreme

Court shall appoint the Director of

the Administrative Office of the

Courts, who shall serve at his pleasure.

On July 1, the Chief Justice appointed

the Honorable J. Frank Huskins, Res-

ident Superior Court Judge of the

24th Judicial District, to the office of

Director. The appointment is a par-

ticularly fortunate one, for Judge
Huskins brings a wide background of

experience in the legislative, executive

and judicial branches of state govern-

ment to this important new office.

The judge, who was born in Toledo,

North Carolina, attended the Univer-

sity of North Carohna (A.B., 1930).

He also studied law at Chapel Hill,

and practiced law in Burnsville for a

number of years prior to serving in the

General Assembly as the representative

from Yancey County in 1947 and

1949. He was appointed to the In-

dustrial Commission in 1949, and

served as its chairman for several

years. For the past ten years he has

seen service as a regular superior court

judge, and has held court in nearly

half of the counties of the State. Few
peoples in North Carolina are as well

equipped as Judge Huskins for should-

ering the many difficult new responsi-

bilities which are his as Director of the

Administrrative Office.

Judge Huskins

Article 29 of the Judicial Depart-

ment Act is devoted to the organiza-

tion and functions of the Administra-

tive Office, and Sec. 7A-343 lists ten

major duties of the Director. But so

interrelated are the functions of the

office with all levels of the General

Court of Justice, with various agen-

cies of the executive branch, and with

the General Assembly, that the Office

is mentioned in no less than 19 other

sections of the Act. It will be the

objective of this article to classify and

discuss these duties and functions.

Functions Within
the Judicial Department

Appellate Division

The primary, overall function of

the Director, or Administrative Of-

ficer, as he is also called in the Act,

is to supervise the nonjudicial business

operations of the three levels of the

General Court of Justice —the Ap-
pellate Division (Supreme Court), the

Superior Court Division, and the Dis-

trict Court Division. Since there is

only one Supreme Court, and it has

its own marshal, clerk, librarian and

reporter, the Director will have few

time-consuming duties involving this

Division. Under the new law he is

charged with preparing its portion of

the departmental budget, procuring

equipment, books and supplies, and

assisting the Chief Justice in the trans-

fer of district court judges for tem-

porary or specialized duties. (This last

function is, properly speaking, a Dis-

trict Court Division function, with

responsibility for its discharge extend-

ing to the highest level, but in any

event, transfers of district court

judges are not likely to occur on an

extensive scale.) He must also submit

an annual report on the work of the

Department to the Chief Justice

(sending a copy to each member of

the General Assembly), and perform

such additional duties as may be as-

signed by the Chief Justice.

The Assistant Director (also sta-

tutory) of the Administrative Office,

to which post the Chief Justice has

appointed his former administrative

assistant, Bert Montague, is specifical-

ly charged with responsibility for as-

sisting the Chief Justice in the assign-

ment of superior court judges, and in

assisting the Supreme Court in the

preparation of calendars of superior

court trial sessions. These latter two

functions were formerly performed by

Mr. Montague as administrative assist-

ant; but this position has been absorbed

and superseded by the Administrative

Office of the Courts, which now has

administrative responsibility for the

entire Judicial Department.

Superior Court Division

The establishment of the Admin-
istrative Office should require no ma-

jor adjustments in the day to day

operations of the superior court judges,

or in the relation of the judges to the

State. Assignments of judges and cal-

endaring of superior court sessions will
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be carried on as in the past, the key

official, Mr. Montague, merely having

changed titles while continuing to

perform these chores. The judges and

the State, however, will have new re-

sponsibilities with respect to court re-

porters and magistrates.

If the senior regular resident su-

perior court judge finds that human
court reporters are unavailable, he

may request the Administrative Of-
fice to supply electronic recording

equipment. Should he continue to

utilize live reporters, he appoints the

reporters (for the superior court),

and determines their compensation and
allowances, within limits set by the

Director of the Administrative Office.

Compensation and allowances of re-

porters thus need not necessarily be

uniform statewide, but may vary from
district to district.

The senior regular resident superior

court judge is required to appoint the

number of magistrates prescribed bv
law for each county in his district,

from nominations submitted by the

clerk of superior court in each county.

Before this procedure can be intelli-

gently carried out, the salarj' of each
magisterial office must be known;
and the setting of individual magis-

terial salaries is the responsibihty of

the Administrative Officer. Close col-

laboration between the judge and the

Administrator concerning the pro-

posed location and duties of each

magistrate will be necessary prior to

arriving at an equitable salary figure.

Once a chief district judge is ap-

pointed, he will replace the superior

court judge in the collaboration pro-

cess (but not in the appointment pro-

cess). The responsibility of the Ad-
ministrator over salaries continues,

however, as to magistrates in both the

minimum and maximum quotas for

each county. Initially, at least, this is

Ukely to be a time-consuming task,

a matter of trial and error requiring

adjustments from time to time, espe-

cially in counties allotted several mag-
istrates. It is further complicated by
the possibility that the initial mini-
mum quota of magistrates may turn
out to be inadequate for the peculiar

needs of an individual county, in

which event, on recommendation of
the chief district judge, the Adminis-
trator may authorize an additional

magistrate or magistrates from that

county's maximum quota. Close at-

tention to the workings of the judicial

process on the lowest level in each

county will thus be necessar)-, in the

interests both of fair distribution of

magisterial manpower among counties

in comparable situations, and the most
efficient use of State funds.

Under the terms of the 1965 Act,

superior court assistant solicitors be-

come a State responsibility in all dis-

tricts on the first Monday in Decem-
ber, 1966. A solicitor will no longer

be dependent upon the counties of his

district for assistants, but in each case

will have to justify the need for an

assistant (or assistants) to the Ad-
ministrative Officer, whose duty un-

der the Act it is to authorize assistant

solicitors. Assistants may be designated

either on a district wide or an indi-

vidual county basis, presumablv upon
the recommendation of the district so-

Ucitor, who will choose them. Assist-

ant solicitors will receive $3 5 per day
for each authorized day's work in

court. Since none of the counties be-

ing activated as district court counties

in 1966 now regularly authorize the

district solicitor to employ an assistant

solicitor, this is not likely to be a

major problem for the Director in the

next biennium, but there is a proba-

bility that the General Assembly in

1967 will make some substantial

changes in the present soHcitorial or-

ganization. In any event, this is an-

other facet of superior court adminis-

tration on which the Administrator

must keep a watchful eye.

With no other official in the entire

Judicial Department will the Admin-
istrator have a closer and more de-

tailed working relationship than with

the clerk of superior court. Although
the clerk continues to be elected by
the people of his county under the

1965 Act, he will in fact become far

more an official of the State than of

his county, and In most nonjudicial

matters the Director will become his

administrative superior. In many ways,

the routine of the clerk's office is con-

ducted differently from county to

county, and the coming uniformity

requirement is undoubtedly highly de-

sirable. However, it is no exaggeration

to say that the duties Imposed upon
the Director with respect to the office

of the clerk of superior court compose

the most difficult, time-consuming,

and in some respects, the most sensi-

tive responsibilities of the Adminis-
trative Office.

Under the 1965 Act the clerk

and all of his office personnel become
State officials. The number of fletical

employees, their classification (assist-

ants, deputies, etc.), and their salaries

become the responsibility of the Ad-
ministrator. Under the new law, prior

to setting salaries in any county, the

Administrator Is to consult with the

clerk and with the board of county

commissioners (or its designee) , and
also must take into account the "sal-

ary levels and the economic situation

In the county." It remains to be seen

whether the guidance afforded by these

consultations and considerations will

be a genuine aid to the Administrator.

It Is true that the situation in no two
counties with respect to caseload,

seats of court, adequacy of present

personnel, economic status, etc., will

be the same, and the statuton,' guide-

lines offer abundant authority and
reason for var\-ing numbers and sal-

aries of clerical personnel from county

to county. But they also make It much
more difficult to arrive at general

rules which can be appUed to groups

of counties, and make countless in-

dividualized decisions practically man-
datory. Fortunately for the Adminis-

trator, few of the 22 counties being

activated In 1966 have more than one

or two employees In addition to the

clerk himself.

Personnel problems beyond doubt

will be a major difficulty facing the

Administrator, but dwarfing these in

complexity are his duties concerning

the general administration of the

clerk's office. Three separate sections

of the new law deal with this:

"The Administrative Office of

the Courts and the Department

of Administration, subject to the

.approval of the State Auditor,

shall estabhsh procedures for the

receipt, deposit, protection, in-

vestment, and disbursement of all

funds coming into the hands of

the clerk of superior court ..
."

(Sec. 7A-103.)

[The clerk of superior court]

".
. . maintains, under the super-

vision of the Administrative Of-

fice of the Court, an office of

consolidated records of all judicial

proceedings in the Superior Court

Division and the District Court

Division of the General Court of

Justice in his county. Such records

shall Include all those books, rec-

ords and indexes required to be

maintained by G.S. 2-42, adapted

In a form and style prescribed
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by the Administrative Office of

the Courts, for the purpose of

maintaining uniform consolidated

records of both trial divisions of

the General Court of Justice;"

(Sec. 7A-180 (c).)

[The Administrative Officer

shall] "Prescribe uniform admin-
istrative and business methods,

systems, forms and records to be

used in the offices of the clerks

of superior court." (Sec. 7A-343
(c).)

The broad sweep of these provisions

makes it clear that local variations in

practically any aspect of the clerk's

duties, other than those functions in-

volving his judicial discretion, are

henceforth to be subordinated to the

Administrator's uniform regulations;

and that literally a monumental effort,

extending perhaps over several years,

will be necessary for the Administrator
to comply with the law. Undoubtedly
the active and sympathetic coopera-
tion of the clerks themselves, as well

as the State officials mentioned in the

statute, will be eagerly sought and
carefully considered.

The Director of the Administrative
Office and the clerks of superior

court will have yet additional business

relations. The former must prescribe

bonds (faithful performance of duty)
for clerks, and for all assistants and
deputies; prescribe accounts and rec-

ords to be kept by the magistrate,

under the general supervision of the

clerk of superior court; approve the

budget for each clerk's office; with
other state officials, prescribe proce-

dures for the payment of witnesses

and jurors, and the procurement of
small supplies locally; procure and dis-

tribute equipment, books, forms, and
supplies for the clerks' offices; bien-

nially in September notify each clerk

of the salary schedule for the magis-

trates to be appointed in his county;
and require of each clerk pertinent

financial and judicial statistics on the

basis of which an accurate picture of

the operations of the Judicial Depart-

ment can be made. The clerk of su-

perior court is the key figure in the

judicial system on the local level, just

as the Administrator is the key figure

for the State as a whole, and a close

mutual understanding and cooperation

between these officials is absolutely

essential to an efficient court system.

District Court Division

Unlike the Appellate and Superior

Court Divisions of the General Court
of Justice, the District Court Division

is entirely new, existing only on pa-

per, and it must look to the Admin-
istrative Officer for midwifery serv-

ices, nursing care, adolescent guid-

ance, and leadership in its eventual

maturity.

On this level the key local judicial

official is the chief district judge,

with whom the Administrative Of-
ficer will work in several areas. One
significant function involves approval

of courtroom facilities at additional

(non-county seat) sites of court.

Even though such sites have been auth-

orized by the General Assembly, ac-

tual sessions of court are not required

unless these two officials concur that

the physical facilities are adequate.

This joint approval is likely to re-

quire, in some instances, a significant

improvement in current physical ac-

commodations and in the concomitant

judicial atmosphere.

In districts embracing counties with

over 100,000 population (Durham,
and Cumberland-Hoke, in 1966) the

chief district judge and the Adminis-
trator may jointly determine that

"special counselor services" should be

made available to the district judge

hearing domestic relations and juve-

nile cases. In this event, the Admin-
istrator may authorize a chief coun-

selor and a number of assistant counse-

lors, and set their salaries, after giving

due regard (again) to the salary lev-

els and the economic situation in the

district. (Actual appointment of coun-

selors is by the chief district judge,

and they serve at his pleasure.)

As noted earlier, the Director sets

the salaries of all magistrates and cler-

ical employees. He also has final au-

thority over the increased salary of a

holdover judge in those districts in

which the chief district judge assigns

a holdover judge to duties in excess

of those which he was formerly per-

forming as a lower court judge.

With respect to the appointment of

district court reporters, or to the pro-

curement of electronic court report-

ing equipment, the functions of the

chief district judge and the Admin-
istrator parallel those of the senior res-

ident superior court judge and the Ad-
ministrator at the superior court lev-

el. This arrangement makes it possible,

even probable in the long run, that

both live and mechanical court report-

ing will be utilized in the same dis-

trict. This potential competition of

man v. machine is all to the good;

whichever wins out, if indeed, either

does, the end result can only be great-

ly increased (and greatly needed) ef-

ficiency in court reporting.

District judges are subject to trans-

fer by the Chief Justice from one dis-

trict to another for temporary or spe-

cialized duty. Under the new Act it

is the duty of the Administrative Of-
ficer to assist the Chief Justice in this

task. While this function may be ex-

ercised but rarely, it is likely that

the Administrative Officer, prior to

effecting such transfers (in the name
of the Chief Justice) will consult with

the chief district judge (s) con-

cerned.

On the district court level the most

important administrative official is, of

course, the superior court clerk. This

terminology is unfortunate and con-

fusing, but nevertheless accurate. The
superior court clerk by law is charged

with performing all the clerical duties

connected with the district court, and

he in fact presides over one unified

clerk's office for both trial divisions

of the General Court of Justice. His

title is frozen in the Constitution, else

he might well be called simply "clerk

of court" or some similar less restric-

tive title. The detailed relationships

of the Administrator to the clerk of

superior court have already been enu-

merated. These relationships apply to

matters on the district court level, and

they are no less important because not

repeated here. As a matter of fact,

they may be more important, because

the clerk in some instances will be

performing functions (especially in

the criminal law field) entirely new
to him; and he will need maximum
guidance from the Administrator in

the clerical details associated exclu-

sively with this trial level.

Prosecution of criminal offenders in

the district courts will be by full time

prosecutors, aided, in the larger dis-

tricts, by full time assistant prosecu-

tors, all paid by the State. Some dis-

tricts will need assistant prosecutors,

but not on a full-time basis. Prose-

cutors of districts who need part-time

assistants will make an appropriate re-

quest to the Administrative Officer,

whose duty it will be to allocate per

diem assistant prosecutors to the var-

ious districts, and to determine the

number of days for which they will
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be authorized. Since no two districts

arc comparable in terms of caseload,

size, travel time between courthouses,

numbers of sites of court, and other

pertinent factors, general rules for al-

location of part-time assistant prose-

cutors, as in the case of assistant so-

licitors, will be difficult to formulate;

and the Director will probably have

to proceed on an ad hoc basis for the

indefinite future in approving part-

time assistants for district prosecutors.

The magistrate is an entirely new
judicial official. As an officer of the

district court, he will work under the

supervision of the chief district judge,

or the superior court clerk, depending

on the nature of the particular func-

tion. But, as noted earlier, the Admin-
istrative Officer, after consultation

with the chief district judge, sets the

magistrate's pay in each case, author-

izes appointments, when needed, of

additional magistrates per county from
the county's maximum quota, pro-

vides for their bonding, and prescribes

what records they shall keep. Initially,

these duties of the Administrator will

take considerable time, but once the

system is worked out for each county,

minor annual or biennial adjustments

should serve to reduce these functions

to routine, with the sole exception of

adjusting salary demands with the

funds available and the duties per-

formed.

All courts below the superior court

level cease to exist in each county upon
the establishment of the district court

therein. There are 180-odd courts (not

including Justices of the Peace) to be

so replaced. Many of these present

seats of court will continue as seats

of district court; others will be elim-

inated. In either case, the records of

these superseded courts are to be trans-

ferred to the clerk of superior court

in each county, pursuant to rule of the

Supreme Court. In some instances, dif-

ficult problems of actual physical con-
trol, security, and availabihty of rec-

ords, active and inactive, will arise.

The Supreme Court will undoubtedh-
request the Administrative Officer to

recommend rules to minimize these

problems.

Relations with the
Executive and
Legislative Branches

As chief administrative officer of

the Judicial Department, the Director

of the Administrative Office will be

the principal agency of contact with

the executive and legislative branches

of the State government. The 1965

Act specifically requires the Director

to work with the Department of Ad-
ministration to establish procedures for

the receipt, deposit, protection, invest-

ment, and disbursement of all funds

coming into the hands of the clerk,

and to establish procedures on the local

level for the prompt payment of jur-

ors, witnesses, and small expense items.

In each case the procedures are to be

approved by the State Auditor. Un-
doubtedly the advice and assistance of

budgetary, finance, personnel and pro-

curement employees of the State will

also be solicited.

With the legislatiie branch the Di-

rector wdl have contact on both the

local and State levels. He must con-

sult with the county commissioners

prior to setting salary scales in the

clerk's office, and he and the chief

district judge will probably consult on
occasions with the city governing
bodies concerning the adequacy of

proposed courtroom facilities in cities

which are authorized to have seats of

court. And when any county, or city

having a seat of court, desires to use

"excess" facilities fees (G.S. 7A-304)
to retire outstanding indebtedness in-

curred in the construction of the fa-

cilities, or to supplement the operations

of the General Court of Justice in the

county, the Administrator must first

approve the expenditure. Facilities fees

are intended to be used primarily for

direct support of courtroom and close-

ly related functions, and not for sup-

port of local government operations

in general, and it will be the duty,

undoubtedly difficult at times, of the

Administrator to assess the adequacy

of these facilities before permitting the

use of these locally-accumulated funds

for secondary purposes.

The Administrator's relationship

with the members of the General As-
sembly will unquestionably be of crit-

ical importance, especially in the ear-

ly years of the Administrative Office

and of the unified General Court of

Justice. Not surprisingly, this relation-

ship is not set forth in the law in so

many words, but is rather to be in-

ferred from certain other language,

and from a common sense study of the

196 5 Act as a whole. Only one sen-

tence in the entire Act ties the Ad-
ministrator directly and specifically to

the legislature: Sec. 7A-343 requires

him to prepare and submit an annual

report on the work of the Judicial De-

partment to the Chief Justice, and

"transmit a copy to each member of

the General Assembly."

Other powers and duties of the Ad-
ministrator are likely to be of more
interest to the legislature than the

frequently unread pages of the all-

too-common annual report. For ex-

ample, the Administrative Officer

must prepare the budget for the Ju-

dicial Department. Presumably, if he

prepares it, he must also justify it be-

fore not only the Advisory Budget

Commission, but the appropriate com-

mittees of the General Assembly as

well. Under a State-supported General

Court of Justice, the budget will be

a multi-million dollar affair, and in

the transitional years, to 1971, with

little or no relevant statistical data

on which to base reliable estimates,

preparation and justification of accur-

ate figures may be extremely difficult.

Two final duties of the Adminis-

trator, quoted here from Sec. 7A-
343, are extremely important:

"(b) Determine the state of the

dockets and evaluate the practices

and procedures of the courts, and

make recommendations concern-

ing the number of judges, so-

licitors, prosecutors and magis-

trates required for the efficient

administration of justice; . . .

(g) Make recommendations for

the improvement of the opera-

tions of the Judicial Department;
..." (emphasis supplied).

These provisions are extremely

broad in scope. The Administrator is

charged with making a continuous

study of all phases, administrative and

judicial, of the operations of the Ju-

dicial Department. When in his opin-

ion, efficient operation of the Depart-

ment requires change, it is his duty

to formulate recommendations. While

perhaps some changes can be placed

in effect on his own authority, or on

approval of the Chief Justice, ordi-

narily the action agency will be the

General Assembly itself. Making rec-

ommendations in existing law in the

long run may be the most significant

function of the Administrative Of-

fice. Certainly the nature and extent of

these recommendations will play a vital

part in the administration of justice

in North Carolina. While this func-

tion under the law is currently shared

with the Courts Commission and with

the Judicial Council, the former is a

(Continued on page 29)
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CHILD ABUSE CASES:

A Complex Problem

By Mason P. Thomas, Jr.

Physical abuse of children is not .1

new problem. It dates back hundreds

of years to eras when a father had the

power of life and death over his chil-

dren. In ancient Greece, infant boys

were brought to the father to decide

whether the child would become a

good warrior within a week after

birth. If the father felt him to be a

weakling, the child was thrown down
from a mountain named Taygetus.

Girl infants were not so valuable —
they were often thrown away. In oth-

er eras, children were sold into slavery

or maimed and mutilated to make
them effective beggers.

We now live in a more enlightened

age. Our civilization is essentially

family-oriented. We often speak of

our conviction that the best interests

of our children must come first.

In the early 1960's, professional

literature began to abound with ref-

erences to the "battered child syn-

drome." There was a speaker on this

subject at every child welfare or juve-

nile court conference. There were de-

mands in many parts of the United

States for legislation to deal with the

problem.

My own reaction has been skepti-

cism. In my experience as a juvenile

court judge, I have not encountered

a large number of such cases. Perhaps

this problem was being exaggerated in

its relative importance — there were

certainly inany other pressing prob-

lems in the field.

While much has been written about

the battered child syndrome, there has

been little objective research concern-

ing the problem. Society is reluctant

to accept the fact that parents may
physically abuse their children. Par-

ents are supposed to love and protect

their children. Cases of physical abuse

to children by parents tend to be sen-

sationalized in the press. When society

is forced to look at the problem

through a sensationalized press report

of child abuse, the public reacts emo-

tionally through demands that such

parents be punished through criminal

prosecution or punitive legislation.

We have rarely attempted to under-

stand the motivations for such pa-

rental behavior.

Complications Galore

Child abuse cases are complicated,

difficult to diagnose and raise seri-

ous problems for physicians. The phy-
sician may not recognize the case as

one involving a "battered child" if he

accepts the story of the abusing par-

ent that the injury was accidental. It

might be difficult or impossible for

the physician to determine who was
really at fault. Further, the doctor

who recognizes a battered child is re-

luctant to make a report to law en-

forcement authorities for several rea-

sons. Historically, communications be-

tween doctor and patient arc privi-

leged — confidential. Further, if a

parent is prosecuted for child abuse

on the basis of a physician's report

and acquitted, the physician may be

sued for slander. Doctors are favorite

defendants in law suits; they have

good incomes and judgments are

usually collectible.

If and when child abuse cases come
into criminal court, there are other

problems. Proof of the offense is dif-

ficult since such offenses usually

occur in the privacy of the home.

The child victim is often an infant

under two years of age who cannot

speak concerning the facts. If the vic-

tim is an older child, he may be

afraid to speak. Also, family loyalty

may prevent a child from "telling

on" either of his parents. The crimi-

nal law requires that an offense be

proved beyond a reasonable doubt for

conviction. Thus, this type of case

may be dismissed in court for lack of

competent evidence.

Extent of the Problem

We should know how many bat-

tered children there are to evaluate

the problem. We must admit that we

don't know. Educated estimates place

the numb:r of abused children in the

thousands per year — some estimates

run as high as 10,000 per year in the

U. S.^ Most knowledgeable people

agree that it is a growing problem
without an easy solution.

The American Humane Association

found 662 cases of child abuse involv-

ing 5 57 families were reported in

newspapers in the U. S. during 1962.

One out of every four such children

died from their injuries. Fifty-six per

cent of these abused children were

under four years of age. Most injuries

resulted from beatings with various

types of instruments — hairbrushes,

fists, straps, electric cords, T.V
aerials, ropes, rubber hose, fan belts,

sticks, wooden spoons, pool cues, bot-

tles, broom handles, baseball bats,

chair legs, etc. Children were burned
with lighted cigarettes, electric irons,

hot pokers, hot liquids. Some were

strangled with pillows or plastic bags.

Some were drowned in bathtubs; one

child was buried alive. Children were

stabbed, bitten, shot, subjected to

electric shock, thrown against the

floor or a wall, stamped on and
kicked with heavy shoes. One child

had pepper forced down his throat.^

Causes of Parental Child
Abuse

Most experts who have studied

the "battered child syndrome" feel

that this type of child abuse is rarely

willful or deliberate cruelty by
parents. This parental behavior is usu-

ally symptomatic of their deep emo-
tional problems. Child abuse may be

1. De Francis, Child Abuse

—

Preview of a
Nationwide Survey, Children's Division.
The American Humane Association, p.
3 (1963).

2. Id. at pp. 5-6.
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due to parental inadequacy, imma-
turity or lack of capacity for coping

with the pressures of parenthood.

Such parents often have personality

def-Cts; they are neurotic, emotionally

disturbed, mentally ill or mentally re-

tarded. They may have a low level of

frustration; thus, small irritants set

off emotionally violent behavior. Such

parents are not usually sadists.

Recently, we have heard much
about the repeating cycle of poverty.

When one studies the family back-

grounds of parents who abuse their

children, he finds that these parents

were often abused themselves as chil-

dren.'* The crucial question is how to

break the cycle in which the parent

tcho teas once an abused or neglected

child tends to became an abusing par-

ent to his own children?

Y/t notice that it is often the

abusing parent who brings his bat-

tered child into the hospital for treat-

ment. One wonders why they run this

high risk of punishment? This fact

underscores that such parental behav-

ior is not usually rational or willful.

Such parents are acting out their

parental incapacities — in behaving

as they do, they are begging to be

stopped. Some are unconsciously

afraid to be allowed to continue to

care for their children.

I recall vividly a serious abuse case

which I heard in juvenile court in-

volving a couple with four young
children. As I observed the mother in

the courtroom, I felt she had psychi-

atric problems. After the evidence

of neglect had been heard, I asked

this mother what she felt should be

done. She became quite emotionally

upset and begged the court to re-

move the children from her; she said

she was afraid she would hurt one of

them. Medical evaluation revealed this

mother needed psychiatric treatment

in a hospital setting. Temporary
placements were arranged for the

children with relatives. After treat-

ment, the mother was able to have
the children returned to her care.

Implications for CommuniiY
Planning

Punishment of abusing parents

through criminal prosecution may be

appropriate in some cases. However,
this traditional approach is not

enough. Society must go further to

study some of the deeper issues. We

3. Morris. Gould, Matthews, Toward Pre-
vention oi Child Abuse—CHILDREN,
March-April 1964, p. 55.

need objective research to evaluate the

extent of the problem and to better

understand the causes of such parent-

al behavior. Pending more adequate

research, we need to utilize our pres-

ent level of understanding in appro-

priate community planning.

The crucial issue is protection of

children from parental abuse, rather

than punishment of abusing parents

who presumably need psychiatric

help to behave more rationally. Such

protection implies early recognition of

child abuse cases to prevent further

abuse and the availability of commu-
nity resources which can move pro-

tectively when needed.

Most child abuse cases are diagnosed

at a hospital or in a doctor's office.

We know that many such cases in-

volve physical abuse over a period of

time prior to the child being seen by

a doctor or in a hospital. Thus we
cannot wait until the child's injuries

are serious enough for hospitalization.

We must therefore rely on existing

community services which are tradi-

tionally available in most areas to

achieve early recognition — public

welfare departments, police, juvenile

courts, doctors, public health nurses,

teachers, etc. This approach implies

a community-wide education program
to alert these community agencies to

the -symptoms of child abuse.

Early recognition is not enough. In

serious cases, a child may need imme-
diate removal from his family for his

protection. This requires a juvenile

court which is able to move quickly,

yet carefully and appropriately, to as-

sume custody of the abused child

from parents who may further abuse.

Removal by juvenile court order is

not practical unless there are place-

ment resources available for such chil-

dren in the community — shelter

care, foster homes, group care facih-

ties, perhaps relatives. Thus the com-
munity must have adequate child

welfare programs and child placement

resources.

There is one further requirement.

The community agencies — police,

juvenile court, public welfare, etc.

—

must be able to work effectively to-

gether toward protection of an abused

child from further abuse.

We therefore have several require-

ments — early recognition — appro-

priate juvenile court protection — ex-

isting community agencies with place-

ment resources — and the capacity

of various community agencies to

work effectively together.

Legislation

Most knowledgeable people agree

that state legislation is needed to pro-

tect the physically abused child. There

are differences of opinion concerning

the specifics of the needed legislation.

The U. S. Children's Bureau has

developed a model act for state legis-

lation on reporting of child abuse

cases.* It requires any physician to

report to the appropriate police auth-

ority the case of any child brought to

him for examination or treatment of

physical injuries where the physician

has reasonable cause to suspect the in-

juries were inflicted by a parent or

other person responsible for his care

and were not accidental. Any physi-

cian who makes such a report in good

faith is given immunity from liabil-

ity, civil or criminal. The law of evi-

dence is inodified so that neither the

physician-patient privilege nor the

husband-wife privilege is a ground for

excluding evidence of a child's in-

juries in any judicial proceeding re-

sulting from a report of child abuse.

Any physician who fails to report

such a case is guilty of a misde-

meanor.

Thus far, 45 states have adopted

abused child reporting laws; the ma-
jority of these state laws require man-
datory reporting of child abuse cases

by physicians.

What About North Carolina?

The 196 5 General Assembly adopt-

ed a modified form of the model act

in passing Chapter 472 (Senate Bill

44) amending Article 39 (Protection

of Minors) of Chapter 14 (Criminal

Law) by adding two sections — GS
14-318.2 and 14-318.3. The North
Carolina act differs from the model
act in three significant respects:

(
I

) mandatory reporting by physi-

cians is not required; the act states

that a doctor, nurse, teacher, prin-

cipal, superintendent or welfare de-

partment employee may report case~

oi abuse to a child under 16 years of

age by parents or others standing in

loco parentis; (2) child abuse cases

are to be reported to the County Di-

rector of public welfare in the county

where the child resides, rather than

the appropriate police authority; the

Director must investigate to determine

4. U. S. Department of Health, Education
and Welfare, The Abused Child, Prin-
ciple and Suggested Language jor
Legislation on Reporting of the Phy-
sically Abused Child, 1963.
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Campbell

Kenneth Howard joins the Insti-

tute staff as Assistant Director and

Assistant Professor of Public Law and

Government. A graduate of North-

western University, he received his

degree with highest distinction and

honors in political science and was a

member of Phi Beta Kappa. He holds

the degrees of Master in Public Ad-
ministration and a Ph.D. in Business

and Public Administration from Corn-

ell University. At Cornell he was a

Woodrow Wilson Fellow (1957-5 8)

and a Ford Foundation Doctoral Fel-

low (1959-61). For the past two
years, Howard has been an assistant

professor of government and coordin-

ator of the Public Administration Ser-

vice at the University of New Hamp-
shire. He has also taught at the Uni-

versity of Washington and at Rutgers

University. Howard has had research

experience in governmental adminis-

tration in New Jersey and New York.

Norman Pomrenke studied at

Six Join Institute Staff
cnce includes clerking for the Attorn-

ey General of Massachusetts and serv-

ing as editor of Columbia Law Rc-
j>nrfs.

Douglas Gill received honors in

history when he graduated from Duke
University. He holds an LL.B. from
Harvard Law School and is a member
of the Indiana Bar. A former law
clerk for an Atlanta firm. Gill joins

the Institute as an Assistant Director

and Instructor in Public Law and Gov-
ernment.

Missouri Bar member William
Campbell serves as an Assistant Di-

rector and Instructor in Public Law
and Government. As a law student at

N'anderbilt University he was case edi-

tor of the Vanderbilt Laiv Keiieiv. He
received a B.A. in English with dis-

tinction from Southwestern in Mem-
phis. Campbell has writttn for the

Tennessee Laivyer and worked as clerk

for the Nashville-Davidson County
Metropolitan Police Department.

Research Associate Robert Phay
is a Yale Law School Graduate who
received a degree with distinction in

history from the University of Mis-

sissippi. In 1964 he was admitted to

the District Court for the District

of Columbia and to the Circuit Court
of Appeals for the District of Col-

umbia. Phay comes to the Institute

from a two-year tour in France as

an Army First Lieutenant, Medical

Service Officer.

Fhay

Western Michigan University, Comp-
ton College (A.A. in Public Admini-
stration) , Michigan State University

(B.S. in Business and Public Service) ,

San Jose State, and Florida State Uni-
versity (M.S. in Criminology) • He
joins the Institute as Assistant Direc-

tor and Instructor in Public Law and

Government. An Air Force veteran

Pomrenke has had wide experience in

the field of police administration and

law enforcement. He has worked with

the police departments of Oakland and

Fremont, California, and with the

law enforcement section of the Crim-
inology Department at Florida State,

His teaching experience also includes

the Florida Institute for Continuing

University Studies.

Assistant Director Allan Ashman
graduated Cum Laude with honors in

history from Brown University and

received his law degree at Columbia.

Also an Instructor in Public Law and

Government at UNC, his legal experi-

Ashmaii
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Fundamentals of property tax listing and assessing was the thnne of the

11th annual course for ueu county tax supervisors held at the Institute in

October. Course director Henry W'. Lcicis (left), lectures during the fiie-

IWx j l|SJ|P day session. Above are some of the 30 tax snperi isors in attendance.

SCHOOLS
MEETINGS

CONFERENCES

The annual conference of Assistant and Deputy Clerks of Superior Court

ivas held at the Institute in August. Above Assistant Director C. E. Hinsdale

lectures on the judicial department act of 196'>.

Following a session of the 1965

school for Newly-Elected Mayors and

Coimcilmen, Assistant Director Don
Hayman (far right) chats with

some of the conferees.

Morrisey Succeeds McMahon

as NCACC General Counsel

John Morrisey (left) has taken

over the reins of general counsel for

the North Carolina Association of

County Commissioners from former

Institute of Government staff mem-
ber John Alexander McMahon (right)

.

The new general counsel served as

assistant to W. E. Easterling on the

Local Government Commission for

four years, spent six years as general

counsel for the North Carolina League
of Municipalities, and since 1961 had
been Charlotte's first full-time City

Attorney.

McMahon, who spent nearly seven

years with the county association, and

Morrisey McMahon

ten years with the Institute, resigned Association of County Commissioners,

to join Hospital Savings Association Institute Director John L. Sanders

in Chapel Hill as vice president for praised McMahon's work with the

special development. county organization and applauded

In a statement to the 5 8th Annual the choice of Morrisev as his succes-

Convention of the North Carolina son

20 POPULAR GOVERNMENT



Planning

Short Course

B<ih Stipe (left) (if the Institute stuff criticizes stii-

ileiit liriijects.

Morning sessions (below) were deioted to lectures.

Afternoons and evenings were spent on field prob-

'enis and design exercises.

Steie Dai enport (above) of the D vi-

sion of Covimnnity Planning, Depart-

ment of Conservation and Develop-

ment, lectures on techniques of popiil.i-

fion projection.

Left to right above, students Ed Parks, Iredell County Zoning Administrator;

Ned Skidmore of the Winston-Salem/Forsyth County Planning Department;

and Randy Stanley, nf the High Point Planning staff wind up land use sur-

vey problem.
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Criminal Law . . .

(ContiiiiifJ fioiii piigi' 6j

in several respects — and gave the responsibility to the

sheriff. This time only nine counties exempted them-

selves, though three of the nine were probably exempt

already on the basis of local modification made to former

§14-269(b).

The new act does not change the substantive provi-

sions relating to carrying concealed weapons, but sepa-

rates them into a revised G.S. 14-269 which applies in all

counties. It adds a new G.S. 14-269.1 containing the re-

written disposition procedure probably applicable to 84

counties. See the table below.

The old procedure permitted sale onl)' of pistols and

guns and directed that all other confiscated concealed

weapons be destroyed. It did allow, however, return of

pistols or guns to the defendant in the discretion of the

judge. The new procedure allows upon conviction, in

the discretion of the presiding judge:

( 1
) return of a weapon to an innocent rightful owner

other than the defendant;

(2) disposition of the weapon to a law enforcement

agency in the county of trial, upon the written request

of the head or chief of that agency;

( 3 ) sale of the weapon under the direction of the

sheriff in accordance with the prescribed statutory proce-

dure, with the proceeds to go to the general fund of the

county; or

(4) destruction of the weapon by the sheriff.

The sheriff must maintain the records pertaining under

(3) and (4) above, but the clerk of Superior Court

must keep the record of weapons turned over to enforce-

ment agencies. Incidentally, it is not entirely clear what
is meant by "a law enforcement agency in the County of

trial . . .
." (Emphasis added). No distinction is now made

between guns and pistols and other types of weapons,

though the judge will undoubtedly take such matters into

consideration in exercising his discretion.

The constitutional question raised as to disposition of

confiscated conveyances under the Uniform Narcotic

Phtol Permit Laiv

Adiniuisfcrcd by
Clerk of Superior

Court

Ashe, Avery
Bertie, Bladen,

Cherokee, Curri-

tuck, Davie,

DupUn, Franklin,

Greene, HaUfax,
Harnett, Haywood,
Hertford, Iredell,

Jackson, Johnston,

Jones, Lee,

Lincoln, Macon,
Madison, Mecklen-

burg, Mitchell,

Moore, Pamlico,

Pender, Perqui-

mans, Person,

Polk, Rockingham,
Sampson, Stokes,

Tyrrell, Union,

Vance, Warren,

Washington, Watauga
and Yancey.

Pistol Permit Law
AJiiiinistereil by

Sheriff

The remaining

60 counties.

Disposition of

Concealed Weapons
Placed in Dis-

cretion of fudge'-'

Disposition of

Concealed Weapons
Probably Governed
by Local Act

Disposition of

Concealed Weapons
Goicrned by Neiv
G.S. 14-269.2'-'

Cumberland, Dare,

Harnett, Pamlico,

Perquimans, and

Warren.

By Sheriff:'"''

Edgecombe, Forsyth,

Granville, Nash, Pitt,

Scotland, Wake,
and Wilson.

By Clerk:

Halifax and

Rockingham.

The remaining

84 counties.

The above table is based upon local acts which are carried as local modifications to former section 14-269 in the

General Statutes. It is possible that other local acts exist but are not carried In the General Statutes. If so, this

would affect the accuracy of this table.

All of the local modifications but the one applicable to Forsyth and Pitt counties were passed prior to 1959.

It could thus be argued that they kept the 1959 act from applying to these six counties and that the disposition

of concealed weapons is still to be administered by the clerk of Superior Court. This may be particularly true as

to Granville, Nash, and Scotland counties, as these local modifications specifically mentioned the clerk of Superior

Court in their local modifications.

Chapter 228 (*HB 42) (April 13) enacted a local modification to former §14-269(b) for Forsyth and Pitt counties

to place disposition of confiscated concealed weapons in the hands of the sheriff and to specify the procedure to be

followed. As indicated, local acts on a subject will almost certainly prevail over general legislation, even though
it is enacted later, in the absence of anything in the general legislation purporting to impose an absolutely uniform
rule and to repeal all prior local variations.
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Drug Act can be raised as to this act. Here the constit-

tional issue calls in question not only the disposition of

saleable weapons to law enforcement agencies but also the

practice of turning the proceeds of sales over to the gen-

eral fund of the counties. The latter was also the case

under the former procedure and there apparently never

was any challenge, but it may be that the amounts in

question never justified the costs of litigation.

As noted, the new procedures is specifically stated not

to apply in nine counties. Unfortunately, though, the por-

tion of the act repealing former section 14-269 did apply

throughout the state. Thus the law is silent as to disposi-

tion procedure in the nine counties in question unless (as

in the case of at least three) there is some controlling

local act. Disposition of confiscated weapons in the absence

of a statute would be in the complete discretion of the

presiding judge upon a conviction. The following table

maye be helpful in the various counties:

Machine Gun Atitendment

Chapter 1200 (HB 1167) (June 17) makes two
amendments to G. S. 14-409. First, it authorizes the man-
ufacture, use, or possession of machine guns and sub-

machine guns for scientific or experimental purposes when

( 1 )
permitted under federal laws and the weapon is reg-

istered with a federal agency and (2) a permit to man-
ufacture, use, or possess the weapon is issued by the sher-

iflF of the county in which the weapon is located. Second,

it redefines "machine gun and sub-machine gun" to exclude

shotguns and pistols or other automatic weapons that shoot

fewer than 3 1 shots. The section originally exempted weap-

ons shooting fewer than 16 shots.

Demonstrations, Trespass, and Use
of Public Property

For discussion of the revised law governing dumping
on or littering the land of another, see the heading

"Broadening Scope of Existing Offenses" within this

article.

For a discussion of the revised law governing land

posted to hunting and fishing, see GAME, FISH, AND
BOAT LAW ENFORCEMENT in the December 196 5

issue of Popular Government.

Curbing Demonstrations

Two acts passed this session appear to have had the

primary purpose of discouraging demonstrations on certain

public property.

Chapter 1183 (SB 5 63) (June 17) adds new G.S.

14-132.1 to prohibit any person or group of persons from
demonstrating by sitting down, lying down, or inclining

so as to block the ingress to or egress from any State,

county, or municipal building after being forbidden to do

so by the keeper of the building. Similarly, the act forbids,

after warning, such assemblages, whether organized or not,

that block or interfere with the customar\', normal use of

the building and its grounds, ^'iolations are made a mis-

demeanor punishable by fine, or imprisonment, or both, in

the discretion of the court.

Chapter 137 (HB 222) (March 30) adds G.S. 20-

174.1 to make it a misdemeanor punishable in the discre-

cretion of the court to impede regular traffic flow by

wilfully standing, sitting, or lying on a street or highway.

(See also MOTOR X'EHICLES AND HIGH^X'AY SAFE-
TY, September 196 5 Popular Government.)

One bill that failed to pass, HB 1109, may also have

been aimed at demonstrators. It would have authorized

the Governor under G.S. 74A-1 to appoint special police

for corporations providing food, lodging, lawful entertain-

ment, and recreation facilities for the public.

Highway Solicitations; Hitchhikers

Chapter 673 (SB 88) (May 25) rewrote G.S. 20-175

to lower the punishment for hitchhiking to a fiine of not

more than $50 or imprisonment for not more than 30 days.

The punishment provision is contained in new G.S. 2 0-

175(c).

It amended the hitchhiking provision to prevent any-

one from standing in any portion of "the State highways,

except upon the shoulders thereof, for the purpose of so-

liciting a ride from the driver of any motor vehicle."

The section formerly applied to persons standing "in the

travel portion of the highway . . .
." The section as it for-

merly read could be applied to city streets as well as to

highways in the open country; there may be some question

of mterpretation with regard to the new language so

far as curbed streets are concerned. Does the new law

apply only to the State highway system?

The act also adds a new provision as G.S. 20-175 (b).

It prohibits standing or loitering:

m the main traveled portion, including the shoulders

and median, of any State highway or street, exclud-

m sidewalks, or stop[ping] any motor vehicle for

the purpose of soliciting employment, business or

contributions from the driver or occupant of any

motor vehicle that impedes the normal movement
of traffic on the public highways or streets ....

This provision does not apply to persons lawfully engaged
in construction or maintenance of roads or engaged in

making traffic or engineering surveys.

Refusal To Leave Hospital

Chapter 258 (HB 23 5) (April 15) adds a new article

to Chapter 131 of the General Statutes containing a single

section: new G.S. 131-137. Chapter 131 of the General

Statutes applies to public hospitals, but the new section

appears to be worded broadly enough to apply to any

hospital. It states that if a hospital patient is considered

cured, or no longer needing hospital treatment, in the

opinion of the superintendent or administrator and in the

opinion of two licensed physicians, then the superintend-

ent or administrator may discharge the patient. If a dis-

charged patient refuses or fails to leave after being directed

to do so, the refusal constitutes a criminal trespass. The
superintendent or administrator, however, must first in-

quire whether the patient is financially able to afford

transportation home from the hospital and offer on behalf

of the hospital to furnish transportation if this is needed

before he can bring a prosecution.

Authority of Enforcement Officers

and Other Officials

Search Warrants for Eiidence of a Felony

North Carolina's search warrant laws have been enacted

piecemeal over the years and, as could be expected, this

has led to a number of inconsistencies. These inconsist-
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encies relate to what may be searched for, who may issue

warrants, and the territory in which a warrant is valid.

Chapter 377 (HB 117) (April 30) adds a new G.S.

lS-25.2 to fill one of the large gaps in our current search

warrant law. The section is substantially based on G-S.

15-25.1 (a), but some of its phraseology goes back to

G.S. 15-25. It authorizes search warrants for "any instru-

ment, article or thing which has been used in the com-

mission of, or which may constitute evidence of the com-

mission of any felony . . .
."

Issu'ug officials named: justice of the peace, magis-

trate, judge of any court of record, and clerk or assistant

clerk of any court of record. The reference to magistrates

as well as to justices of the peace apparently is designed to

allow the act to apply without hitch to the magistrates

to be appointed under the Judicial Department Act of

1965.

Tcrritarial validity of uarranf: county-wide if issued

by a justice of the peace; a magistrate; or by a judge, a

clerk, or an assistant clerk of the superior court, district

court, or any other court of record inferior to the superior

court with territorial jurisdiction of a full county. Where
issued by an officer of an inferior court with less than

full-county jurisdiction, the warrant is valid only within

the territorial jurisdiction of the court.

In broadening the scope of items for which search

warrants may issue. North Carolina is following the ex-

ample of many other jurisdictions. Federal Rules or

Criminal Procedure 41(b) authorizes search warrants,

among other things, for property "designed or intended

for use or which is or has been used as the means of com-

mitting a criminal offense . . .
." Wis. Stat. Ann. § 963.02

includes "instruments or other articles which have been

used in the commission of or may constitute evidence of

a crime."

Although the North Carolina statute is less broad than

the Wisconsin statute in that it applies only to property

connected with felonies, it is in some respects broader

than the provision in the Federal Rules. Broadly speaking,

the federal law applies to fruits and instrumentalities of a

crime but not to "mere" evidence of a crime.

Goiilcd I. United States, 25 5 U.S. 298 (1921)

The Goiiled rule has been often criticized, see Sh-iUow,

The Continuing Vitality of the Gouled Rule: The Search

for and Seizure of Evidence, 48 Marq. L. Rev. 172 ( 1964)

,

but there is still a live possibility that the Supreme Court

of the United States will impose it on the states under the

doctrine of Mapp i. Ohio, }67 U.S. 643 (1961). Even if

the high Court were to impose the Gouled rule, thaugh.

North Carolina searches for felony evidence under the ne^
statute would still be authorized in a great many instances

on the ground that the evidence in question would be either

a fruit or an instrumentality of the crime.

One other bill in the area of search, SB 279, deserves

mention even though it died in committee. It would have

deemed any person lawfully in possession of a dwelling

who requested a law enforcement officer to come to the

premises and investigate a crime or possible crime to have

consented to any search of the premises.

Blue Lights for Law Enforcement Vehicles

G.S 20-130.1 makes it unlawful to drive a vehicle on

the highways of North CaroUna displaying a red hght

visible from the front. Exceptions are provided for certain

vehicles. G.S. 20-125 (a) in like manner prohibits vehicles

from being equipped with sirens. Exceptions are made in

G.S. 20-125 (b) — which are substantially similar but not

identical to those made in G.S. 20-130.1 — for certaui

classes of vehicles. These exempted vehicles may carry

special lights, bells, sirens, horns, or exhaust whistles ap-

proved by the Commissioner of Motor Vehicles. The list

of vehicles exempted from the red light and siren law

now has become rather lengthy and complicated. In addi-

tion, vehicles such as school buses, wreckers, road main-
tenance equipment of the State Highway Commission,

and vehicles carrying red lights prescribed by the Inter-

state Commerce Commission are exempted from the red

light law but not the siren law.

Because of the great number of vehicles now empow-
ered to carry red lights visible from the front, law en-

forcement officers decided to switch to a distinctive color

of their own. Chapter 257 (HB 200) (eff. July 1) added

G.S. 20-125 (c) to provide that all publicly-owned law
enforcement vehicles plus others used primarily by law

enforcement officers in the performance of their official

duties may be equipped with a special blue warning light

of a type approved by the Commissioner of Motor \^ehicles.

The act prohibits installation of such blue lights on other

than prescribed vehicles and also prohibits operation of blue

lights on a vehicle by anyone except a law enforcement

officer in line of duty. As this is simply an added section,

enforcement officers and departments will have the option

of retaining their red lights or of converting to blue lights.

The broader language of the blue-light provision will

cover township constables. The red-light-and siren lan-

guage has often been interpreted not to include them,

which put them in a technical bind because G.S. 20-183 (a)

requires that a red light or siren approved under G.S.

20-125 (b) be activated prior to making stops of vehicles

on highways outside municipal limits. On the level of

\ e v strict interpretation, of course, constables are still

prevented under G.S. 20-183 (a) from making stops out-

side municipal limits because the reference is only to

equipment approved under G.S. 20-125 (b) and not to

G.S. 20-125 (c). Since such an interpretation may have an

adverse effect on other enforcement officers, however,

there is some reason to doubt that it would be widely

implemented.

Warning Tickets to Motorists

There is a continuing debate within the General

Assembly as to the strictness with which the motor vehicle

laws should be enforced. Some say strict enforcement is

the key to highway safety. Others dispute this and state

that the circumstances surrounding the violation will often

govern whether or not it is a danger-producing offense,

that the technical fact of illegality is often irrelevant to

highway safety, and that numerous nonviolators often are

as great a hazard to highway safety as violators.

In 196 5 an act was passed giving enforcement officers

the discretion to give warning tickets instead of prose-

cuting "a minor motor vehicle law violation." Chapter

5 37 (SB 22 5) (eff. October 1). A later act of the session

amended this act to delete the minor-violation formula and

to substitute the v:rbal formulation long set out in the

policy manuals of the State Highway Patrol. Chapter 999

(SB 493) (eff. October 1) amends the above-cited act to

add a new G.S. 20-183 (b). In its final form it authorizes

all law enforcement officers to issue warning tickets to

motorists for conduct constituting a potential hazard to
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the motoring public which does not amount to a definite,

clear-cut, substantial violation of the motor vehicle laws.

Warning tickets must be prenumbered, contain infor-

mation necessary to identify the offender, and be signed

by the issuing officer. A copy of the ticket given to the

offender is to be sent to the Driver License Division of the

Department of Motor ^'ehicles. This ticket is not to be .1

part of the offender's driving record, but is privileged in-

formation to be used only within the Department of

Motor Vehicles for statistical and analytical purposes.

It should be emphasized that this provision applies to

all law enforcement officers charged with the duty of

enforcing the motor vehicle laws.

Two somewhat related bills that failed of passage

would have imposed restrictions on the enforcement ac-

tions of officers of the North Carolina Wildlife Resources

Commission. SB 205 would have directed sale of the

Commission's aircraft; SB 1026 would have empowered
wildlife protectors to issue warning tickets for minor
game and fish law violations.

Company Police and Other Special Police Authority

In 1963 two acts amended the old law in Chapter 60

of the General Statutes dealing with "Railroad and Other

Company Police" to add a number of categories of per-

sons that could be given police authority by appointment

of the Governor. The comprehensive revision of the util-

ities law, however, completely rewrote Chapter 60 and
transferred the special police provisions to a new Chapter

74A of the General Statutes entitled "Company Police."

In the process, however, the new act neglected to carry

forward the 1963 additions to Chapter 60.

In 1965, the General Assembly replaced the provi-

sions that had been first passed and then left by the way-
side. While it was at it, the General Assembly also revised

the powers of company police slightly.

Chapter 297 (HB 19) (April 22) amended G.S. 74A-1
to add incorporated security patrols and various institu-

tions to the list eligible to have special police. Chapter

581 (SB 361) (May 18) restored auction companies to

the list, the first sentence of G.S. 74A-1 now reads:

Any educational institution or hospital, whether

State or private, or any other State institution,

public utility company, construction company,
manufacturing company, auction company, in-

corporated security patrols or corporations engaged

in providing security or protection services for per-

sons or property, may apply to the Governor to

commission such persons as the institution, cor-

poration or company may designate to act as

policemen for it. . . .

The Attorney General has had recent occasion to rule

that the provision authorizing incorporated security patrols

to have employees commissioned by the Governor and thus

gain the powers of arrest does not affect the private de-

tective licensing requirement under G.S. 66-49.1 to -49.8.

Presumably, of course, the Governor would not commission

any security patrol employee unless all private detective

licensing requirements had been met.

One bill introduced late in the session, HB 1109, was
not reported by House committee. It would have added

various places of public accommodation to the list of

establishments entitled to secure company police.

The act revising the authority of company police was
Chapter 872 (SB 52) (June 9). It completely rewrote

G.S. 74A-2. The section formerly provided for county-

wide enforcement jurisdiction in each county in which
the company did business or in which a public utility was
located. The 1965 act limits jurisdiction in G.S. 74A-2(b)
as follows;

(b) Such policemen, while in the performance

of the duties of their employment, shall severally

possess all the powers of municipal and county
police officers to make arrests for both felonies and

misdemeanors:

( 1
) Upon property owned by or in the possession

and control of their respective employers; or

(2) Upon property owned by or in the possession

and control of any person or persons who shall

have contracted with their employer or em-
ployers to provide security for protective ser-

vices for such property; or

( 3 ) Upon any other premises while in hot pursuit

of any person or persons for any offense com-
mitted upon property vested in subdivisions

(1) and (2) above.

The act also amended the section to raise the amount of

the bond required to be filed in the governor's office

from $5 00 to $2 500 for each policeman appointed. An
added G.S. 74A-2(d), however, exempts policemen ap-

pointed by a railroad company from the limitations con-

tained in subdivisions (1) through (3) of subsection (b)

and retains the $500 bond for railroad policemen. Pre-

sumably the amendment gives railroad policemen state-

wide authority.

The Charlotte charter. Chapter 713 (HB 917) (eff.

July 1) [Mecklcnburg'\, authorizes the city council to ap-

point, for one year terms, special peace officers to police

and guard designated public or private premises.

Fingerprints and Mug Shots; S.B.I. Records Jurisdiction

The law on taking and retention by police agencies of

fingerprints and mug shots of persons arrested by them
has long been somewhat confused in this state. Chapter

1049 (HB 1046) (June 14) clarifies the situation some-

what, though it does not grant all the authority that

many police officials might wish.

The former law, section 148-79 of the General

Statutes, required chiefs of police and sheriffs to take

fingerprints of everyone convicted of a felony and to

send them to the Consolidated Records Section — Prison

Department. The fingerprints of other persons arrested

were to be taken and forwarded when "deemed advisable"

by such officers. In contrast to the rather liberal poHcy on

fingerprints, the section further provided that a misde-

meanant, even if convicted, could not be photographed

unless a fugitive from justice, in possession of goods be-

lieved to be stolen at the time of his arrest, or believed

to be wanted by some other law enforcement agency. The
section was silent as to specific classes of persons who
could be photographed and what to do with any photo-

graphs once taken.

The new act is a great deal more consistent. It repeals

former sections 148-79 and -81 relating to the Prison

Department and authorizes the State Bureau of Investiga-

tion to receive and keep central police records and statistics

and other crime information in this state. New section

G.S. 114-19 does not require fingerprints or photographs

(Continued on page 30)
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V. Lee Bounds leaves the Insti-

tute staff this month to become
North CaroHna's Director of Prisons.

For fifteen years Bounds had been

in charge of the Institute's work in

the field of corrections. An Assistant

Director of the Institute of Govern-
ment and Professor of Public Law
and Government at the University of

North Carolina, he has worked closely

with his predecessor in The State's

top Pn'son job, George Randall. His

responsibilities during that period have

included serving as advisor to the

State Departments of Prisons, Proba-

tion and Parole, and drafting most
correctional legislation. He fought for

and obtained a Training Center on
Delinquency and Youth Crime at the

University, within the administrative

framework of the Institute and with
the aid of funds from the Depart-

ment of He.ilth, Education, and Wel-
fare and became its director.

Bounds attended the University of

California at Los Angeles and ob-

tained his law degree at the Univer-

sity of Virginia. He taught at the

University of Chicago prior to join-

ing the staff of the Institute. He
served with the U. S. Navy in war-
time and holds the rank of Com-
mander in the Reserve.

North Carolina's Governor Dan
Moore, in appointing Bounds, said: "I

am pleased Mr. Bounds has accepted

the Prison Commission's offer of this

position, and I am glad to approve his

appointment. Chairman Clyde Harris

informs me that the Commission
made a diligent search for a Director

and approached Mr. Bounds only after

determining he would be the best

man for the job." Director John San-
ders of the Institute of Government

Bounds, Gunn
Get State Posts

said: "We are extremely sorry to lose

him, but I can understand why the

Governor took him. He is exceedingly

able and a dihgent worker. He made
a valuable contribution to the Insti-

tute."

Bounds expressed regret at leaving

the Institute. He said that, however,

he could not refuse a post which, in

a sense, challenged him to "put up or

shut up" in carrying through pro-

grams he had helped correction of-

ficials plan and initiate.

Robert L. Gunn has been named
attorney for the North Carolina De-

partment of Revenue. Gunn had

served as Assistant Director of the

Institute of Government and Assist-

ant Professor of Public Law and

Government at the University of

North Carolina at Chapel Hill since

September, 1962. His special field was

motor vehicles, and his responsibili-

ties included running the Institute of

Government training program for the

State Highway Patrol and advising

and helping draft legislation for the

North Carolina Department of Motor
Vehicles. A native of Alabama, Gunn
is a graduate of the Law School of

the University of North Carolina. He
has served in the United States Air

Force and Army, and presently holds

the rank of Captain in the Army Re-

serve and is active on the staff and

faculty of the Durham USAR
School. n

Agricultural . . .

(Continued from page 10)

Chapter 1064 (SB 119) appropri-

ates $2 5,000 from the General Fund
to the North Carolina Agricultural

Experiment Station to provide for re-

search on the production and me-
chanical harvesting of cucumbers.
The money is for use during the

\96S-67 biennium. The purpose of

the program is to increase yields per

acre, to improve quality and produc-
tion technology, and to develop an
effective mechanical harvesting sys-

tem.

The establishment and operation of

a research program for peanut pro-

cessing and product development is

provided for by Chapter 984 (HB
1114). The Agricultural Experiment
Station of North Carolina State Uni-
versity at Raleigh will conduct the

program through General Fund ap-

propriations of $2 5,000 for each of

the 1965-66 and 1966-67 fiscal

years. The bill funds each year's ap-

propriation for such items as salaries,

travel, supplies and equipment.

A program of research on the pro-

duction, processing and marketing of

native grape species is to be jointly

conducted by the Agricultural Ex-
periment Station and the Agriculture

Extension Service. Chapter 106 5 (SB

167) provides General Fund appro-

priations of $80,300 for the first year

of the biennium and $64,700 for the

second year of the biennium for Ex-
periment Station research in produc-

tion processing and marketing; the

Extension Service is to receive

$10,500 each year of the biennium
for marketing economics research.

The preamble to the bill observes that

the North Carolina grape has a "deli-

cate and extraordinary flavor" and
that there is a demand for these

grapes for use in blends with other

wines produced in other states. It is

also noted that there is a "large poten-

tial demand for North Carolina

grapes for fresh consumption and for

use in juices, jams, jellies, pasteurized

soft drinks and other food products."

The bill specifies the portion of the

funds which are to be used for sal-

aries and the portion to be used for

maintenance and operations.

Poultry Random Sampling
Research Tests

The poultry random sampling re-

search tests at the Piedmont Research

Station in Rowan County will be up-
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dated by means of funds appropri-

ated by Chapter 11 JO (HB 1111).

General Fund appropriations are

made to the Department of Agricul-

ture in the amounts of $37,300 for

the first year of the 196$-67 bien-

nium and $5,000 for the second year

of the biennium.

Nematode Assay and
Advisory Service

Chapter 1010 (HB 528) recites

that "plant-parasitic nematodes are

serious pests of the major agricultur-

al crops in North Carolina," that

"effective control measures are avail-

able for most nematode types," and
that a sound assay and diagnostic

service to growers on the kinds and
levels of nematodes present in soil

would aid them in selecting the most
effective control measures. To this

end, the bill provides for expanded
research to increase the efficiency of

assay techniques, and the creation of

an advisory service for growers. Ap-
propriations are made from the Gen-
eral Fund to the Experiment Station

in the amounts of $100,000 and

$3 8,000 for the fiscal years ending

June 30, 1966, and June 30, 1967.

Included in the appropriation for the

first fiscal year is $5 5,000 for con-

struction of a laboratory building

and greenhouse. The remaining funds

are to be used for employment of a

nematologist, other personnel and

maintenance and operations.

Miscellaneous

Promotion of Use and Sale of
Agricultural Products

G.S. Ch. 106, Article 5 pro-

vides for cooperative effort among
farmers, processors and dealers in the

promotion of use and sale of certain

agricultural commodities. The Article

provides for farmer referendums on
the question of supporting the pro-

gram by levy of assessments on the

commodities or the acreage used in

producing them. Formerly, the law
provided that such referendums be

held at three-year intervals. Chapter
1046 (HB 1031) provides that after

the program has been in effect for a

three-year period, subsequent votes

may be on whether the assessments

shall be continued for another three

or six years. Q

Child Abuse Cases

(Continued from page 18)

who caused the abuse and "shall take

such action in accordance with law
necessary to prevent the child from
being subjected to further abuse, neg-

lect, injury or illness;" (3) although

the North Carolina act eliminates the

physician-patient privilege in child

abuse cases, the husband-wife privi-

lege under the law of evidence was
not waived by the North CaroHna act

as recommended by the model act;

thus, neither parent is a competent
witness to testify as the facts of child

abuse of the other in any criminal

case where the other is the defendant.

There were many differences of

opinion in North Carolina concerning

this statute. Some social workers and
public welfare personnel felt strongly

that mandatory reporting by physi-

cians should be required as suggested

by the model act. However, some
physicians objected to the criminal

sanctions against doctors if they fail

to report child abuse cases. One legis-

lator (a leader in securing passage of

S.B 44) felt that more child abuse

cases would be reported by physicians

if the reporting were voluntary. Fu-

ture experience under the new law
will determine the wisdom of this de-

cision.

The reporting of child abuse cases

to the director of the county welfare

department seems sound planning. A
doctor, nurse, teacher, etc. might be

more likely to report a child abuse

case to the director of the welfare

department (which gives the director

the duty to investigate and take ap-

propriate action) than to a police de-

partment or other law enforcement

agency which might issue a criminal

warrant and arrest the abusing parent.

Welfare departments in North Caro-

lina have traditionally been profes-

sionally involved in the protection of

neglected children. Case work and
counseling with abusing parents have

been their initial approach. If this

approach fails, they have not been

hesitant to protect children through

law enforcement referrals and appro-

priate juvenile or criminal court

action.

Under the law of evidence in

North Carolina, neither husband nor

wife is a competent witness to testify

against the other in a criminal case

in which the other is the defendant.^

The model act suspends this rule of

5. N. C. General Statutes §8-57.

evidence in child abuse cases so that

either parent is a competent witness

to testify to the child abuse of the

other. When S. B 44 was introduced,

it contained a provision similar to the

model act making either husband or

wife competent to testify concerning

child abuse of the other. It was
amended in the House to delete this

section. Thus in North Carolina,

when a parent is prosecuted under

criminal law for child abuse, the

other spouse is not a competent wit-

ness to testify as to the facts of child

abuse, even though such other spouse

may be the only witness.

Two significant facts must be re-

membered: (1) child abuse often oc-

curs in the privacy of the home; (2)
the abused child is often too young
to speak for himself. Thus, when a

child is abused by his own parent and
such abuse is observed only by the

other parent, the abusing parent could

rarely be convicted in North Caro-
lina; there would be no competent
evidence of the facts.

What About the Future?

There have not been many cases

diagnosed as "battered" children in

North Carolina. However, our com-
munity agencies are not well-in

formed about the "battered child

syndrome." Presumably, we have
stumbled across some child abuse sit-

uations without fully understanding

their implications.

Our new law reflects increasing

concern about this problem in North
Carolina. While people may disagree

with specific portions of the act (i.e.

lack of mandatory reporting by phy-
sicians, failure to waive the husband-
wife privilege in child abuse cases),

most will agree that our new law is

a beginning toward developing a wid-
er understanding of the problem.

Hopefully, the law will achieve better

protection and community planning

for abused children in our state. Q

Fire Laws . . .

(Continued from page 12)

Acts of Local Interest

Chapter 447 (HB 588) amends
Chapter 302 of the 1957 North Car-

olina Session Laws relating to rural

fire protection districts in Orange
County. Chapter 302, as originally

enacted, differed from the general

law only in that it permitted fire
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Past and present staff gathered at the Institute to honor Jack Atwater.

Left to right are Elmer Oettinger, Basil Sherrill, Raleigh attorney; UNC Laiv

School Dean Dickson Phillips; Ben Loeb; Deputy Attorney General Peyton

Abbott; Bill Campbell; John Alexander McMabon, Vice-President, Hospital

Sating Association of Chapel Hill; Bob Gnnn, attorney. North Carolina De-
partment of Reinue; and North Carolina Fund Director George Esser. Oet-

tinger, Loeb, and Campbell are currently Institute staff members.

Commemorating Jack Aticater's 25

years of sen ice to the Institute, Di-

rector John Sanders presents a gold

watch as UNC Law School Dean
Dickson Phillips looks on.

Jack Atwater: 25 Years of Institute Service

In July of this year Jack Atwater
completed 2 5 years of dedicated serv-

ice to the Institute of Government.

Everyone who has worked at the Insti-

tute during that period knows Jack.

So, it was not surprising that Institute

staff members of earlier years drove

to Chapel Hill to join with the pres-

ent staff to celeb'ate the occasion and

to show their affection and apprecia-

tion, or that a former Governor of

North Carolina sent Jack a congratu-

latory telegram.

The telegram, from former Gover-
nor Terry Sanford, once an Institute

staff member, read: "Congratulations

on your long and devoted service to

the Institute of Government and the

State of North Carolina, ^t are proud

of you." More tributes came from Di-

rector John Sanders and such former

staff members as North Carolina Dep-
uty Attorney General Peyton B. Ab-
bott, North Carolina Fund Director

George Esser, U.N.C. Law School

Dean Dickson Phillips, and then North
Carolina Association of County Com-
missioners Director John Alexander

McMahon. The occasion was presided

over by Elmer Oettinger who had
served with George Coltrane and Da-
vid Warren on the planning comit-

tee. Jack was presented with a hand-

some engraved watch. As he cut the

cake commemorating his 25 years of

service, a surprised Jack observed to

his wife that this was the first thing

that had been planned at the Institute

of Government that he hadn't known
about in advance.

When Jack Atwater was hired by
Institute Director Albert Coates in

19-tO, he was the lone janitor for the

first Institute of Government build-

ing, now the offices of the ConsoU-
dated University on Franklin Street

in Chapel Hill. Through the years his

responsibility increased to the point

that he is now the head of a group

of service personnel responsible for the

extensive Institute mimeographing,

mailing, and other services. With the

exception of founder Coates, he has

served more years with the Institute

than any other individual. The staff

tribute to Jack reflected genuine grati-

tude for a job well done. Q

protection district boundaries to be

extended upon application of a ma-
jority of the owners of the new terri-

tory to be included rather than re-

quiring their unanimous consent. The
effect of Chapter 447, a very sig-

nificant departure from the general

law as contained in GS 69-25.11 (1),
is to eliminate the requirement that

only adjoining territory' may be add-

ed to existing fire districts. Thus, dis-

tricts in Orange County may hence-

forth extend their boundaries to in-

clude non-adjoining as well as adjoin-

ing territory.

Chapter 'l 101 (HB 1076) adds a

new subsection (4) to GS 69-2 5.11

to authorize the relocation of boun-
daries between adjoining fire protec-

tion districts having different tax

rates in effect. Prior to the passage of

this statute, boundaries could be al-

tered only between those districts hav-

ing exactly the same tax rate for fire

protection. Although Chapter 1101

is a public act the purpose of its

passage was to facilitate the reloca-

tion of boundaries between two fire

districts in Wake County.

Tori Liabilily

One major area of concern to pro-

fessional firemen's organizations was
left virtually untouched by the Gen-
eral Assembly. Except as hereinbefore

noted, no attempt was made to clarify

the law relating to a fireman's liabil-

ity for negligence while engaged in

the performance of his assigned

duties. This is a nebulous subject at

best since there are no statutes or

modern North Carolina Supreme
Court decisions precisely on point.

However several reasonably recent

cases do concern the tort liabiUty of

other types of pubhc officers and em-
ployees. In Miller v. Jones, 224 N. C.

783, a store owner sued two em-
ployees of the State Highway and

Public Works Commission, alleging

that a "sweeper" operated by defend-

ants had blown dirt into plaintiff's

store damaging his merchandise. The
defendants contended that they could

not be held personally liable for neg-

ligence in the discharge of their gov-

ernmental functions. The Supreme
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Court agreed that an officer charged

with the performance of a govern-

mental duty involving discretion

could not be held liable for simple

negligence with respect thereto, but

held that such immunity was never

extended to a mere employee of a

governmental agency upon this prin-

ciple.

On the other hand, the Supreme

Court failed to find any liability in

WilkJns & Ward v. Burtov, 220 N.C.

13, where a division engineer of the

State Highway and PubUc Works
Commission was sued for injuries sus-

tained by plaintiffs when their car

struck a tree lying across a pubHc

road. In this latter instance, the Court

determined that the defendant was a

public officer, as distinguished from

a public employee, and as such could

not be held hable for breach of duty

unless acting in a malicious or cor-

rupt manner.

Most firemen are public employees,

not public officers, and therefore

probably have no tort immunity un-

der common law principles enunciat-

ed by the courts of North CaroHna.

This view is shared by the North

CaroHna Attorney General, who stat-

ed in an opinion dated June 22, 1959

that: "An individual member of a

(municipal) volunteer fire depart-

ment who might personally be guilty

of negligence would be liable in dam-

ages to the party injured."

Conclusions

A major thrust of the new acts is

to remove obstacles which, in the

past, have prevented unprotected

areas from securing the benefits of a

fire department. Now Chapter 707

affirms a department's authority to

send firemen and apparatus beyond

the territorial limits of the political

subdivision or other area which it

normally serves; Chapter 62 5 permits

rural fire districts to extend their

boundaries without securing unani-

mous consent of property owners

whose land is to be added; and.

Chapter 447 allows Orange County
districts to annex territory not ad-

jacent to an existing district boun-

dary.

Another of the enactments, Chap-

ter 648, gives firemen statutory au-

thority to extinguish fires, even over

the objections of the owner of the

property which is burning. Finally,

and most important, counties are now
empowered, by virtue of Chapter 626,

BOND SALES
From May 2 5, 196

Commission sold bonds

amount of bonds, the p

fective interest rates are

UNIT

Cities:

Carolina Beach

Claremont

Conover
Conover
Kinston

Lake Lure

Madison

Mount Holly

Mount Olive

Rockingham

Sims

Southport

Tarboro

Tarboro

Troutman

Coiuities:

Buncombe (Metropolitan

Sewerage District)

Carteret

Chatham (Goldston-Gulf

Sanitary District)

Cleveland

Dare

Durham

Forsyth (Rural Hall

Sanitary District)

Pender

Robeson (Lumberton
School District)

5 through October 5, 196 5 the local Government

for the following governmental units. The unit, the

urposes for which the bonds were issued, and the ef-

given.

AMOUNT PURPOSE RATE

120,000 Sanitary Sewer 4.02

285,000 Sewer System 3.99

300,000 Sanitary Sewer 3.77

100,000 Water Bonds 3.90

88,000 Parking Facility Revenue 3.00

390,000 Electric Power Facility

Revenue 4.22

100,000 Water and Sewer 3.87

455,000 Sanitary Sewer 3.73

225,000 Municipal Building and

Fire Station 3.87

175,000 Municipal Building and

Fire Station 3.43

72,000 Water Bonds 3.62

235,000 Water, Sanitary Sewer,

Refunding Water and Sewer 4.06

110.000 Fire Fighting Equipment 2.97

300,000 Street Improvement Bonds 3.06

310,000 Sanitary Sewer 3.98

7,700,000 Sewage Disposal System 3.78

1,000,000 County Hospital Bonds 3.86

600,000 Water System 3.87

225,000 School Building 2.93

1,250,000 School Building 4.19

5,540,000 School Building, Series A;
School Building 1965;

County Building 3.05

General Obligation Water
30,000 Bonds 3.79

65,000 County Hospital 3.28

3 8 5,000 School Bonds

to adopt and enforce county fire pre-

vention codes. Passage of these acts is

indeed a timely development in the

law since during 1964 alone losses

from fire in North Carolina resulted

in 242 deaths and over 26 million

dollars in property damage, with a

considerable part of the loss directly

attributable to a lack of adequate fire

protection.

Coming next month:

Insurance Purchasing through

an Advisory Committee

by Michael G. Allen

. . . Administrative

Ofiice of the Courts
(Continued from page 16}

temporary bod\', and the latter's struc-

ture and duties may well be altered

in the transitional period, 1967-71.

The Administrative Office of the

Courts has occupied an office on the

fourth floor of the Justice Building

in Raleigh. Judge Huskins and Mr.

Montague are hard at work. The ef-

ficient administration of justice over

the next decade in this State rest

largely in their able hands. Q
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Criminal Law . . .

(Confijiucd from page 25

)

to be sent to the S.B.I., but authorizes those taken pur-

suant to the new law to be so sent.

G.S- 114-19 now authorizes police chiefs and sheriffs

to take both the fingerprints and photographs of:

( 1
) anyone charged with a felony and

(2) anyone committed to jail or prison upon convic-

tion of a crime. It preserves the old provision as to when
photographs may not be taken, but rewrites it to allow

photographs of convicted misdemeanants.

The statute still leaves to local discretion — and to

case law — the problems related to taking and retention

of fingerprints of persons arrested for misdemeanors who
are either not convicted or who upon conviction are not

imprisoned.

Two bills relating to the State Bureau of Investigation

which failed of passage may be appropriate to mention

here. SB 103 and identical HB 27$ would have appro-

priated funds for establishing an S.B.I, field office in west-

ern North Carolina. HB 115 5 would have appropriated

funds for five additional special agents of the S.B.I.

One rather significant local bill relating to finger-

prints and photographs of persons arrested received an

unfavorable report. HB 14 5 would have amended the

Winston-Salem charter to exempt the police of that city

from the general law and to authorize the taking of fin-

gerprints and photographs of any person arrested.

Local Police Jurisdiction

As usual a spate of local acts gave enforcement officers

of cities and towns extended jurisdiction outside munici-

pal limits. The following table gives the 1965 acts:

County and
'Municipality

Area of Extension

Bc\ond Limits 196i Act

Beaufort:

Belhaven

Dare:

KUl DevU
Hills

Duplin:

Faison

Edgecombe
and Nash:

"^hitakers

Forsyth:

Kernersville

Onsloii :

Richlands

Pender:

Atkinson

Two miles Chapter iO (HB 74)

(March !)

Two miles, but not with- Chapter 107 (HB 171)

in the limits of any other (March 24)

municipality

One mile Chapter 1130 (HB 11(8)

(June 16)

Two miles, plus town Chapter 996, § S.l

property wherever (SB 469) (June 14)

located

One mile

Th ree miles

Two miles

Chapter 49 (HB 71)

(March i)

Chapter 4S (HB 91)

(March 4), making a

local modification to

G.S. 160-21

Chapter 561 (HB 732)
(May 14)

County atid Area of Extension

MuTiicipality Beyond Limits 196) Act

Pitt:

Farmville Within Farmville Chapter 36 § 32 (SB 19)

Township (March 4)

.^yden One mile, plus town Chapter 79, § 10.3

property wherever (SB 33) (March 17)

located

Bethel Three miles, but not Chapter 45 1 (HB 60S)

beyond boundaries of (.May 7)

Bethel Township

Sampson:
Roseboro One mile Chapter 5 52 (HB 650)

(May 14)

Washington:
Plymouth A described area north- Chapter 93 (HB 142)

east of town including a (March 23)

portion of U.S. Highway
64

Two additional acts contain variations on the exten-

sion of poHce jurisdiction. Chapter 92 (HB 121) (March
23) repeals the 1963 act which gave the pohce of Dobson
jurisdiction one mile out into Surry County and replaces

it with a provision giving Dobson enforcement officers

jurisdiction to make arrests up to two miles outside the

town limits for motor t ehicle offenses that occurred with-

in their presence within the boundaries of the town. Chap-
ter 324 (HB 428) (April 27) gives Brevard officers juris-

diction three miles out into Transyliania County for

crimes committed ivithin the town Hmits.

Chapter 376 (SB 278) (April 30) may have been in-

tended to extend the jurisdiction of Greenville officers

out into Pitt County, but it is not clear that it does so.

The act makes all ordinances of Greenville enacted in the

exercise of pohce powers applicable to the territory located

outside the city within one-half mile of the corporate

limits. The act does not mention the enforcement juris-

diction of Greenville officers. It is possible, of course, that

Greenville officers already have extended jurisdiction under
some prior act, but a check of local laws over the past two
decades fails to reveal such a provision. Another 196 5 bill

appUcable to Greenville, SB 142, would have extended the

effect of police-power city ordinances merely to the site of

Pitt Memorial Hospital in Pitt County. This bill was not
reported out of committee.

Two other bills relating to extended jurisdiction also

failed. HB 32 would have extended the jurisdiction of

Wilson city police three miles outside the corporate limits,

and to all other city property wherever located. HB 1160
was a proposed revision and consohdation of the charter of

Newton introduced too late in the session to receive con-

sideration. One of its provisions would have extended police

jurisdiction one mUe and also to all city property wherever

located. It also would have made all city ordinances ef-

fective on city-owned property.

Local Police Residence

There were fewer acts this year than usual authorizing

municipal police chiefs or police officers generally to re-

side outside the corporate limits. These acts have been very

popular in the past despite the doubts as to their constitu-

tionality.

Chapter 546 (SB 350) (May 14) authorizes the police

chief and his officers in Tarboro, Edgecombe County, to

hve up to one mile outside the municipal limits. It ratifies

any actions already taken by or with regard to officers

living in this area.
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Several municipalities this session got a charter amend-
ment to provide that the chief and other police oflficers

need not be residents of the municipality at the time of
their appointments. Except for the one pertaining to

Sharpsburg, all the acts listed in this paragraph also ap-

plied to various other appointive municipal officials. The
acts include: Chapter 669 (HB 871) (May 21) Sharps-
burg, Edgecombe, Nash, and Wihon counties; Chapter 296
(HB 314) (April 21) Pineville, Mecklenburg County;
Chapter 586 (HB 597) (May 18) Hertford, Perquimans
County. In addition, the charter of the newly-created

Town of Alliance in Pamlico County has a provision

similar to the ones above. Chapter 760 (HB 816) (June 1).

Chapter 775 (HB 600) (June 2) provides that persons

employed by the Police and Fire Departments of States-

ville in Iredell County who do not reside within the city

limits must move there within 90 days after they go on
the force.

Chapter 331 (HB 449) (April 27) authorizes the gov-
erning body of the Town of Richlands in Onslow County
to employ a chief and other police officers who reside out-

side the town and are thus not qualified voters of the

town.

Chapter 478 (SB 312) (May 11) applied to the Town
of Liberty in Randolph County. Under this act it is not
necessary for any appointive official of the town or of

the Liberty Recorder's Court to reside within the town
limits. The act also amends a 1959 local modification to

G.S. 7-186 to provide that the recorder may live any-
where within Randolph County.

HB 766 consolidating the charter of St. Pauls was not
reported out of committee. It would have, however, auth-

orized the town board of commissioners to appoint police

and other officers and employees who were not residents

of the town when appointed.

Other Miscellaneous Local Police Authority

In sorting through the numerous local acts passed in

1965, it will be impossible to list here all of those that

would interest persons working in the administration of

criminal justice. The selection of acts for inclusion and
exclusion is somewhat on an ad hoc basis, but the follow-

ing generalities may be observed. Acts that would be pri-

marily of interest to local officials themselves, such as

salary and fee bills, terms of appointment of local offi-

cials, and the like, are omitted. The general basis for selec-

tion of local acts has been the likelihood of general interest

on the part of judges, lawyers, enforcement officers, and
the public in the county and elsewhere.

Abolishing constables: Chapter 381 (HB 481) (April

30) abolishes the office of township constable in Avery
County. In lieu of constables, it authorizes the sheriff

with the approval of the board of commissioners to appoint

township deputies. Such deputies must reside in the town-
ship for which they are appointed.

Two bills that failed of passage would have limited

constables in two additional counties. SB 565 would have
repealed a 1963 act authorizing the constable of Asheville

Township in Buncombe County to appoint deputy con-
stables. HB 73 3 would have restricted constables in Davie
County to exercise of their powers within their respective

townships— except in transporting prisoners.

Issuance of ivarrants: After the addition of G.S. 160-

20.1 plus numerous local acts in 1963 concerning is-

suance of warrants by police desk officers, the 1965 activ-

ity in this area is very minimal. Chapter 497 (HB 626)
(May 11) revising the charter of Denton, Davidson
County, authorizes issuance of arrest warrants by the

police chief, assistant chief, captains and lieutenants in

charge of work shifts, and duty desk sergeants. Chapter 97
(HB 181) (March 23) authorizes the Louisburg chief of

police in Franklin County to issue warrants in criminal

matters on Sundays, on official holidays, and between the

hours of five p.m. and nine a.m. on all other days. For
this activity the chief is to receive the same fees as justices

of the peace. Chapter 498 (HB 63 5) (May 11) applicable

to Gaston County authorizes the chief of the rural police

department and the sheriff each to appoint three men as

desk officers with the authority of justices of the peace

to issue arrest and search warrants and to set the amounts
of appearance bonds. The names of the officers appointed

must be filed with the clerk of the superior court. The
act prohibits the officers from conducting any trial or

preliminary hearing. Chapter 4 (HB 7) (February 23) en-

acts for the Town of Madison in Rockingham County the

desk-officer provision that was the most popular in 1963.

The chief of police is authorized to designate desk officers

who may issue warrants in criminal matters. In this act —
as in all of the acts discussed in this paragraph — the

usual provision prohibits the issuing officers from serving

their own warrants.

Auxiliary police and cadets: In the 1963 version of

this article, the following appeared:

There is no statewide law authorizing munici-

palities to appoint auxiHary police officers. It is

always possible, of course, to appoint and swear in

unpaid volunteers as regular officers — and this

is probably the legal basis upon which many auxil-

iary police groups in the state are founded. There
are drawbacks to this approach, however. On the

basis of old cases involving citizens deputized in

emergencies, it seems clear that unpaid police offi-

cers who are injured in the line of duty are entitled

to Workmen's Compensation. But the statutes are

not specific as to what rate of compensation applies.

Also, even though G.S. 160-20 provides that the

town board may regulate the policemen appointed,

it has not been settled whether a town can take

away the power of arrest once an officer has been

sworn in. Because of this, a number of cities have
recently been adding provisions in their charter as

to the appointment of auxiliary policemen and fire-

men. Even though the statutes do not say so straight

out, it is usually thought that a person with an

auxiliary appointment would not have the power
of arrfist unless called to duty.

Against this background, it is interesting to study the

several 1965 acts relating to auxiliary police.

Chapter 662 (HB 675) (May 21) authorizes the

Gaston County commissioners to set up an auxiliary force

for the Gaston County Rural Police Department. It speci-

fies that the auxiHary police are to be paid only when
called to duty, are not to be under civil service, and are

to have the same powers as the country rural police when
called to duty. The act specifies that it is not to affect the

right of the auxiliary force to any benefits provided for

civilian defense workers or auxiliary police by the State

of North Carolina or by Congress. Pay is to be as set by
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the county commissioners, but there is no mention of the

base to be used in determining ^"orkmen's Compen-
sation.

In another Gaston County act. Chapter 663 (HB 677)

(May 21), a Cadet Corps is created for the Gaston

Countv Rural Police Department. County residents over

1 8 are eligible for nonenforcement duties with the Depart-

ment as a method of training future poKcemen. Those

successfully completing the cadet training program who
are recommended by the chief and who take the civil

service examination for rural policemen within a year of

completing the program are entitled to a five-point bonus

on the examination.

Chapter 309 (HB 71) (April 27) authorizes High
Point, Guilford County, to establish a police and fire

reserve. These auxiliary members when injured on duty

are to receive Workmen's Compensation based on the

entrance salary for regular city police patrolmen or fire-

men. This act also provides that it does not affect an)'

benefits provided by North Carolina or the United States

for civilian defense workers or auxiliary policemen and

firemen.

The provisions in the charter for Charlotte, 'Mecklen-

burg County, relating to auxiliary police are brief. Chap-

ter 713 (HB 917) (eff. July 1) in setting out the consol-

idated charter simply states at the end of the section on

the civil service for police and firemen that the city

council may authorize the city manager to appoint

auxiliary policemen and firemen without previous exami-

nations by the Civil Service Board. The men shall have

the powers and duties of regular policemen and firemen

when called to duty, but are subject to discharge at the

pleasure of the city manager.

Police personnel provisions; civil service: In making

changes in the Concord charter, Cabarrus County, Chap-

ter 222 (HB 3 63) (April 9) among other things repeals

some prior acts deaUng with special police appointments

by the mayor and chief of police and other obsolete per-

sonnel provisions relating to the police department. Chap-

ter 693 (HB 870) (May 25) amends the charter of New
Bern, Craven County, to specify that the Civil Service

Board is to fix the requirements of police officers em-

ployed with the advice and counsel of the chief of police.

It authorizes the chief to suspend police officers up to

three days on his own motion, and revises the discharge

procedure before the Civil Service Board. Chapter 775

(HB 600) (June 2) amends the Statesville charter, Iredell

Countv, in several respects. It opens civil service examina-

tions for policemen and firemen that formerly could be

taken only by city and county residents to all, but gives

city residents first priority and county residents second

priority. As for chief of the police and fire departments,

the board must first examine the six top ranking officers

within the department; if all fail to pass the examination

or else disqualify themelves, then the board may employ

a chief for either department from outside the city if he

has had at least ten years of experience. Nonresidents

accepted must move within the city limits of Statesville

within 90 days of employment.

Chapter 713 (HB 917) (eff. July 1) continues the

detailed charter provisions relating to the Civil Service

Board for the City of Charlotte, Mecklenburg County.
The civil service provisions apply to members of the police

and fire departments, but not to the chiefs of those

departments. The chiefs may discharge members of their

departments employed for less than 12 months under rules

approved by the city council without regard to civil serv-

ice procedure. Chapter 790 (HB 984) (June 2) amends
the laws governing the civil service commission for the

police and fire departments of the City of Raleigh,

Wake County, to change the necessary notice procedure

prior to civil service examinations.

Chapter 301 (HB 574) (April 22) obolishes the re-

quirement that the chief of police in Macon, Warren
County, must be elected. It authorizes the town board to

appoint a chief of police to serve at the pleasure of the

board.

Sheriff's radio equipment: Chapter 888 (HB 890)
(June 9) is a highly detailed local act amending a 1959
local act concerning installation of radio equipment in

the motor vehicles of the Sheriff of Mitchell County and
his salaried deputies.

Authority of Firemen

See, in this issue, 196 5 CHANGES IN NORTH
CAROLINA FIRE LAWS.

Special Authority to Control Traffic

Chapter 1074 (SB 396) (June 16) amends G.S. 143-

224 to make the motor vehicle law contained in Chapter
20 of the General Statutes apply to all streets, alleys,

and driveways on property owned by or under the control

of the State Ports Authority. It also empowers the Author-
ity to make ordinances relating to safety of persons, park-

ing, and use of streets, alleys, and driveways on property

controled by the Authority.

The 1965 amendment revised the portion of G.S. 143-

224 relating to the special police of the Authority to

make certain that the powers of arrest conferred applied

to ordinance violations as well as other violations of the

laws of North Carolina. In the process the police authority

may have been broadened somewhat, as the provision

specifying the power of arrest without warrant for viola-

tions on property under Authority control was eliminated.

This leaves the portion of the section giving them the

powers of policemen of incorporated towns unmodified.

Chapter 688 (HB 742) (May 25) adds G.S. 116-62.1

extending the motor vehicles laws to the campus of Chowan
College in Murfreesboro. The college board of trustees is

empowered to make traffic and parking ordinances in

similar fashion to that set out in the act discussed above.

The act, however, does not mention campus police. This

is not necessary, of course, in the Ught of the 196 5 amend-
ment to G.S. 74A-1 treated in a previous portion of this

article.

Licensing and Other Regulatory Provisions

Occupational Licensing Bills That Failed

There is a continuing controversy surrounding occupa-

tional licensing. The normal philosophy of a free-enterprise

system is to allow people to go into any line of work they

wish. When it is thought, however, that the public welfare

would be seriously affected by having unqualified or un-

trustworthy persons in an occupation or profession, the

legal power of the state is sometimes used to regulate the

trade or profession.

This year the General Assembly rejected bids for licens-
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ing of the following groups: polygraph examiners (HB
155), warm air heating and air conditioning contractors

(HB 547, HB 548, HB 549), and landscape architects

(HB 991). In addition, a bill to make a number of

changes in the licensing provisions applicable to real estate

brokers and salesmen, SB 61 — HB 176, was killed in a

House committee.

The polygraph examiner bill would have required

licensing of this group by the State Bureau of Investiga-

tion under the procedures already set up for licensing of

private detectives.

A companion bill to the polygraph examiner one, HB
156, would have raised the license tax on private detectives

from $2 5 to $50 per year. It was reported unfavorably

in the House.

Kegiilation of Bondsmen

In 1963 the General Assembly added a new Chapter

8 5A to the General Statutes to provide for regulation and

licensing of bail bondsmen and runners by the Commis-
sioner of Insurance in 20 counties. HB 1009 would have

repealed this 1963 legislation, but was tabled in the Senate.

Two counties were deleted from Chapter 8 5 A, however,

by local act: Columbus and Currituck. Chapter 1195

(HB 1058) (June 17). A bill to exempt a third county,

HB 1154 (Cleveland) , died in a Senate committee.

Buncombe County now has its professional bondsmen
and their employees taxed and regulated under Chapter

1196 (HB 1133) (June 17). Also, Chapter 1076 (SB

48 5)(eff. July 1) makes substantial amendments to a

1943 local law regulating professional bondsmen in Wayne
County.

Unclaimed Bicycles

Under G.S. 15-12, unclaimed personal property in the

possession of a sheriff, police department, or a constable

as a result of the discharge of duty may be advertised

and sold after remaining unclaimed for 180 days. Chapter

807 (HB 962) (June 3) amends G.S. 15-12 to reduce the

waiting period prior to sale to 30 days in the case of un-

claimed bicycles. Fourteen counties were exempted from

the 1965 act, and in those the 180-day waiting period still

applies. They are: Alamance, Cherokee, Cleveland, Colum-
bus, Gaston, Hayivood, Henderson, Hoke, Mitchell, Moore,

Northampton, Pender, Scotland, and Wilson.

Closing-Out Sales

G.S. 66-76 through -84 providing for the regulation

and licensing of closing-out sales has been amended to

add four additional counties under the provisions: Edge-

combe and Nash (Chapter 374 [SB 248] [April 30]),

Henderson (Chapter 96 [HB 168] [March 23]), and

Iredell (Chapter 306 [HB 462] [April 23]).

Filing Paicn Tickets with Sheriff

Chapter 84 (HB 139) (eff. July 1) amends G.S. 91-5

to require that pawnbrokers must file copies of pawn
tickets with the sheriff of the county within 48 hours.

Previously the tickets needed to be filed only with the

chief of police; now copies must be made for filing with

both.

Public Vehicle Marking

G.S. 14-250 has undergone a number of changes since

its enactment in 1925. It started out requiring all pub-

licly-owned vehicles to carry a statement of the public

ownership and the words "for official use only" in letters

at least three inches high. Various amendments were amde
in 1925, 1945, 1957 and 1961. Chapter 1186 (SB 594)

(June 17) again amends G.S. 14-2 50. No longer is there

any mention of how large the letters must be, and the

wording "For Official Use Only" need not be used on

any publicly-owned vehicles. The basic requirement is only

that wording be on the vehicle to identify the public

ownership. Enforcement vehicles are still exempt, and

counties still have the option of placing a seal of the county

at least eight inches in diameter on each side—without any

wording needed. This county option probably also applies

to municipalities, as G.S. 14-2 5 2 makes the vehicle-mark-

ing statute apply to cities and incorporated towns. The

final option for state-owned vehicles is that they have

imprinted on the license tag above the Hcense number the

words "State Owned" and also carry a plate on the front

with the words "State Owned."
State employees came within an ace of having their

new passenger vehicles purchased after July 1 painted black

and silver under the terms of SB 468 and identical HB
981. The House Bill was reported unfavorably. The Senate

Bill, after some ups and downs, was tabled in the House.

Water Heater Regulation

Recent water-heater explosions pointed up the need

for regulatory legislation on this subject. Chapter 860

(HB 610) (eff. January 1, 1966) enacts provisions codi-

fied as G.S. 66-27.1 to -67.4 applying to automatic hot

water tanks and heaters of 120 gallon capacity or less.

Such hot water heaters must have approved relief valves

on them before they can be installed, sold, or offered for

sale. All relief valves sold or installed separately must also

carry the required stamp of approval. Similar provisions

relate to dip tubes, nipples, baffles, and traps and to heat-

ers of the above capacity equipped with them; they must

have been tested to withstand a temperature of 400

degrees Fahrenheit. Violation of the provisions of the new

legislation is a misdemeanor punishable by fine or impris-

onment, or both, in the discretion of the court.

State Highway Commission Conflict of Interest

Chapter 55 (HB 59) (eff. July 1) effected a major

reorganization of the State Highway Commission. In the

process, as an aftermath of a recent prosecution of an em-

ployee of the Commission, it rewrote G.S. 136-13 to expand

the coverage of the section and to Increase the punishment.

Among other things, the person corruptly influencing a

member, officer, or employee of the Commission need no

longer be (or be an agent or employee of) a contractor with

the Commission. The possible punishment has been in-

creased to imprisonment up to ten years, fine up to

$20,000 (or three times the monetary equivalent of the

thing of value in question, whichever is greater), or both

such fine and imprisonment.

The same reorganization act also adds G.S. 13 6-13.1-

It states that no member of the State Highway Commis-

sion, nor any official or employee of the Commission,

shall be permitted to use his position to Influence elections

or the political action of any person.

Laws Relating to Prisoners and Fugitives

For a discussion of the bills enacting the Interstate

Agreement on Detainers and liberalizing prison furlough

OCTOBER, 196 5 3 3



arrangements, see the article on PENAL-CORRECTION-
AL ADMINISTRATION in the September 1965 issue

of Popular Goiernment. The 1965 amendments to the

Interstate Compact on luveniles are discussed in PUBLIC
WELFARE AND DOMESTIC RELATIONS in the same
issue of Popular Goi cnimcnt.

Post-Coin icfion Hearing Act Revision

Chapter 3 52 (HB 305)(eff. July 1) rewrites the

Post-Conviction Hearing Act to put the substance of for-

mer section 15-217, as amended, in new G.S. 15-217 and
-217.1 and to amend several other sections of the act set

out in Article 22 of Chapter 15 of the General Statutes.

The changes in the law are detailed by section below.

G.S. IS -217: It provides for a review of the conviction

of persons imprisoned in the common jail of any county
or in the custody of the State Prison Department upon
allegation that there was a substantial denial of constitu-

tional rights in the proceedings resulting in the convic-

tion, or that the court was without jurisdiction to impose
the sentence, or that the sentence is otherwise subject to

collateral attack upon grounds formerly available under
writ of habeas corpus, writ of coram nobis, or other

common law or statutory remedy, as to which there has

been no prior adjudication by any court of competent
jurisdiction. [The portion in italics is now.] The act adds

that post-conviction review is not a substitute for nor does

it affect any remedies normally incident to trial and ap-

peal, but except as otherwise provided it comprehends and
takes the place of prior common law and statutory reme-

dies for testing the validity of imprisonment — and it is

to be used exclusively in lieu of such remedies. The former

provision placing a five-year statute of limitations on post-

conviction proceedings is deleted.

G.S. 15-217.1: It revises the procedure to require that

the prisoner file all three copies of his petition with the

clerk of Superior Court of the county in which the con-

viction took place; originally, the prisoner had to file two
with the clerk and serve the third on the solicitor. Now
the clerk must forward one copy to the Superior Court
solicitor and, as in the past, docket one copy. It adds a

provision requiring the clerk to bring the petition to the

attention of the resident judge or any judge holding court

in the district or the county and requires the judge to

review the petition and make such order as appropriate

concerning time and place of hearing, proceeding without

payment of costs, and appointment of counsel. To pre-

vent injustice, the judge may order the prisoner to be

brought before the court without delay and he may direct

the solicitor to answer the petition within a time specified

— as in the case of a petition for a writ of habeas corpus.

If upon review of the petition it does not appear to the

judge that an order advancing the hearing or other order

is appropriate, he is directed to return the petition to the

clerk with a notation to that effect.

G.S- 15-220: It adds that if the prisoner elects to

withdraw his petition, the withdrawal constitutes a waiver

of any claim of denial of constitutional rights or other

error remediable under Article 22 which has been alleged

in the petition. It further provides that the judge may
order transcripts and other records of proceedings in ques-

tion and that if the prisoner is Indigent the cost of furn-

ishing such transcripts or records is to be borne by the

countv.

G.S. 15-221: It adds that unless the judge sets a

different time the clerk and the solicitor are to calendar

the matter for hearing at the next session for the trial of

criminal cases In the county after the time for pleading

by the solicitor has expired.

There was no substantial change in G.S. 15-218, -219

or -222.

Regulation of Intoxicating Liquor and Public
Drunkenness

Local Public Drunkenness Punishments

Two more counties In 1965 adopted local acts to be

codified under G.S. 14-3 3 5 and thus make public drunk-

enness a crime throughout each county: Bcrt'e (Chapter

265 [HB 389] [April 15]) and Onslow (Chapter 595

[HB 207] [May 181). Both of these counties were added

to paragraph 1 of G.S. 14-33 5; thus offenses of public

drunkenness in those counties will be punished by a fine of

nor more than $50 or by Imprisonment for not more
than 30 days—with no increase of punishment for subse-

quent offenses.

Two other counties were switched from paragraph 1

to paragraph 10 of the statute; first offense, up to $50
or 30 days; second offense within 12 months, up to $100
or 60 days; and third offense within 12 months, misde-

meanor punishable in the discretion of the court. The
counties adoptms; this punishment were Giston (Chanter

39 [HB 64] [March 4j) and Martin (Chapter 44 [HB
39] [March 4]).

With the addition of Bertie and Onslow to the ranks

of counties punishing public drunkenness, this leaves only

eight full counties (and most of a ninth) which have no

act punishing public drunkenness: Alexander, Allegheny,

Bladen, Polk, Robeson, Sampson, Stokes (except for King
High School District), Tyrrell, and Watauga. It should

be noted, of course, that municipalities within those

counties may well have ordinances forbidding public

drunkenness, and the offense of public drunkenness and

disorderliness under G.S. 14-334 applies throughout the

entire state-

Municipal ABC Elections

As always, there was a stream of local bills to author-

ize particular municipalities in dry counties to hold ABC
elections. As In 1963, a bill setting up a general authoriza-

tion for such municipal elections made very little progress.

SB 406 would have authorized any municipality in a non-

ABC county with over 2,000 population during at least

two months of the year to call Its own election on the

establishment of ABC stores within the municipality.

Most of the local acts followed the same general pat-

tern, though there were a number of differences of detail.

Some authorize the municipal governing board to call an

election on Its own motion without regard to any petition,

but require that this be done if a petition signed by 1

5

percent of the vot.:rs at the last municipal election for

mayor is received; most simply require the election upon
receipt of a petition; and a few merely authorize (but do

not require) the governing board to call an election upon
receipt of a petition.

(Continued on page 38)
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Among officers of the National Asociatioii of County Treasurers anil

Finance Officers installed at the annual NACO Convention in San Diego,

July 11-14, ivas Rowan County Auditor Wayne Simpson (far right), second

lice-president. Also pictured, left to right, are NACT £< FO founder Addie

Reikat, Nebraska; President Eva Cook, Oregon; and first vice-president Bob
Miller, Neiv York.

1965 NACO Report
Afl-'iliate organizations were present when the National Association

of Counties held its 30th Annual Conference in San Diego, July 11-14.

Represented at the Human Problems Congress were administrators, civil

attorneys, engineers, information officers, park and recreation officials,

planning directors, recorders and clerks, treasurers and finance officers.

Following are the North Carolina office holders in affiliated organi-

zations of the National Association of Counties:

Eunice Ayres Forsyth

—

President, National Association

Registrar of Deeds of County Recorders and Clerks

Betty June Hayes Orange

—

Secretary-Treasurer, National

Register of Deeds Association of Recorders and

Duke Paris

R. B. Jordan

Wayne C. Simpson

Hugh Ross

C. Brvan Avcock

Alamance

—

Register of Deeds

Montgomery

—

Board of Commis-
sioners—Chairman

Rowan

—

County Auditor

Guilford

—

Accountant and
Director of Finance

Wayne

—

Accountant

Clerks

Board of Directors, National As-

sociation of Recorders and Clerks

Board of Directors, National A.s-

sociation of Counties

2nd ^'ice-President, National As-

sociation of County Treasurers

and Finance Officers

Board of Directors, National As-

sociation of County Treasurers

?
, T,J

Mrs. J. C. Spencer Caldwell

Fred Parker

Lindsay Cox

Robert House

Board of Directors, National As-

sociation of County Treasurers

and Finance Officers

Board of Directors, National As-

Former Accountant sociation of County Treasurers

and Finance Officers

Board of Directors, Association

of Civil Attorneys

Board of Directors, National As-

sociation of County Planning

Directors

Board of Directors, National As-

sociation of County
Administrators

Wayne

—

County Attorney

Guilford

—

Director of

Planning

Forsyth

—

County Manager

National Association of County
Recorder and Clerks officers for

195 5-56 include two North Caro-

linians: President Eunice Ayers, For-

syth Register of Deeds, front left;

Secretary-Treasurer Betty June Hayes,

Orange Register of Deeds. Also shown
are lice presidents George Y. Core,

Florida, front right; and Ambroise

Landry, Louisiana.

Notes on NACRC
By BETTY JUNE HAYES

Nine North Carolinians attended the

17th Annual Conference and Work
Shop meeting of the National Associa-

tion of County Recorders and Clerks

in San Diego, California, July 9-14.

Ray Lee, Recorder of Los Angeles and

President of NACRC, presided over

the meeting.

The opening address, "Archival

Records, Foundation of the Future",

was given by Admiral A. M. Patter-

son, Assistant North Carolina State

Archivist.

NACRC work shop sessions includ-

ed such topics as: "Uniform Election

Proceedures", "Clerks' Administrative

Proceedures", and "Record Retention

and Retrieval". A list of distinguished

public officials, headed by the Vice

President of the United States, Hubert
Humphrey, appeared on the NACO
proeram.

The following North Carolina Reg-

isters of Deeds were elected to offices

in NACRC: Eunice Ayers, Forsyth

County, President; Betty June Hayes,

(Continued on page 40)
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NOTES PROM. . .

CITIES AND COUNTIES

Airports
The Federal Aviation Agency has

approved a grant of $152,900 for

construction of a general aviation air-

port at Golihboro and $49,026 for an

airport at Mount Olive. Funds in

each case must be locally matched.
* » *

Operations at the Asheville Airport

were closed October 10-18 to allow

for reinforcing the runway — a

$2 5 3,000 repaving job. Resurfacing

of the major 6000-foot runway will

open the facility to heavier aircraft,

including jetliners.
;:- ^ ;:-

Central Business District

Hickory voters killed a major

downtown renovation program bv de-

feating two bond proposals which
would have provided for the pur-

chase of downtown railroad land and
eventual renovation of the area. Al-

though voters gave a slight majority

to approval of water and sewer

plant expansions, they also defeated a

bond issue which would have provid-

ed for a new branch fire station and
new fire fighting equipment.

Education
Airry County voters approved a

milestone school bond issue by a 2-1

margin with 1,923 favoring the

$900,000 issue and 1,033 opposing it.

With an estimated $325,000 from
the state school bond issue, the counter

plans a consolidated high school be-

tween Netvlcind and Montezuma
which will absorb some thousand stu-

dents from present Cyossuore, Cvau-
berry and Newland high schools.

College President Dr. Raymond A.
Stone gave the key address at the

formal opening of Sandhills Commu-
nity College in Southern Pines early

this month.

Community college officials in

northwest North Carolina are busy
with blueprints, conferences with ar-

chitects and consultations with state

educational leaders as all four try to

ready physical plans for opening in

the fall of 1966. Involved are David-
sou, Rockingham, Surry, and Wilkes

Community Colleges.

Health
One million dollars has been alotted

by the North Carolina Medical Care

Commission for construction of a

new Wayne County hospital. The
commission intends to grant $2 mil-

lion more over the next two fiscal

years, provided federal funds are

available. The $3 million outlay falls

$46 5,000 of the amount originally

requested by hospital trustees.

Housing
Contracts for construction of new

low-rent public housing have been

awarded for projects in six North
Carolina cities. HenJersonville will

construct 150 units; Charlotte, 17 S;

Mount Airy, 40; Mount GuHead, 3 0;

and in separate projects, Shelby will

erect 90 and 60 units and Wilson 24

and 72.

Belmont Commissioners have okay-

ed a minimum housing code which
calls for hiring of a building inspector.

In adopting the minimum building,

plumbing and electrical code, the com-
missioners followed an eight-point rec-

ommendation by the planning board.

Gastonia councllmen have voted to

submit a workable program for com-
munity development to the Federal

Housing and Home Finance Agency,
opening the gates for a slum clearance

project. Federal government authori-

ties have classified 3700 of the city's

11,000 housing units substandard.

Law Enforcement
New badges and cap shields have

been issued Winston-Salem policemen,

displaying the officer's rank over a

full color seal of the State of North

Carolina. They replace a badge style

popular over 30 years ago.

Municipal Government
W. G. Royster, veteran Henderson

city clerk, has been elected the city's

first manager at a special session of

the city council- Earlier this year

citizens had approved adoption of the

city manager form of government by
a two-to-one margin.

Parking

Fayefteville councllmen have adopt-

ed a new parking meter ordinance

which revamps the city's parking sys-

tem by eliminating the parcelling of

time in existing meters. The only

12 -minute meters to remain will be

those in front of the post office; all

others will operate on an hourly or

two-hourly basis.
'> ::- =>

Planning and Zoning

Following two and a half years of

work, research and controversy, Dur-
ham County's planning board has ap-

proved a subdivision control ordin-

ance. Highlights of the ordinance

Include regulation of street width,

street grades, block length, alleys,

drainage, utility plans, and land and

facilities designated for public use.

A six-member planning board has

been established in Orange County as

the first step toward enactment of

zoning regulations in any part of the

county.

Kernersiille aldermen have voted

to extend town zoning to a mile be-

yond the municipal limits for protec-

tion against a proposed Forsyth County
zoning plan.

Winston - Salem aldermen have

amended the city's zoning ordinance

to provide for construction of town
houses and "planned residential de-

velopment."
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Commissioners in Roanoke Kapids.

have approved entering a contract with
the State Department of Conservation

and Development for a two-year study
of the city's planning areas. Partial

financing for the study comes from a

$17,000 Federal grant.

Streels and Highways
Faycftepille voters favored issuing

$1.5 million in street paving bonds
by a vote of 427 to 182. Although
this election passed, as did a vote for

$200,000 in storm sewer bonds, the

voting turnout appeared dismal—only

610 of the city's registration of 15,000
managed to make their way to the

polls.

Urban Renewal
Durham's massive downtown re-

habilitation project has been signed

and sealed. With the signature came
$9.3 milhon in federal funds. Top
priority in the project goes to con-
struction of a traffic loop around the

heart of the city. The six-year pro-
ject will also include sidewalk widen-
ing, revitalization of a five point inter-

section, development of several malls,

and renovations of a number of down-
town stores-

Utilities

Begun a year ago in July, construc-
tion has been completed on a $375,000
addition to the Goldsboro water plant.

The new wing houses four one-million

gallon filter basins to supplement three

older basins. Two of the new basins

went into immediate operation to in-

crease daily water output from three

to five million gallons.

Mebane voters have passed a sewage
bond issue with a vote of 154 to 16.

The $280,000 will be used for con-
struction of a sewage disposal plant
and remodeling of the present pump-
ing station.

Hiinfersi'ille commissioners have
voted to issue $300,000 in bond an-

ticipation notes to finance the first

part of work on a new water fvstem.

Buncombe County's Metropolitan

Sewerage District has the green light

on its $10.1 million sewage treatment
system. Construction is starting this

month with completion expected in

two years or less. Financing comes
from a $7.7 million bond Issue, $2.1

milHon in federal grants, and $228,000
in interest on unexpended funds dur-

ing the construction period. The MSD

Traffic Cases . . .

(Continued from page 7)
tricts, three to four judges, there will

be opprtunity for specialization

among the judges by subject matter.

The Chief District Judge (who will

be appointed by the Chief Justice of

the Supreme Court) is required by
statute, to the maximum extent prac-

ticable, to assign himself and the

other judges of the district so as to

permit specialization. It is thus pos-

sible — even probable, in the larger

districts — that traffic cases, for ex-

ample, will be handled by a judge
who specializes in this type of case,

and who, in all likehhood, will receive

special training in this field. In the

rural, sparsely-populated, two-judge
districts, specialization will not be

possible, but the coming of a full-

time, career-motivated judge should

nevertheless be a big improvement
over the present system.

includes four municipalities and ten

sanitary districts which have been giv-

en notice by the State Stream Sanita-

tion Committee to end pollution in the

French Broad River valley.

Belmont residents, 287 of them,

passed a million dollar sewer disposal

bond election by a ten to one margin
with only 2 5 voters in opposition. A
$250,000 federal grant Is also being

sought.

Lumbcrton voters have okayed issu-

ing bonds totaling $3.2 million for

construction of a sewage disposal plant

by a vote of 774 to 100. The city

has 5,579 registered voters.
* * -:

Initial bids on the expansion of

Jacksoniille's sewer system have been

rejected by councllmen. The lowest

bid was $65,000 more than the city

has available for the project.

Raleigh's new eight million-gallon

water reservoir, a huge drum shaped

structure, is undergoing a period of

testing. During the first two weeks

of October the tank was filled with
highly-chlorinated water necessary for

sterilization. The water was then

drained and the tank refilled. If tests

prove that the water Is then accept-

able, the tank will become a storage

receptacle In the city's water supply,

to be fed by four impounding reser-

voirs. Eventually the tank would be-

come part of the new Neuse River

w.iter supply of project. Q

Prosecutors in the district courts

will also be full-time, paid $11,000
per year, and forbidden to pursue

any other occupation. Furthermore,

since the Constitution is silent as to

how prosecutors should come into of-

fice, they will be appointed. The leg-

islature felt that the prosecutor

should be freed of fears of what a

record as a vigorous prosecutor would
do to his chances for re-election. His
appointment will be made by the sen-

ior regular superior court judge of his

district, an official whose every pro-

fessional inclination will be to ob-

tain the most qualified man available

for the job.

Under the district court system all

judges, prosecutors, clerks, and other

court employees will be paid by the

State. Compensation will be by salary

— not fees — and salaries will be

uniform. The opportunity for undue
influence which sometimes arises from
payment of salaries locally will be

eliminated. Furthermore, the costs of

court will be uniform throughout the

State. For example, a misdemeanor
conviction — any misdemeanor —
in District Court (in any county of

the State) will cost $15. This Is a

standard charge. The fine, of course,

if any, will remain subject to the

judge's discretion, but not the cost of

court. Most of this $ 1 5 will go to

the State to support the Judicial De-
partment, but a fixed portion will be

retained locally to be used exclusive-

ly to maintain the courtroom and
clerk's office, and to support law en-

forcement activities.

Under the 1962 North Carolina

Constitution, the court of the Justice

of the Peace is abolished outright.

Since a minor judicial official is still

needed at the lowest level, however,

to issue warrants, to conduct probiblc

cause hearings and set bail, and to

dispose of the most petty civil and

criminal matters, an official known
as the Magistrate was created. The
Magistrate, unlike the unsupervised

Justice of the Peace, is an officer of

the District Court, appointed by the

resident superior court judge, and un-

der the direct administrative control

of the Chief District Judge. In addi-

tion to Issuing warrants, he will be

allowed to accept guilty pleas In

minor ($50 or 50-day) criminal

cases, includmg some but not all

traffic offenses, and to try, on spe-

cific assignment, small claims not

(Continued on page 40)
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Criminal Law . . .

(Continued from page 34)

Another respect in which the acts tended to differ was

with respect to division of profits. Most give some percent-

age of the profits to the general fund of the count)%

though a few exclude the county. The general law as to

county ABC stores calls for the county unit to spend

between five and ten percent of the profits on law enforce-

ment, and provides for the hiring of county ABC officers.

A number of the local acts substitute a fixed percentage

contribution to the municipality for use in its law enforce-

ment program for the general provision. Others give a

percentage of the net profits to the municipalities for law

enforcement, but it is not always clear whether this is in

addition to the hiring of town ABC officers or in lieu

of it.

The listing of municipal ABC election acts below is

by county. Special or unusual features not found in the

average act are noted in several instances. Unless noted

otherwise, the votes authorized below have already been

held and ABC stores were approved.

Ale uicr: TaylorsviUe. Chapter U9 (SB 35 5) (May

14).

Daiiiiion: Lexington. Chapter 653 (SB 304) (May 21).

Lexington voters turned down ABC stores.

Duplin: any incorporated municipality within county.

Chapter 1004 (SB 567) (eff. August 1). Duplin recently

voted against ABC stores in a county election, but separate

elections have been called for November 9 under the

provision of this act in Faison, Kenansville, and Warsaw.

Hertford: Ahoskie, Harrelsville, Murfreesboro, and

Winton were authorized by four separate acts to hold

ABC elections, but the need for these acts faded when a

county ABC election established county stores. For this

reason, the municipal acts are not listed here.

Iredell: MooresviUe (Chapter 7 [HB 23] [February

25]) and Statesville (Chapter 5 34 [HB 814] [May 13]).

MooresviUe has voted for ABC stores, but as of this writing

Statesville has not set any date for an election.

Uoorc: Carthage. Chapter 962 (HB 820) (June 11).

Provides that the Moore County ABC Board must open

a county store within Carthage if the election is in favor

of ABC stores. (Until the recent favorable election under

this act, the Moore County board operated ABC stores in

Pinehurst and Southern Pines only under a local act that

has been in effect since 193 5.)

Randolph: Asheboro (Chapter 167 [SB 140] [April

5]) and Randleman (Chapter 168 [SB 14] [April 5]).

The Randleman act placed on the same ballot a question

whether to authorize the off-premises sale of beer and

wine. Randleman voted for beer and wine as well as ABC
stores, but Asheboro voted against ABC stores and will

remain totally dry.

Richmond: Rockingham. Chapter 199 (HB 2 84)

(Aprils).

Rockingham: ReidsviUe. Chapter 65 (HB 879) (etf.

July 1 ) . Provides that if the Rockingham county com-

missioners call a county ABC election and a majority of

ReidsviUe voters vote against ABC stores, then there mav

be no further election under the act for three years. Pro-

vides further that if county stores are voted in before any
city election is held, then no city ABC election shall be

held.

A count}' election was held in Rockingham County
before any ReidsviUe election and the majority of the

voters were against establishing ABC stores. In the voting

precincts embracing ReidsviUe, there was a slight majority

against ABC stores. It was impossible, however, to tell

how the majority of ReidsviUe voters voted as the precinct

lines were not the same as the city limits. The Attorney
General thus ruled that ReidsviUe was entitled to hold

its separate election, which is scheduled for October 23.

Stanly: Albemarle (Chapter 721 [SB 294] [May 28])
and Norwood (Chapter 722 [SB 322] [May 28]), as

amended by Chapter 1122 [SB 593] [June 16]). The
acts for both municipalities provided for their ABC offi-

cers to have enforcement jurisdiction throughout the

county. The voters of both Albemarle and Norwood, how-
ever, voted against ABC stores.

Surry: Elkin. Chapter 806 (HB 961) (June 3). In the

election held, the vote was against ABC stores.

Watauga: Blowing Rock. Chapter 745 (SB 3 56)

(June 1). Ten percent of the net profits are allocated to

the Caldwell County Board of Education.

Wilkes: North Wilkesboro (Chapter 412 [SB 2 59]

[Mav 5]) and W'Ukesboro (Ch.ipter 413 [SB 260] [May

Distribution of ABC Profits

There was a much larger number of local acts this

session than usual relating to the distribution of ABC
profits by both county and municipal ABC systems. Per-

sons interested in a particular local act may use the refer-

ence below to check the changes made; only provisions

that have a bearing on law enforcement will be mentioned

in this listing.

Anson: Wadesboro. Ch,ipter 270 (SB 128) (April 16).

Amends 196 3 Wadesboro ABC act to make a slight

change in the percentage of profits to be spent, among
other things, on law enforcement. Gives persons appointed

by ABC board as law enforcement officers all powers

which may be conferred by G.S. 18-45(15), which may
be exercised throughout the entire county.

Burke: Morganton. Chapter 196 (HB 210) (April 8).

Cumberland Co-amy. Chapter 892 (HB 960) (June 9).

Authorizes county commissioners to appropriate $2 5,000

per year from ABC net profits for prevention of alcohol-

ism and treatment and rehabilitation of emotional dis-

orders and mentally ill persons.

Dare County. Chapter 201 (HB 3 86) (eff. July 1).

Graniille County .Chapter 91 (HB 53) (March 23).

Harnett: Dunn. Chapter 728 (SB 429) (May 28).

Hertford County. Chapter 895 (HB 1039) (June 9).

Sets aside ten percent of profits for law enforcement in-

stead of the discretionary amount between five and ten

percent in G.S. 18-45(15). Allocates five percent to al-

coholic education and rehabilitation.

Johnston County. Chapter 5 12 (HB 448) (May 12).
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Nash County. Chapter 1086 (SB 586) (June 16).

Modifies G.S. 18-45(15) to authorize expenditure of from
five to 20 percent of ABC profits for law enforcement.

Person County. Chapter 197 (HB 228) (April 8; eff.

from January 1, 1964).

Richmond: Hamlet. Chapter 55 5 (HB 815) (May 13).

Kockingham County .Chapter 971 (HB 1049) (June

11). Modifies G.S. 18-57 as it applies to distribution of

ABC profits within Rockingham County. This act will

have not immediate application, however, as the tally

went against county ABC stores at the recent election.

Union: Monroe. Chapter 165 (SB 105) (April 5).

Modifies sUghtly the percentage of profits to be spent on
law enforcement and alcohol education and rehabilitation.

Vance: Henderson. Chapter 865 (HB 88 5) (June 8;

eff. in part from July 1 , 1 9 64 )

.

Wake County. Chapter 428 (SB 306) (May 6).

Washington County. Chapter 93 (HB 142) (March
23).

Other Local ABC Acts

As noted above, the ABC act for the Town of Randle-

man also included an issue relating to sale of beer and
wine. In addition two separate local acts touched on beer

and beer-wine elections.

G.S. 18-127 authorizes towns with a population of

1000 or more at the last census located in counties that

have voted against either the sale of beer or wine or both

to hold a town election on the same subject. G.S. 18-127.1

extends this authorization to towns of 200 or more having

an organized municipal police force so far as voting on
the sale of 3.2 percent beer, but a large number of

counties — including Brunswick and Watauga — are ex-

empted from this section. G.S. 18-127.2 extends the beer-

wine election provisions of G-S. 18-127 to municipalities

having a seasonal population for at least a period of six

weeks —• but a number of counties, including Watauga,
are exempted from the provisions of this section.

Chapter 486 (HB 486) (May 11) modifies G.S. 18-

127 to permit the Town of Shallotte, Brunswick County,

to hold an election on the off-premises sale of beer not-

withstanding the minimum population limitation. In the

election held, the majority voted in favor of the sale of

beer.

Chapter 874 (SB 357) (June 9) modifies G.S. 18-127.2

to apply to the Town of Blowing Rock despite the exemp-
tion of Watauga County, but placed the following limita-

tions on the sale of beer and wine: on-premises sales may
be made by Grade A hotels and restaurants only; off-

premises sales may be only of unrefrigerated beer and wine.

The act authorized the beer-wine election to be held on

the same day and the question to be placed on the same

ballot as the Blowing Rock ABC election mentioned

above. In the election, the vote was in favor of the sale

of beer and wine.

One other local act deserving brief mention is Chapter

98 (HB 186) (March 23). It authorized the county com-
missioners in Onslow and the county ABC board to lease

or transfer between themselves property and property

rights relating to sale and distribution of alcoholic bev-

erages.

Reorganization of State Board of Alcoholic Control

See STATE GOVERNMENT in the Setember 196 5

issue of Popular Goiernnieiit.

Other 1965 Acts

Chapter 326 (HB 441) (April 27) adds G.S. 18-132.1

to require anyone applying to the State Board of Alco-
holic Control for a permit to manufacture or sell beer or

wine to pay an application fee. The fee is $2 5 for new
applications, except that if a combination beer-wine per-

mit is being applied for the total fee is still only $2 5.

Where a new permit is required because there is a new
manager, the fee is ten dollars unless the new manager
has held a permit as manager elsewhere within the past

30 days-

The 1965 General Assembly listened to complaints by
beer wholesalers who said that the highly-competitive brew-
eries were putting pressure on them to short-cut some of

the laws and regulations placing controls on wholesalers

in their promotion and distribution of various brands of

beer. Chapter 1191 (HB 8 80) (June 17) was the General

Assembly's answer. It adds G.S. 18-69.2 to make it unlaw-
ful for a brewery or any of its representatives either (1)

to put pressure on wholesalers to violate liquor laws or

regulations or (2) to cancel or terminate any franchise or

agreement to supply the v.'holesaler with beer unfairly,

without due regard to the equities, or without just cause

or provocation. In addition to the criminal penalty and
the automatic license revocation that accompanies it, the

Superior Court is given the power to enjoin the cancella-

tion or termination of any franchise or agreement. The
act also gives the State Board of Alcoholic Control the

power to suspend or revoke the license of a brewery for

violation of any injunctive provision.

For a discussion of Chapter 506 (SB 326) (May 12),

rewriting G.S. 18-124 (f) as to elections on the sale of

wine and beer, see the article THE CITIES AND THE
1965 GENERAL ASSEMBLY in the September 1965 issue

of Popular Government.

Bills That Failed

In addition to SB 406 on municipal ABC elections

already discussed, the following bills dealing with the sub-

ject of the liquor laws failed to pass in 1965

:

SB 99: which would have authorized issuance of a

permit by local ABC boards to a person to buy, transport,

and possess up to five gallons of alcohoHc beverages.

SB 261: which would have authorized the State Board

of AlcohoHc Control to license manufacture of distilled

spirits in North Carolina.

SB 5 59: would have amended G.S. 18-60 and -90.1

to clarify the law concerning sale or distribution of various

types of intoxicating liquor to minors.

HB 887: would have amended G.S. 18-45(15) to add

research into the effects of the use of alcohoUc beverages

to the present authorization to local ABC boards to spend

up to five percent of the profits on education as to effects

of alcohol and rehabihtation of alcoholics.

HB 1019: would have amended G.S. 18-3 to permit

advertising of intoxicating hquors containing up to five

percent alcohol by weight. The current law apphes to such

liquors (which would only be beer and other malt bev-

erages) which contain no more than 3.2 percent alcohol

bv weight. I I

OCTOBER, 1965 39



cy\^B

THE IDEAL CITY. Edited by

Robert Kevin Brown. Atlanta, Geor-

gia: Bureau of Business and Economic

Research, School of Business Adminis-

tration, Georgia State College, and

Real Estate Education Foundation,

Inc., 1964. 120 pp. $1.95.

The title of this book has very

little to do with its contents. Basically

it is a collection of essays by eminent

writers on various aspects of contem-

porary urban Kfe which appeared

originally in the Atlanta Economic

Review. The book includes short

pieces by Victor Gruen on the prob-

lems of downtown, by Tracy Augur

on the future of the metropolitan

area, by Professor Robert Garren of

Georgia State College on human ecol-

ogy and urban activity systems, and

by other urban-oriented professional

and academic specialists, each with a

message of his own. That taken indi-

vidually or as a whole the papers do

not add up to "the ideal city" does

not detract from the value of the

book as an interesting collection of

ideas on what is wrong with our

cities and what needs to be done to

make them more habitable.

Professor Brown has included two

of his own papers in the book. One

is an overview of "the urban prob-

lem," and the other deals with the

importance of urban design. Neither

of these is up to the quality of the

other essays presented. In the first, he

exhorts the urban real estate specialist

to higher standards of professional

performance (always a laudable thing

to do) , but he builds his arguments

by blaming the professional city plan-

ners in very fuzzy language for hold-

ing attitudes that most of them

would readih' disavow if given the

chance. His concept of planning as a

professional activity seems to rest on

the rather perverted and inaccurately

stated views of Jane Jacobs — a sen-

sationalist young lady of Greenwich

Village who climbed to dizzying

heights of notoriety several years ago

bv charging in a hefty book that

"planners are ruining our cities."

With the best of intentions she mis-

led many people, and it is likely the

Professor Brown's opening comments
will do likewise.

His second paper on the importance

of urban design is no more or less

than an impassioned plea for the in-

clusion of design training in the cur-

ricula of the graduate planning

schools. Since all of the respectable

planning schools did this a long time

ago, the issue is no longer a live one

and its inclusion in this book adds

little or nothing to it.—R.E.S.

MAN'S STRUGGLE FOR SHEL-
TER IN AN URBANIZING
WORLD. By Charles Abrams. Cam-
bridge, Massachusetts: The M.I.T.

Press, 1964. 307 pp. $7.95.

One of the world's most outstand-

ing authorities in the field of housing

describes the incredibly difficult prob-

lems involved in furnishing decent,

safe, and sanitary housing for the peo-

ples of the world. Concentrating on

the underdeveloped countreis, he

paints a dismal picture of the pros-

pects of achieving acceptable solutions

in a time of population explosion, ur-

banization, rising expectations, and all

the rest. — P.P.G.

URBAN LAND USE PLAN-
NING. By F. Stuart Ch.apin, Jr.

Urbana, 111.: University of Illinois

Press, 1965. 487 p. 57.95.

This second edition of Professor

Chapin's first volume of the same

title, published in 1957, is likely to

become one of the standard reference

books in the libraries of most city

planners. It will be of little interest

to the general reader concerned with

urban problems, but of immense value

to the city planner concerned with

the methods and techniques of pre-

paring a land use plan. It is a highly

technical book, and to read it through

from cover to cover will be a labor

of love, even for planners. One can

surmise that its principle value will

be as a reference on particular aspects

of land use planning.

\\ hether or not intended to be so

used, this edition, like the first, has

its primary usefulness as a procedural

guide to the preparation of the major

part of the city plan. It brings to-

gether the viewpoints of the sociolog-

ist and the economist in an attempt

to establish a theoretical base for

identifying what should be developed

and where in an urban area, and it

presents and evaluates a wide variety

of statistical techniques for analyzing

and projecting space requirements for

residential, commercial, industrial and
public service components of the land

use plan. It is disappointing that the

author is content merely to acknowl-
edge and describe the relationship be-

tween the land use plan and the

transportation plan, although a new
chapter on urban "activity systems"

will be of considerable interest to

many readers. Among other new ma-
terials, there is a chapter on recent

developments in planning theory, and
a section on the use of models in

planning studies. This edition also in-

cludes discussion of newer and more
elaborate methods of studying the

urban economy.

Even if it were not the only work
of its kind available it would still

serve as "the" reference book for the

working planner.—R.E.S.

Notes on NACRC
(Continued from piige _> 5

;

Orange County, Secretary-Treasurer;

Duke Paris, Alamance County, Di-
rector; and Lemuel Johnson, Chat-
ham County, Honorary Director.

Those from North Carolina who
attended were: Registers of Deeds
Catherine Griffin, Nash County; D.G.
Kinlaw, Robeson County; Horace
Robinson, Vance County; Mark Stew-
art, Guilford County; Miss Hayes,
and Mrs. Ayers.

Also present were Shelton Jordan,

Clerk of Court, Wayne Countv; and
Admiral and Mrs. Patterson.

Traffic Cases . . .

(Continued from page 37)

over S3 00 in value. He will receive

a salary ($1200 to $6000, depending

on the work load) paid by the State.

Traffic Offenses

With respect to the handling of

traffic offenses. North Carolina's new
system may, in some respects, be

unique. While traffic offenses, like

other misdemeanors, will be within

the exclusive jurisdiction of the dis-

trict court, in some cases they will be

handled somewhat differently from
other misdemeanors. Control over

coniictions and sentences in all traf-

fic cases will be vested in district
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judges; magistrates will not be

allowed to exercise discretion over

conviction or sentence in any traffic

case. All contested traffic cases will

be heard by the district judge. The
Chief District Judges, once a year,

on call of the Chief Justice, will

meet to formulate a list of traffic

offenses for which magistrates will be

allowed to accept written appearances,

waivers of trial and pleas of guilty.

For each offense on the list, the

amount of the fine (or at least the

upper and lower limits of the fine)

will also be specified. It is not con-

templated that serious offenses will

ever be placed on the list, although

of necessity some of the less hazard-

ous moving violations will be listed.

It is also considered unlikely that of-

fenses for which revocation or suspen-

sion of an operator's license is man-
datory — and there are quite a few
of these in North Carolina — will be

placed on the list. The two major

categories of listed offenses are likely

to be equipment violations and minor
speeding infractions. Of course the

Conference of Chief District Judges
will be free to place any traffic mis-

demeanor on the list, but in view of

the present climate in North Caro-

lina which is strongly favorable to

highway safety measures, this is con-

sidered highly unlikely. If this should

happen, the legislature would be free,

of course, to prescribe a list of of-

fenses, such as that set out in the

Model Traffic Court Act, for which
court appearance would be manda-
tory.

The big advantage of this arrange-

ment for the processing of traffic

cases is that the discretion of the JP-
type lowest judicial officer is removed
from the traffic picture. The Mag-
istrate is in effect a "violations

bureau" and nothing more, in traffic

matters. All authority over traffic

offenses is centralized in a small

group of 30 full-time, career-minded,

highly-trained judges. With the auth-

ority, of course, goes the responsibil-

ity. If the system fails to work, or

v/orks less well than it should, it will

be easy to locate the trouble and ap-

ply the cure.

A traffic offender who desires to

plead guilty to an offense on the

waiver list has but to sign a written-

appearance, waiver-of-trial and plea-

of-guilty form, and leave the amount
of the fine, plus costs ($15), with

the Magistrate. The Uniform Traffic

Ticket, already in use throughout

most of the State, will be suitable,

with some slight modification, for

this purpose. If the offense charged

is not on the waiver list, or if the

motorist wants to plead not guilty,

he will (if the Magistrate finds prob-

able cause) post bail for his appear-

ance in district court. In many coun-

ties, court will be held daily or al-

most daily, and even in the most rur-

al areas, will be held at least once a

week. Bail will be set in an amount
designed to insure the appearance of

the offender; if he does not appear,

his bail bond will be forfeited, and
he will be subject to arrest and trial

In the usual manner. Uniform bail

schedules will be within the authority

of the Conference of Chief District

Judges. (The whole subject of bail,

is, of course, undergoing great fer-

ment, and perhaps constitutional

challenge, so that procedures in this

area are necessarily subject to adjust-

ment as caselaw developments re-

quire.)

The new system will bring about

a change in present practices with re-

spect to the issuance of warrants.

Currentlv in many parts of the

State, especially the larger cities, a

practice of warrant issuance by police

desk officers has grown up. This plac-

ing of a judicial function in a law en-

forcement oflicial is admittedly a bad

practice, if not of shaky consti-

tutionality. The new law provides

that warrants will be issued by Mag-
istrates and clerks of court only, thus

completely separating this important

function from the hands of the po-

lice. This means, of course, that Mag-
istrates will have to be located at

various places in the county in addi-

tion to the county seat, for the con-

venience of law enforcement person-

nel, and that Magistrates (and per-

haps some deputy clerks) will have to

work irregular hours (or at least be

available) for the same reason, but

this should present little difficulty

since such working conditions will be

known in advance of appointment.

Nonjudicial Affairs

Finally, and of great importance,

the nonjudicial affairs of the entire

court system are placed under a

statewide Administrative Officer of

the Courts, to be appointed by, and

responsible to, the Chief Justice of

the Supreme Court. This office is

given broad authority under the new
law to administer the affairs of the

entire General Court of Justice in a

business-like manner, freeing the

judges of all nonjudicial housekeep-

ing. In particular, the Administrator

will have power to prescribe uniform
record-keeping and business methods
for the office of clerk of court and
for the Magistrate, to approve the

adequacy of courtroom facilities at

outlying seats of court (other than

county seats), to authorize additional

Magistrates and per-diem prosecutors

when and where needed, to prepare

the budget for the Judicial Depart-

ment, to collect statistics, recommend
assignments of judges, and make rec-

ommendations for the improvement
of the administration of justice gen-

erally. On 1 July 196 5 the Chief

Justice of the Supreme Court ap-

pointed a superior court judge (J.

Frank Huskins) to this office, and
the Judge has already plunged into

the big task of planning for a radi-

cally new judicial set-up in all 100

counties of the State. The Adminis-
trator's salary is fixed at $19,500,
plus very liberal noncontributory re-

tirement benefits, thus reflecting the

legislative intent that this office

should carry the respect and prestige

equal to its assigned responsibilities.

Gradual Change
North Carolina is shifting over to

a new lower court system on a grad-

ual, five-year, three-phase schedule.

Gradual implementation is a constitu-

tional requirement, and in view of the

tremendous adjustments to be made
in switching from a 19th century to

a 2Uth century court system, it is un-
doubtedly a good thing. Since judges

must be elected, the schedule of im-

plementation is coordinated with the

regular election machinery. Twenty-
two counties will elect district court

judges and enter into the new system
in 1966; about 60 counties will do
so in 1968, and the few remaining
counties will come under the district

court system in 1970. While total

100-county implementation is possi-

ble in 1968, it is considered likely

that at least a few counties will

choose to hold out, perhaps for politi-

cal reasons if no other, so that total

implementation is unlikely before

1970. This lengthy transitional peri-

od gives a valuable opportunity to

correct, on a small scale, oversights, or

to make adjustments in the overall

plan. In a major reorganization such
as this, undoubtedly some minor mod-
ifications will be required from time

to tiir.e. [^
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