
POPULAR September-October 1963

GOVERNMENT

Published by the

Institute of

Government

The University

>' of North Carolino

at Chapel Hill



POPULAR GOVERNMENT
Published by the Inst-itute of Government

Contents

The North Carolina General Assembly of 196 3 1

Special Session of the General Assembly 2

The Counties and the 1963 General Assembly 3

The Cities and the 1963 General Assembly 7

The Proposed Revision of the Courts of North Carolina 1

2

Courts, Clerks and Related Matters 13

Criminal Law and Procedure 1

S

Education 2 8

Election Laws 3 2

Game, Fish, and Boat Law Enforcement 34

Local Property Taxation 4 5

Motor \'ehicles and Highway Safety 47

Penal Correction Administration 5

1

Planning 5 3

PubUc Health 5 5

Public Welfare and Domestic Relations 61

Public Personnel 67

'^'ater Resources 69

VOL. 3 SEPTEMBER-OCTOBER, 1963 NOS. 1-2

POPULAR GOVERNMENT is published monthly except January, July and August by the Institute
of Government, the University of North Carohna. Chapel Hill Editorial, business and advertising
address: Box 990, Chapel HUl, N, C. Subscription: per year. 33.00; single copy. 35 cents. Advertising
rates furnished on request. Entered as second class matter at the Post Office, Chapel Hill. N. C.
The material printed herein may be quoted provided proper credit is given to POPULAR
GOVERNMENT.

T/j/s unusual line was shot

from inside the handsome new
State Legislative Building in Ra-

leigh. Shoivn through the glass

exterior is the State Capitol one

block south. The dark line divid-

ing the picture actually is a part

of the building, for this is a

iplit -level shot, showing activity

on tuo floors of the building.

Director

John L. Sanders

Editor

Elmer Oettinger

Staff

Clyde L. Ball

V. L. Bounds

•"Robert T. Daland

""George H. Esser, Jr.

'"Philip P, Green, Jr.

Robert L. Gunn
James C. Harper

""Donald Hayman
'"Milton S. Heath, Jr.

C. E, Hinsdale

Jesse James
Dorothy Kiester

Henry W, Lewis

Roddey M. Ligon, Jr,

Ruth L, Mace
Richard L. McMahon
Allan W, Markham
Ben Overstreet, Jr,

Olga M. Palotai

Robert E. Stipe

L. Poindexter Watts
Warren Jake \C'icker

On leave

" Visiting, 1963-64



by Clyde L. Ball

Assislant Direclor

Institute of Government

i.ii
THE NORTH CAROLINA
GENERAL ASSEMBLY OF 1963

chapter ii inn bets giieii refer to the 196} Session Laws of

North Carolina. HB and SB numbers are the numbers of bills

introduced in the House and in the Senate.

The 1963 General Assembly convened on February 6 and

adjourned sine die at 4:32 p.m. on June 26. The Senate con-

vened initially at 11:30 a.m., and the House at 12:00 noon
in order to permit Secretary of State Thad Eure to convene

both houses; this step was made necessary by the death of

Lieutenant Governor Philpott.

The 1963 Senate was composed of 48 Democrats and 2

Republicans—the same number of each as in 1961. The 1963

House consisted of 99 Democrats and 21 Republicans—a gain

of six seats by the minority party. Five women, all Demo-
crats, held seats in the House; the 1961 House also contained

five women, but two were Republican.

During the session 2101 bills and resolutions were intro-

duced—an increase of 225 over the 1961 session. Of the bills

introduced, 1147 were public and 954 were local. Four hun-

dred fifty-five public bills, 709 local bills, and 84 resolutions

were ratified. Two hundred forty-five local bills failed of

ratification—as contrasted with 92 in the 1961 session. This

figure—about three times the average for the preceding five

sessions—reflects an increasing impact of partisanship in local

bills. Roughly 57'; of the public bills failed in 1963: the

comparable figure in 1961 was 47%.

The State Legislative Building

The 1963 General Assembly, the first to occupy the new
State Legislative Building, found that the building, like any

other new home, took some getting used to. Veteran legisla-

tors, accustomed to the compactness of the old chambers in

the Capitol, and unaccustomed to virtually any other facili-

ties, found it harder sometimes to find each other and to

communicate easily on the floor. There was a resistance on

the part of some seasoned orators to using the loud-speaker

facilities. New members missed the quick orientation which
came from the very closeness of the physical facilities in the

old quarters. The press had more difficulty in locating mem-
bers whom they wished to interview. The clerks' offices felt

a little more out of things as they were no longer located in

the corner of the chambers. As the session progressed, how-
ever, it became apparent that North Carolina has a place

where its legislators and legislative service agencies can work
comfortably, effectively and efficiently.

The new building was dubbed the "State House" before

it was occupied. To avoid confusion between the building and

the Capitol, and to emphasize the point that this is a build-

ing for the legislature, and not the seat of the State Govern-

ment, the General Assembly enacted Chapter 8 (SB 2) fixing

the name of the building officially as the "State Legislative

Building" and requiring its official name to be used in all

references to the building in publications of the State and its

departments, agencies and institutions.

Again to emphasize that the new building is for legislative
use, the General Assembly enacted Chapter 1 (SB 3) creating
a Legislative Building Governing Commission to determine
policy governing use of the building and to be responsible for
Its mamtenance and care. The Commission may delegate the
maintenance and care function to the General Services Divi-
sion of the Department of Administration, but that Depart-
ment has no authority over the building except as delegated
by the Building Commission. The Commission consists of the
presidmg officer and two members of each house appointed by
him.

Legislati\'e Council

Potentially one of the most important acts of the 1963
Session is Chapter 721 (HB 663). This act creates a Legisla-
tive Council consisting of the President pro tempore of the
Senate and five Senators appointed by him and the Speaker of
the House and five Representatives appointed by him. If, as

is true at present, the President of the Senate is a member of
the Senate (the Lieutenant Governor's office being vacant)

,

the President of the Senate rather than the President pro tem-
pore serves and makes the appointments from the Senate. The
Council takes office as of the end of each regular session and
serves until the convening of the next regular session. It is

designed to serve as a sort of interim legislative committee.
The Council idea has found acceptance in some 39 states,

and has been abandoned in only one of these. There was re-

sistance in the North Carolina General Assembly to the idea,

primarily because of the existing research and service facili-

ties. It may require some time for the nature of the Council
and its impact on other agencies and institutions to be clearly

defined.

Enrolled Acts

A problem of long standing in North Carolina is the dif-

ficulty of readily obtaining copies of enrolled acts of the

General Assembly as soon as they have been ratified. The
making studies and recommendations on topics assigned by
Enrolling Office, a function of the office of the Secretary of

State, has the official record copy, and copies go to the various

offices connected with indexing and codifying the new laws.

As State agencies and officials and others require copies, it is

necessary for the Secretary of State to have special copies

made up. This need occurs at the time that the Enrolling Of-
of the Council meant the end of the regularly recurring Com-
mission on Reorganization of State Government,

either or both houses of the General Assembh'. The creation

fice is literally swamped by the demands of the legislative

process. The Institute of Government makes up its own en-

rolled copies, but this too is a time-consuming and expensive

process, and is always subject to the possibility that the un-
official enrollment will differ from the official enrollment

which is, of course, the correct text.



chapter 213 (HB 323) added a new subsection (b) to

GS 120-22 authorizing the Assembly to provide for the

duphcation and hmited distribution of copies of ratified acts.

Distribution would be restricted to officers and members of

the General Assembly, Secretary of State, EnrolUng Office,

Attorney General, Institute of Government, and such other

State departments, agencies and officers as rules and regula-

tions promulgated jointly by the two presiding officers might

provide. The act provided that th ' cost of making the copies

should be paid from the legislative budget. That budget was

somewhat strained during the 1963 Session by th; unusual and

unforeseen expens?s incident to occupancy of the new build-

ing, so that the enrolled act distribution wns not attempted

during the session. If the act is implemented m the 196 S Ses-

sion, the problem of prompt availability of enrolled acts will

be solved.

Senate Redistricting

The 1963 General Assembh failed to redistrict the State

Senate according to the Constitutional mandate, but the

failure was not caused by lack of effort. Some nine different

bills on the subject were introduced. SB 6, by Senator Currie,

embodied a plan which was, on the basis of the 1961 exper-

ience, thought bv its sponsor to be the nearest approach to

the Constitutional standard that was likely to garner enough
votes to pass. SB 7, by Senator Humber, provided for a Con-
stitutional amendment increasing the size of the Senate by 10,

allocating the extra seats to the more populous districts, and
modifying the basis of Senate districts. The Senate coupled

the two bills into one package—the so-called "pi^gy-back"
measure. The House insisted upon dealing with the bills

separately. The disagreement went to a conference commit-
tee, and the conferees recommended that the combination
measure be enacted. The Senate accepted the conference report

but the House rejected it. The conferees were instructed to

reconvene and seek a solution acceptable to both houses. On
the last day the conferees reported that they were unable to

agree, but that they had united to introduce a new bill em-
bodying a plan for a variable-number Senate, with the number
of additional seats to be calculated according to a population

formula, and to be assigned to the more populous districts.

This plan, proposed by Senator Hanes, was not actually intro-

duced as it became apparent that the House was not receptive

to action on a relatively involved new proposal at the last

minute.

With the threat of court action ever present, it appears

that Senate redisficting \\i\\ be the topic of the first special

session to be held in the new Legislative Building.

SPECIAL SESSION

OF THE GENERAL ASSEMBLY

when it became evident during the waning days of the

1963 regular session that the question of Senate redistricting

might not be resolved by that session, Governor Sanford

indicated that he would, if necessary, call a special session of

the General Assembly to deal with the problem. Governor
Sanford has now announced that he will call the General

Assembly into special session on October 14 to consider two
measures: ( 1 ) a bill to redistrict the State Senate according

to present constitutional provisions; and (2) a bill proposing

a constitutional amendment which would provide a more
workable plan of redistricting to operate automaticallv in the

future.

Article II, Section 4, the present constitutional provision

governing Senate districts, reads as follows: "The Senate

districts shall be so altered by the General Assembly, at the

first session after the return of every enumeration by order

of Congress, that each Senate district shall contain, as nearly

as may be, an equal number of inhabitants, excluding aliens

and Indians not taxed, and shall remain unaltered until the

return of another enumeration, and shall at all times consist

of contiguous territory; and no county shall be divided in

the formation of a Senate district, unless such counf\- shill

be equitably entitled to two or more senators."

Any change in the constitutional basis for Senate repre-

sentation will have to satisfy the requirements of the United
States Constitution, Amendment XW, Clause 1 : . . . nor

shall any state . . . deny to any person within its jurisdiction

the equal protection of the laws." The precise meaning of the

Equal Protection Clause in the context of state legislative

representation is still evolving.

The 1961 General Assembly proposed and the people of

the state ratified an "automatic" procedure for reapportioning

House seats. The constitutional formula is to be applied by
the Speaker of the House at the first regular session following

each federal census; the result shall be entered on the journal

by the 60th day of the session and shall then have the effect

of law. The automatic procedure is simple in the House
because the application of the apportionment formula is a

matter of simple arithmetic. The units of representation

—

counties—have fixed boundaries, and there is no room for

individual judgment in determining the number of seats

which a particular county should have under the constitution.

Redistricting of the Senate poses a more difficult problem.
The number of possible different groupings of counties into

districts is quite large, and the determination as to which
particular counties should constitute a particular district

involves individual judgment and discretion. Thus, redistrict-

ing cannot be reduced to a purely mechanical exercise in

arithmetic, so long as the district boundaries are subject to

variation. Any "automatic" redistricting plan must of neces-

sity involve the transfer of discretionary authority now
vested in the legislature to some other agency, group, or

person.
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by Robert G. Byrd

Assistant Professor

School of Law
University of North Carolina

THE COUNTIES AND THE

1963 GENERAL ASSEMBLY
chapter nuiuhcn giicn refer to the 1963 Sess/oii Laws of

North Carolina. HB and SB numbers arc the iininhers oj biUs

introduced m the House and in the Senate.

EDITOR'S NOTE: [No attempt is made in this article

to discuss all legislation of interest to county officials. Legis-

lation discussed in it for the most p-.irt is legislation afeating
county commissioners, legislation relating to the general fi-

nancing of county government, and legislation granting new
powers and authority to count-es. Legislation primarily of

concern in the administration or financing of particular

county activities is discussed elsewhere. Local acts arc dis-

cussed, for the most part, only when they are indicative of

trends or new developments and in most instances citations

to them are omitted.]

Introduction

Legislation enacted by the 196 3 General Assembly af-

fecting county government generally follows the pattern of

the last few sessions of the legislature. The trend towards

vesting counties with so-called urban type powers, tradi-

tionally reserved for cities, continued. Counties were given

power to levy special assessments in connection with water

and sewerage improvements, a few more counties brought

themselves under the subdivision and zoning and building

regulation laws, and broad general regulatory powers were

vested in counties.

More counties came under some type of "home rule" law

authorizing the count)' commissioners to fix fees of county
officials and the number and compensation of county em-
ployees. However, reliance upon the legislature in these areas

continued to be great and produced the usual large volume of

local legislation. The power of eminent domain, largely un-

available to counties in the past, is appearing in local acts and

in general enabling legislation more frequently.

The twenty-cents constitutional tax rate limitation re-

sulted in the usual hodge-podge of "special purpose" tax

legislation, legislation authorizing transfer of delinquent tax

collections to the general fund, and, of more recent vintage,

legislation authorizing transfer of intangibles tax allocations

to the general fund. Counties still tend to seek local legisla-

tion as authority to carry out functions classed as nonneces-

sary expenses rather than to proceed under general enabling

laws.

The continued use of the commission or authority device

is evident and, in most cases, the relationship between the

county and these commissions remains vague and undefined.

This is particularly true in relation to budgeting and fiscal

control procedures. This deficiency coupled with the over-all

complicating effect of an increase in the number of indepen-

dent and semi-independent agencies upon the organizational

structure of the county makes this trend a little disturbing.

County Organization

Changes in Terms of Office, Number of Members, and
Method of Selection of County Commissioners. G.S. 15 5-4

provides that the board of county commissioners in each

county shall consist of three commissioners elected by the

voters of the county at large for straight two-year terms.

Over the years substantial modification of this section has

been made by local acts so that a majority of the counties

have been excepted from its provisions in one way or another.

Four general trends in these modifications are apparent: (1)
increase in the number of commissioners; (2) increase in the

terms of office; (3) staggered terms of office; and (4) dis-

trict nomination and election of commissioners.

These trends were continued by legislation enacted by the

1963 General Assembly. In thirteen counties five-membar
boards of commissioners were established, or continued:

Brunswick, Carteret, Chowan, Dare, Davie, Forsyth, Greene,

Hertford, Hoke, Perquimans, Person, Rutherford, and Union.

Some of these counties had adopted five-member boards at an

earlier time and the 1963 legislation continued the member-
ship of the boards at that number. The terms of office of

commissioners in five counties were changed from two-year

straight terms to four-year staggered terms: Camden, Dare,

Forsyth, Greene, and Hoke. In three counties the terms of

office were changed from four-year straight terms to four-

year staggered terms: Davie, Hertford, and Perquimans.

District nomination and election of commissioners was
initially adopted or modified in eight counties. Candidates for

the office of county commissioners are to be nominated and

elected from districts by the voters of the entire county in

Brunswick, Chowan, Dare, Hertford, and Perquimans. In

Carteret and Rutherford, candidates are to be nominated and
elected by districts; however, nomination is to be by district

voters only and election is to be by the voters of the whole

county. Nomination of candidates in Harnett County is to be

by district voters only rather than by political party appoint-

ment as in the pist. Nomination and election of candidates

on a district basis was discontinued in Person County.

Compensation of County Commissioners. Increases in the

compensation of the members of boards of county commis-
sioners were common in this session of the legislature. In four

counties the boards of commissioners were authorized to fix

the compensation of the members of the boards within desig-

nated limits: Edgecombe, Iredell, Nash, and Richmond. In

addition the compensation of commissioners in fourteen other

counties was increased by local legislation.
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Boards of Education. Two statewide bills were introduced

attempting to obtain more uniformity in the method of selec-

tion, terms of office and number of members of boards of

education. Senate Bill 3 5 provided for the election of five-

member city and county boards of education for staggered

four-year terms in nonpartisan elections. Senate Bill 177 pro-

vided alternative methods of selection, by election or appoint-

ment, of boards of education consisting of a minimum of five

members for staggered six-year terms. Neither bill gained

much support either within the legislature or outside and both

failed to pass.

Nevertheless, movement towards election of county boards

of education was pronounced in this session. Provision for

election of county boards of education was made by local

acts in fifteen counties. Legislation providing for election of

the board of education in eight other counties failed to pass.

A referendum on the question of election of the board of edu-

cation was authorized in one county.

Enabling legislation setting up machinery and providing

for an election on the question of consolidation of school ad-

ministrative units in several counties was passed. (See "Edu-

cation" for fuller discussions.)

County Powers

Assessmeut of Costs of Local Iiiiproirnicnfs. Chapter 98 5

(SB 217) adds a new article to Chapter 15 3 of the General

Statutes to be designated Article 24A. It authorizes counties,

in constructing, I'econstructing, and extending water and

sewerage svstems, to assess part or all the costs of such im-

provements against property served or subject to being served

by and benefiting from the improvement. Property lying

within municipal boundaries may be assessed only upon ap-

proval of the municipal governing body by resolution.

Assessments may be made on the basis of ( 1 ) front foot-

age abutting on the improvement, (2) acreage of land, (3)

valuation of land, without improvements, as shown on the

county's tax records, (4) number of lots (for residential or

commercial subdivision), or (5) any combination of the

above. If either acreage or valuation is used as a basis for

assessment, the county commissioners may create benefit zones,

based upon the distance of benefited property from the im-

provement, and pro\idc different rates of assessment between

zones.

The new article does not appK' to the following counties:

Ashe, Avery, Bertie, Bladen, Brunswick, Buncombe, Cabar-

rus, Camden, Carteret, Catawba, Chatham, Cherokee, Chowan,
Clay, Columbus, Craven, Cumberland, Currituck, Davidson,

Davie, Duplin, Edgecombe, Forsyth, Franklin, Gaston, Gates,

Graham, Granville, Greene, Harnett, Haywood, Henderson,

Hertford, Hoke, Jackson, Jones, Lee, Lincoln, Macon, Madi-

son, Martin, McDowell, Mecklenburg, Mitchell, Nash, New
Hanover, Northampton, Onslow, Pamhco, Pasquotank,

Pender, Perquimans, Pitt, Polk, Rowan, Scotland, Stokes,

Swain, W'arren, Watauga, Wayne, Wilson, and Yancey. (See

"Water Resources" for a fuller discussion.)

Regulation. Chapter 1060 (HB 606) adds subsection 5 5

to G.S. 153-9. This new subsection grants broad regulatory

powers to counties. It authorizes boards of county commis-
sioners, in the portion of the county or a township lying out-

side the boundaries or jurisdiction of incorporated cities and

towns, to prevent and abate nuisances, to supervise, regulate,

suppress or prohibit, in the interests of public morals, public

recreations, amusements, and entertainment; to define, pro-

hibit, abate, or suppress all things detrimental to the health,

morals, comfort, safety, convenience and welfare of the

people, including, but not limited to, regulation or prohibi-

tion of sale of goods, etc., on Sunday; and to make and en-

force any other types of local police, sanitary, and other regu-

lations.

Regulations adopted by county commissioners becomes

effective within municipal limits only upon agreement of the

municipal governing body by resolution. The act expressly

provides that none of its provisions shall affect the authority

of local boards of health to adopt rules and regulations for

the protection and promotion of public health.

The act does not apply to Alamance, Alexander, Alle-

ghany, Anson, Ashe, Avery, Burke, Cabarrus, Caldwell, Car-

teret, Catawba, Chatham, Cherokee, Clay, Craven, Dare,

Duplin, Gaston, Graham, Halifax, Harnett, Hoke, Jackson,

Johnston, Jones, Lee, Lenoir, Lincoln, Macon, Madison, Ons-
low, Pamlico, Pasquotank, Pender, Pitt, Polk, Randolph, Rich-

mond, Rowan, Rutherford, Scotland, Stokes, Surry, Swain,

Transylvania, Vance, Warren, Watauga, Wilkes, Wilson and
Yancey Counties.

Chapter 1129 (SB 494) authorizes counties to acquire

(other than by condemnation) interests in real property with-

in their zoning jurisdiction upon finding that such acquisition

is necessary to preserve open spaces for public use and enjoy-

ment. Surplus or nonta.x funds and tax funds, when approved

by the voters, may be used for these purposes. (See "Plan-

ning" for a fuller discussion.)

Chapter 488 (SB 141) rewrites G.S. 14-346.2 (blue law)

to prohibit sale or offer for sale of certain enumerated articles

on Sunday. The authority of county commissioners to exempt
unincorporated areas of the county from application of the

law is removed and certain counties and lesser areas are

exempted by the act from Its provisions on the basis of clas-

sification as tourist areas.

Commisiioncrs' Authority Oicr Salaries and Fees. Forsyth,

Halifax, Jackson, Person and Sampson Counties were added

to the list of counties to which G.S. 15 3-9 (12a) applies. This

subsection authorizes boards of county commissioners to fix

fees and commissions to be charged by registers of deeds,

clerks of superior court, clerks of county domestic relations

courts, clerks of general county courts, sheriffs, jailers and
coroners. Fees may not be increased or decreased more than
20', during any one fiscal year. As has b;en traditional in

the past, fees of various county officials in a great number of

counties were fixed by local acts.

Ashe, Greene, Jackson, Moore, Pasquotank, Person (salary

of judge of county court excluded"! and Wilkes Counties were
added to the list of counties to which Article 6A of Chapter

153 applies. This article authorizes county commissioners to

fix the number and compensation of county employees. The
compensation of any employee cannot be increased or de-

creased more than 20^^ in any fiscal year nor more than 20%
over the preceding fiscal year's compensation. Several other

boards of county commissioners received authority to fix the

compensation of designated county officials and a large num-
ber of local acts were passed fixing the compensation of of-

ficials in oth"r counties.

Water-sLu'd Programs. Article 3 of Chapter 139 of the

General Statutes authorizes counties to undertake watershed

improvement programs and upon approval of the voters in

the county to levy a special tax not to exceed 2 5 cents for

this purpose. Four co'inties—Forsyth, Mitchell, Polk and

Stokes—received authority to exercise the powers granted by

this article and to levy a limited soecial tax without holding

an election as provided in the article. Forsyth, Rowan, Stokes,

Transylvania and Yadkin Counties were given the power of

eminent domain in connection with watershed improvement

programs when thev lev\' taxes for such programs.

Miscellaneous. Article 20A of Chapter 15 3, authorizing

counties to regulate subdivisions in areas of the county not

under municipal jurisdiction for this purpose, was made ap-

plicable to Halifax and Harnett Counties. Article 20B of

Chapter 153 (zoning and building regulation) was made
applicable to Caswell, New Hanover, and Vance Counties.

The Commissioners of Transylvania Count)' were given the

power of eminent domain set forth in Chapter 40 of the Gen-

eral Statutes for the purpose of exercising the powers con-

tained In G.S. 153-273 (garbage collection).

POPULAR GOVERNMENT



Taxes and Appropriations

Industrial Dciclopment. Article 3 of Chapter 158 grants

counties authority to carry out industrial development ac-

tivities, sets up machinery for this purpose, and authorizes

the levy of a tax, subject to voter approval, not in excess of

five cents. Initially enacted as Chapter 212 of the 19 59 Ses-

sion Laws, it applied to only five counties. It was made ap-

plicable to seven other counties in 1961. Five additional coun-

ties came under this article in 1963: Haywood, Mitchell,

Onslow, Perquimans, and Warren. In Ivlitchell County the

special tax levy may be up to ten cents.

Chapter 1229 (HB 115 1) amends G.S. 15 8-2 to authorize

counties to appropriate nontax funds for industrial develop-

ment purposes without an election or petition as formerly

required. Of course, tax funds can still be appropriated only

after approval of the voters. Brunswick, Forsyth, Guilford,

Lenoir, New Hanover, and Pender Counties are excepted from
this Act.

Ambulance Seriicc. In the past few years private opera-

tors of ambulance service have ceased or threatened to cease

operation. Some county commissioners, faced with the prob-

lem of obtaining adequate service in their counties, have

sought ways to continue provision of ambulance services. As-

sistance in the financing of the service has apparently been

adopted as a possible solution. Four counties obtained author-

ity to render financial assistance for this purpose in 1963.

Chapter 5 09 (HB 594) authorizes the Commissioners of

Henderson County to levy a special tax not to exceed five

cents for financing ambulance service in the county. Cabar-

rus and Stanly Counties were given authority (Ch. 667 [HB
667]) to defray a portion of the cost of providing ambu-
lance services to inhabitants of the counties. The amount of

assistance is not to exceed $400 nor be less than $200 per

month. These amounts are to be in addition to amounts paid

for services rendered to indigent persons certified for services

by the welfare board. Payments are to be made under rules

and regulations prescribed by the commissioners and operators

receiving financial assistance must submit to the commis-
sioners, upon request, financial statements and audits. The
Commissioners of Union County (Ch. 593 [HB 750]) may
take such action as they determine necessary to insure the

provision of adequate ambulance services to the inhabitants

of the county. The county may contract with private indi-

viduals and firms, governmental and quasi-governmental

agencies, or municipalities to establish and maintain adequate

service. Revenues from the general fund and other available

sources may be used for this purpose and a special tax not to

exceed five cents may be levied. The county may prescribe a

schedule of minimum and maximum fees to be charged by

private operators and require compliance with the schedule

as a prerequisite to receipt of county funds.

Water and Soil Coiiscriation. G.S. 1 53-9 (35 'j) author-

izes designated counties to appropriate nontax funds to pro-

mote water and soil conservation. Jackson and McDowell
were added to the list of counties to which this subsection

applies. Chapter 93 3 (HB713) and Chapter 1930 (HB 1275)

add subsection 3 5^4 to G.S. 15 3-9. This new subsection

authorizes counties to cooperate with the national soil con-

servation service and state soil and water conservation agen-

cies and districts to promote soil and water conservation work
and to appropriate tax revenues for this purpose. Special ap-

proval of the General Assembly is given for such expendi-

tures and the authority granted is expressly declared to be in

addition to that given by subsection 35 '2, which authorizes

appropriation of nontax funds for this purpose. The new sub-

section applies only to the following counties: Anson, Bladen,

Brunswick, Columbus, Davie, Duplin, Hoke, Jones, Lee,

Martin, Onslow, Pender, Perquimans, and Sampson.

Other Revenues

Intangibles. Taxes. G.S. 105-213 provides that intangibles

taxes allocated to counties shall b; distributed to the various

funds of the county in proportion to the property tax levies

for these funds. Several local acts provided for distribution of

all intangibles tax allocations to the county to the general

fund to be used in the discretion of the commissioners or for

designated purposes, particularly nonnecessary expense pur-

poses.

This type of legislation raises a fairly serious constitu-

tional question. Article \TI, section 6 (formerly section 7)
of the North Carolina Constitution prohibits the use of

locally levied and collected taxes for nonnecessary expenses

except upon approval of the voters. It is generally agreed that

state levied and collected taxes which are shared with coun-

ties are not subject to this limitation. Strictly speaking, the

intangibles tax is levied and collected by the state and it

would not seem unreasonable to say they are not subject to

the necessary expense limitation. Accepting this position, how-
ever, creates some problem in that Article \ , section 6 of the

Constitution provides that the state tax on property shall

not exceed five cents on the one hundred dollars value of

property. Under the present intangibles tax schedule this rate

is exceeded for every class of intangibles property taxed.

Coupling this fact with the language of the statutes clas-

sifying intangibles property for tax purposes and providing

for levy and collection of such tax by the state raises a ques-

tion as to the validity of the determination of the nature

(whether local or state) of the tax solely on the basis of the

level at which machinery for levy and collection is set up.

At any rate, insistence upon a strictly literal interpretation

of the language of Article \TI, section 6 may well operate to

disadvantage of the county, rather than to its advantage, be-

cause of the limitation in Article V, section 6.

G.S. 10 5-198 provides: "The intangible personal proper-

ties enumerated and defined in this article or schedule are

hereby classified under authority of section 3, Article V of

the Constitution, and the taxes levied thereon are for the

benefit of the state and the political subdivisions of the state

as hereinafter provided and said taxes so levied for the benefit

of the political subdivisions of the state are levied for and on

behalf of said political subdivisions of the state to the same

extent and manner as if said levies were made by the govern-

ing authorities of the said subdivisions for distribution therein

as hereinafter provided." The allocation formulas set out in

G.S. 105-213 also lend some support to this position. The
primary basis for allocation to counties is the amount of taxes

paid from that county except in case of money on deposit

and funds on deposit with insurance companies. In both of

these situations situs within a particular county would be

difficult to determine without the requirement of detailed

reports, and the convenient basis of population has been

adopted for allocation. Amounts allocated to counties initially

are divided between the county and municipalities located in

the county on the basis of total tax levy for each. Finally,

distribution of county's final allocation is to the various funds

of the county in proportion to the tax levy for each.

ABC Profits. Under general law alcoholic beverage con-

trol stores are operated by counties and municipalities have

no authority to operate such stores. Municipalities operate

stores or share in the profits of county operated stores onh'

pursuant to local acts. In this session of the legislature two

bills were introduced that would have permitted cities to

operate alcoholic beverage control stores. HB 245 authorized

a statewide liquor referendum and provided that in the event

of a favorable vote in such referendum, counties would be

authorized to establish and operate liquor stores by resolution

of the board of countv commissioners and municipalities

would be authorized to establish and operate stores upon

agreement bv the board of county commissioners and the

governing body of the municipality. HB 398 authorized any

municipality incorporated for ten or more years, holding

regular municipal elections during the past ten years, having

police protection, and located in a county not operating ABC
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scores, to hold an election on the question of establishing such

stores upon motion of the governing bod\' or petition of fif-

teen per cent of the registered voters. Both acts failed to pass.

However, a large number of municipalities did obtain

authoritv through local acts to hold elections on the question

of establishing and operating alcoholic beverage control stores.

Most of these acts prescribed in detail the disposition to be

made of profits derived from operation of the ABC stores and

generally counties share in such profits.

Tax Refiiiiih. It has been traditional in the past for a

number of cities and counties to fail to file gas tax refund

claims in the time prescribed by statute and to obtain local

legislation directing payment of such refunds. The 1963 ses-

sion proved no exception to this but the General Assembly

failed to pass any bill directing such refund payment. Four

cities and one county were unsuccessful in obtaining passage

of such legislation. Apparently, no city or county failed to

file its sales and use tax refund claim on time; however, a

number of nonprofit hospitals and other charitable organiza-

tions sought legislation directing payment of sales and use

tax refunds, the claims for which were filed late. None of

these passed. Cities and counties would do well to take heed

of this action of the General Assembly.

Unsuccessful attempts were also made to add city and

county boards of education, airport authorities, and sanitary

districts to the list of political subdivisions entitled to sales

and use tax refunds. Hospital authorities were added to this

list. [Ch. 1134 (SB 5 57)].

Court Costi. At least sixteen counties obtained passage

of legislation to increase court costs and to provide for use

of the funds provided by such increases for support of ac-

tivities not related directly to the operation of the courts.

The increasing tendency of counties to rely upon court costs

as a source of revenue for financing activities other than

operation of the courts is questionable. Such a practice in-

creases the "price tag" on the a\ ailability of the courts to the

public, has little justification on the basis of fairness, and is

of doubtful legal validity.

Bonds

Chapter 1172 (SB 5 54) amends G.S. 15 3-111 to permit

counties to contract with an\- bank or trust company for

destruction of paid and cancelled bonds and interest coupons

(formerly, counties could contract with paying agency only)

and to permit destruction of paid and cancelled bonds paid

prior to maturities one year after payment (formerly, one

1,-ear after maturity).

Chapter 693 (SB 5 19) provides that countv bonds for

construction of water storage projects undertaken pursuant

to the Federal Water Supply Act of 195 8 may bs issued at

•iny time within ten years after adoption of the bond resolu-

tion authorizing their issuance.

Four counties removed themselves from the 5 ' i net debt

limitation for school purposes fixed by G.S. 153-8. In David-
son [Ch. 862 (HB 1090)] and Person [Ch. 192 (SB 219)]
Counties the limitation was increased to 8', . Cabarrus Count\'

Commissioners may authorize issuance of school bonds in a

maximum amount of S6,000,000 without regard to the 5',

limitation [Ch. 602 (SB 436)]. In Harnett County issuance

of bonds in the maximum principal amount of $4,5 00,000
may be authorized notwithstanding the 5''( limitation.

Chapter 1247 (HB 839) adds subsection (d) to G.S.

130-134 to authorize sanitary districts to issue bonds for

district buildings including a fire station and office and other

district facilities. G.S. 130-13 8 is amended to prescribe a

maximum maturity of 3 years for such bonds.

Developments at the State Level
School Boutin:. Four separate bills were introduced to pro-

vide for issuance of bonds by the state to provide grants in

aid to school adiiinistrativc units for acquisition of school

plant facilities. (SB 262. HB 489, HB 904, HB 320). The
first three of these provided for an election on the issuance of

$100,000,000 of bonds and the fourth called for an election

on the issuance of 5 5 0,000,000 of bonds. An amended com-
mittee substitute for Senate Bill 262 was enacted into law
(Ch. 1079).

Under it bond proceeds, in the event of approval of their

issuance by the voters, will be allocated to city and county
administrative units on the basis of average daily member-
ship for such units in 1961-62. The funds allocated may be

used by administrative units "for construction, reconstruc-

tion, enlargement, improvement, and renovation of public

school plant facilities and purchase of equipment essential to

effici.nt operation of such facilities." Upon determination by
the State Board of Education that anv funds allocated to a

unit are not needed for the above purposes, these funds "may
be used for the retirement of school bonds heretofore issued

by the county or municipality in which the administrative

unit is located." Express provision is made for use of any
allocated funds to match federal, state, or other county funds
available for school plant facilities and essential equipment.
Counties are authorized to accept federal funds and to agree

to any terms and conditions under which such funds are

available.

Allocations will be made to administrative units on the

basis of plans of expenditures submitted by them and ap-

proved by the State Board of Education. In approving such

plans the State Board is to give priorit\- "to basic facilities

and equipment essential to an adequate school program in-

cluding a diversified industrial education program."

Two hundred and fifty thousand dollars of the bond pro-

ceeds are allocated to the State Board of Education "for edu-

cational surveys and technical assistance necessarv to the con-

struction of improved school plant facilities, for evaluating

the program of school construction made passible through
this act, and for conducting such research in school hous;

planning as would be productive in the future desisn and
construction of school facilities." The results of such sur-

veys, evaluation and research and technical assistance is to b;

made available to counties.

The election may be held in 1963 or 1964 on a date fixed

b\' the Governor. The state is required to reimburse counties

for all necessary election expenses, unless the election is held

at the time of the state primary or general election in 1964.

Study Coii!ni/ss/(ii!\. Resolution 73 (SR 155) provides for

the appointment of a court commission to prepare and draft

legislation necessary for implementation of the new Article 4

of the North Carolina Constitution. The commission is to

make its initial recommendations to the 196 5 session of the

General Assembly. Resolution 8 3 (SR 5 10) creates the North
Carolina Aquatics Recreation Study Commission to studv all

matters relating to the recreation use of streams and all other

bodies of water in or bordering North Carolina.

Resolution SO (SR 93) creates the North Carolina Com-
mission of Intergovernmental Relations. Three members of

the nine-member commission are to be county commissioners

appointed by the chairman of the N. C. Association of Coun'"v

Commissioners. The Commission is directed to study the full

range of intergovernmental cooperation in the financing and

administration of governmental activities. Particular atten-

tion is to be given to existing federal grants partially sup-

porting activities carried on by the state and county, weigh-

ing the advantages of these grants against problems arising

out of the nature of intergovernmental cooperation and ad-

ministration. Consideration is to be given to alternative

methods of financing and administering these activities, in-

cluding the possibilit, of requesting the federal government
to return to the states the full range of welfare, health, and
educational programs in which the federal government now
participates, so as to allow each state and its local govern-

ments to develop their own programs to meet the needs of

the state, and to reduce federal taxation to the extent of the

(Coiitiiniccl (III page 76)

POPULAR GO\^RNMENT



by George H. Esser, Jr.

Assistant Director

Institute of Government

THE CITIES AND THE
1963 GENERAL ASSEMBLY

iVo/c: Chapter iiunibcn gn m refer to the I'^bi' Session

Lairs of North Carolina. HB and SB are the nniiihers of hills

introduced in tlje House and in the Senate.

In commenting on the 196 3 General Assembly from the

point of view of all municipalities, the General Counsel of

the North Carolina League of Municipalities stated that the

session "must be looked upon simultaneously as 'good' and

"very bad'."

The session was "good" in his opinion because legisla-

tion was passed which will permit municipalities to perform

ther functions in "a sounder and more economical manner."

On the other hand, it was "bad" because of "the proliferation

of adverse bills and proposals" which caused the League to

fight another long, defensive battle rather than positively

advance its own program, and because of the failure of sev-

eral useful pieces of proposed legislation.

Legislation threatening the existing powers and revenue

structure of cities was deplored in particular because most of

these bills were drafted and introduced without consultation

with either League staff or municipal officials.

Apart from the political implications of this analysis,

two trends stand out in any review of this session of the Gen-

eral Assembly as it affects municipalities.

The first is that the increasing complexity of an indus-

trial and urban society stimulates legislation in many related

fields in which municipalities have an indirect if not a direct

interest. As a result the task of representing the municipal

point of view is less and less confined to the particular

powers and functions of municipalities and more and more

related to the role of defending the interests of urban resi-

dents.

The second trend is related to the first. Although not as

interrelated as county government with state and federal

financing and administration, general legislation concerning

municipal government in North Carolina is increasingly con-

cerned with the role of the municipality in a complicated

structure of state-county-city relations. Issues are not pre-

sented and decided on the basis of what is good or bad for

municipal governments, but on the basis of what is the

proper role of municipalities in the administration of broad

policies related to the general welfare of the people of the

state.

Viewed from this vantage point, the efforts to impos-,"

sales taxes on municipalities in 1961 and the legislation which

would have brought municipal utility systems under Utili-

ties Commission regulation in 1963 may be seen not as occa-

sional threats to municipal governments but parts of a con-

tinuing pattern of state-wide determination which will con-

tinue to challenge those rights of local self government grant-

ed municipalities in a less complicated era.

So much for general comment, however complex the

policy position of municipalities will become. What did the

1963 General Assembly enact in the wav of legislation af-

fecting cities and towns?

All legislation affecting cities and towns cannot be easih'

noted in the scope of this article. More than sixty new gen-

eral laws can be said to be of interest to municipal officials.

In addition there were more than 3 00 local acts affecting

municipahties, and some of them are of general interest.

Table 1 lists those general laws which seem to be of par-

ticular interest to municipal officials and notes other articles

in this issue of Popular Goi eminent where particular laws

are discussed or analyzed. Other laws of interest may be

found by referring to specific articles covering subject mat-
ter fields.

Table 2 continues the analysis of local legislation which
has become a biennial feature of this article. It should be

noted that the volume of local legislation, while up slightly

over 1961, has still not returned to its 19 57 level. There

was a large increase in the number of local bills introduced

and not passed, however. Whereas onlv 16 local bills affect-

ing cities and towns were not passed in 1961, there were 41

such bills in 1963.

Org.:\nizatiox .\xd Structure of Municipal
Government

Despite the growing volume of discretionary authority

delegated to municipalities through the general laws, special

legislative acts continue to be important with respect to such

subjects as municipal boundaries, form of government, powers

and composition of the governing board, municipal election

procedures, and miscellaneous regulator\' powers and adminis-

trative procedures.

There were no general laws passed bv the 1963 General

Assembly affecting this general area of municipal govern-

ment. Some of the special legislation bears some comment,
but these comments are not intended to be comprehensive.

Incorporation

The easiest way to incorporate a town is by a new legis-

lative act. Four new towns were directly incorporated in

1963—Sunset Beach in Brunswick County, Top Sail Beach

in Pender County, Spencer Mountain in Gaston County and

Tar Heel in Bladen County. In addition Ranlo in Gaston

County was incorporated pending a favorable vote of a

majority of the voters in the proposed boundaries and the

Dare County Board of Commissioners was authorized to

incorporate southern shores upon receipt of a petition signed

by a specified number of residents or property owners. The
.Municipal Board of Control was also authorized to incorporate

areas in Lincoln Countv meeting the special qualifications set

forth in Chapter 9 59 (SB 610)."
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Table No. 1

LEGISLATION AFFECTING CITIES AND TOWNS

This table lists M general lei;islation specihcalh' affecting the powers and esponsibiiities of cities and towns in North

Carolina. The risjht-hand column refers to other articles in this issue of P jpiilar Got ( rnnient In which the named act is dis-

cussed. All municipal ofticiaL should also refer to the articles on LOCAL PROPERT\ TAXATION and CRIMINAL LAW
|

for comments on other 1 egis lation indirect])- affecting municipalities.

Annexation 1

Chapter 403(381) Annexation and Boundar\' .Maps This Article

Chapter 917 (HB 841) School Bus Transportation in Annexed Areas "Education"

liii/liiing RcgiiLifiiin
1

Ch. 397 (HB 291) Swimming Pool Standards "Public Health"

Ch. 790 (SB 326) Adoption of Codes bv Reference This Article

Ch. 811 (HB 510) Enforcement of Plumbing Code This Article

dct-r and \V/;/r |

Ch. 16S (HB 243) Petitions for Beer and Wine Elections This Article

Ch. 426 (HB 585) Hours of Sale This Article

Ch. 1092 (SB 659) Resort Town Elections This Article

Ch. 1188 (HB 1261) Corporate License Requirements This Article

Aunicilhil Finance and Ta\a tion

Ch. 693 (SB 519) Water Supply Bonds "Water Resources"

Ch. 854 (HB 285) Powell Bill EUgibihty This Article

Ch. 1000 (HB 613) Assessment of State Propert\ This Article

Ch. 1119 (SB 414) State ABC Tax This Article

Ch. 1172 (SB 554) Destruction of Bonds and Coupons This Article

Ch. 1229 (HB 1151) Expenditures for Industrial Development This Article

Ch. 1231 (HB 1298) Amusement License Tax This Article

Planning, Zoning and V ban Kedei elopinent

Ch. 194 (HB 199) Wilidation of Redevelopment Actions "Planning"

Ch. 158 (HB 542) Zoning Lav.' Amendments "Planning"

Ch. 1129 (SB 494) Open Space Acquisition "Planning"

Ch. 1212 ( SB 5 77) Sale of Redeveloped Property to Non-Profit Corporations "Planning"

Public Libraries 1

Ch. 94 5 (SB 375
)

Revision of Library Laws This Article

tUircl-iaung
|

Ch. 172 (HB 260) Purchases without Bids This Article

Ch. 289 (HB 370) Minimum Three-Bid Requirement This Article

Ch. 4U6 (HB 654) \'alue Required for Separate Specifications This .Article

Regulation of Biiiinea
|

Ch. 488 (SB 141) Sunday Blue Law This Article

Ch. 789 (SB 325) Regulation of Peddlers This Article

Streets \

Ch. 356 (SB 254) Garbage Collection Trailers '.Motor N'ehicles and Highw iv Safety"

Ch. 5 59 (HB 771) Traffic Control Devices '-Motor \'ehicles and Highw iv Safety"

Ch. 949 (SB 518) Municipal Speed Limits '.Motor A'ehlcles and Highw \\ Safety"

Miicellaneoiii 1

Ch. 471 (HB 609) Metropolitan Sewerage District Board "Water Resources"

Ch. 512 (HB 615) Dissolution of Sanitary Districts in Munic palitie "Water Resources," "Publii

"Public Health"

Health"

Ch. 5 36 (SB 146) Air Pollution Control This Article

Ch. 915 (HB 836) Grave Removal by Municipalities "Water Resources"

Ch. 985 (SB 217) County Assessment Power 'County Government"

Ch. 986 (SB 313) Loading Platforms in Alleys This Article

Ch. 99U (SB 5 34) School Bus Policv 'Education"

Ch. 1060 (HB 606) County Regulator\' Power 'County Government"
Ch. 1261 (HB 1367) Issuance of Warrants by Desk Officers This Article
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chapter 929 (SB 611) consolidates towns of Bayshore

Park and Cape Carteret in Carteret County. Because there is

no easy way under the general law to repeal town charters,

special acts still must be used for this purpose and Chapter

628 (HB 983) repeals the charter of Townsville in Vance
County.

Torvis of Municipal Gai eminent

Only three of the thirty-five cities with a population of

more than 10,000 do not have a city manager. They arc

Roanoke Rapids, Concord, and Henderson. Chapter 675 (HB
966) provides for an election on the city manager form of

government in Henderson. In addition, two smaller cities.

Maiden and Kernersville, were authorized to hire town mana-
gers under charter amendments.

Composition of Government Boards

Reshuffling of the number, term and method of election

of municipal governing board members is a common feature

of North Carolina special legislation. About 10% of all cities

and towns make some change each session of the General

Assembly, and 1963 was no exception. It has not been pos-

sible to make a completely accurate analysis of every change,

but trends are of interest. The most notable trend in 1963,

as for a number of years, is toward the adoption of staggered

terms of officer for governing board members. Asheville and

Dunn took a different direction, however, by securing adop-

tion of legislation providing for election of their councilmen

for straight four-year terms.

Municipal Election Procedures

Changes in charter provisions governing the election of

mayors and councilmen continues to constitute the largest

single category of special Ipgislative acts affecting munici-

paKties. Most of these changes are relatively simple proce-

dural changes. It is interesting that several more cities ar-

ranged for their municipal elections to be administered by
the county board of elections For example, in 1963 Monroe,
Albemarle, Lexington, and Phomasville all secured legisla-

tion vesting responsibility for municipal elections in the

county board of elections. Another feature of the local laws

regarding municipal election procedures was the large num-
ber of bills prohibiting single shot voting in municipal elec-

tions.

fay of Governing Board Members

Every session a number of special acts are enacted to raise

the salaries of councilman, aldermen, commissioners and
mayors. There was no significant change in the number of

such acts this year.

Retirement and Personnel Provisions

For analysis of local legislation governing the appoint-

ment and qualification of municipal officials and retirement

systems, see the article in this issue of Popular Government
entitled "Public Personnel."

Sale of Property

Even though 1959 general legislation eased the restric-

tions on the sale of municipal property, each section con-

tinues to be a number of special acts specifically authorizing

cities and towns to sell or transfer property. In most cases,

these transfers are to take place under conditions not speci-

fically provided for in the general law.

Municipal Finance and Taxation

As rapid urban growth continues to pile up demmds for

municipal services and capital facilities, mayors, councilmen,

managers and taxpayers continue to be pre-occupied with

money. Every session there is an effort ti e:se the municipal

revenue picture, but no dramatic results came from the 196 3

General Assembly. Legislative representatives of cities and

tow^ns were able, however, to ward off attempts to bring

municipal utilities, and particul.irly the profitable electrical

Table Xc

LOCAL LEGISLATION AFFECTING CITIES AND
TOWNS

No. of

New Laws

3

Subject c S
t\ CN ^^ O "-.

,^
i^ <--. SO J^ SO ^ ij^ OS ON rt C\ — O
^- ^-t ,—

I

C^ ^H 23 c
Structure and Organization

Incorporation and Organization 11 13 10 9 1

Forms of City Government
a) City Manager 4 6 5 2

b) No. and Term of Governing
Board 21 22 2 5 2 5 3

Municipal Election Procedures 41 44 34 3 5 3

Pay of Governing Board Members 29 15 11 12 1

Appointment and Qualification .,-_ 8 6 4 11

Retirement and Civil Service ---_.. 10 17 11 22 4

Charter Revisions 16 13 28 17

Sale of Property 40 18 19 2 3 1

180 154 147 156 13

Mun cipal Finance and Fiscal Control
Taxation and Revenue 21 14 14 9 5

Expenditures 9 6 9 15

Property Tax Collection 10 12 8 13

Special Assessment 15 7 6 12

5 5 39 37 49 5

Planning, Zoning and Extension of Limits

Planning and Zoning 22 19 21 24 4

Annexation 28 3 5 15 14 1

50 54 36 38 5

Miscellaiieous

Streets, Traffic and Parking 4 4 14
Regulatory Powers, Other 20 8 5 3 1

Pohce Jurisdiction 15 9 14 6 2

Local Courts 27 25 12 25 4

Sale of Wine, Beer and Liquor 7 6 14 19 8

Other Municipal Functions 17 13 18 14 3

Miscellaneous 3 2 13
93 67 65 74 18

378 314 287 317 41

utilities, under control of the Utilities Commission. An effort

to exempt manufacturers' inventories from property taxation

was defeated. And ultimately successful defense was deemed
more important than an uncertain offensive, so that plans to

such an increase in municipalities' share of the utilities fran-

chise tax and to initiate a legislatve revision of the privilege

license tax were abandoned.

The net result, as in 1961, was th.it the revenue picture

was not seriously affected.

Taxation and Revenue

There were few pieces of state-wide legislation which af-

fect in any substantial way the revenues of municipalities.

Chapter 11 19 (SB 414) may result in increased revenues

to cities and towns owning or receiving profits from alcoholic

beverage control stores. The act amends G.S. 18-39 and

18-45 to further define the authority of the State Board of

Alcoholic Control to establish the price of alcoholic beverages

and to compute the state tax on such beverages. New per-
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missive authority to change the present method of computing

the 12'^'f State tax may benefit local governmental units

having ABC stores.

During the summers of 1961 and 1962 there -ft-as much

publicity concerning shares of the State gasoUne tax bemg

allocated to newly-incorporated resort towns on the basis or

street mileage within such towns, since the formula for dis-

tribution required allocation partially on the basis of munici-

pal street mileage without significant regard to the population

of the town or past governmental activity in the town.

Chapter SU (BH 2S5) rewrites G.S. 134-41.2 (redesignates

the section as G.S. 13 6-41.1) to spell out further requirements

for distribution of gasoline tax funds to municipalities in-

corporated since January 1. 1945.

No town incorporated since 194i' will be eligible to re-

ceive gasoline tax allocations unless it has ( 1 ) held the most

recent election required under its charter or the general law

(unless there are no candidates filing for an announcd elect-

ion) ; (2) levied for the current fiscal \ear an ad valore.m

tax of at least 5c per Si 00 valuation; (3) collected at least

5 0/c of its ad valorem tax levy for the preceding fiscal year:

(4) adopted a budget ordinance in substantial compUance

with the Municipal Fiscal Control Act; and ( 5 ) appropriated,

in such ordinance, funds for at least two of the following

municipal services: water distribution, sewage collection or

disposal; fire protection; police protection: street mainten-

ance, construction or right-of-way acquisition, or street

lighting. The act is effective January 1, 1964, except that

the tax collection requirement does not apply to the 1964

allocations or to initial applications from any new or re-

activated town.

Chapter 1231 (HB 1298) aflfects the Hcense tax authority

of cities in that that amends G.S. 10 5-37.1 to provide

that "dances and other amusements actualh' promoted and

managed by civic and private and public secondary schools

shall not be subject to the license tax imposed by this Sec-

tion. .
." Since municipalities now may levy taxes on such

amusements onlv in an amount not exceeding one half the

State tax, removal of the State tax has the effect of placing

the municipal tax on such amusements completely within

the discretion of municipal governing boards under authority

of G.S. 160-56).

Counties and municipalities heretofore could contract

with banks or trust companies acting as their agents for the

pavment of bonds and coupons for the destruction of paid

bonds and coupons. Chapter 1172 (SB 5 54) amends G.S.

160-39S to permit contracts with any banks or trust com-

panies for the destruction of such paid bonds and coupon.

A complete revision of the public library laws is con-

tained in Chapter 945 (SB 375 ). Most of the new provisions

are discussed elsewhere in this article, but it is important to

note here that the maximum ad valorem tax rate which can

be levied for public Hbrary purposes, with approval of the

voters, has been increased from 10c to 15 c.

Because legislative policy has for many years discouraged

granting additional taxing powers to cities and towns through

special legislation, special acts in the tax field tend to be

confined to modifications of the power to levy property taxes.

Three small towns had their property tax rate limit increased

from SI. 50 to S2.00, and this small stream may turn into a

river during the next decade. Raleigh secured authority to

limit the penalty' for unpaid privilege license taxes at a

minimum of SIO and a maximum of 5 0'-f of the tax. At the

present time, if a tax collector discovers a taxpayer who has

not paid hcense taxes for a period of several years, the accrued

tax and penalty can be substantial and often the violator is a

small businessman whose good faith is not in question.

One further tax note. Legislation was introduced to ratify

the late application of four cities for a gasoline tax refund.

The General Assembly failed to pass any of these acts, giving

due notice that negligence in filing such applications will not
be condoned.

Expoiditures

Article 1 of G.S. Chapter 1 5 S has for many rears au-

thorized expenditure of property tax funds for certain tvpes

of industrial development activities, provided such expendi-

tures ha\e been approved by a vote of the people. On the

grounds that authority to spend tax funds defines these activi-

ties a "public purpose," attorneys have long approved ap-

propriation of non-tax funds for these same purposes without
a vote of the people, even without specific legislation au-

thority. Chapter 12 29 ( HB 115 1) supplies the missing specific

legislative authority to expend non-tax funds for industrial

development purposes.

Chapter 1129 (SB 494) provides authority for munici-

palities and counties to acquire land to preserve open spaces

and areas for public use and enjoyment. For a full analysis,

see the article on PLANNING.
Special legislation in this particular area consisted, as

usual, of charter amendments to supply specific authority to

spend public money for such purposes as advertisement of the

community and support of recreation.

Property Tax Collection

For a complete anahsis of all general and special legis-

lation concerning propert\- tax collection, see the article on
PROPERTY TAXATION.

Special Assessments

The 1961 General Assembly established a special Com-
mission to Study the Impact of State Sovereignty upon Financ-

ing of Local Governmental Services and Functions. Although
the General Assembh- did not act on the recommendation of

the Commission that the General Assemblv should make ap-

propriations to cities and counties to help share in defraying

local governmental ccsts which State property helps to

create, it did approve one other recommendation of the Com-
mission. Ch.-ipter 1000 (FiB 613) adds G.S. 160-82.1 to pro-

vide for State participation in the costs of local street and
utility improvements which are of benefit to State-owned

property.

The act covers three situations. First, it authorizes the

State, when in the opinion of the Governor and Council of

State, any State-owned property would be benefitted, immedi-

ately or in the foreseeable future, by a local street, water or

sewage improvement, to petition the city to make such im-

provement and to pay for the cost from either the Contingen-

cy and Emergenc)- Fund or specific appropriations for such

improvements. Second, it authorizes any State agency owning
or occupying State property to make such a petition and to

pay its share of the cost from agency funds, again with the

consent of the Governor and Council of State. And finally,

and perhaps most significantly, the act authorizes a munici-

pality which is planning to make a street or utility improve-

ment and to assess part or all of the cost against locally-bene-

fitted property to request the Governor and Council of State

to sign a petition on behalf of any State-owned property

which will be benefitted by the improvement, either immedi-
ately or in the foreseeable future, and to authorize payment
for such improvements. The Director of Administration is

authorized to approve or disapprove all such requests, but in

the case of disapproval, the statute permits an appeal to the

Governor and Council of State.

Special legislation on special assessments consists largely

of procedural amendments to charter provisions, but Raleigh

took an interesting experimental step by securing authority

to compute and charge an average per front foot charge for

water and sewer improvements financed by assessment, rather

than computing a precise charge for each individual project.

Chapter 315 (FiB 338). Average costs are to be computed
semi-annually.
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Purchasing

For the most part, new general legislation affecting pur-

chasing procedures were of limited scope and only made minor

niiprovements or changes in existing statutes.

Chapter 172 (HB 260) changed the minimum size of

contracts requiring the securing of informal bids from $200

to $500 by amending G.S. 143-131 to that effect. While the

statute does not define an "informal" bid, informal bids are

commonly considered to be written or telephone quotations

and catalog prices where there is evidence that the prices may
be relied upon. This change will permit the placement of orders

without securing informal bids when the cost is less than

$500. It should be noted that only the statutory requirements

has been changed. Local officials are still free to secure bids

on small purchases when to do so would be good purchasing

practice.

G.S. 143-132 was amended by Chapter 289 (HB 370)

to change from $15,000 to $20,000 the minimum size of con-

struction and repair contracts which require receipt of at

least three bids on the initial advertisement, before the con-

tract may be awarded. The provision requiring a second ad-

vertisement, after which the contract may be awarded even

if only one bid is received, was not changed. G.S. 143-132

applies only to construction and repair contracts — not to

purchases of apparatus, supplies, materials and equipment.

The minimum size of building contracts which require

separate specifications was increased and the statutes apply-

ing to cities and counties and to the State were consolidated

by Chapter 406 (HB 654). This act repealed G.S. 160-280

which had required cities and counties, when letting contracts

for construction, alteration and repair of buildings at a cost

of more than $10,000, to prepare separate specifications and

award separate contracts for (a) heating, (b) plumbing, (c)

electrical and (d) air conditioning work.

The second section of the Act, however, amended G.S.

143-128 to make that statute apply to counties and munici-

palities as well as the State. And the requirements of G.S.

143-128 essentially duplicate those in the repealed statute.

There are, however, two important changes in G.S. 143-128

which were made in Chapter 406.

In the first place the minimum size of a contract which

requires separate specifications was increased to $20,000 (G.S.

143-128 had previously stated $15,000) as that the new limit

now applies to all governmental units, State and local alike.

Second, the statute was amended to provide that specifi-

cations for heating and air conditioning may be combined

when the two are to be construed to use the same conductive

facilities or duct work.

Planning, Development and Problems of
Urban Growth

The last few years have seen a sizable volume of legis-

lation, general and special, directed at the task of helping

local governmental units cope with the problems or rapid

urban growth. Further significant steps were taken in 1963

with the passage of such legislation as Chapter 1129 (SB 494)

,

authorizing acquisition of open space areas. Chapter 98 5

(SB 217), authorizing counties to install water and sewer

lines and to assess the cost against benefitted property owners,

and Chapter 1060 (HB 606), which for the first time gives

counties some general regulatory powers.

No attempt is made in this section to review all the legis-

lation concerning growth and development. Table No. 1

specifically refers to the articles on PLANNING and on

COUNTY GO\'ERNMENT for some of the important

new legislation. In this section, an attempt is made to bring

together information on related legislation not otherwise

covered.

Annexation

There were two new acts relating to the problem of an-

nexation. Chapter 403 (HB 381) simply provides that the

provisions of G.S. 47-3 0, establishing regulations for the

registry of land maps, shall not apply to maps to annexed

areas or of municipal boundaries, whether or not they are

required to be recorded. Chapter 17 (HB 841) deals with the

vexing problem of school bus transportation to annexed areas

and amends G.S. 1 1 5-190.1 to provide that such transportation

shall continue to be provided to children in annexed area to

the same extent as if the area had not been annexed. For a

discussion of this act and of Chapter 990 (SB 5 34) which
establishes a new policy effective July 1, 1965, concerning

the transportation of pupils living within municipalities, see

the article on EDUCATION.
Despite efforts to amend the 19 59 annexation law, no

change was made in that law except that Person County was
brought under the provisions of the procedure applying to

municipalities with a population of 5,000 or more. Part 3 of

Article 36, G.S. Chapter 160.

The influence of the 19 59 legislation on special acts con-

cerning annexation continues to be strong. Despite a total

of 13 bills concerning corporate boundaries, none of them
provided for major annexations to a major city and most of

them were concerned with minor boundary adjustments diffi-

cult if not impossible to make under the general law.

Building Regulation

Chapter 790 (SB 326) adds G.S. 160-200(41) to au-

thorize muncipalities to adopt by reference ordinances con-

tained in any published technical code or any standards or

regulations promulgated by a public agency, subject only

to the provisions of G.S. 143-138(e) concerning approval

by the Building Code Council of municipal building codes,

provided of course that all such codes, ordinances or regu-

lations are available for public inspection.

Chapter 811 (HB 510) rewrites G.S. 143-139 to give the

Commissioner of Insurance authority to enforce the plumbing
regulations in the State Building Code and to cooperate with

counties and municipalities in the enforcement of local

plumbing codes.

Miscellaneous Legislation

Table No. 1 demonstrates the variety of general legisla-

tion affecting cities and towns. Municipal officials are encour-

aged to read in particular the following articles which discuss

legislation affecting municipal government: CRIMINAL
LAW AND PROCEDURE; MOTOR VEHICLES AND
HIGHWAY SAFETY; WATER RESOURCES; and PUB-
LIC HEALTH. Ch. 949 (SB 518) dealing with the fixing of

speed limits in municipalities and Ch. 5 59(HB 771), dealing

with traffic control devices in municipalities are of especial

importance to many officials. Ch. 1261 (HB 1367) is of vital

importance to police departments in authorizing issuance of

warrants by "desk officers."

There are a number of acts which are not covered else-

where in this issue of Popular Got cnnncitf and they will be

summarized here.

Regulatory Powers

In addition to the changes in municipal powers over speed

limits, there were a number of minor changes in municipal

regulatory^ powers.

"chapter 986(SB 313) amends G.S. 160-200(11) to

authorize municipalities by ordinance to permit propert>'

owners to erect loading or unloading platforms in public

alleys not located in areas zoned for residential purposes, if

such structure does not unduly obstruct public use of the

alley. Governing boards are authorized to revoke such permits,

and, upon revocation, owners must remove such structures.

Chapter 789(SB 325) .idds G.S. 160-200(42) to authorize

municipalities to prohibit or regulate itinerant merchants,

peddlers, hawkers and solicitors. Such regulations may include,

but are not limited to, requirements for submission of an

(Continued on page 75 j
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THE PROPOSED
REVISION OF THE COURTS
OF NORTH CAROLINA

High hopes for early reorganization of our inferior court

system, generated by passage of the judicial amendment to

the Constitution last November, were dashed on the rocks of

apathy, disinterest, and hostility by the 1963 General As-

sembly.

Encouraged by the results of the November election,

Judge Bell's Bar Association Court Study Committee, which

had been holding planning sessions throughout the biennium,

stepped up its activity in November, and began drafting

specific proposals for early implementation of the new judicial

amendment. In December this committee joined forces with

a special committee appointed by Governor Sanford to make

recommendations for implementation of the judicial amend-

ment to the 1963 General Assembly. This latter special com-

mittee, headed bv Judge Fountain, included in addition to

members of the Bell committee, members of the Bar, the

Judicial Council, the superior court bench, and the legisla-

ture. A drafting subcommittee, chaired by Professor Dickson

Phillips, met weekly in January and February, and labored

steadily over preliminary drafts of district court organiza-

tion, jurisdiction, and procedure statutes. It became obvious

to this group, however, that the task of preparing detailed

statutes setting up a complete new district court system was

much too large to be accomplished in the time available. In

February the group decided to concentrate on drafts of legis-

lative proposals which could be put into effect at once, inde-

pendent of a District Court Division. Accordingly, the spe-

cial committee recommended action on a two-part program

to implement the judicial amendment, and the Bar Associa-

tion presented these proposals to the General Assembly in

March.

The two-part program consisted of 1 ) an Admmistrative

Office of the Courts Bill and 2) a Joint Resolution establish-

ing a Courts Commission.

The former bill would have established an Administrative

Office of the Courts under a Director appointed by the Chief

Justice. Subject to the supervision of the Chief Justice, the

Director would have operated as a non-judicial housekeeper

for the entire Judicial Department, collecting financial and

case load data, recommending assignments of iudges, con-

sulting with clerks of courts and other court officials con-

cerning ways and means of expediting and improving the

administration of justice, procuring books and supplies for

the courts, and preparing the budget for the Judicial Depart-

ment. His position would have b;en similar to that occupied

by the court administrator in about 30 of the states.

The joint resolution (SR M^) establishing a Court Com-
mission provided for a 16-member Commission to consist of

the Administrator of the Courts and 1 5 other members ap-

pointed by the Governor. Eight appointees would be members

or former members of the General Assembly. It would be

the duty of the Commission, over a period ending 3 1 Decem-
ber 1970, to prepare legislation completely implementing the

Constitutional Amendment.
The Senate Courts and Judicial Districts Committee held

a public hearing on bath proposals on 1 5 April. The several

witnesses who appeared were about equally divided on the

Administrative Office bill. Of those opposed, one or two op-

posed on principle; others, on the ground that the office was

being established prematurely. A subcommittee was appointed

to study both bills. No further hearings were held.

The Administrative OfHce bill was reported unfavorably

in the Senate. In the House, an identical bill died in com-
mittee.

The joint resolution to appoint a Courts Commission fared

somewhat better. There was widespread fealing, both in the

Committee and in the General Assembly, that the power to

appoint the Commission should not be lodged solely in the

Governor. Various proposals added two to eight additional

members, all legislators, to the appointing body. The final

version calls for a Courts Commission of 15 members (no

Administrative Officer) eight of them legislators or former

legislators, to be appointed jointly by the Governor, the Presi-

dent of the Senate, the Speaker of the House of Representa-

tives, and the chairmen of the four Judiciary Committe?s

(Senators Yow and Garriss; Representatives Taylor and Dol-

ley). The Commission is to elect its own chairman, fill its

own vacancies, and hire its own executive secretary. $40,000

per year is appropriated for the use of the Commission. It

must make its initial legislative proposals upon the conven-

ing of the 196S General Assembly.

On August 9, 1963, the Governor announced member-
ship of the Courts Commission as follows: J. Dickson Phil-

lips, Chapel Hill; Lindsey C. Warren, Jr., Goldsboro; David
M. Britt, Fairmont; James W. McMillan, Charlotte; A. A.

Zollicoffer, Henderson; A. D. Folger, Jr., Mt. Airy; Wilbur

Jolly, Louisburg; Staton P. Williams, Albemarle; Karl W.
McGhee, Wilmington; Tohn A. McMahon, Chapel Hill; J. E.

Snyder, Lexington; L. W. Lloyd, Robbinsville; J. J. Harring-

ton, Lewiston; H. Pat Taylor, Wadesboro; and Steven B.

Dolley, Jr., Gastonia. It need hardly be emphasized that the

caliber and energy of this Commission will b; of primary

importance in determinint; what progress, if any, is made
toward reorganization of North Carolina's inferior court sys-

tem by the 196 5—and later—General Assemblies.

Meanwhile, adoption of the judicial amendment to th?

Constitution his not been without its impact. The a'l^en'-

ment eliminated the JP's exemption ffm double office hold-

ing. (See Popular Government, April-May, 1963"i. One con-

sequence of this was a last-minute flurry of local bills in the

legislature empowering certain police "desk officers" to issue

(CnntiiiueJ on jni^e 72)
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COURTS, CLERKS AND
RELATED MATTERS

chapter ^lumbers g'nen refer to the 19b) Scss/o;/ Luws of

North Carolina. HB ami SB numbers are the numbers of bills

infroJuced hi the House and in tlje Senate.

Civil Procedure

Limitations. G.S. 1-38, the seven years possession under

color of title statute, w.is amended to provide specifically

that commissioner's deeds in judicial sales and trustee's deeds

under foreclosure shall also constitute color of title. G.S. 1-50,

which limits the bringing of certain actions to a period of

six years, was enlarged to include actions for wrongful death

or injury against persons who design, plan, supervise or con-

struct improvements on real property.

Service of Process. The statute (G.S. 1-105) authorizing

service of process on the Commissioner of Motor Vehicles in

certain cases involving nonresident defendants was amended
to add a provision that service shall be deemed completed

when the registered letter is not delivered to the defendant

because it is "unclaimed." The procedures for service of pro-

cess upon nonresident operators of watercraft (G.S. 1-107.2)

were extended to nonresident operators of aircraft by a new
section, G.S. 1-107.3.

Upset Bids. An amendment to G.S. 1-339.25 clarifies the

procedure for deposit of funds to support upset bids on judi-

cial sales. As rewritten, the law provides that the deposit must
be made before the expiration of the 10th day, and if the

10th day falls on a Sundav or holida\', or other day in which
the clerk's office is not regularly open, then the deposit may
be made on the next following regular business day. This

change becomes effective 1 Januarv 1964. An amendment to

G.S. 45-21.27 permits the clerk to accept a certified or cash-

ier's check, in the amount of the raised bid, in lieu of cash.

Restraining Orders and Injunctions. G.S. 1-494 was ex-

panded to provide that restraining orders and injunctions

granted by any superior covu't judge are returnable betore

special judges residing in the district.

Judgments. Parallel amendments to G.S. 1-212 and G.S.

1-213, concerning judgments by default and inquiry and by

default for defendant, provide that no jury is required when
the subject matter is a small claim under Article 43A of

Chapter I. A corresponding change is made in G.S. 1-539.5.

Clerk of Superior Court

Only one change was made in the laws concernmg opera-

tions of the office of clerk of superior court. G.S. 2-13 was

rewritten to set forth specificallv the powers of deputy clerks.

It is now provided that deputy clerks are as fully authorized

as the clerk to certify the existence and correctness of records

in the clerk's office, and to perform any^ other ministerial acts

which the clerk mav do, in their own names and without

reciting the names of their principals.

Costs

A new section, G.S. 6-17.1, provides that in cases of

litigation in federal courts arising out of litigation in State

courts, or originally instituted in any federal court, the ex-

penses for State court costs, court records, transcripts, and

other necessary expenses in representing the State or its

agents, shall be paid from the Contingenc}- and Emergency
Fund. G.S. 6-21.1 was amended to raise from S5 00 to SI 000

the judgment limitation, in personal injury or property

damage suits, in which the judge mav allow reasonable at-

torney's fees to the successful attorney as part of the costs.

Costs of court were raised in several inferior courts by a

number of local bills.

Courts

Few proposals of major importance concerning our sys-

tem of courts were either considered or enacted by the 1963

General Assembly. Part of this inactivity was undoubtedly

due to passage of the Judicial Amendment to the Constitution

in November, 1962, and the resultant feeling that changes

in the present system of courts could await the extensive re-

organization required by the Amendment. Implementation of

this by detailed legislation, however, was not attempted. Only
two measures dealing with the subject were introduced. One
of these, purporting to establish an Administrative Office of

the Courts, pursuant to the new Article IV, Section 13, failed

in committee. A joint resolution establishing a long-range

Courts Commission, to draft implementing legislation for

consideration by subsequent legislatures, was successful. This

IS discussed in more detail in a separate article thi:

(See page

Salaries. Justices of the Supreme Court received a salary

increase from $19,000 to S21,500, with the Chief Justice

being raised from S20,000 to S22.500; superior court judges

benefitted from a raise of like amount, from $14,500 to

$17,000; and solicitors were jumped from $9,000 to $11,500.

Responsibility for payment of compensation of emergency

judges for holding special terms was switched from the

county to the State.

Retirement of Justices. G.S. 7-5 1 formerly authorized the

retirement of justices who, while serving on the Supreme

Court, had attained the age of eighty. This was lowered to 75

\'ears, and coupled with a requirement for S years' consecu-

tive service as a justice. A second—and unrelated—amend-

ment to this sime section, apparently authorizes retirement

pay for emergencv justices and judges regardless of the time

when the oath as emergency justice or emergency judge is

tiken, and further specifies that these oaths shall be taken

within 9 d ns following resignation or retirement, or as soon

thereafter as Slid justice or judge may be physically and men-

tally capable of serving in an emergency capacity.
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special Judges. G.S. 7-54, concerning the appointment of

special superior court judges by the Governor, was amended

to provide that all eight judges currently authorized might

be appointed for four year terms expiring 30 June 1967. 'SSThile

the Judicial Council sought longer terms for special judges,

members of the General Assembly felt that establishment of

a svstem of district courts, pursuant to the Judicial Amend-
ment to the Constitution, would, within four years, affect

the case load of the superior courts and hence its need for

special judges, and that the question of numbers and terms of

such judges should be reconsidered within that time.

/P Jurisdiction. Jurisdiction of Justices of the Peace in

claim and deUvery cases involving the vendor-vendee rela-

tionship was raised from $50 to S200. The constitutionality

of this measure was discussed in the June. 196.i issue of

Popular Goiernmc7it.

Counterclaim Transfers. An amendment to G.S. 7-247

provides for transfer from inferior court to superior court of

any contract or tort action when a counterclaim or cross

action is filed for an amount in excess of the jurisdiction of

the inferior court in which the original action was filed. Both

the original action and the counterclaim may be so trans-

ferred, on motion of either party, and within the discretion

of the judge. If the judge, on motion, fails to transfer the

case, the defendant mav take a nonsuit as to his counter-

claim, and thereafter determination in the inferior court of

the plaintiff's claim shall not constitute res judicata as to the

defendant's counterclaim instituted in the superior court. The
defendant may elect to pursue his counterclaim in the in-

ferior court, but in such case, his recoven' is limited to the

jurisdictional limits of the court. The need for legislation of

this type had been pointed out previously by the Supreme
Court and the Judicial Council.

Court Reporters. An official court reporter, or reporters,

was authorized for the 30th Judicial District, embracing
Cherokee, Clay, Graham, Havwood, Jackson, Macon and
Swain counties. Recommendations of the Judicial Council,

and of the Bar Association through its Administrative Of-
fice of the Courts Bill, that a system of reporters be estab-

lished under state control, received little support.

Jurors

"Accredited Christian Science Practitioners and Readers"
were added to the long list of persons exempted from jur%-

duty by G.S. 9-19. "

AdMIXISTRATIOX Ol EST.ATES

Four changes were made in Chapter 28, Administration.

The first of these, G.S. 28-2.3, is a new section declaring that

the domiciliary, or original, administration of the estates of

decedents domiciled in North Carolina at the time of death

shall be under the jurisdiction of this state and of the proper

clerk of the superior court, and the original probate of wills

of such persons shall be in this state. The probate of wills and
administration of estates outside of North Carolina of such
decedents shall be ancillary onlv. All assets, except real es-

tate, but including the proceeds from the sale of real estate,

subject to ancillary administration outside of the state shall,

to the extent not required for ancillary administration, be

delivered by the ancillary administrator to the personal repre-

sentative in North Carolina for administration and distribu-

tion. The receipt of the domiciliary representative sh.dl fuUv
acquit the ancillary administrator to the extent of the prop-

erty so transferred. The domiciliary representative has the

exclusive right and duty to pay all federal and state taxes

owed by the estate, and to make proper distribution of assets,

including those received from the ancillarv administrator.

This statute is applicable to all persons dving after 30 Mav
1963.

In Article 9, Notice to Creditors, a new section, G.S. 28-

47.1, has been added to the effect that upon satisfaction of

all the requirements set out in G.S. 28-47 (Advertisement

for Claims) and at the end of the six months period referred

to therein, a personal representative may, if all claims filed

for outstanding debts and obligations of the decedent have

been met and satisfied in case of a solvent estate (or satisfied

pro rata in case of an insolvent estate), file his final account
with the clerk of superior court, and the account is to be

audited and recorded by the clerk. This new section does not

limit the right of surviving spouses and children to file within

one year for an allowance under the provisions of G.S. 3 0-15

and G.S. 3 0-17, respectively.

Under Article 14, Sales of Real Property, two additions

were made. G.S. 28-81 has a new paragraph providing that

when it is alleged and shown that the decedent's real prop-

erty consists in whole or in part of an undivided interest, and
sale of that interest is necessary to make sufficient assets to

pay debts, including charges of administration, the personal

representative may, when he petitions to sell real propertv to

make assets, also petition for partition of land in which de-

cedent held an undivided interest. In such case, the personal

representative is a proper party petitioner, the same as if he

were a joint tenant or tenant in common.
G.S. 28-83 now contains a new second paragraph provid-

ing an exception to the general rule thit convevances of

lands by heirs within two i,"ears are voidable. It is now pro-

vided that, in the absence of fraud participated in by the

grantee, conveyances of real property by warranty deed

executed by the heirs at law or devisees of resident or non-
resident decedents, with the joinder of the personal represen-

tative, if made within two years after death of the decedent,

and at least six months after first publication of notice as

provided by G.S. 28-47, shall not be voidable as to creditors

of decedent if all of the following conditions are met:

( 1 ) the personal representative gives increased bond
in an amount equal to the net proceeds realized

from the sale of the propertv;

(2) all proceeds from the sale are paid directly to

the personal representative;

( 3 ) all proceeds from the sale are placed by the

personal representative in a separate escrow
account or, under proper court order, are in-

vested in appropriate securities pending final

closing of the estate;

(4) the instrument of conveyance carries a certifi-

cate of the personal representative to the ef-

fect that he has received from the grantee the

full purchase price from the sale; and

( 5 ) the sale is approved by order of the clerk of

the superior court of the counf\' in which ad-

ministration of the estate is pending, pursuant
to a determination by the clerk, supported bv
affidavits by at least two freeholders of the

county in which the real property is located,

that the sales price represents fair market value

of the propertv.

Funds or other assets held by the personal representative

under this law, after payment of debts and charges of ad-

ministration, shall be distributed simultaneously with filing

and approval of the final account. The personal representa-

tive shall be allowed a commission on onlv so much of the

proceeds of the sale, coming into his hands, as mav be neces-

sary' to discharge claims of creditors.
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CRIMINAL LAW
AND PROCEDURE

chapter numbers refer to the 196 ^ Sessioti Laws of North
Carolina. HB a7id SB numbers arc the numbers of bills intro-

duced in the House and in tlje Senate. When an art is ef-

fective upon ratification, the ratification date is included in

parentheses following the citation of the act; ubcn there is

a different cffectiic date, this is denoted by the use of the

abbrei iation "eff." All dates are in /96 5 unless otherwise

noted.

Last March IS, after the General Assembly was already

in session, the Supreme Court of the United States announced

its decision in Gideon v. Wainwright, 372 U.S. 33 5 (1963),

which required the states to furnish counsel for indigent

criminal defendants at least in all felony cases—and prob-

ably in the more serious misdemeanor cases alsa. In respond-

mg to the challenge posed by this new judicial requirement,

several legislators called for the adoption of a public-defender

system. Others protested that the problem was too suddenly

thrust upon the Assembly for any public-defender bills to

be given the necessary care and study. The resulting legisla-

tion took the more narrow approach of providing compensa-

tion for court-appointed counsel. The several acts of this ses-

sion relating to indigent criminal defendants nevertheless

rank clearly among the most important legislation of the

1963 General Assemblv.

Other important criminal law and procedure measures

included a new version of the Sunday sales law which was

held unconstitutional in G 7 Surplus Store, Inc. v. Hunter,

257 N.C. 206, 125 S.E. 2d 764 (1962), and provision for

Issuance of warrants and setting bail by municipal police

desk officers in towns over 4,000 population.

Changes in the speed-limit law and discussion of the legal

requirements for taking a chemical breath test of suspected

drunken drivers are in the article entitled "Motor Vehicles

and Highway Safety." New acts relating to suspension of

sentence and probation are treated in "Penal-Correctional Ad-
ministration."

Bills That Faii i n

Bills and resolutions looking toward the abolition of capi-

tal punishment again came to complete tiefeat this session.

!n order of introduction the proposals were as follows: HB 3 5

(substituting life imprisonment for the death penalty for all

four capital crimes); SB 27 (substituting life imprisonment

for the death penalty for all four caoital crimes, and making

persons convicted of murder in the first degree ineligible for

p.irole') ; SR 17 1 (calling for referendum on question of

abolishing capital punishment) ; and SR 445 (creating a

study commission on capital punishment). Neither HB 3 5 nor

SB 27, incidentally, took into account the little-noticed death

penalty provision in G.S. 14-278 for malicious train sabofee

causing death. (Under N.C. CoxsT. art. XI, § 2, though, this

statute would be unconstitutional unless held to specify a cer-

tain type of murder rather than a separate crime.)

A few of the other more important or interesting bills

which failed, and which are not otherwise mentioned in the

discussions below, are:

SB 77 (HE /52): excluding names of rape victims from

newspapers.

SB 64: making it unlawful to have two or more illegiti-

mate children.

HB 5 06: abolishing pistol permit law.

HB 121 t: making unlawful for parent of child under

twelve to allow child to possess spring guns, air rifles, and

sharp pointed arrows as well as pistols and other dangerous

firearms, and making it unlawful for child under seventeen

to possess any of the above weapons while on city streets or

in parks, playgrounds, or vacant lots.

HB 1219: placing Orange County under the provisions

of a Durham County local law requiring the registration of

pistols and other hand weapons.

SB 3 5): operating a motor vehicle under the influence of

any drug, or under the influence of a combination of any

drug and intoxicating liquor.

HB 729: making it unlawful to import either strike-

breakers or union pickets from outside North Carolina.

HB 1}22: amending, in several respects, the procedure re-

lating to restoration of citizenship to felons.

HB 10S6: authorizing chiefs of rural fire departments

instead of sheriffs to investigate for arson and for other

causes of rural fires in counties where there is a rural fire

department.

HB 96!: making it unlawful to sell food processed or

produced by prison labor to public schools.

HB 123S: preventing employers of twenty or more per-

sons from discouraging political activity of employees, or

from attempting to influence employees as to political activi-

ties or affiliation.

Indigent Criminal Defendants

Appointment and Compensation of Counsel

Chapter lO'-'O (SB 335) (June 21) amended G.S. 15-4.1

and -5, which formerly dealt with appointment of counsel

for indigent defendants in capital cases. The new act pro-

vides for the appointment of counsel by superior court judges

in all felony cases, and permits appointment in the discretion

of the judge in misdemeanor cases. Defendants may waive ap-

pointment of counsel, except in capital cases. A defendant

without counsel pleading guilty must be informed of the

nature of the charge and the possible consequences of his

plea. As a condition of accepting the plea of guilty from an

unrepresented defendant, the judge must determine that the
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plea was freely, understandabh', and voluntarily made, with-

out undue influence, compulsion or duress, and without

promise of leniency. In case of appeal to the Supreme Court

of North CaroUna, the judge is to appoint counsel for the

appeal or continue the services of counsel already appointed

Fees for services of counsel arc to be fixed by the court,

in accordance with the time consumed, the nature jf thj

case, and the amount of fees usually charged for such cases

in the county or locality. These fees are to be paid b\- the

State of North Carolina, but the amount allowed is to be

entered as a judgment against the defendant so as to con-

stitute a hen as provided in the general law pertaining to

judgments. Funds collected under such judgments are to be

deposited in the State Treasury. The act appropriates S 5 00,000

for each fiscal year of the biennium 1963-65 to pay the

costs of administering the act. In partial compensation,

though, the act taxes against criminal defendants in the su-

perior courts an additional five dollars in court costs. Four

dollars goes to the State Treasury, and one dollar goes to

the general fund of the county. Although the act is not

explicit, the extra costs are clearly to be taxed only where

the individual defendant is charged with payment of costs

and not in the event the county pays half costs.

Responsibility of the Counties

In the past when appointed counsel were only compen-

sated in capital cases, the county paid the attorneys' fees as

well as other costs. The scheme now settled upon places the

cost of administering the act and of paying counsel fees on

the State; the counties, however, continue to bear certain

expenses. The act stipulates that the regular and ordinary

court costs are to be paid by the county as now provided by

law. In addition, the county is charged under the act with

making available the trial transcript and records required

for an adequate and effective appellate review in case an ap-

peal is taken by an indigent defendant.

The meaning of this last provision is amplified by con-

sideration of Chapter 954 (SB 552) (June 18), which added

a new paragraph in G.S. 15-1 SI. That section provides that

where a criminal defendant is wholly unable to give security

for costs to appeal to the Supreme Court of North Carolina,

the judge may allow appeal as a pauper. It further provides

in cases begun on a capital indictment for payment by the

county, on order of the judge, of the cost of obtaining a

transcript of the proceedings and of preparing the requisite

copies of the record and briefs required to be filed in the

Supreme Court. The new act adds a similar provision for

such payment by the county in appeal cases either ( 1 ) ot

felony conviction or (2) begun upon indictment charging

a noncapital felon\' (with conviction of lesser offense). The
order of the judge is, in terms, discretionary upon his find-

ing that the defendant is indigent where there is not a

capital charge, but cases decided by the Supreme Court of

the United States make it clear that there is no such discretion

if indigency is in fact found. See Dtjiiglas i. California, 372

U.S. 353 (1963); Lane i: Broun, 372 U.S. 477 (1963);
Draper r. State of Washington, 372 U.S. 487 (1963).

Regulations of Council of the State Bar

Chapter 1080 added G.S. 15-5.1 to provide that the Coun-
cil oi the North Carolina State Bar has authority to make
rules and regulations:

relating to the manner and method of assigning counsel,

the practice of the courts with respect to determination

of indigency, the waiver of counsel and related matters,

the adoption and approval of plans by any district bar

regarding the method of assignment of counsel among
the licensed attorneys of said district and such other

matters as shall provide for the protection of the con-

stitutional rights of all indigent persons charged with

crime and the reasonable allocation of responsibilitv for

the defense of indigent defendants amom; the licensed

attorneys of this State: Provided, however, that no such

rules and regulations shall become effective until certified

to and approved by the Supreme Court of North Caro-

lina.

On July 19, 1963, the Supreme Court certified a set of

regulations and approved forms that had been drafted by
the Council. The regulations and forms may be found in

the Appendix to \'olume 259 of the North Carolina Reports.

Under the regulations, any district bar may adopt a plan

for naming and designating the attorneys to serve as as-

signed counsel. Such plan may be applicable to the entire

district, or separate plans may be adopted for use in each

separate county within the district. The plan of the bar is

to be certified to the clerk of the superior court of each

county in which it is applicable. Judges are to appoint coun-

sel in accordance with the plan unless they deem it proper

in the furtherance of justice to appoint "some lawyer or

lawyers residing and practicing in the judicial district, who is

or are not on the plan or list . . .
." The regulations next

provide:

No attorney shall be appointed as counsel for an indigent

defendant in a court of any district except the district

in which he resides or maintains an office except by con-

sent of counsel so appointed. [Emphasis added.]

The regulations apparently contemplate that in some

districts not all lawyers will appear on the list to be appoint-

ed, since they provide for appointments of others off the

list. They do not provide specifically for appointment by
the judge of someone on the list out of turn, but it seems

quite certain that the judge has this power where special

circumstances and considerations of justice require it. And,
as noted, he may even appoint a lawyer from outside the

district with that lawyer's consent.

Chapter 1080 states that "the judge shall appoint counsel

as soon as possible and practicable to the end that counsel

so appointed may have adequate notice and sufficient time

to prepare for defense." The regulations of the State Bar

do not flesh out any procedure designed to secure early

appointment of counsel. The selection methods stipulated

in the plans of the district bars can probably incorporate

early screening methods to a limited extent, but there are

certain restrictions in the regulations. They require that

the defendant complete and si;j;n under oath an affidavit of

indigency prior to appointment of counsel. The judge is

required—prior to the call of the case—to make a reasonable

inquiry of the defendant personally under oath as to the

statements in the affidavit. Then, the judge mav appoint

counsel.

The regulations as chex' are now written raise several

problems. In at least one place they specify the trial judge

in treating an aspect of the power to appoint counsel. They
do not prohibit the resident judge (when he is not the trial

judge) from making appointments, but the general scheme
of the regulations implies a single trial judge in control of

the appointment process. There is, of course, good reason

for such centralization; otherwise, some lawyers might be

called upon by different judges with an unfair frequency.

Nevertheless, in counties with short and infrequent terms

of court, a defendant might be forced to suffer a great deal

of hardship.

If arrested several months before the term of court, h >

would have to wait till the term to get a lawyer appointed.

Then he would be faced with the choice of immediate trial,

perhaps before the lawyer has a chance to prepare adequately,

or of seeking a continuance till the next term of court

—

several more months. Since it is likely that an indigent de-

fendant would not be able to post a bond in any sizeable

amount, the defendant could well spend the entire time in

jail. The Supreme Court of the United States probably wo'i' '

hold such a lengthy period of pre-trial incarceration (which
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a defendant with nionc) would b^- able to avoid) to be a

denial of constitutional rights under the Fourteenth Amend-
ment to the Constitution of the United States.

False Ajfiilavit of Indigency

Chapter 1080 adds G.S. 15-5.3 to stipulate that "any de-

fendant making a false affirmation in regard to the question

of indigence under" the act shall be guilty of perjury and

punished as provided in G.S. 14-209. Under that section, per-

jury is punished as a felony: fine not exceeding $1,000, and

imprisonment from four months to ten years. The false af-

firmation might be made by the defendant cither in the writ-

ten affidavit required or when examined personally by the

judge under oath.

Appohitmciit of Cuiunel in Other Proceeclings

The constitutional command of Gideon v. Waimvright

undoubtedly applies not only as to trial and appeal but to

other legal proceedings in which a criminal defendant or

prisoner with moi.ey would have a right to representation by

counsel. In recognition of this, Ch.ipter 1180 (SB 675)

(June 25) ,i uended G.S. 15-219 of the Post-Conviction

Hearing Ac to provide that "the court shall fix the com-

pensation r be paid [appointed] counsel in accordance with

the provi'- jns of G.S. 15-5, which compensation shall be

paid by tl.e State as provided in said section." Formerly, the

counsel appointed to represent prisoners seeking a review

of the constitutionality of their trials were to be paid by

the counties.

There is still no statute relating to appointment of counsel

where the proper method for testing the legality of a com-

mitment (either before or after conviction) would be by

writ of habeas corpus rather than under the statutory pro-

cedure. The same is also true of coram nobis hearings—to

the extent that use of this writ has not been surplanted b)'

the Post-Conviction Hearing Act. In these and any other

criminal proceedings, counsel would have to be appointed

by the judge even though there is no statutory provision

for compensation. This has long been done in federal court,

and it is settled that lawyers as officers of the court have

a duty to serve when appointed whether or not they will be

paid. See Annot., 130 A.L.R. 1439 (1941).

Franklin County Local Act Repeal

Chapter 162' (HB 219) (April 5) repealed a 1941 local

act for Franklin County which had limited compensation

of appointed counsel in capital cases to one hundred dollars.

Public-Defender Study

Senate Resolution 660 (adopted June 18) directed the

Legislative Council to make or cause to be made a study with

respect to the advisability of establishing a public-defender

system in North Carolina, and to report to the 196 5 General

Assembly. Persons who view the various possible ways of

securing lawyers for defendants who cannot hire their own
from the standpoint of the defendant and the orderly ad-

ministration of justice usually favor the use of the public

defender over all competing methods. Where there is .'

substantial volume of cases, the public defender gives the

best representation for the least money. There is some

evidence, though, that the public-defender system works

best in the more populous areas, and several states have per-

missive legislation as to appointment of a public defender

on a county- or district-option basis.

Another system in recent favor has provided for subsidi-

zation of private legal aid societies with public funds. The
argument is made that private lawyers will have less tendency

to pull their punches in appearing for defendants than state-

paid pubhc defenders would. Experience elsewhere has not

usually borne out this claim; judges, it should be remember-

ed, are impartial even though paid by the same governmental

unit that pays the pi'osecuting attorneys.

The main reasons whv public defenders and private de-

fenders from legal aid societies (whether aided by public

money or not) are usually favored over the system of having
the judge appoint counsel (whether compensated or not)
are as follows:

( 1 ) counsel can usually be assigned to a case at a much
earlier stage;

(2) where there is any volume, the defender system is

cheaper per case;

(3) effective investigative staffs can be built up and
used without great cost in any individual case where numerous
cases all come to the same office; and

(4) public (or private) defenders, being specialists in

criminal defense matters, give better representation than the

average appointed lawyer would.

Members of the bar often oppose the defender systems
because they concentrate a large area of practice in the hands
of a few specialist attorneys. And, where a particular de-

fender is not a very good lawyer, large numbers of indigent

defendants would inevitably be the victims of a system that

would not permit them to secure better representation. On
the other hand, judges appointing counsel could assess the

nature and difficulty of particular cases and assign counsel

accordingly.

Right to Counsel in Inferior Courts

The case in the Supreme Court of the United States which
required appointment of counsel for indigent defendants was
a felony case. It is not absolutely certain that the rule will

apply in misdemeanor cases, but the language used in the

opinion of the Court is broad enough to cover them. Chapter
1080, it was mentioned, permits superior court judges to

appoint counsel in misdemeanor cases, and the statute is

thus flexible enough to allow appointment and compensation
of counsel in all superior court cases if the law is interpreted

to require it.

But neither the acts of this session nor the rules of the

Council of the State Bar deal with the problem of appoint-

ment of counsel for misdemeanants in inferior courts. Sen-

tences in inferior courts will many times be for prison terms

up to two years, which is probably serious enough to require

representation by counsel. The one possibility that may
save North Carolina's procedure is that there is an absolute

right of appeal and trial de novo from inferior courts to the

superior court, and counsel can be assigned there. Mistakes

made below because of lack of counsel should not prejudice

the result of the new trial since it begins completelv afresh.

(To the extent that mistakes made below because of lack of

counsel could be used against the defendant, there would
seem to be a denial of constitutional rights.) The main basis

of attack against the North Carolina system of providing
for counsel only in superior court might well be the denial

of bail. As stated above, indigent defendants will usually

not be able to secure release on bond. To the extent an indi-

gent defendant might have to wait in jail to secure rights

that the defendant with money would be granted right away,
there may be a denial of rights.

Issuance of Warrants by Police Desk Officers

In November 1962 the voters of North Carolina approved
the court-reform amendments to our Constitution. One of
the provisions little noticed at the time has since stirred up
a great deal of trouble. Since justices of the peace were to

be replaced by magistrates under the administrative control

of the statewide court system, the Constitution was amended
in several places to delete mention of justices of the peace.

(Also, coroners and constables were taken out of the Con-
stitution.) One of the places that formerly mentioned iustices

of the peace was N.C. Const, art XIV, § 7 which had ex-

empted justices of the peace from the ban against double-office

holding.

Effective November 30, 1962, however, the date on which
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the constitutional amendments were otficially certitied as

passed by the Secretar\- of State, it became unconstitutional

for a justice of the peace to hold more than one office. A
ruling from the Attorne\' General's otfice eased matters some-

what: any justice of the peace who also held some other public

otfice as of last November 3 could continue to hold both

offices until one of them has expired. At the time that a new

oath would be required, there must be a choice made. Taking

a new oath for one office after November 30 would result

in an automatic resignation from the other office.

Although this change affected a certain number of mayors,

city councilmen, county commissioners, and other local officers

who also held appointments as justices of the peace, the most

numerous group affected was in law enforcement. It had

been a customary practice in many localities to have munici-

pal police officers or deputy sheriffs appointed justices of the

peace so they could sit as desk officers and issue criminal

warrants.

For some reason, the news spread slowly among law en-

lorcement officers. The Institute of Government did not put

out an immediate \\ arning bulletin because of the belief that

general legislation was being drafted to take care of the

problem and that there should be no unnecessary alarm raised.

Yet by May 29. 1963, the only action had been the passage

of two local acts granting certain law enforcement officers

the power to issue warrants in several municipalities in two
counties. ( In addition, a revised charter had more or less rou-

tinely included a desk officer provision.) About this time,

though, the April-May 1963 issue of Popular Goi crnincnf

appeared with an article on the subject. By the middle of June,

several other local bills had been introduced to empower desk

officers to issue warrants. The parade of local bills that began

their way through both houses under suspension of the rules

in the latter part of June finally alerted the entire membership
of the General Assembly to the problem. A last-minute gen-

eral bill was introduced on June 20, 1963. All the local bills

introduced were enacted into law—as was the general measure.

The general law was ratified later than anv of the local acts;

sveral local acts were ratified the same day ( the last day of the

session), but they have lower chapter numbers. This indicates

they were signed into law before the general legislation. Since

the general bill had the standard section reading "all the laws

and clauses of laws in conflict with the provisions of this Act
are hereby repealed to the extent of such conflict," it is neces-

sary to decide whether the general law reepaled anv of th? local

laws. The following quotations from a standard legal text-

book are instructive in this connection:

1 Sutherland, St.\tutes axd Statutory Coxstrlctiox
§ 2013 (3rd cd. by Horack, 1943):

An express general repealing clause to the effect that

all inconsistent enactments are repealed, is in leg.il con-

templation a nullity. Repeals must either be expressed or

result b)' implication. A general repealing clause cannot

be deemed an express repeal because it fails to identifv or

designate any act to be repealed. It cannot be determin-

ative of any implied repeal for it does not declare an\'

inconsistency but conversely, merely predicates a repeal

upon the condition that a substantial conflict is found

under application of the rules of implied repeals. If its

inclusion is more than mechanical verbiage, it is more
often a detriment than an aid to the establishment of a

repeal, for such a clause is construed as an express limita-

tion of the repeal to inconsistent acts.

1 Sutherland, op. cit. supra, § 2021:

The enactment of a general law broad enough in its

scope and application to cover the field of operation of

a special or local statute will generally not repeal a statute

which limits its operation to a particular locallt\' within

the jurisdictional scope of the general statute. .An implied

repeal of prior statutes will be restricted to statutes of the
same general nature, since the legislature is presumed to

have known of the existence of prior special or particular
legislation, and to have contemplated only a general treat-

ment of the subject matter by the general enactment.
Therefore, where the latter general statute does not propose
an irreconcilable conflict, the prior special statue will be
construed as remaining in effect as a qualification of or
exception to the general law.

However, since there is no rule of law to prevent the
repeal of a special b>- a later general statute, prior special

or local statutes ma\- be repealed by implication from the
enactment of a later general statute where the legislative

intent to effectuate a repeal is unequivocally expressed.

A repeal will also result by implication when a compre-
hensive revision of a particular subject is promulgated,
or upon the predication of a state-wide system of ad-
ministration to replace previous regulation b\- localities.

In determining whether the general law was intended to

replace all local legislation, it is perhaps important to note
that Washhigfon Count)- was exempted. Also, several of the
local acts applied to situations that the general law did not
reach. It seems likely that the courts will thus hold that the
local acts and the general act must be construed together,
but where they are in conflict the local acts will prevail.

Chapter 1261 (HB 1367) (June 26) added a new G.S.
16 0-2 0.1 in the chapter of the General Statutes dealing with
municipal corporations:

Officers of the police department of an\- municipalit\-,

who are or may be designated as "desk officers" by the
chief of police, are hereby authorized to issue warrants
in criminal matters in the same manner, to the same
extent, and under the same rules of law as are applicable
to the issuance of such warrants b\- justices of the peace
on June 30, 1963; provided, that no warrant so issued

ma\- be served by the issuing officer. Providing the pro-
\ isions of this Act shall not apply to any municipality
having a population of less than four thousand (4,000)
based upon the most recent federal decennial census.

The provisions of the local acts dealing with issuance of
warrants are set out in Tables I - III. The language of the
general law and of most of the local acts is broad enough to
cover all types of warrants—both search and arrest. Several
of the local acts affecting municipalities, however, apply onlv
to issuance of arrest warrants. See Table II. It is possible
that a court would hold that officers of a citv empowered by
local law merely to issue arrest warrants also could be appoint-
ed under the general law to issue search warrants. Such a

result is unlikely, though. It does seem clear, however, that
municipalities of more than 4,000 in a county will corn-
under the general law even if some other municipalitv in the
co'mty has been singled out for a local act.

Local Bills

TABLE I.

Authorizing Designated Individuals in

Count 'cs to 'ssve Warrants:

l-Ounf^

Cumberland

Mecklenburg

Acf of 1963 IndniJuiiU AnlhorizcJ Effccthc
SiMi.'oi; Law: to liiiie Wjrnniti Da/r (1963)

Ch.ipter i:?: Desk Officers Desig- June 26
(HB 13 76) nated by Sheriff

Ch.iptcr 917 Officers nf Mecklcnburi; June 14
(HB 1335) County Police Dept.

VVho are Desit^nated as

Desk Officers by Chief

\ew Hanover Chapter 12 IS Deputv Sheriffs Deslg-
(SB r91) -ued by Sheriff as

Desk Officers

Chapter 123(i Desk Officers Desig-

(HB 1373) nated bv Sheriff

June 26

Scotland }v.ni^ 1 ^

Xo:e: All acts specify that issuing o.licer cannot serve the warrant.
Since the acts do not limit the types of warrants that ma^
be issued, presumably they apply to both arrest anj search
warrants.
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TABLE II.

Lccjl Bills Authorizing Designated Individuals in

Mimicilitilific's to Issue Ayra/ Warrants:

Actofl9hi ApltlmTii liiJu iJaah Aidhiinzfd F.ffnlnc
Comity Sfs^ion Laws to l\no- Warraiili Dtiic fl^U>^}

Beaufort Chapter 163 Washington City Council Author-

(HB326) ized to Designate as

(Charter "Warrant Ofiicers" Two
Revision) Police Oflicers Assigned

to Inactive Police Duty

Da Chapter 83 6

(HB 1196)

Denton
Lexington

Thomasvillc

Chief of Police, the

Assistant Chief of

Police, the Police

Captains, the Lieu-

tenants in Charge of

Each Work Shift and

Desk Sergeants, VC'hcn

on Duty

April S

June 1 1

Durham Chapter 1200 City of

(HB 13 57) Durham
Police Officers

Designated by City

Council

June 2 5

Halifax Chapter 133 Roanoke
(SB 190) Rapids

Lieutenants in Charge

of Each 'Oi'ork Shift of

City Police Department

in Addition to Chief

and Assistant Chief

April

Richmond Rockingham City Council Author- June 2 5

Chapter 1206 ized to Designate as

(HB 1080) Warrant Officers Two
(Charter Police Officers Assigned

Revision) to Inactive Duty

Rockingham Spray Such Radio Operators

Chapter 884 of Spray Fire or

(HB 1224) Police Departments

as Designated by Board

of Commissioners

N' ance

Chapter 627

(HB 982)

Henderson Desk Sergeants in

Police Department

June 12

May 29

Note: All acts specify that issuing officer cannot serve the warrant.

Municipalities of more than 4,000 in any of the above counties

which are not covered by a local act will be able to use the

authority in new G.S. 160-20.1.

So far as the City of Rockingham is concerned, the charter

provision included here will prevail over the act for Rich-

mond County listed in Table III.

One caution should be observed. Some "desk ofticers"

now serving derive their powers not from appointment as

justices of the peace but from local acts similar to the ones

passed this session. See S.L. 1945, Ch. 82, Sfci/c i. St. Clair,

246 N.C. 183, 97 S.E.2d 840 (1957). Where this is the

case, the officers still will be governed by the local act. No
attempt has been made to collect all of the pre- 196.^ local

legislation.

Cointitutionality

The general rule as to double-office holding is that you

cannot give one person two offices either directly or indirectly.

But it is nevertheless possible to grant to one officer at lerst

some of the duties that are normally associated with another

office. See Freeman r. Commissioners of Madison County, 217

N.C. 209, 7 S.E.2d 3 54 (1940); State r. Holmes, 207 N.C.

293, 176 S.E. 746 (1934). In the case of the 1963 acts, there

was simply the granting of the statutory authority to issue

warrants. This power is not exclusively associated with the

office of justices of the peace. Clerks of recorders' courts

have long been issuing them, e.g., G.S. 7-202, as have miscel-

laneous other officials under local acts (including police

officers). State v. Furmage, 250 N.C. 616, 109 S.E. 2d 563

(19 59); see State r. St. Clair, supra.

On the basis of the reasoning above, the North Carolina

courts would probably hold the 1963 acts valid, and the

Attorney General's office has recently so ruled as to a com-

parable act. (Letter to W. H. Beckerdite, dated July 11,

1963.) The difficulty is likely to lie with the Supreme Court

of the United States. In State i . Furmage the North Carolim

TABLE III.

Local Bills Authorizing Designated Individuals in

Municilialities to Issue Warrants:

Act of 1963 liulnuliiuh AutlMtizcl Effcc/iie
County Si-nioi: Laws Al>pln-, To to fn/ir Vj'rjul^ Date ( I'Jh^ I

Ala- Chapter 1140 Burlington Desk Officers Desig- lune 24
mance (SB 682) nated by Chief of Police

Caldwell Chapter 1 2 ^ (i

(HB 1388)

'I'he Incorpo-

rated Cities

and Towns

Desk Officers Desig-

nated by Chief .>f Police

June 26

Catawba Chapter 1242

(HB 1391)

Hickory Desk Officers Desig-

nated b\- Chief of Police

June 26

Cleveland Chapter 1164

(HB 13 62)

Shelby Desk Officers Desig-

nated by Chief of Police

June 24

C-oIunibu Chapter 1222

(SB 701)

The Cities Desk Officers Desig-

nated by Chief of Police

June 26

Cumber-
land

Chapter 12 53

(HB 1377)

The Incorpo-

rated Cities

and Towns

Desk Officers Desig-

nated by Chief of Police

June 26

Dare Chapter 12 5h

(HB 1388)

The Incorpo-

rated Cities

and Towns

Desk Officers Desig-

nated b>' Chief of Police

June 26

Gaston Chapter I 244

(HB 1394)

The Incorpo-

rated Cities

and Towns

Desk Officers Desig-

nated by Chief of Police

June 2 6

Granvill Chapter 97 1 Oxfo
(HB 124M
(Charter

Revision)

Chief of Police, Assist-

ant Chief of Police, and
Such Other Police

Officers Designated as

Desk Ofticers by Board
of Commissioners

July 1

Johnston Chapter 1 2 Ui The Incorpo- Desk Ofticers Desig- June 26
(HB 1.^88) rated Cities nated by Chief of Police

and Towns

Mecklen-

burg
Chapter 957 Charlotte

( HB n .U )

Ofticers of Police

Department Who Are
Designated as Desk
Ofticers by Chief

June 14

New
Hanover

Chapter 1139 Wilmington Desk Officers Desig- June 24
(SB 680) nated by Chief of Police

Chapter 1219 Carolina

(SB (>92) Beach

Desk Ofticers Desig- June 2 6

nated bv Chief of Police

Chapter 1220 Wrightsville Desk Officers Desig- June 26

(SB 693) Beach nated by Chief of Police

Orange Chapter 1256 The Incorpo- Desk Officers Desig- June 26

(HB 1388) rated Cities nated by Chief of Police

and Towns

Put Chapter 124i The Incorpo- Desk Ofticers Desig- June 26

(HB 1396) rated Cities nated by Chief of Police

and Towns

Rich-

mond
Chapter 1241 I'llerbe

(HB 13 90)

Desk Ofticers Desig- June ;

nated by Chief of Police

Robeson Chapter \2U^ The Incorpo- Desk Ofticers Desig- June 26

(HB 1388) rated Cities nated by Chief of Police

and To^'ns

Scotland Chapter 1204 Laurinburg Desk Officers Desig- June 2 5

(HB 13 72) nated by Chief of Police

Surry Chapter 1256 The Incorpo- Desk Officers Desig- June 26

(HB 13SS) rated Cities nated by Chief oi Police

and Towns

Wake Chapter 1093 Raleigh

(SB 664)

Desk Ofticers of Ral-

eigh Police Department
lune 21

All acts specify that issuing officer cannot serve the warrant.

Municipalities of more than 4.000 in any oi the above

counties which are not covered by a local act will be able

to use the authority' in new G.S. 160-20.1.

Since the acts do not limit the types of warrants that may

be issued, presumably the\' apply to both arrest attJ search

warrants.
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court cited an older federal case upholding issuance of an

arrest warrant by a solicitor despite the argument that issuing

a warrant was a jjiiiicial function. A statement in a more

recent case, however, may indicate something of a shift:

The arrest warrant procedure serves to insure that the

deliberate, impartial judgment of a judicial officer will be

interposed between the citizen and the police, to assess

the weight and credibility of the information which the

complaining officer adduces as probable cause. . . . [Wong
Sun v. United Sf.itcs, S3 Sup. Ct. 407, 414 (1963).]

It is true, of course, that the federal courts sometimes hold

federal officers to a higher standard than state officers under

the Fourteenth Amendment, and the case cited above con-

cerned federal officers.

In the opinion of the author, so many arrests are made

under state law without a warrant that restricting the power

to issue arrest warrants (and set bail) to judges would

probably deprive more citizens of rights than it would pro-

tect. Arresting officers would be somewhat cautious about

awakening a judge in the middle of the night to have the

charge formally fixed through the issuance of a warrant

and to have bail set. Police desk officers on duty during the

night hours offer a convenient solution. Perhaps a more

logical solution from the standpoint of legal structure would

be to create night clerks of court to issue warrants and fix

bail. A practical problem here, though, lies in the fact that

few of the police officers who have gained valuable experi-

ence as desk officers would be willing to change jobs and

thereby be deprived of membership in law enforcement re-

tirement funds in which membership depends upon having

the power to arrest.

As to search warrants, none of the practical reasons just

given really apply. The courts in truth have always been

more searching and strict when it comes to the issuance of

search warrants. It seems there is a fair probability that the

1963 acts can be successfully challenged in court to the

extent that they are construed to authorize the issuance of

search warrants by police officers.

Bail

Poller to Set Bail

Chapter 1099 (HB 1105) (June 21) amends G.S. 15-102

and -103 relating to the power of officers to set bail. It re-

writes the sections to specify that the officers in question have

the power both to fix and take bail; formerly it just said

"take." A more important change, applying to all but capital

crimes, was one providing in both sections that "any person

authorized to issue warrants of arrest" has the power to fix

and take bail.

This act was introduced and well on its way to passage

before most of the legislation relating to issuance of war-

rants by desk officers came into prominence. Nevertheless, its

main effect will be as a companion act to the desk-officer acts,

granting the power to fix and take ball to such warrant-

issuing officers.

Licensing of Bail Bondsuieii in Tue>it\ Counties

Chapter 1225 (HB 537) (eff. Januar>' 1, 1964) started

out as a public bill. In the course of its travel through the

Legislature, It was restricted to apply to only twenty coun-

ties. It is a very comprehensive (and badly drafted) measure

requiring professional b.iil bondsmen and their runners to be

licensed and regulated under the Commissioner of Insurance.

The act, which is codified as G.S. 8 5A-1 through -34, ap-

plies in the following counties: Beaufort, Buncombe, Cald-

icell, Clcieland, Columbus, Currituck, Greene, Guilford,

Hyde, Iredell, Jackson, Lenoir, Madison, McDoicell, Person,

Richmond, Rutherford, Transylvania, Yadkin, and Yancey.

Employees of Justices of the Peace \'<jt to Become Bail

G.S. 15-107.1 makes it a misdemeanor for justices of the

peace or their spouses to become bail for any prisoner for

money or property, or to become ball or agents for any bond-

ing company or professional bondsmen.

Chapter 118 (HB 252) (March 29) amends this section

by adding any secretary, stenographer, or employee of a jus-

tice of the peace to the list.

Selling Goods on Sunday

In 1961 the General Assembly adopted an act to prohibit

the sale of certain items of merchandise on Sunday. The act

was a close copy of a Pennsylvania statute that had been

held valid by the Supreme Court of the United States. The
North Carolina General Assemblv, however, had made a few
changes—and one of those changes was prominently cited by
the Supreme Court of North Carolina in holding the 1961 act

unconstitutional and void for vagueness.

The 1963 General Assembly has decided to try again

with Chapter 488 (SB 141) (eff. July 1). It rewrites G.S.

14-346.2 to delete the exemption for "novelties, toys, sou-

venirs, and articles necessary for making repairs and per-

forming services . . .
." It also inserts a provision making vio-

lation of the act a "misdemeanor." (The somewhat frivolous

point had been raised in the case that omission of either

"misdemeanor" or "unlawful" resulted In failure of the act

to state a criminal offense. Cf. State r. Bloodivorth, 94 N.C.
918, 920 (1886) (dictum).)

The rewritten section makes it a misdemeanor to engage

on Sunday in the business of selling, or to sell or to offer to

sell on such day:

clothing and wearing apparel, clothing accessories, furni-

ture, home, business or office furnishings, household, busi-

ness or office appliances, hardware, tools, paints, building

and lumber supply materials, jewelry, silverware, watches,

clocks, luggage, musical instruments or recordings ....
Each separate sale or offer to sell is made a separate offense.

One of the more controversial portions of the 1961 act

was the power granted to localities to exempt themselves

from coverage under the act. The 1963 act takes a different

approach. It lists a number of counties and portions of coun-

ties as exempt from the act and characterizes them as "re-

sort or tourist areas . . . recognizing that different considera-

tions apply to such areas." In addition, the act declares that

in the event the exemption of areas of less than county size

is held unconstitutional, such exemption provisions are to be

considered void and severable from the other provisions of

the act. The following counties are exempted: Avery, Bruns-

wick, Camden, Carteret, Cherokee, Clay, Currituck, Dare,

Graham, Hayuood, Henderson, Hyde, Jackson, Macon, Madi-
son, Mitchell, Nciv Hanover, Pamlico, Pender, Polk, Swain,

Transylvania, Watauga, Wilkes, and Yancey. The portions of

counties exempted (with duplication in the case of Watauga
County) are as follows: Colly Township of Bladen County;
EdneyvUle Township of Henderson County; Chimney Rock
Township of Rutherford County; Blowing Rock Township
of Watauga County; and facilities within the right-of-way

of the Blue Ridge Parkway in Ashe, Alleghany, and Watauga
counties, as shown on recorded plats.

Other Statewide Criminal Law Changes
Increased Punishment for Trespass

While the General Assembly was in session, there was a

rash of demonstrations on behalf of equal rights and oppor-

tunities for Negroes. Some of the demonstrations resulted in

trespass charges, especially in places of public accommoda-
tion. Fairly late in the session a pair of bills was Introduced

which was obviously designed to discourage civil disobedience

as a feature of demonstrations. HB 1310, which would have

raised the maximum punishment for contempt of court up
to a fine of $1,000, imprisonment for one year, or both, in

the discretion of the court, failed to pass.
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chapter 1106 (HB 1311) (June 21), however, was
enacted. It increases rhe punishment for trespass forbidden

under G.S. 14-134 trum the fifty dollar-thirty day level to

that of a misdemeanor punishable m the discretion of the

court. Under North Carolina precedent, this change would
authorize imprisonment at least up to two years.

Another act that may have originated as the result of

demonstrations was Chapter 716 (SB 551) (June 6). It has

been codified as part of G.S. 129-17.3, and makes it a mis-

demeanor punishable by fine or imprisonment or both, in

the discretion of the court, to violate, or aid others in vio-

lating, the rules and regulations of the Legislative Building

Governing Commission respecting use of the State Legislative

Building.

Academic Fraud

Chapter 781 (SB 252) (June 11) makes it unlawful for

any person, firm, or corporation to assist any student in ob-

taining or attempting to obtain, by fraudulent means, any
academic credit or any diploma or other degree in any course

of study in any university, college, academy, or other edu-

cational institution. It also prohibits advertising, offering, or

attempting to assist any student in such a fraudulent man-
ner. The act specifically mentions preparing a term paper,

thesis, or dissertation for another and impersonating another

in taking an examination, but states that its application is

not limited to these offenses. The act, however, is primarily

aimed at outsiders who are in the business of helping students

cheat; it does not apply when one student assists another—if

the assisting student is duly registered in an educational in-

stitution and is subject to its disciplinary authority. The act

has been codified as G.S. 14-118.2.

Two fraud bills of a different sort which failed to pass

should be noted at this point: HB 267 (obtaining for-hire

transportation by fraud; failure to notify of inabihty or re-

fusal to pay at beginning of trip would have been made
prima facie evidence of fraud) and HB 268 (similar fraud

at service stations).

Throwing Acid

The statutory maiming offenses in G.S. 14-28 through -30

are based primarily on common-law maim (or mayhem), and

contain the requirement that a member of the body be dis-

abled or cut off. It is thus not clear that injury caused another

by throwing acid would always be covered under the stat-

utes—unless, of course, an eye were put out. Two bills were

introduced this session to cover the throwing of acid. SB
62, which failed, would have punished the offense, when done

knowingly and wilfully with intent to murder, maim, dis-

figure, disable, or render impotent, with imprisonment from

five to sixty years.

The act which passed—Chapter 354 (SB 179) (NLiy 6)—
provides a lesser punishment: imprisonment for four months
to ten years. Specifically, it makes it a felony knowingly and

wilfully of malice aforethought to throw or cause to be

thrown corrosive acid or alkali upon another person with in-

tent to murder, maim, or disfigure and thus inflict serious

injury not resulting in death.

Fahc Report of Vehicle Theft

Although the subject is treated in the article on motor

vehicles, it is appropriate to note here Chapter 1083 (SB 388)

(June 21) which added G.S. 20-102.1 making it a misde-

meanor knowingly to make a false report of vehicle theft,

to a peace officer or to the Department of Motor Vehicles.

Voiding Machine Breaking

Chapter 814 (HB 725) (June 11) adds two new sec-

tions to the General Statutes to punish crimes in connection

with coin-operated vending machines, coin-activated ma-

chines or devices, and coin-operated telephones or telephone

coin receptacles. G.S. 14-56.1 now makes it a misdemeanor

punishable in the discretion of the court forcibly to break

into any of the coin devices or by the unauthorized use of a

key or other instrument to open any such device with intent

to steal property or money therein. G.S. 14-5 6.2 punishes in

the same manner for wilfully and maliciously damaging or

destroying any such coin devices.

Nonsiipport Felony

A pair of bills dealing with nonsupport was introduced
in the House on May 9. HB 865, which did not pass, stated

that it would be lawful for a judge of the superior court or

any court inferior thereto to pronounce sentence of imprison-

ment upon any defendant convicted of wilful failure to sup-

port his children (legitimate or illegitimate) and suspend the

sentence upon any reasonable conditions for a period not ex-

ceeding five years. It is not clear what the object of this bill

was, since under G.S. 15-200 judges already have the power
granted to suspend sentences, or place on probation, for

periods up to five years.

Chapter 1227 (HB 866) (June 26) was finally ratified

after amendment in the course of passage. As introduced, the

bill would have applied to nonsupport of wife as well as of

child. In its final form the act creates a new offense codified

in G.S. 14-322.1 which will be exceedingly difficult to prove:

a felony punishable in the discretion of the court if any man
or woman shall, without just cause or provocation, wilfully

abandon his or her child or children for six months and wil-

fully fail or refuse to provide adequate means of support for

the child or children during this period, and attempt to con-

ceal his or her whereabouts from such child or children with

the intent of escaping the lawful obligation of support.

Horse Shotv Bribes

Chapter 1100 (HB 1108) (June 21), codified as G.S.

14-3 80.1 through 3 80.4, requires the judge or other official

of any horse show to report to the resident superior court

solicitor any attempt to bribe him with respect to decisions

in any horse show. It makes it a misdemeanor for the judge

to fail to report the bribe attempt. In addition, it is a mis-

demeanor to bribe or offer to bribe any judge or other official

in any horse show, with intent to influence his decision or

judgment concerning the show. The provisions of the new act

must be printed on all schedules for any horse show held prior

to January 1, 1965.

Payvicnts to Labor Organizations

Chapter 244 (SB 130) (April 19) added several sections

to the General Statutes that have been codified as G.S. 9 5-101

through -104 to make it unlawful for any carrier or shipper

to pay or agree to pay any charge for the benefit of a labor

organization "by reason of the placing upon, deHvery to, or

movement by rail, or by a railroad car, of a motor vehicle,

trailer, or container which is also capable of being moved or

propelled upon the highways . . .
." It is also unlawful for a

labor organization to accept any such payment. Penalty for

violation is a fine from one hundred dollars to $1,000 for

each offense. Each act of violence, and each day during which

an agreement as to payment remains in effect, will constitute

a separate offense.

Intruding in Toilets

In the light of court decisions forbidding state action tend-

ing to support the system of racial segregation. Chapter 1114

(SB 364) (June 24) rewrote G.S. 95-48 and -49 as to toilets

in places that employ both males and females. The misde-

meanor of wilful intrusion into the improper toilet now only

applies if it is not one intended for one's own sex.

Ornamental Plant or Tree Trespass

Chapter 603 (HB 455) (May 29) adds a peculiar statute

as G.S. 14-128.1, applicable to thirty-seven counties. It pro-

hibits a number of different acts relating to taking orna-

mental plants or trees from the lands of another as misde-

meanors punishable in the discretion of the court. It is un-
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lawful to take them without having in possession a bill of sale

or written permit of the owner; to transport more than two
ornamental plants or trees on the public highways without

either bill of sale or permit; to fail to carry a bill of sale or

permit; and to fail to exhibit the bill of sale or permit upon

request of a law enforcement officer.

After setting out such broad-gauge prohibitions, the act

then states that no person may be convicted if he produces

at trial a bill of sale or written permit, whether secured be-

fore or subsequent to the time of the alleged offense. The
transportation provisions of the act do not apply to common
carriers.

The counties under the act are Alleghany, Ashe, Aiery,

Buncombe, Burke, Caldwell, Cherokee, Clay, Craien, Dare,

Davidson, Forsyth, Franklin, Gaston, Graham, Guilford,

Haywood, Henderson, Hoke, Jackson, Lenoir, Macon, Madi-

son, McDowell, Mecklenburg, Mitchell, Pitt, Polk, Randolph,

Stokes, Swain, Transylvania, Wake, Watauga, Wayne, Wilkes,

and Yancey.

The effect of the act is to give landowners the privilege

of using a threat of criminal prosecution to enforce payment

for ornamental plants and trees taken. A question might be

raised whether this is not an unconstitutional granting of

exclusive privileges and emoluments to a limited group of

persons.

Forest Law Changes

Chapter 312 (HB US) (May 1) makes a numbe.- of

changes in Article 4 of Chapter 113 of the General Statutes

so far as protection of forests by the Department of Con-
servation and Development is concerned. Most of the changes

are technical ones stating that the Department has jurisdiction

to perform various programs not only to prevent fires but

also to protect forests from pest and diseases and to develop

and improve them for the maximum production of forest

products. The portion of the act of interest in the area of

criminal law and procedure amended G.S. 113-5 5 relating

to the arrest jurisdiction of forest rangers. The section for-

merly granted jurisdiction to arrest without warrant "any

person . . . taken by him [forest ranger] in the act of violat-

ing any of the laws for the protection of forests and wood-

lands"; it now authorizes a ranger to arrest without warrant

"any person . . . committing a crime in his presence . . .
."

The General Assembly deleted from the bill a phrase which

would have permitted arrest on reasonable grounds to believe

a crime was being committed in the ranger's presence. It is

somewhat difficult to understand why, since this is part of

the standard arrest language in G.S. 15-41 applicable to

peace officers generally.

In a local modication to the burning permit provisions of

G.S. 14-139, Chapter 617 ( HB 843) ^May 29) provides a

lengthy separate burning permit law for Dare, Hyde, Tyrrell,

and Washington counties.

In another local act. Chapter 640 (HB 1039) (May 30)

authorizes the Cumberland County Board of Commissioners to

provide for the regulation, control, abatement, destruction,

condemnation, or removal of inflammable brush, weeds, grass,

trash, and any other nuisance which constitutes a fire hazard.

Regulation of Intoxicating Liquors

The General Assembly made a tremendous number of

changes in the laws relating to intoxicating liquors this ses-

sion, but most of them are administrative and regulatory

rather than ones of concern to the criminal courts and en-

forcement officers. Some of the bills that failed to pass were

of more general interest than those that passed. The defeated

legislation included the following;

SB 172: requiring sellers of malt beverages and unfortified

wines to demand identification of persons appearing to be

minors, and prohibiting sales to persons who refuse to show
identification.

SB 66^: repealing all Alcoholic Beverage Control legisla-

tion applicable to Guilford County.

HB 245: providing for a statewide liquor referendum.

HB 3 9S: establishing general law governing holding of

municipal ABC store elections.

HB lOH: revising law on confiscation of stills.

HB 1119: permitting sale of beer and wine to members

of Armed Forces of United States even though under eighteen.

Draft Beer Prima Facie Ei'ide?ice

Of the successful legislation, perhaps the most interest-

ing is Chapter 932 (HB 244) (June 14). It increases the

limit of draft beer one may possess without running into the

presumption that it is possessed for sale from five gallons to

fifteen and one-half gallons. The five-gallon limit still applies

to other than draft beer, and also still applies even to draft

beer in territory in which the sale of beer is unlawful. The
purpose of the act, which amended G.S. 18-32, paragraph 4,

is to exempt persons with one keg of beer from the embar-

rassment of satisfying enforcement officers that the beer is

for personal use and not for sale.

State ABC Peace Officer Jurisdiction

Chapter 42 6 (HB 5 83) (May 15) makes many ad-

ministrative changes 'fff'ting the State Board of Alcoholic

Control and tht? c;''3riting of beer and wine licenses. Of gen-

yri-.'i ..:' 'orcemcmt interest, it should be noted that the chapter

anieuded G.S. 18-39.2 to grant statewide jurisdiction to the

Board's special peace officers. In addition, the act amended

G.S. 18-39.1 to specify that the Chairman of the State Board

of Alcoholic Control mav be commissioned as a special ABC
peace officer.

Beer and Wine Licensing

As noted above, Chapter 42 6 makes many administrative

changes in Chapter 18. These changes relate to beer and wine

licensing. One of the major ones is to make a license appli-

cant eligible if he has not been convicted of a felony or other

crime involving moral turpitude within the past three years.

In the past, the licensing provisions required that the appli-

cant never have been convicted of such a crime. In addition,

residence requirements are relaxed somewhat where the li-

censee is a corporation.

Various sections in Article 7 of Chapter 18 are amended

to make the hours of sale for beer and wine uniform: 7:30

a.m. to 11:45 p.m., with consumption on the licensed prem-

ises prohibited after midnight.

G.S. 18-78.1 is amended to make the restrictions as to

conduct on the licensed premises apply to holders of off-

premises licenses and to sellers of fortified wine as well as to

those selling beer and unfortified wine on the premises.

Article 12 is rewritten to make its provisions apply to

wine as well as beer.

ABC Store Prices

Chapter 1119 (SB 414) (June 24) amends G.S. 18-39(c)

and -45(1) to make it clear that local ABC stores must sell

their alcoholic beverages at the price set by the State Board of

Alcoholic Control.

Much more importantly, the amendment of G.S. 18-39(c)

specifies that the tax levied by G.S. 18-85 is to be on the base

retail price before addition of the tax to get the total retail

price. This will amount to a net increase in profits for the

local stores.

Organization of Stare Board

Chapter 916 (HB 840) (Tune 13) amends G.S. 18-38

and -39 to increase the term of the Chairman of the State

Board of Alcoholic Control from three to six years, and to

place the administrative and executive powers of the Board

in the Chairman to be exercised under rules and regulations

approved by the Board.
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Beer and Wine Elections

Chapter 265 (HB 243) (erf. July 1) rcl.ucs to local bL-cr

and wine elections. The petitions referred to in G.S. 18-124,

-127, and -127.1 must now be signed by twenty-tive percent

of the voters instead of fifteen percent. Also, the county beer

and wine election of G.S. 18-124 may, with separate ballot,

be held on the same day as a county or municipal ABC store

referendum.

Chapter 1092 (SB 6S9) (June 21) adds G.S. 18-127.2

to provide that, in counties which have rejected sale of beer

and wine, municipalities with an average "seasonal" popula-

tion of 1,000 or more for a period of six weeks of the year

may hold municipal elections as to the sale of beer and wine.

The act does not apply in the following counties: Ashe, Aicry,

Bladen, Burke, Cherokee, Clay, Columbus, Dare, Dai/e, Ma-
eon, Norfhanipton, Robeson, Rnfherford, Scotland, Stanly.

Union, and Watauga.

Several local provisions as to beer and wine elections are

treated below in the sections on local ABC elections.

Fortified Wine Warehousing

Chapter 460 (SB 300) (May 21) amends G.S. 18-99 and

-109(1) to permit wholesale wine distributors to possess,

transport, warehouse, and sell (as wholesalers) fortified wints

in any county in North Carolina. The State Board of Al-

coholic Control must approve and authorize the licensing of

distributors, and sales must be to those complying with th.>

licensing provisions of Chapter 18 of the General Statutes. Th;
act makes a precautioniry change in G.S. lS-81(t) to specify

that the tax rebate specified there is to go only to counties

and municipalities in which beer and (unfortified) wine may
be licensed for sale at retail.

Ocean-Going Beer Tax Exein j)tion

Chapter 992 (SB S53) (eff. July 1) amends G.S. 18-

81 (k) and adds G.S. 18-88.2 to exempt beer and other

brewed and fermented beverages from taxes if sold and de-

livered for use on ocean-going vessels plying the high seas in

interstate or foreign commerce in the commercial transport

of freight or passengers.

Municipal ABC Elections

As usual, a number of local acts provided for municipal

elections on the question of ABC stores. Special or unusual

features not found in the average municipal-election act are

noted in several instances.

Anson: Wadesboro. Chapter 750 (SB 591) (June 7). Pro-

vides for a four-year delay beiore there may be a subsequent

election—regardless of outcome.

Burke: Morganton. Chapter 413 (SB 333) (May 10). If

ABC stores carry, sale of beer and wine under license—for

off-premises consumption only—becomes permissible.

Burke: Valdese. Chapter 642 (SB 458) (May 31).

Caldwell: Lenoir. Chapter 398 (HB 5 84) (May 8).

Caldwell: Granite Falls. Chapter 546 (HB 780) (May
23).

Franklin: Bunn. Chapter 395 (SB 210) (May 8 ) . No ABC
store may be located within 45 feet of a school or church.

Harnett: Lillington. Chapter 798 (SB 512) (June 11).

Provides for slightly higher than customary percentage of

profits (ten percent) to be spent on alcohol education pro-

grams. Authorizes local ABC board to pay, upon its prior

agreement in each case, amount of charges against county

resulting from commitment of Inebriates under G.S. 3 5-2.

Madison: Hot Springs. Chapter 673 (HB 917) (June 4).

Provides for election within sixty days after ratification of

act on petition of twenty-five percent of voters or on mo-

tion of Board of Commissioners. The same percentage ot

voters is required as to subsequent petitions; m subsequent

election is authorized until after three years have passed. The

provisions of G.S. 18-45 (o) relating to appointment of local

ABC peace officers are not to apply, but five percent of the

profits must go to the town for additional law enforcement.

Richmond: Hamlet. Chapter 982 (SB 533) (June 18).

SaiJipson: Roseboro. Chapter 48 (HB 7) (March 13).

Surry: Mount Airy. Chapter 285 (SB 188) (April 25).

Union: Monroe. Chapter 541 (HB 610) (May 23).

Yancey: Burnsville. Chapter 930 (SB 637) (June 14),

as amended by Chapter 1240 (HB 1385) (June 26). Pro-

vides that town Board of Commissioners must order the elec-

tion. The provisions of G.S. 18-45 (o) relating to appoint-

ment of local ABC peace officers are not to apply.

Other Local Elections

Chapter 62 (SB 19) (March 19) required the City of

Lumberton in Robeson County to submit the question of off-

premises sale of beer and wine to the voters during the April

196 3 primary election—provided that by April 1 there was
filed with the governing body of the city a petition signed

by fifteen percent of the registered voters at the last mu-
nicipal election.

Chapter 5 (HB 128) (March 13), as amended by Chap-
ter 778 (HB 1270) (June 7), directs a countywide ABC
election in Fender County on receipt of the County Board

of Elections of a petition signed by fifteen percent of the

registered voters voting for Governor in the last election. If

ABC stores carry in the election, the sale of wine and beer is

made permissible in the county. In such event, the governing

board of the county and of each municipality, as the case

may be, shall issue licenses for off-premises sale of beer and

wine (fortified and unfortified). Licenses for on-premiscs

sales of beer and wine—in Grade "A" restaurants, hotels,

and motels—shall be issued pursuant to Chapter 18 of the

General Statutes.

Allocation of ABC Profits—Local Changes

Alamance: Burlington-Graham. Chapter 323 (HB 545)

( May 1 ) raises the amount spent on law enforcement and on

education as to the effects of alcohol from ten to fifteen per-

cent.

Cumberland. Chapter 23 1 (HB 346) (April 16) in-

creases the appropriation authorized from ABC profits for

education as to the dangers of alcoholic beverages and other

emotional disorders from SI 5,000 to S2 5,000.

Granville. Chapter 364 (HB 5 59) (May 6) sets out a

percentage division of ABC profits as between the county

and named municipalities within the county.

Guilford: Greensboro Charter Amendment. Chapter 769

(HB 1071) (June 7) provides for expenditure of between

five and ten percent of profits for law enforcement. An addi-

tional discretionary five percent expenditure is authorized for

education as to the effects of the use of alcohol and for the

rehabilitation of alcoholics. Funds for education previously^

came out of the ten percent maximum amount allocated to

law enforcement.

Onslow. Chapter 371 (HB 5S7) (May 6) amends a 1949

profits-allocation act to specify that it applies not only to

stores then in operation but those located and operated at a

later time.

Wayjie-Goldsboro Alcoholic Rehabilitation Program

Chapter 807 (SB 612) (June 11) authorizes a joint Golds-

boro-\V''fl3 77(' County alcoholic rehabilitation program, with

emphasis on education as to the use of alcohol and rehabili-

tation of alcoholics. Nontax fimds may be appropriated by

the governing bodies, and they' are authorized to cooperate

with other agencies in this program—and receive donations.

Police and Police Jurisdiction

Company Police

As a part of the overhaul of utilities legislation, the old

Article 10 of Chapter 60 of the General Statutes entitled

"Railroad and Other Company Police" has been transferred

to a new Ch.ipter 74A of the General Statutes entitled "Com-
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pany Police." It is to be expected that two other acts which

purport to amend old Article 10 will be codified as amending

the appropriate section of Chapter 74A. The transfer to the

new chapter is effected by Chapter 1165 (SB 116) (eff.

Januan,- 1, 1964). The act broadens coverage to include all

pubhc utilities plus construction ,ind manufacturing com-

panies as previously listed.

Chapter 12)4 (HB 157S) vJ""^*^ -^) •^'^ds auction com-

panies to the list of agencies or companies which may apply

to the Governor to have designated persons commissioned as

company police.

Chapter 9SS (SB 45 0) (June 19) makes a drastic ex-

pansion of the categories in which the Governor may designate

company police. Now covered are educational institutions,

whether State or private; any other State institution; and in-

corporated security patrols or corporations engaged in pro-

viding securitv or protective services for persons and prop-

erty.

At the local level. Chapter 920 (HB 1182) (June 13)

authorizes the Governor, upon the recommendation of the

resident manager of Government Services, Inc., to appoint

special securit\' ofHcers for Fontana Village in Graham Coun-

ty.

Auxiliary Police

There is no statewide law authorizing municipahties to

appoint auxiliarj- police officers. It is always possible, of

course, to appoint and swear in unpaid volunteers as regular

officers—and this is probably the legal basis upon which many
auxiliarj' police groups in the state are founded. There are

drawbacks to this approach, however. On the basis of old

cases involving citizens deputized in emergencies, it seems

clear that unpaid police officers who are injured in the line

of duty are entitled to \C'orkmen's Compensation. But the

statutes are not specific as to what rate of compensation ap-

plies. Also, even though G.S. 160-20 provides that the town
board may regulate the policemen appointed, it has not been

settled whether a town can take away the power of arrest

once an officer has been sworn in. Because of this, a number
of cities have recently been adding provisions in their charter

as to the appointment of auxiliary policemen and firemen.

Even though the statutes do not say so straight out, it is

usually thought that a person with an auxiliary appointment

would not have the power of arrest unless called to duty.

This session. Chapter 3 32 (SB 25 5) (May 1) authorized

Winston-Salem in Forsyth County to appoint auxiBar}' po-

licemen and firemen. The act sets the applicable base on which

Workmen's Compensation is to be granted.

Chapter 919 (HB 1156) (June 13) authorizes the Sheriff

of Rutherford County to appoint not more than forty special

deputies, but these deputies are entitled neither to pay nor

Workmen's Compensation benefits. If the sherift secures the

express written approval of the Board of County Commis-
sioners, though, the special deputies appointed will be paid and

be entitled to Workmen's Compensation.

Chapter 938 (HB 1058) (eflf. June 1) revised the char-

ter of Rocky Mount, which lies in Edgecombe and Nash
counties. The charter contains auxiliary policemen and fire-

men provisions.

Local Police Jurisdiction

As usual, a great many local acts made changes in police

jurisdiction. The acts included the following: Chapter 304

(HB 5 02) feff. May 1) preventing township constables in

Aiery County from exercising powers outside the township

in which he was elected (except that he may transport prison-

ers in the entire county); Chapter 588 (SB 429) (May 28)

granting Southport pohce officers jurisdiction in Brunswick

County one mile outside city; Chapter 760 (HB 985) (June

7) extending police jurisdiction one mile outside Havelock

in Craien Count\' and to all town-owned and town-leased

property, except as to speeding violations on U.S. Highway 70
and X.C. Highway 101; Chapter 876 (HB 1204) (June
12) extending police jurisdiction one and one-half miles out-

side ^'allace in Duplin County and to town airport prop-

erty, except that territory in Pender County and the Town
of Teacheys is excluded; Chapter 45 (HB 141) (March 12)

extending pohce jurisdiction two miles outside of Harrells-

viUe in Hertford County; Chapter 23 3 (HB 3 5 5) (April

16) extending police jurisdiction one mile outside Spruce Pine

in 'Mitchell County; Chapter 729 ( HB 9%7) (June 6) extend-

ing pohce jurisdiction of Spray m RockJngham Countv' for

one mile, except that territory within the corporate hmits

of any other municipality is excluded; and Chapter 197 (HB
339) (April 11) extending police jurisdiction of Garner in

Wake County for three miles, except that territors- within

the corporate Umits of any other municipality is excluded.

In addition to the above separate acts, several revised

charters contained similar provisions: Chapter 93 8 (HB 105 8)

(eff. June 1) extending police jurisdiction one mile beyond
the limits of Rocky Mount in Edgecombe and \ash counties,

to city-owned property, and. when process is being served, to

the whole of the two counties in question; Chapter 163 (HB
326) (April 5) extending police jurisdiction one mile be-

yond Washington in Beaufort County and to city-owned

property; Chapter 1206 (HB 1080) (June 25) extending

police jurisdiction two miles outside Rockingham in Rich-

mond County and to all city-owned property; Chapter 63 5

(HB 879) (May 30) extending police jurisdiction of Madi-

son in Rockingham County for one mile beyond the town
limits, and to town-owned property; Chapter 609 (HB 759)
(May 29) extending poKce jurisdiction one mile outside Ahos-
kie in Hertford County; Chapter 690 (SB 464) (June 5)

extending police jurisdiction one mile outside Bunn in

Franklin County; and Chapter 971 ( HB 1245) (eff. July 1)

which grants officers of Oxford the power of hot pursuit any-

where within Graniille County for crimes committed in the

officers' presence in the city.

One somewhat different act. Chapter 773 (HB 1137)

(June 7), authorizes the governing board of the Town of

Broadway in Lee County to enter into a contract with the

county commissioners for a law enforcement officer for the

town.

Police Officer Residet?ce

Another group of bills similar to ones seen in past sessions

purported to change the residence requirements for chiefs

of police and permit them to live outside the corporate limits

of their municipalities. Though these acts are of doubtful

constitutionality, they continue to be passed. (Unless other-

wise indicated, an act applies only to the chief of police.)

Chapter 18 (HB 26) (March 7), Elon College, Alamance
County; Chapter 270 (HB 429) (April 23), Aulander, Ber-

tie County; Chapter 347 (HB 590) (May 3), Snow Hill,

Greene County [chief and other police officers of the town];

Chapter 864 "(HB 1103) (June 12), Bakersville, Mitchell

County [all members of police department]; Chapter 69 (HB
188) (March 19), Spring Hope, Nash County; Chapter 419

(SB 314) (Mav 15), any city or town in Polk County [chief

of police or any policeman]; and Chapter 166 (SB 193)

(April 9), Hamlet, Richmond County. One act that differed

shghtly from the others was Chapter 467 (SB 466) (May
21) which authorized the Town Council of Louisburg in

Fra7iklin County to allow members of the town pohce force

CO reside up to one mile outside the town limits, except that

the policeman assigned to Louisburg College may reside out-

side the one-mile limit.

In somewhat the same vein. Chapter 776 (HB 1174)

(June 7), providing for an election on the question of in-

corporating the Town of Ranlo in Gaston County, specifies

that residence within the corporate limits by town employees
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(if the town is cre.itud) shall not be necessary unless so or-

dered by the Board of Commissioners.

Other Local Lcghlittioii

Chapter 304 (HB 502) (eff. May 1) restricts constables

in Avery County to serving within the townships in which

they were eelcted, except that the act provides that it shall

not prevent transportation of prisoners anywhere within the

county.

Chapter 1074 (HB 1312) (June 20) authorizes the con-

stable of Asheville Township in Buncombe County to ap-

point one or more deputy constables to serve at his pleasure

and under his direction. The deputy constables are to have

all the powers and be subject to all the provisions relating to

constables in the General Statutes.

Chapter 1213 (SB 679) (June 26) allows Harnett Coun-
ty to recover part of the money it spends on law enforce-

ment. When special police protection is needed by corpora-

tions, unincorporated villages, or educational institutions

through the appointment of special deputy sheriffs by the

sheriff, the Board of County Commissioners is authorized to

receive contributions to defray in whole or in part the cost

of compensation of any such deputy sheriff.

Regulation of Business

Debt Adjusting

Chapter 394 (SB 109) (May 8) adds a new article 56 to

Chapter 14 of the General Statutes (G.S. 14-423 through

-426) to prohibit the business of debt adjusting. A debt

adjuster is one who helps another to organize his business

affairs and pay his bills. The act is aimed at persons and asso-

ciations doing this as a primary biisincs!:.

Sale of Checks Act

Chapter 1251 (HB 1369) (eff. July 31) adds G.S. 53-192

through -208 requiring anyone other than a bank, telegraph

company, or savings and loan association issuing or selling

checks, money orders, etc., for a fee to obtain a $500 annual

license from the Commissioner of Banks. Violation of the

provisions of the act is a misdemeanor punishable in the

discretion of the court.

Private Detecthcs

Chapter 1154 (HB 1093) (June 24) amends the law

relating to the licensing of private detectives in several re-

spects. G.S. 66-49.2(2), paragraph f, excluded persons en-

gaged m the business of obtaining and furnishing informa-

tion as to financial ratings from detective licensing. The
paragraph is now amended to exempt only those checking

credit ratings. The license applicant under G.S. 66-49.3 (b)

(5) must give as one of his three references either a judge

or solicitor of a court of record or a municipal police chief

or sheriff; such an official now must be an officer in the

county of the applicant's last known county of residence.

G.S. 66-49.4 has been amended to authorize the Director

of the State Bureau of Investigation to issue one-year trainee

permits. G.S. 66-49 (c) has been added to specify procedure

upon revocation of license.

Mnnicilhil Regulation of Peddlers

Chapter 789 (SB 32 5) (June 11) adds G.S. 160-200,

paragraph 42, authorizing inunicipalities to prohibit or regu-

late itinerant merchants, peddlers, hawkers, and solicitors.

Regulation authorized by the statute may include an inves-

tigation and licensing procedure, restriction as to time and

area of activities, proof of financial stability, and postng of

bond adequate to protect the public from fraud.

Two identical bills which failed in the course of their

passage (SB 448 and HB 930) would have authorized mu-
nicipalities to classify, regulate, or prohibit peddlers. The
caption referred to those peddling from vehicles on public

streets, but the body contained no such narrowing of scope.

tailure to Secure Payment of Wor/^inen's Compensation

Chapter 499 (HB 447) (eff. July 1) added G.S. 97-
94(c) to make it a misdemeanor punishable in the discretion

of the court for an employer to neglect or refuse to secure
payment of Workmen's Compensation when required by law
to do so. The criminal penalty is in addition to the fine which
the section imposes for assessment by the Industrial Com-
mission.

Local Ambulance Regulation

Funeral homes—which in a number of communities pro-
\ide the only available ambulance service—often find pro-
viding ambulance service an unprofitable operation. Chapter
543 (HB 667) (May 23) authorizes the county commis-
sioners in Cabarrus and Stanly to pay up to S400 per month
in defraying a portion of the costs of ambulance service.

Chapter 593 (HB 75 0) (May 28) authorizes the Board of

Commissioners of Union County to enter into contracts with
individuals, firms, or agencies to insure adequate ambulance
protection in the county. The board may appropriate as

necessary, and may levy a special tax on real property not to

exceed five cents per one hundred dollars' valuation. HB
1214 (Alamance County) was reported unfavorably. It

would have licensed ambulance service in addition to author-
izing the county to defray a portion of the cost of providing

ambulance service to indigent persons.

Another local act of interest. Chapter 825 (HB 1095)
(June 11), prohibits public or private ambulances from
operating with sirens or from operating in excess of the speed

limit in Neic Hanoier County.

Other Local Acts

Chapter 1191 (HB 1299) (June 25) authorizes Forsyth

County to license junk yards where motor vehicles are dis-

mantled and stored. Standards which a junk yard must meet
before being eligible for a hcense are set out in the act.

Chapter 903 (SB 5 5 8) (June 13) grants the City of

Charlotte in Mecklenburg County the power to regulate by
ordinance public sohcitations for any charitable, benevolent,

health, educational, rehgious, patriotic, or other similar cause.

The act does not apply, though, to solicitations within the

membership of schools, churches, or organizations. The ordi-

nance may provide for a separate board to administer the

ordinance; regulation of time, place, and manner of solicit-

ing; registration and permits (with reasonable fees to defray

the costs) ; and other requirements as may reasonably pro-

tect the public from fraudulent solicitations.

Chapter 883 (HB 1220) (June 12) amends a 1947 local

act prohibiting carnivals from operating longer than one day
at a time in Orange and Transylvania counties. The amend-
ment—as to Orange County only—permits operation for a

longer period if the carnival is engaged to operate in con-

junction with a legitimate agricultural or industrial fair

sponsored by a civic or charitable organization within Orange
County.

G.S. 66-76 through -84 providing for the regulation and
licensing of closing-out sales has been amended to add two
additional counties under the provisions: Davidson (Chapter

205 [HB 410] [April 11]) and Sampson (Chapter 738

[HB 1069] [June 6]).

Delegation oi Power to Make Ordinances

County Police Power in Fifty-Tivo Counties

Chapter 1060 ( HB 606) (June 20) adds G.S. 153-9.

paragraph 5 5, applicable to fifty-two counties. It authorizes

county commissioners in areas of the county outside the

jurisdiction of incorporated municipalities:

to prevent and abate nuisances, whether on public or pri-

vate property; to supervise, regulate, or suppress or pro-

hibit in the interest of public morals, public recreations,

amusements, and entertainments; to define, prohibit,

abate, or suppress all things detrimental to the health,
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morals, comfort, safety, convenience and welfare of the

people includmg but not limited to the regulation and

prohibition of the sale of goods, wares and merchandise

on Sunday; and to make and enforce any other types of

local police, sanitary, and other regulations ....

It is not clear, though, how counties should enforce their

regulations. There is still no general legislation comparable to

G.S. 14-4 setting out any criminal penalties for violations of

county ordinances, and the new act specihes no penalty.

The counties affected by the act are: Beaufort, Bertie,

Bladen, Brunsii-ick, Buncombe, Burke, Camden, Casii-ell,

Choiian, Cleieland, Columbus, Cumberland, Currituck,

Daiidson, Davie, Durham, Edgecombe, Fonyth, Franklin,

Gates, Granville, Greene, Guilford. Fiay wood, Henderson,

Fiertford, Fiyde, Iredell, Lincoln, Martin, McDowell, Meck-

lenburg, Mitchell, Montgomery, Moore, Nash, Nciv Fianover,

Northampton, Orange, Perquimans, Person, Robeson, Rock-

ingham, Sampson, Stanly, Tyrrell, Union, Vance, Wake,

Washington, Wayne, and Yadkin.

Technical Codes and Standard Ordinances

Chapter 790 (SB 326) (June 11) adds G.S. 160-200,

paragraph 41, authorizing cities to adopt by reference in

their ordinances any published technical code or any stand-

ards or regulations promulgated by any public agency. An\

municipahty adopting any such code must maintain an of-

ficial copy conveniently accessible for public inspection.

Local Authority to Make Ordinances

Chapter 927 (SB 605) (June 14) authorizes the govern-

ing bodies of the City of Goldsboro and the County of Wayne

to appoint a Goldsboro-Wayne Airport Authority. The

authority is given the power to adopt regulations, and the

act punishes violations of the regulations with a fine not to

exceed fifty dollars or imprisonment not to exceed thirty

days.

Chapter 3S2 (SB 321) (May 7) grants the unincorporat-

ed village of Pinehurst in Monre County some of the powers

granted local authorities in Chapter 20 of the General Stat-

utes. It provides that any constable appointed for Pinehurst

has the power to affect right-of-way at intersections by erect-

ing stop signs, stop lights, and yield-right-of-way signs. Vio-

lation of any sign or signal is a misdemeanor punishable by

a fine up to ten dollars or by imprisonment up to ten days.

Loc.\L Modifications and Other Loc,\l

Criminal Acts

Worthless Checks

Three more counties were added to the list of those in

which the insutficient-funds worthless-check offense under

G.S. 14-107 is within the jurisdiction of a justice of the

peace (up to fifty dollars' fine or up to thirty days' imprison-

ment) if the amount due on the check is not over fifty

dollars. The new counties are: McDowell (Chapter 547 [HB
863] [May 23]), Person (Chapter 870 [HB 1192] [June

12]), znd Wilson (Chapter 73 [SB 129] [March 2l]).

Chapter 199 (HB 3 52) (April 11) modifies the standard

provisions somewhat for Crave^i County. The worthless check

offense is punishable by not more than fifty dollars or thirty

days if the amount due on the check is not over twenty-five

dollars.

Highivay Profanity

Two counties have been deleted from the list of those

exempt from the highway profanity offense contained in

G.S. 14-197. It is now unlawful to use indecent or profane

language in a loud and boisterous manner on any public road

or highway in the hearing of two or more persons in Martin

(Chapter 123 [HB 303] ^March 29] and Pasquotank (Chap-

ter 39 [SB 60] [March 12]) counties.

Pistol Permits and Confiscation of Weapons

Chapter 5 37 (SB 431) (May 23) switched the duties of

issuing pistol permits and confiscating concealed weapons

from the clerk of superior court to the sheriff'. As it stands

now, the sheriff has the duty in sixty counties; the clerk re-

tains the duty in forty counties. The sections of the General

Statutes involved are G.S. 2-42, paragraph 3 5, 14-269 (b),

and 14-402.

Public Drunkenness

Six new counties were added under G.S. 14-3 3 5 to bring

the total number of counties in which public drunkenness is

punished by local act to eighty-nine, (plus King High School

District in Stokes County).

Paragraph 1 of G.S. 14-3 3 5 setting out a straight fifty

dollar-thirty day punishment now contains the following

additional counties: Columbus (Chapter 341 [SB 304] [May

2]), ]ones (Chapter 410 [HB 724] [May 9]), Martin

(Chapter 724 [HB 958] [June 6]), and Trans)liania (Chap-

ter 331 [SB 24S] [May 1]).

Paragraph 7, relating to Trans\lvania County, has been

repealed by Chapter 331 placing the county in paragraph 1.

Paragraph 10 setting out varying punishments for first,

second, and subsequent offenses now contains the following

additional counties: Iredell (Chapter 626 [HB 965] [May

29]) and Pasquotank (Chapter 38 [SB 59] [March 12]).

Paragraph 20 has been added by Chapter 282 (HB 499)
(April 23) to punish public drunkenness in Chou'an County

as follows: first offense, maximum of fifty dollars' fine or

imprisonment for thirty days; second offense within twelve

months, maximum of one hundred dollars' fine or imprison-

ment for sixty days; third or subsequent conviction within

twelve months, misdemeanor punishable in th; discretion of

the court.

For a listing of all the counties and which, if any, of the

paragraphs of G.S. 14-33 5 apply, see Table W

.

Sale of Bay Rum
Chapter 260 (SB 272) (April 23) adds Northampton to

the list of counties exempt from the ban on the sale of bay

rum contained in G.S. 14-346.1.

Pyrotechnics

Chapter 745 ( HB 1140) (June 6) modifies G.S. 14-410

to require persons in Durham County planning to give a

fireworks demonstration to get written permission from the

appropriate governing body of the municipality rather than

from the county commissioners if the exhibition is to be

within a municipalty.

Chapter 629 (SB 428) (May 30) modifies G.S. 14-414 to

make the proviso permitting the sale of cap pistol caps not

larger than .2 5 grain applicable to Iredell County.

Durham Rcuards

Chapter 107 (HB 278) (March 28; effective January 1,

1963) authorizes the governing body of the City of Durham
in Durham County to offer to pay and to pay rewards from
any available public funds in certain instances. Rewards may
be paid to persons furnishing information leading to the

arrest and conviction of any person turning in a false fire

alarm, wilfully in|uring or damaging city property, or com-
mitting any criminal act within the city.

Laiv Enforcement Officer Abuse in Forsyth County
In a local act that apparently goes somewhat beyond the

provisions of G.S. 14-223 (resisting, delaying, or obstructing

an officer in disch-.rge of his duties). Chapter 717 (SB 63)
(eff. July 1 ) makes it unlawful wilfully to curse or abuse

or in any other way interfere with any law enforcement of-

ficer while in the di':charge of his duties in Forsyth County.
The act does not apply to federal officers. Punishment—up to

fifty dollars' fine, thirty days' imprisonment, or both—is

above the jurisdiction of a justice of the peace. To the extent

that this act does go beyond the ordinary resisting arrest-

obstructing justice statute and punish mere verbal abuse of

the officer, it may be questioned as to its constitutionality.
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TABLE IV

Table of Counties Affected Under G.S. 14-33 5:

[Numbers following the n.ime of a county indicate which paragraph of G.S. 14-3 3 S lists the county in question; where

there are two numbers, this means the county is listed under more than one paragraph. The word "None" indicates there is no

public drunkenness law codified under G.S. 14-33 5 for the county. Where a paragraph affects only a portion of the county, this

is set out.]

Alamance—

1

Alexander—None

Alleghany—None

Anson— 1, 10

Ashe—

1

Avery— 1

5

Beaufort— 18

(1, at Pungo)

Bertie—None

Bladen—None

Brunswick—

1

Buncombe—4, -19

Burke—

1

Cabarrus— 1

1

(6, Kannapolis, etc.)

Caldwell— 10

Camden—

1

Carteret— 12

Caswell—

1

Catawba— 10

Chatham— 10

Cherokee— 1, 2

Chowan—20

Clay— 1, 2

Cleveland— 1, 10

Columbus—

1

Craven— 12

Cumberland— 1, 10

Currituck— 14

Dare—

1

Davidson— 10

Davie—

1

Duplin— 10

Durham— 1 2

Edgecombe— 12

" In the event the county

Forsyth— 1 1

Franklin—

1

Gaston—

1

Gates—

I

Graham—-1

Granville—

1

Greene—

1

Guilford— 1 1

Hahfax—

1

Harnett—

1

Haywood—

1

Henderson—

1

Hertford—

1

Hoke—

1

Hyde—

1

Iredell— 10

Jackson— 2, 13""

Johnston— 1, 12

Jones—

I

Lee— 10

Lenoir— 12

Lincoln— 12

Macon— 13a

Madison—

1

Martin—

1

McDowell—

1

Mecklenburg— 10

Mitchell—

1

Montgomery— 1

Moore—

1

Nash— 10

New Hanover—

1

Northampton— 1, 11

Onslow—None

Orange— 10

Pamlico—

1

Pasquotank— 10

Pender— 10

Perquimans—

1

Person—

1

Pitt—

1

Polk—None

Randolph— 10

Richmond— 1, 10

Robeson—None

Rockingham— 17

Rowan— 10

Rutherford—

1

Sampson—None

Scotland— 16

Stanly—

1

Stokes—None
(8, for King High School Dist.)

Surry— 1

1

Swain—

9

Transylvania— 1

Tyrrell—None

Union— 1, 10

Vance—

1

Wake— 5, 10

Warren—

1

Washington— 1

Watauga—None

Wayne—

1

Wilkes— 1, 11

Wilson— 10

Yadkin—

1

Yancey—

3

commissioners abolish the Recorder's Court of Jackson Countv, paragraph 1 3 will be of no effect.

Christian Science Criminal Procedure Changes

Chapter 200 (HB 365) (April 11) amends G.S. 8-53.1 to

add accredited Christian Science practitioners to the list of

persons covered in that section. Thus, no clergyman, or-

dained minister, priest, rabbi, or accredited Christian Science

practitioner of an established church or religious organization

shall be required to testify any information which may have

been confidentially communicated to him in his professional

capacity under such circumstances that to disclose the in-

formation would violate a sacred or moral trust. The testi-

mony is kept out on the objection of the communicant, but

the presiding judge may compel disclosure if in his opinion

it is necessary to a proper administration of justice.

Chapter 201 (HB 366) (April 11) adds accredited Chris-

tian Science practitioners and readers to the list of persons

exempt from jury service under G.S. 9-19.
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EDUCATION
Chapter nnmbers given refer to the 196} Session Laws of

North Carolina. HB and SB numbers are the numbers of bills

introduced in the House and in the Senate.

"Education Beyond the High School"

Although the 1961 General Assembly may be associated

frequently with "quality education" legislation, a very strong

argument can be made that the 196 3 General Assembly con-

sidered and enacted more legislation having a greater effect

on expanded and improved education in North Carolina than

any other legislature in recent eyars. Of paramount signifi-

cance is Ch. 448 (SB 72), which is based upon recommen-

dations made by the Governor's Commission on Education

Beyond the High School following a year's study of the state's

educational resources and needs. This act alone has been al-

most unanimously hailed by educational and political leaders

as one of the most far-reaching developments of this century

in North Carolina education. The heart of the act is the

creation of a legal framework for the establishment and

operation of a state system of comprehensive community col-

leges. The educational institutions of this system will offer

instruction ranging from that required for the training of

technicians and technical specialist for industry to the aca-

demic curriculum of the first two years of a liberal arts col-

lege. Briefly stated, the effect of this part of the act is to

bring together the vital but relatively limited offerings of the

industrial education centers on the one hand and the purely

academic curricula of the public junior colleges on the other,

while broadening the total educational program to fill in the

gaps between. The system will consist of three grades or

levels of institutions: industrial education centers, technical

institutes, and community colleges, so designated according

to the potential scope of the educational program offered. The
type of institution established in a particular area will be

governed by the educational needs and genuine local interest

in the area; the act by its terms does not establish any institu-

tions but leaves to local needs and initiative and to the State

Board of Education control of the orderly establishment and

growth of individual institutions. The act does provide, how-
ever, that the existing industrial education centers, hereto-

fore operated as part of the public school system, and several

public community colleges shall be transferred to the system

as soon as practicable. These centers and colleges will form

the nucleus of the new system.

Community Colleges, Technical Institutes and

Industrial Education Centers

The provisions of Ch. 448 which create the community
college system are codified in a new chapter of the General

Statutes, Chapter 115A. This chapter is divided into five

articles dealing respectively with state administration of the

svstem, local administration of the institutions, financial

support, budgeting and fiscal control, and special provisions.

The first article, besides a statement of the general purpose

of the chapter (outlined above), sets forth the guidelines

of state administration. The State Board of Education is

directed to establish a department to provide state-level ad-

ministration under the direction of the Board, which ad-

ministration is intended primarily to create and maintain

standards of quality and educational needs to govern the

establishment and operation of individual institutions of the

system. Recently, the State Board of Education appointed Dr.

I. E. Ready, Director of the State Board's Department of

Curriculum Study and Research as the director of the

newly formed department. The State Board is also directed by

Article 1 to appoint a seven-member advisory council to as-

sist the Board in matters pertaining to curricula and person-

nel in the community college system. It is in this article that

provision is made for the transferal of existing industrial edu-

cation centers and community colleges to operation under

the provisions of the act.

Article 2 of Chapter 115A provides for local administra-

tion of the individual colleges, technical institutes, and in-

dustrial education centers, providing for twelve-member
boards of trustees for the first two named types of institu-

tions and eight-member boards for the centers. The majority

of the members of the boards (in the case of industrial edu-

cation centers, all) will be appointed by local county com-
missioners and boards of education, will serve eight-year stag-

gered terms, and will be vested with the local administrative

and fiscal control of their respective institutions. This article

also provides that the employees of the institutions shall be

eligible for benefits under the State Teachers and State Em-
ployees Retirement System in much the same manner as

public school employees.

Article 3 establishes the responsibility for financial sup-

port of the institutions of the system. While some of the

provisions are of necessity rather detailed and complex, the

general scheme of support provides that the state shall bear

the cost of the overall instructional and administrative pro-

grams: teachers' and administrators' salaries, instructional

supplies, equipment, and furniture, and employer contribu-

tions to retirement and other employee benefits. In addition

the state may, on an equal matching basis, provide up to

$500,000 per institution for capital outlay, i.e., the acquisi-

tion, construction, and remodeling of buildings which the

State Board of Education determines are necessary for ad-

ministrative or instructional purposes. Local financial support,

in the form of non-tax revenues, special tax levies, and bonds,

to be derived in the county or counties operating an institu-

tion, will provide funds for capital outlay, maintenance of

plant, operation of plant (janitorial, utility expenses, etc.),

and fixed charges such as land, building, and equipment rental.

28 POPULAR GOVERNMENT



The trustees of each institution may also use local funds to

supplement those budgetary items financed from state funds

(i.e., teacher salaries) much in the same manner as is done

in the public schools. The article also sets out detailed pro-

visions for the holding of local elections on the question of

establishing and increasing local financial support (including

bonds), which elections, beside meeting basic legal re.]uirc-

ments, serve as indications of the interest and willingness of

the local population to establish and maintain an institution.

The level of local interest was considered an essential ele-

ment in the report of the Governor's Commission. Local in-

terest can be demonstrated relative to the question of up-

grading an existing institution from industrial education

center status to technical institute status or from the latter

to community college status by a vote on the question of in-

creasing the rate of local support in order to make the con-

version. The result is that no establishment or change in the

status of an institution which requires substantially different

financial obligations can be effected without an expression by

the local voters of a willingness to bear the expense.

The budgeting, accounting and fiscal management proce-

dures of Article 4 are in many respects similar to those of

the state public school system. The trustees of each institu-

tion prepare and submit budgets annually to the local tax

levying authority, the county commissioners of the county

or counties operating the institution. After final action by

that body the budgets are submitted by the trustees to the

State Board of Education for final approval, particularly as

to those items which involve state funds or which directly

affect those standards of the institutions which are regulated

by the State Board.

The provisions of Article 5 are intended to cover specific

situations, particularly with respect to financial matters, as

a result of previously established institutions being converted

administratively to operation under the terms of this chapter.

Senior Colleges and Universities

The community college provisions in Chapter 115A of

the General Statutes, while constituting the major portion of

Ch. 448 (SB 72) from the standpoint of length and perhaps

local impact, is by no means the only significant aspect of

this comprehensive act. Some very important legislation af-

fecting higher education, the senior colleges and universities,

is also included. Of the entire act the provisions which prob-

ably attracted the most publicity, and controversy, were those

which upgraded, for the first time since consolidation in the

early 30's, the Raleigh (North Carolina State) and Greens-

boro (^'oman's College) branches of the University of North
Carolina from colleges within the University framework to

campuses of the University with equal educational status with

the University in Chapel Hill. Inherent in this new concept

is the changing of the names of the campuses to reflect the

change in status. The proposal originally advanced was that

all three campuses would be designated the University of

North Carolina to be distinguished only by the addition Oi

the individual place name of the respective campuses, e.g.,

the University of North Carolina at Greensboro, at Chapel

Hill, and at Raleigh. It was this proposal, particularly with

respect to changing the name of State College, that precipi-

tated the only real controversy regarding the entire bill in

the General Assembly. As a result of the compromise reached

by that body the Chapel Hill and Greensboro campuses are

renamed according to the original proposal while the Raleigh

campus is designated "North Carolina State of the Universit)-

of North Carolina at Raleigh." The act also provides that

the University as a whole shall be the only public educational

institution in the state authorized to award the doctorate.

Three public two-year colleges, located in populous areas

which did not have convenient access to pubUc senior col-

leges were elevated to four-year status by the act. These w^ere

Wilmington, Charlotte, and Asheville-Biltmore Colleges. This

action, too, was in response to recommendations of the Gov-

ernor's Commission on Education Beyond the High School

that public post-high school educational facilities be made
more accessible to the people of the state through decentraliza-

tion. Commuting or non-residence colleges located in or near

population centers, it is felt, will not only enable more people

to avail themselves of higher education but will prove in the

long run to cost less to the state and the student than will

more and larger, centralized residential institutions. These
three colleges and the other public senior colleges of the

state now have the same legal status and for the most part

substantially similar educational purposes.

Appropriations

Two appropriations for state support of the communit)'
college system were passed by the 1963 General Assembly.
One million dollars for operating expenses was appropriated

in the state general appropriation bill (Ch. 68 3) for the

1963-65 biennium. This is in addition to funds appropriated

for previously established industrial education centers and
community colleges which will be transferred to the new
system during the biennium. Another two-and-a-half million

dollars is appropriated by Ch. 1044 (SB 541) from the Gen-
eral Fund surplus, to be used by the State Board of Educa-
tion to purchase equipment and to provide state matching
funds for capital outlay for new community colleges. This

latter appropriation is contingent upon the availability of

surplus funds in the General Fund as of June 30, 1964, which
may be made available to the State Board in the discretion of

the Director of the Budget and the Advisory Budget Com-
mission. This latter act was passed in lieu of at least nine

separate appropriation bills seeking state matching funds for

eight prospective community colleges. The counties repre-

sented by these bills were Burke, Caldwell, Columbus, David-
son, Afoore, Richmond, Rockingham, Rutherford, and Surry.

Public Schools

Changes in the public school laws, codified in Chapter

1 1 5 of the General Statutes, are perhaps overshadowed some-
w^hat by the education-beyond-high-school bill (Ch. 448),
although the latter made relatively few substantive changes

in that chapter. There are, however, several public acts amend-
ing parts of Chapter 1 1 5 and some trends evident from the

usual avalanche of local legislation which merit mention.

Compulsory School Attendance

Chapter 1223 (HB 74) was amended several times in the

House and had a close brush with death in the Senate but

was finally passed in the closing days of the session. This act

is intended to strengthen and implement the enforcement of

the state's compulsory attendance laws through the greater

use of attendance counselors. As originally written, the bill

would have required every school administrative unit to em-
ploy such counselors, the number, salaries, qualifications, and

duties to be prescribed by the State Board of Education. As
finally enacted, these provisions were modified to make the

employing of counselors permissive and to provide that all

attendance counselors (or officers) employed at the time of

enactment be deemed qualified under the terms of the act,

subject to the approval of the employing school board. Amend-
ments further provided that local school boards might con-

tinue to employ counselors not qualified under State Board

standards until quahfied ones were available. The act deletes

from the attendance laws the authority to the State Board

and local boards to temporarily shorten the length of the

school day or suspend the operation of schools in certain areas

to meet the needs of agriculture or any other local condi-

tions. Left unchanged, however, in the final version of the

bill is the provision authorizing the excusing of non-attend-

ance on an individual pupil basis due to immediate needs of

farm or home. Deletion of this provision also was originally

proposed.
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Dhcvsificd Industrial Education

Chapter 841 (SB 328) directs the State Board of Educa-

tion to develop a diversified and comprehensive instructional

program for the pubHc schools in "the basic work skills,

applied economics, and industrial education." The program,

to be introduced initially on an experimental basis, may in-

clude in-service training of teachers in co-operation with

institutions of higher education. An additional one-and-a-half

million dollars is appropriated to the State Board for the 1963-

196 5 biennium to aid in the establishment of this program.

School Transportation

The passage of Ch. 990 (SB 5 34) may mark the begin-

ning of the end of a tradition in the allocation of state funds

for school transportation which many lay and education lead-

ers have felt has been inequitable to pupils residing within and

attending schools within the boundaries of the same munici-

pahty. This act, to become effective July 1, 1965, specifically

provides that no distinction shall be made, either in alloca-

tion of state and local funds or in the routing of school buses,

between those pupils who live within the same municipality

as the school of attendance and those who do not. Local city

boards of education are authorized (but not required) to

contract with local franchised public carriers for the trans-

portation of pupils to and from school. It should be empha-

sized that this bill does not require any administrative unit

to provide transportation. The full effect of this act will not

be realized until and unless additional state funds are ap-

propriated for school transportation by the 1965 General

Assembly.

Chapter 917 (HB 841) amends GS 115-190.1 to clarify

an interpretation problem which has proved to be vexing in

some areas of the state. This section, as amended, now pro-

vides that when an area being served by school transporta-

tion is annexed to a municipality after February 6, 19 57,

such transportation shall not be discontinued as to pupils

residing within the annexed area or to school located tvithin

the area solely due to the annexation. The result is that if

prior to the above date pupils living inside a municipality

were being transported to a school located outside, subsequent

annexation of the school shall not result in termination of

school transportation for the pupils receiving it prior to an-

nexation. This act, as amended, will automatically be re-

pealed under the provisions of Ch. 990 when the latter be-

comes effective in 1965.

Pupils, Teachers, and Employees

What may well prove to be one of the most important

changes in the public school laws made during the recent

session is Ch. 688 (SB 415). In this act the State Board of

Education is authorized to consider other pertinent data in

addition to the preceding year's average daily attendance fig-

ures in allotting teachers to individual administrative units.

At a recent meeting of the State Board, following passage of

this bill, a new allotment formula was approved based upon
average daily attendance, population changes, number of

pupils graduated during the immediately preceding year, and
expected first grade enrollment for the next year. This for-

mula will provide some 2,300 additional teachers for the

coming school year, with no unit losing teachers as a result

of the new formula—at least for the first year.

Chapter 5 82 (SB 331) permits local boards of education
and their respective employees to enter into contracts on a

year-to-year basis to deduct part of the contracting em-
ployee's salary for the purchase of a nonforfeitable annuity

for the benefit of the employee. The State Board of Educa-
tion is directed to regulate such contracts and to provide con-

tract forms. These agreements will have no effect on em-
ployees' salaries for the purpose of computing contributions

to social security and retirement.

Mandatory regulation of fees, solicitations, and sales to

and by students and school employees is provided by Ch. 42 5

(HB 456). Local boards of education are directed to estab-

lish regulations governing all collections of fees and charges

from students and school personnel within their respective

units and none may be made without board approval re-

corded in the minutes. Each board shall report the schedule

of approved fees, etc., to the State Superintendent of Public

Instruction. The act does not apply to the State Board of

Education's textbook fees.

School Property

Chapter 25 3 (SB 9) authorizes local boards of educa-

tion to permit school property, including lunchrooms and

cafeterias, to be used for nonschool purposes if such use is

deemed consistent with proper care of the property. The act

also provides that school boards and their members shall not

be liable for personal injury which may result from such use

of the property. This legislation will permit the use of school

facilities by civic groups and other organizations in small

communities and in rural areas where no other adequate facili-

ties are available.

State Superintendent of Public Instruction

Chapter 1178 (SB 666) increases the annual salaries of

the State Superintendent and the other members of the Coun-
cil of State to $18,000. Salary increases during the terms of

office of Council members is now possible due to the ap-

proval last fall of a constitutional amendment. Previously,

salaries could be changed only for future terms. The State

Superintendent last received an increase in 1956.

School Bonds

No less than five bills were introduced during the 1963

Session providing state grants-in-aid for local school construc-

tion. Four were bond issue bills while the fifth would have

appropriated money directly from the General Fund. The
result of these proposals is Ch. 1078, the enacted version of

Senate Bill 262. This act provides for the issuance, subject to

approval by the state's voters, of a maximum of one hundred
million dollars in state bonds for school construction. The
proceeds from these bonds will be allocated among the ad-

ministrative units of the state on the basis of 1961-62 aver-

age daily membership. The funds are to be used "for the

construction, reconstruction, enlargement, improvement and

renovation of public school facilities, and for the purchase of

. . . equipment . . . essential to the efficient operation of th'

facilities." In addition, if the State Board of Education d<.

termines that funds allocated to an administrative unit are

not needed for the above-stated purposes, the funds may be

used to retire school bonds previously issued on behalf of the

unit. Any allocated bond proceeds may be used to match other

federal, state, or local funds which may be available for

school plant construction or for purchase of essential equip-

ment.

Allocation of funds to individual administrative units by

the State Board of Education shall be made on the basis of

plans for school expenditures submitted to and approved by
the State Board, with priority being given to expenditures

for basic facilities essential to an adequate school program.

The State Board is to administer all funds received and dis-

bursed under the act, and the funds are to be used only for

the purposes specified in the act.

The State Board of Education is to receive $250,000 of

the bond proceeds "for educational surveys and technical

assistance necessary to the construction of improved school

plant facilities" and for research and evaluation of school

planning, design, and construction.

The election on the question of Issuing the bonds, under

the terms of the act, may be held in 1963 or 1964 at a date

set by the Governor.

Selection of ScImoI Board Members
Two bills were introduced this session each of which
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would have provided uniform, or at least more nearly uni-

form, methods of selecting members of local boards of edu-

cation, and which would have regulated size of the boards

and terms of members. Neither of these proposals passed, but

at least thirty-one local bills were introduced, affecting

twenty-four counties, providing for popular election of school

board members. Of these, sixteen were passed, fifteen directly

establishing procedures for popular election and one pro-

viding for a local referendum on the question. Several of the

bills introduced further provided for elections on a non-

partisan basis, but most if not all of these wound up in the

group which failed to gain General AssembK- approval.

School Unit Merger

An increasing local interest in school unit merger was

another trend evident from local legislation affecting public

schools. Four bills were passed which established merger pro-

cedures between city and county administrative units: Ch.

375, HB 632 and Ch. 1037, HB 1360 (X'ance County and

Henderson); Ch. 700, HB 813 (Pasquotank County and

Elizr.beth City); Ch. 707, HB 1017 (Scotland County and

Laurinburg). This brings to about ten the number of local

enabling acts for school unit merger passed by the General

Assembly in recent years, although only three of these have

been utilized to effect mergers. At least one local bill, provid-

ing for a referendimi on the question of merger of city and

county units, failed to pass.

Higher Education
Teucbcrs' Colleges

One of the more significant developments or trends evi-

dent from new legislation in the area of higher education

(excluding Ch. 448, already discussed) is the shift away from
predominantly teaching training programs by several public

senior colleges. Three acts were passed this session dropping

the word "Teachers" from the official names of the public

colleges in Elizabeth City (Ch. 422, HB 295), FayetteviUe

(Ch.' 507, HB 572), and' Winston-Salem (Ch. 421, HB 44).
These have been preceded by similar changes in other college

names in recent years, and these changes have been or un-

doubtedly will be accompanied by correspondingly broadened

curricula at these institutions. At present Appalachian State

Teachers College is the only public college in the state whose
name indicates that its primary purpose is the education and
training of teachers.

School for the Performing Arts

Chapter 1116 (SB 396) creates a state school for the

professional training of students having exceptional talent in

the performing arts. The school is intended to serve North
Carolina and other states, particularly the southern states.

The school is to be governed by a twelve-member board of

trustees to be appointed by the Governor. The trustees are to

select the site for the school (subject to the Governor's ap-

proval), to establish and staff the school, prescribe cvuTicuIa

and tuition, prepare budgets, etc. They are also to cooperate

with the Southern Regional Education Board and other re-

gional and national organizations in an effort to have the

school designated as the Southern Regional Center. In addi-

tion, the Governor shall appoint an advisory board of at least

ten performers, playwrights, or composers of national or

international distinction, who shall serve eight-year staggered

terms.

The primary purpose of the school will be the professional

training in music, drama, the dance, and allied performing

arts, at both the high school and college levels. The emphasis

will be on performance rather than academic study of the

arts. The school may accept elementary grade students who
display rare talent, but provision must be made for a suit-

able educational program for such students in cooperation

with an elementary school. Tuition shall be free for North
Carolina high school students accepted by the school.

The act also appropriates $75,000 for fiscal year 1963-64

and $250,000 for fiscal year 1964-65, contingent upon a firm

commitment of a gift of matching amounts from other

sources.

Schfiliirships for Veterans' Children

Chapter 3 84 (HB 392) liberalizes somewhat the eligi-

bility requirements for and the number of scholarships avail-

rble to children of North Carolina war veterans. The North
Carolina \'eterans Commission, which is designated by the

act the agency to determine eligibility for scholarships, is

permitted to waive, under the act, the requirement that the

applicant be born in the state if it can be shown to the satis-

faction of the Commission that ( 1
) the applicant's mother

was a native born North Carohna resident; (2) that the

mother was a resident of the state at the time of marriage to

the veteran; (3) that she was out of the state only tempo-
rarily at the time of the birth of the applicant; and (4) that

the child was returned to the state within a reasonable time

thereafter and has lived since in the state continuously.

The eligibility for Class II scholarships has been broad-

ened by making eligible thereunder a child whose father was
a veteran and prisoner of war for at least six months, was
wounded in combat, and is ( or was at time of death) suf-

fering from at least a 20'^V service-connected disablHty. The
number of available scholarships for Class II and Class III

have been increased by the act to fifty for each class.

College Specikers

If any legislation in the area of education attracted more
comment and controversy than the changing of N. C. State's

name it was without doubt Chapter 1207 (HB 1395), passed

qviickly under rule suspensions in both houses the day before

adjournment sine die. The first section of the act provides:

No college or university, which receives any
state funds in support thereof, shall permit any
person to use the facilities of such college or uni-

versity for speaking purposes, who:
(A) Is a known member of the Communist

Party;

(B) Is known to advocate the overthrow of

the constitution of the United States or the state

of North Carolina;

(C) Has pleaded the Fifth Amendment of the

Constitution of the United States in refusing to an-

swer any question, with respect to communist or

subversive connections, or activities, before any

duly constituted legislative committee, any judicial

tribunal, or any executive or administrative board

of the United States or any state.

By the terms of the act its enforcement is left to the trustees

or other governing authorit)', or their designated administra-

tive officials, of the respective institutions. There are no puni-

tive provisions included in the act. Whether this law will

hamper the mission of higher education, whether it will prove

to be susceptible to enforcement, and whether all parts of

the law are constitutional will remain to be seen.

Stadium Bonds

A football stadium for N. C. State, an idea often dis-

cussed but toward which very little tangible progress has been

made since the North Carolina Stadium Authority was creat-

ed in the 19 59 General Assembly, moved a step closer to

realitv this year with the passage of Chapter 6S6 (SB 322).

This act, which repeals the law creating the Stadium Author-

ity (SL 19 59, Ch. 917), authorizes the Board of Trustees of

the University of North Carolina to finance a stadium not

to exceed 42,000 seating capacity for the Raleigh campus

through the issuance of revenue bonds. The bonds, which

shall not pledge the credit of the state, shall be negotiable,

exempt from state and local taxation, and bear a maximum
of 6',: for up to forty years. Student athletic charges and

other revenues are to be used to repay principal and interest.

The act gives the University trustees broad powers in locat-

ing, constructing, and operating the stadium but presumably

no control over who shall win therein.
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ELECTION LAWS
Chapter niiinbcrs given refer to the 19b} Semon Laivs of

North Carolina. HB and SB numbers are the numbers of bills

introduced in the House and in the Senate.

The State Board of Elections has responsibiUty to make

recommendations to the Governor and General Assembly

with regard to the conduct and administration of primaries

and general elections whenever it deems advisable (GS 163-

10). Prior to the 1963 session of the legislature the State

Board made seven separate proposals for changes in the elec-

tion laws, the principal one having to do with the civilian

absentee ballot. Others were concerned with new registra-

tion, the continuous registration system, hours for registra-

tion, party affiliation of precinct officials, combining the last

day of registration with challenge day, and reducing the

state residence requirement for voting in presidential elec-

tions. Independent of proposals from the State Board of Elec-

tions, the General Assembly of 1963 was called on to act on

a variety of additional bills designed to alter existing election

procedures.

Absentee Ballot Reform

Six specific changes in the civilian absentee ballot law

were recommended by the State Board of Elections in a re-

port to the Governor and General Assembly prior to the 196 3

session. With some modifications, those proposals were em-

bodied m companion bills mtroduced in the two houses early

in Februarv. After some amendment, SB 10, one of these

bills, was enacted as Ch. 4 5 7. Set out below are the State

Board's recommendations with comments on the extent to

which they were adopted. (An independent proposal to re-

peal the absentee ballot law in its entirety was unsuccessful.)

Absentee Ballot Recommendation (a): "Only the voter,

himself, should be allowed to apply for an absentee ballot.

This application would be on a form to be provided by the

county board of elections, would be signed by the voter and

sworn to before a notary public." This recommendation is

fully adopted in Ch. 4 5 7, with one modification: An indi-

vidual who becomes unexpectedly ill or physically disabled

less than five days before the election may have his applica-

tion form filled out and signed for him by his or her husband,

wife, brother, sister, parent, or child.

Absentee Ballot Recommendation (b) : "The voter who
made application on the ground of illness or physical dis-

ability which prevented him from going to the polls will re-

quire a doctor's certificate as to his physical condition." As
finally enacted, Ch. 457 adopts this recommendation only in

part. An individual who becomes ill or physically disabled

more than five days before the election must state the nature

of his illness in his application for ballots, but no physician's

certificate is required. On the other hand, if a voter becomes

ill or physically disabled later than the fifth day before the

election (but prior to 10 a.m. on the day before the elec-

tion), his application cannot be honored unless it carries the

attending physician's certificate that the condition has oc-

curred since the fifth day before the election and that, in

his opinion, it will prevent the voter's attendance at the polls

on election day.

Absentee Ballot Recommendation (c): "The period of

application for absentee ballots would be from forty-five days

prior to the election until fifteen days prior thereto for voters

who applied on the ground of absence from the countv on
election day; for voters who applied on the ground of phvsical

disability the closing date would be five days prior to the

general election." Ch. 45 7 does not adopt the fifteen day cut-

off date, but it does prohibit application for absentee ballots

earUer than forty-five days before the election. Ordinarily,

the closing date for receiving applications for absentee bal-

lots is 6 p.m. on Wednesday, the fifth day before the elec-

tion. As already suggested, however, voters who become ill or

physically disabled later than that time are permitted to

apply for absentee ballots (with the attending physician's

certificate) up to 10 a.m. on Mondav before the election on
Tuesday.

Absentee Ballot Recommendation (d) : "All application

forms would be passed upon by the county board of elec-

tions, by a majority vote, at a weekly pubUc meeting. At this

meeting any candidate, member of the county board of elec-

tions, or chairman of a county political party might appear

and give evidence in favor of or in opposition to the issuance

of an absentee ballot to any voters in question." This recom-

mendation was enacted substantially as proposed. Two meet-

ings for this purpose rather than one, however, must b: held

by the board each week during the apphcation period. Ch.
4 57 specifies that at such a meeting "any elector of the county

may be heard and allowed to present evidence in opposition

to, or in favor of, the issuance of an absentee ballot to the

voter making application therefor." This is slightly more
limited than the State Board's proposal.

Absentee Ballot Recommendation (e) : "Absentee ballots

would be mailed to the voter following approval of applica-

tions at the weekly county board meeting. After marking his

absentee ballot, the voter would execute the necessary affidavit

upon the container envelope and would then mail it back to

the county board of elections. The deadline for receipt of such

ballots would be Saturday, noon, preceding the election."

Perhaps the essential proposal in this recommendation was
mandatory use of the mails in transmitting absentee ballots

to the voter and in returning them to the county board of

elections. As enacted, Ch. 4 57 generally adheres to this recom-

mendation except that it allows the chairman of the county

board of elections (after an application has been approved by

the board) to deliver the ballots to the voter in person as

well as bv mail and permits the voter to return executed bal-
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lots to the board in person as well as by mail. And, again, if

the voter is one who becomes unexpectedly ill or physically

disabled less than five days before the election, the chairman
may send the ballots to him and the voter may return his

ballots by a member of his immediate family rather than by
mail. In this exceptional situation, absentee ballots may be

received as late as 3 p.m. on election day; otherwise, they

must be received by 10 a.m. on Saturday before the election.

Absentee Ballot Recommendation (f): "The voter would
not be required to sign his absentee ballot, but instead would
sign the container envelope. In case of a subsequent election

contest the ballot would be identified by a registered num-
ber." Ch. 457 enacts this recommendation in its entirety.

Permanent Registr.\tion System

For several years counties having within their borders at

least one municipality with a population in excess of 10,000
have been allowed to adopt what is called the full-time per-

manent registration system. (Before doing so, however, it is

necessary for the county to install a loose-leaf registration

system in place of the usual bound book system.) One of the

recommendations of the State Board of Elections this year

W.1S that all counties, regardless of the presence of a munici-
pality with a population in excess of 10,000 be allowed to

adopt a full-time permanent registration system with loose-

leaf records. This was accomplished by Ch. 393 (HB 492).

Nicknames on Ballots

The law governing preparation of ballots carries a stipu-

lation "that in printing the names of the candidates on all

primary and general election ballots, onlv the le-^al name of

the candidate as same appears on the notice of candidacy
form shall appear on the ballots. . .

." The expression "legal

name," as used in this statute, has consistently been held to

exclude the use of nicknames. Ch. 934 (HB 8 80) expressly

authorizes the insertion of a candidate's nickname in paren-

theses immediately preceding his surname when printed on a

ballot.

Residence Requirement for Votlng in

Presidential Elections

At the general election in 1962 the voters approved an

amendment to the North CaroUna Constitution authnrizing

the General Assembly to reduce the one-year stite residence

requirement for voting in presidential elections. Consquently,
the State Board of Elections recommended that, under this

constitutional authorization, the General Assembly amend
the statutes to permit any resident of the state who h^s be-'n

a legal resident at least thirty days prior to a presidential

election to register and vote for presidential electors; this

recommendation, however, was not to apply to voting for

any other candidates. HB 720 was introduced to carry out

the State Board's proposal. It was amended in the House to

require sixty rather than thirty days residence and passed the

House, but it did not meet with Senate approval.

Other Recommendations of State Board of Elections

Tn its report to the Governor and General Assembly prior

to the 1963 session the State Board of Elections recommended
four election law revisions in addition to those already men-

tioned. Bills were introduced which would have put these

recommendations into effect, but none of them was suc-

cessful. Since it is likely that similar proposals will be made
in future years, it may be useful to summarize them and

note the unsuccessful bills designed to enact them.

1. New Registration Recommendation: Counties which

do not have the continuous loose-leaf registration system

should be required to have a completely new registration at

least once every ten years. The bill (SB 158) embodying this

recommendation was somewhat less stringent in terms than

the original proposal; it passed the Senate but did not pass the

House. Another bill on the same subject (HB 555) also

failed to pass the House.

2. Registration Hours RcconimenJation: Registration

books should be open at the polling place from 9 a.m. until

5 p.m. on Saturdays during the registration period. (The

existing law requires that they be open from 9 a.m. until

sunset.) Two bills dealing with this subject (HB 206 and

HB 276), neither proposing precisely the same thing as the

State Board's recommendation, received unfavorable reports

from the House committee to which they were assigned.

3. Primary Election Officials Recommctidation: GS 163-

1 5 should be amended to delete the portion which requires that

if only one political party participates in the primary all of

the election officials holding such a primary must be chosen

from the party participating. SB 29 5 was drawn to effect

this recommendation. A committee substitute making it

apply to judges but not to registrars was passed by the

Senate but was not passed by the House.

4. Challenge Day Recommendation: Challenge day

should be combined with the last day of registration prior to

a primary or election. Two bills (SB 3 80 and HB 277) on

this subject were introduced. In addition to combining chal-

lenge day with the last day of registration, they spelled out

in detail the procedures to be followed in making and de-

ciding challenges. Neither bill passed.

M'scellaneous Unsuccessful Bills

Except for its action on absentee ballots, the 1963 Gen-

eral Assembly demonstrated a general unwillingness to make
changes in the election laws. In addition to the measures al-

ready commented on, twelve other elections bills were intro-

duced; all of them failed to pass. Three were designed to re-

strict office-holding and active campaigning by precinct (HB
348), county (SB 296), and state (HB 436) election of-

ficials. Two dealt with voting machines: HB 993 would have

allowed printed ballots as alternatives in precincts in which

voting machines are used, and HB 122 8 would have required

all voting machines in a given county or city to be uni-

form in ballot labels and voting mechanism. SB 297 pro-

posed the elimination of markers in general elections. HB
465 prescribed dimensions for the slots in ballot boxes. HB
1187 would have required the posting of a precinct map at

each polling place. HB 1188 would have required married

women to register according to the following pattern: "Mrs.

John (Mary) Doe." HB 505 would have required county

elections board chairmen to decide tie votes by lot. And two

bills (SB 276 and HB 522) would have eliminated from the

party loyaltv oath the pledge to support all candidates of the

party to which a registrant changes his affiliation.
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by L. Poindexter Watts, Jr.

Assistant Director

Institute of Government

GAME, FISH, AND BOAT
LAW ENFORCEMENT

chapter tiiiDibcn giicn refer to the 196} Session Laus of

North Carolina. HB ami SB numbers are the numbers of

bills introduced in the House and in the Senate. When an act

is effectiie upon ratification, the ratification date is included

in parentheses folloiiing the citation of the act; when there

is a different effectiie date, this is denoted by the use of the

abbrci iation "eff." All dates are in 19b^ unless ofberuise

noted.

The record of the General Assembly for 1963 in the area

of game, fish, and boat law legislation was a rather poor one

in man\' respects. Although three acts strengthening the gen-

eral game law did manage to pass both houses, one of these

was marred by the exemption of thirty-one counties. The
two new laws of statewide appHcation relating to inland fish-

ing both restrict rather than enlarge the regulatory powers

of the North Carolina Wildlife Resources Commission. And
the boat law proposals of the Commission met near total

disaster. One that did pass might better have been killed as

it sets a sinister precedent in this area by exempting ten

counties.

The flood of bills introduced on the subject of commer-
cial fisheries was substantially larger than in previous years

—

which is saying quite a bit. Some of the bills if passed would
have come close to gutting the entire program of fisheries

law enforcement. The acts that emerged were not always

models of clarity, but at least the Department of Conserva-

tion and Development will still collect license taxes from

most commercial fishermen and still have some laws to en-

force. Yet another study commission has been created. Reso-

lution 72 (HR 1062) (June 11), introduced by Bennett of

Carteret and others, created a Commercial Fisheries Study

Commission of eleven members to inquire into the feasibility

of reorganizing the Division of Commercial Fisheries of the

Department of Conservation and Development. The preamble

to the resolution states that the Division is now almost en-

tirely geared to law enforcement and should place more em-
phasis on research, processing, manufacturing, and marketing

of seafood products.

Liability of Landowners to Sportsmen

Chapter 298 (FiB 187) (April 26) adds Article lOB to

Chapter 113 of the General Statutes relating to the liabilitv

of an owner, lessee, occupant, or person in control of premises

who gives permission to another to hunt, fish, trap, camp,

hike, or for other recreational use upon such premises.

"Premises" are defined to include lands, waters, and private

wavs, and any buildings and structures on such lands, waters,

and wavs. The new law has been hailed in some quarters as

one that will encourage landowners to open their lands to

sportsmen, since landowners not charging a consideration for

the permission to use their premises are held by statute not

to have implied, in the granting of the permission, that the

premises are safe for the purpose intended, that a dutv of

care is owed, or that any responsibility is assumed for any
injury to person or property caused by an act of persons to

whom the permission is granted, nor to any person or per-

sons who enter without permission.

The new act, however, expressly does not affect the lia-

bility which would otherwise exist for failure to guard or

warn against a dangerous condition, use, structure, or ac-

tivity. Moreover, it does not limit or nullifv the doctrine of

attractive nuisance.

More than likely the new act merely codifies the existing

common law concerning the liability of landowners to li-

censees—as opposed to invitees. In a very few instances it

may handicap an injured plaintiff who is attempting to read

implied assurances of safety into a bare permission given to

use property for recreational purposes; if anything more than

a bare permission is extended, however, the injured sports-

man will very likely be able to beat a nonsuit and still have

a jury argument despite the statute.

The prime importance of the legislation is undoubtedly

psychological rather than legal. It may to some degree give

landowners a sense of security in opening up their lands to

sportsmen and even discourage unfounded lawsuits by letting

landowners and sportsmen know exactly where they stand.

Game Law Changes
As in previous sessions, several bills were introduced to

provide free hunting or fishing for the elderly. Also as in

previous years, none of these bills were reported out of com-
mittee. A variety of approaches was taken. One was to exempt
persons sixty-five years old and older from hunting and fish-

ing license requirements ( HB 146); the tack was then varied

to provide for the granting of free hunting and fishing li-

censes to those over sixty-five (ITB 452); the third attempt

concentrated on fishing licenses only by exempting those

sixty-five and over from the license requirements (SB 245);
and the final bill introduced narrowed the exemption—for

fishing licenses—to apply to those above seventy (SB 317).

Other game legislation that did not pass included a pro-

hibition on possession of game animals and birds in captivity

for commercial purposes (SB 5 07) and an authorization to

take game with pistols and revolvers (FiB 640).

ffuiiting Deer Through the Use of Boats

G.S. 113-104 has for a long time prohibited the hunting

of any wild animals or birds from boats under power or sail,

or from any floating device at night. Thus, it has been gener-

ally lawful to hunt during the daytime from manually-pro-

pelled boats. A number of special acts, however, in the past

several years have prohibited the hunting of deer from any

kind of boat at any time in specific waters. After approxi-

mately a hilf dozen bills as to particular additional waters

were introduced in the 1963 General Assemblv, the decision
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was made to pass a general law on the subject of taking deer

through the use of boats. All th^ 196 3 local bills introduced

on the subject were killed.

Chapter 697 (HB 263) (June 5) amends G.S. 113-104

to make it unlawful for any person to take or kill or attempt

to take or kill any deer from or through the use of any boat

or other floating device. The act, in common with a number
of the local acts of earlier years, declares that it shall not

prohibit the transportation of hunters or their legally taken

game by means of any boat or other floating device. Addi-

tionally, it exempts a hunter shooting from his stand if such

stand is not within or a part of a boat or floating device. The
act amends G.S. 113-109 to punish taking or killing or at-

tempting to take or kill any deer from any boat or floating

device in violation of the game law article with either a fine

from fifty to one hundred dollars or imprisonment from thirty

to sixty days, in the discretion of the court.

Unfortunately, two factors complicate the above picture.

(1) Thirty-one counties were exempted from the 1963 law.

(2) The new act did not specifically repeal any of the prior

local legislation. (Chapter (>^7 in fact states that two of the

prior local acts making it unlawful to take deer from boats

are not repealed. Since the general rule of statutory construc-

tion everywhere is that general repealer clauses in general

laws do not repeal local acts—see 'i,tatc i. Wamble, 112 N.C.

862, 17 S.E. 491 (1893)— , it seems hkely that the two
other similar acts on the books will also survive.)

Taking into account the prior local acts, the new general

law, and the thirty-one county exemption (five of which

are affected by local act), the existing situation in the var-

ious counties as to taking deer through the use of boats is

charted in Tables I-IV. (Note that all of the local acts pro-

vide for enforcement by the Wildlife Resources Commission,

and since the 1963 act is part of the game law there is no

question as to jurisdiction under it.)

Hunting Game from Vehicles

Chapter 38 1 (SB 112) (May 7) amended G.S. 113-104

to prohibit the taking of game animals and game birds not

only from automobiles but also from "any engine powered
or self-propelled \chicle or any vehicle especially equipped

to provide facilities for taking deer by any unlawful means
. . .

." The intent behind the addition of "engine powered or

self-propelled vehicle" is self-explanatory, though probably

not necessary. An early case dealing with taxation of motor
vehicles held that the definition of "automobile" included

trucks, Bethlehem Motors Corj}. i. I-lynt, 178 N.C. 399,

100 S.E. 693 (1919), and the holding has in insurance cases

been extended to other motor vehicles. See Kirk v. Nationwide
Mutual Insurance Co., 254 N.C. 651, 119 S.E. 2d 645 (1961).
It is less certain what the drafter of the legislation had in

mind as to vehicles especially equipped to provide facilities

for taking deer by unlawful means. It seems likely some par-

ticular vehicle fitted out as a hunting blind (but not self-

propelled) came to unfavor.'.ble attention. Note that the pro-

hibited vehicle must have been constructed for the purpose

of taking deer unlawfully, but the statute then makes use of

such vehicle unlawful in taking any game animal or game
bird.

\V'/7./ Turkey Penalty

As part of the effort to preserve the diminishing numbers
of wild turkeys in North Carohna, Chapter 147 (HB 265)
(April 2) added a new subsection to G.S. 113-109 to punish

taking or attempting to take wild turkey during closed sea-

son with a fine of not less than one hundred dollars or im-

prisonment for not less than ninety days, or both in the dis-

cretion of the court.

Local Highway Hunting Restrictions

S.L. 19 57, Ch. 603 requires the WildUfe Resources Com-

TABLE I

Counties Totally Covered Under General Law

[G.S. 113-104 as amended by S.L. 1963, Ch. 697 (HB 263)]

Counties

Alamance, Alexander, Alle-

ghany, Anson, Ashe, Avery,

Brunswick, Buncombe, Ca-

barrus, Caldwell, Caswell,

Catawba, Chatham, Clay,

Cleveland, Davidson, Davie,

Duplin, Durham, Forsyth,

Franklin, Gaston, Graham,
Granville, Greene, Guilford,

Harnett, Haywood, Hender-

son, Hyde, Iredell, Jackson,

Johnston, Jones, Lee, Lin-

coln, Macon, Madison, Mc-
Dowell, Mecklenburg, Mitch-

ell, Montgomery, Moore,

Nash, New Hanover, Ons-

low, Orange, Pitt, Polk, Ran-
dolph, Richmond, Rocking-

ham, Rowan, Rutherford,

Scotland, Stanly, Stokes,

Transylvania, Union, Vance,

Wake, Warren, Watauga,

Wilkes, Wilson, Yancey

Unlawful
Act

To take or kill or

attempt to take or

kill any deer from
or through the use

of any boat or other

floating device.

Waters

Affected

All

Punishment Other Provisions

Misdemeanor: fine of not I. This section not

less than $50 nor more than

$100 or imprisonment for

not less than 30 days nor

more than 60 days, in the

discretion of the court.

prohibit:

a. The transportation of

hunters or their legal-

ly taken game by
means of any boat or

other floating device.

b. The hunter shooting

from his stand, if such

stand is not within

or a part of such boat

or floating device.
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TABLE II

Counties Affected bv General and Local Law

Counties Viihmfiil Act Waters Affected'- Punishment Other Proi isions

Bladen To take or kill, or attempt Cape Fear River or any of

to take or kill, any deer its tributaries within the

S.L. 1961, with the aid of any boat confines of Bladen Coun-

Ch. 1023 or other floating device. ty.

Misdemeanor: fine of not

less than $100 nor more
than S5 00 or imprisonment

for not less than 3 davs nor

more than 6 months.

Shall not prohibit the

transportation of hunt-

ers or their legally taken

game up or down the

Cape Fear River.

Halifax To take or kill anv deer In or within 100 yards of Misdemeanor: fine of not 1,

with the aid of anv boat the Roanoke River which less than SHI and not more

S.L. 19 > 5, or other floating device. lies between U.S. 17 high-

Ch. 1376 way bridge at W'llliam-

ston and L'.S. 301 high- more than 60 days.

wav at W'eldon.

than SI 00 or imprisonment

not less than 3 davs nor

Shall not apply to any
IcinJ in Halifax County
beginning at the water

edge on the southern side

of the Roanoke River.

Does not prohibit the

transportation of hunters

or their legally taken

game up or down the

Roanoke River.

Pender To take or kill anv deer In or within 100 yards of Misdemeanor: fine of not less

with the aid of anv boat Turkey Creek, Morgan than S50 and not more than

S.L. 1961, or other floating device. Creek, or Long Creek,

Ch. 333 which lie between N.C.

210 highway and North-

east Cape Fear River.

Si 00 or imprisonment for

not less than 30 days nor

more than 60 davs.

Does not prohibit the

transportation of hunters

or their legally taken

game up or down Turkey
Creek, Morgan Creek, or

Lont; Creek.

''' Table I applies to these counties except on the waters listed on this table.

Local la^s supersede the general law only in the specified areas.

mission to post notices in a certain portion of Craieii County

in which it is unlawful to take birds or animals on or from

any public roadway. Two 1963 acts created exemptions for

two of the roads of the county: State Road No. 163 3, better

known as Whitford Road, in No. 1 Township (Chapter 26S

[HB 406] [April 23]), and State Ro,ad No. 1610, known as

the Walker Road (Chapter 1163 [HB 1350] [June 24]).

S.L. 1961, Ch. 863 makes it unlawful to hunt game b)-

the use of firearms from the right-of-way of a public road or

highwa)' in Edgecombe Qounlx. Chapter 246 (SB 249) (April

19) amends the 1961 act to grant enforcement jurisdiction

to officers of the Wildlife Resources Commission.

Chapter 252 (HB 469) (April 19) makes it unlawful to

discharge any rifle having a bore larger than .22 caliber or any

center fire rifle on or from the right-of-way of any public

highway, roadway, or other publicly-maintained thoroughfare

in Bertie or Hertford counties. It also prohibits firing such

weapons from any vehicle, whether moving or standing, upon
the right-of-wa\' of the roads of the two counties. The act

does not apply to enforcement officers in the performance of

their official duties, and does not prohibit the use of shotguns.

\'iolations will result in either a line not to exceed fifty dol-

lars or imprisonment not to exceed thirty days, or both. The
"or both" means that the case cannot be tried before a jus-

tice of the peace. Enforcement jurisdiction is granted to "all

lawful peace officers of the county and State . . .
." Though

the wording is not as explicit as might be wished, this is

probabK' sufficient to give enforcement jurisdiction to wild-

life protectors.

Chapter 399 (SB 311) (May 9) makes it unlawful to

hunt, take, or kill or attempt to hunt, take, or kill any

species ot birds, animals, or beasts b}' the use of firearms from

the "roadway, right-of-way of any public highway, roadway

or publicly-maintained thoroughfare" in Rich Square Town-
ship, Korthcim jtton County. The punishment and enforce-

ment-jurisdiction provisions of this act are in substance

identical with those discussed in the paragraph above.

Local Fox Hunting Seasons

Chapter 8 30 ( HB 1130) (June 11) deletes Beaufort

County from the fisting of counties in G.S. 113-111 with an

all-year fox hunting season. This means that the season for

taking foxes in Beaufort County is now governed by the

Hunting and Trapping Regulations of the Wildlife Re-

sources Commission: foxes may be hunted with guns or dogs

or bows and arrows when the season is open for any other

game animal or game bird, and may be hunted with dogs

during the remainder of the year.

Chapter 211 ( HB 192) (April 12) makes it unlawful to

hunt foxes with dogs in that part of Brunsuick County
lying north of the Intracoastal Waterway during the months
of April, May, June, July, and August. Otherwise and at

other times the county is governed by the provisions of the

Hunting and Trapping Regulations set out above. A viola-

tion of the new act is a misdemeanor punishable by fine or

imprisonment or both, in the discretion of the court.

The fox hunting acts applicable to Graniille County pre-

sent something of a maze. Pub.-Loc. 1939, Ch. 337 set a day-

night open season from October 1-January 15, and two
night-only open seasons from September 1 -October 1 and

January 15 -February 15. The act further specified that the

closed season on foxes was from February 1 5 to September 1,

and made it unlawful to trap or shoot foxes during that time.

The 1939 act was modified by S.L. 19 57, Ch. KIOl, which
made it lawfvil to hunt foxes "by any lawful method during

any hours of the night in Granville County." The apparent

intent of the 19 57 act, which did not specifically mention
the prior act, was to authorize year-round night fox hunt-

ing in the count)'. The 1963 General Assembly has now added

Chapter 670 (HB 805) (June 4) which says that "in Gran-
ville County foxes may be taken with dogs only, day or night,

at any time, except during the open season, when thev may
be taken in any manner." The 1963 act likewise fails to

refer to an\' previous legislation, and simplv contains the
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TABLE III

Counties Affected Only by Local Law: Exempt from General

Coiititic Unhnvful Act Watcn Ajfcctcd-- I'niiishiuent Other Proi isiotis

Bertie

Martin

Northamp-
ton

S.L. 1955,

Ch. 1376

To take or kill any deer In or within 100 yards of Misdemeanor: fine of nut

with the aid of any boat the Roanoke River which less than $50 and not more

or other floating device. lies between U.S. 17 high- than Si 00 or imprisonment

way bridge at Williamston for not less than 30 days

and U.S. 301 highway at nor more than 60 days.

Wcldon.

Does not prohibit the

transportation of hunters

or their legally taken

game up or down the

Roanoke River.

Gates To take or kill any deer

Hertford with the aid of any boat

or other floating device.

S.L. 1959,

Ch. 298

In or within 100 yards of Misdemeanor: fine of not

the Chowan River lying less than $50 and not more
imprisonment

3 days nor

in the area commencing than $100 or

on the X'irginia State line not less than

on the East or Gates more than 60

County side of the river

and following the river

to the Gates and Chowan
County line, and in the

area commencing on the

Virginia State line on the

West or Hertford County
side of the river and fol-

lowing the river to the

Hertford and Bertie
County line.

days.

Shall not prohibit the

transportation of hunters

or their legally taken

game up or down the

Chowan River.

Shall not apph' to any

of the tributaries or

creeks which lie within

the specified area set forth

in this Act.

In areas other tlian those designated on this table there are no prohibitions

on use of boats in hunting deer.

standard general repeal of all laws and clauses of laws in con-

flict.

Although the issue is by no mens free from doubt, the

probable result of reading all three acts together is as follows:

( 1
) Foxes may be taken day or night by any lawful

method in Granville from October 1 to lanuary 15. (Be-

cause there is no specific repeal, the 1939 season probably

still applies, and not the season otherwise applicable under

general law.

)

( 2 ) Foxes may also be taken day or night but with dogs

only from January 16 to September 30.

Assuming the above to be correct, the only other prob-

lem concerns which statute sets the punishment for taking

out of season. The 1957 and 1963 acts in terms merely open

seasons for taking and do not specify any punishments. The

1939 act, as noted above, tied its violation to the now obso-

lete February 15-September 1 closed season. Foxes taken by

shotgun, rifle, or bow and arrow during those dates would
probably be considered taken out of season under the 1939

act; punishment is either fine from ten to fifty dollars or

imprisonment for not more than thirty days. Foxes taken b\'

shotgun, rifle, or bow and arrow from September 2 -Septem-

ber jO or from January 16 to February 14, however, would

probably be considered taken out of season under the provi-

sions of the general law; punishment would be under G.S.

113-109 as applicable for first or subsequent offenses.

Chapter 322 (HB 544) (May 1) makes it lawful "to

hunt and take red foxes at any time by means and the use of

hounds" in HayuooJ County. It is a misdemeanor punishable

by fine or imprisonment or both, in the discretion of the

court, to take red foxes with guns. Since they are not men-

tioned, grey foxes in Haywood County still may b^ taken

with guns and dogs at any time during the year, under the

provisions of G.S. 113-111.

Prior to the 1963 session of the General Assembly, Pub.-

Loc. 1931, Ch. 215 set for Hoke County a September 1-March

15 hunting season for foxes—with dogs onl)'. Chapter 321

(HB 538) (May 1) specifies that the open season in Hoke
shall be September I -June 1. As there is no specific repeal of

the 1931 act, fox hunting in the county is still restricted to

use of dogs only. Punishment for taking foxes out of season

will also be under the prior act: fine of not more than fifty

dollars, or imprisonment for not more than thirty days.

TABLE IV

Counties Totally Exempt from Any Law

The following twent)'-six counties are specifically exempt-

ed from Chapter 697 of the 1963 Session Laws (HB 263),

and are not affected by any local acts; therefore, in these

counties, it is irot unlawful to take or kill or attempt to take

or kill deer through the use of nnnually-propelled boats or

other floating devices in the daytime.

Beaufort

Burke

Camden

Carteret

Cherokee

Chowan

Columbus

Craven

Cumberland

Currituck

Dare

Edgecombe

Hoke

Lenoir

Pamlico

Pasquotank

Perquimans

Person

Robeson

Simpson

Surry

Swain

Tyrrell

Washington

W'ayne

Yadkin
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Chapter 827 (HB1112) (June 11) modifies G.S. 113-111

to set a closed season on foxes between February 1 5 and Octo-

ber 1 for a portion of Pfrqniiiuiiis County. The area in ques-

tion is described as:

Beginning at the Perquimans River Bridge in

the village of Belvidere in Belvidere Township,

thence along Highway No. 37 to the Perquimans

County line, thence along the Perquimans County
and Gates County line northward to Jopa, thence

eastwardly along the Perquimans and Gates County
line 3^4 miles; thence southwardly to a county dirt

road No. 1212, thence along said dirt road to a

paved road No. 1001, thence westwardly to the

Perquimans River, thence down the east side of the

Perquimans River to the Perquimans River Bridge

at Belvidere the place of the beginning.

As the act does not set out the punishment for taking

foxes during closed season in the above area, a violation

would constitute a misdemeanor punishable in the discretion

of the court under the provisions of G.S. 14-3 as construed

by the Supreme Court of North Carolina. The rest of Per-

quimans County still enjoys an all-year open season on foxes

under G.S. 113-111.

OtLicr Local Gaiiic Lau C/.niiigrs

S.L. 1959, Ch. 169 made it unlawful to hunt in Gdfc^

County with firearms other than shotguns, and rifles of .22

caliber or less. The 19 59 act failed to provide for law en-

forcement jurisdiction on the part of the ^'ildlife Resources

Commission. Chapter 224 (HB 136) (April 16) corrects

this omission.

Chapter 267 (HB 376) (April 23) makes it unlawful

for any person to hunt, take, kill, or attempt to take or at-

tempt to kill deer in Hoke County with a rifle. The act does

iiof grant enforcement jurisdiction to wildlife protectors.

Also, it fails to specify any punishmeni. This means that a

violation is a misdemeanor punishable by fine or imprison-

ment or both, in the discretion of the court. See G.S. 14-3

and cases cited in the annotation of it. The act does not apply

to any land within the Fort Bragg Military Reservation.

S.L. 195 5, Ch. 692 permanently closed the season on

beaver in Montgomery, Moore, Hoke, Richmond, and Scot-

land counties, although it did provide for issuance by the

Wildlife Resources Commission of permits to kill beavers

committing depredations. Chapter 674 (HB 932) (June 4)

deletes Hoke, RichmoiiJ, and Scotland counties from the

195 5 act. In addition it affirmatively provides that the Com-
mission may fix open and closed seasons and bag limits in

the three counties, as well as continue to issue permits to

landowners to kill, trap, or take beaver which have become
seriously injurious to agriculture or forests or other interests

on landowners' property. These affirmative powers, though,

merely duplicate powers the Commission has already been

granted under general law. In fact, the current set of Hunt-
ing and Trapping Regulations opened a statewide February 1-

March 1 season on beaver. For a number of years the Com-
mission has kept the beaver season completely closed. It might
be noted that G.S. 113-100 provides for a permanent closed

season on beaver, but it also grants the state regulatory agency
the power to alter the seasons set out in the statute from time

to time as the supply of wildlife shall justify. Mnntgojiiery

and Moore counties are apparently the only counties that

will not be affected by the new statewide beaver season.

Chapter 819 (HB 1001) (June 11) as amended by Chap-
ter 125 5 (HB 13 87) (June 26) is on the face of it local

legislation for Bnnisuick and Pender counties relating to

trapping, but the real thrust of the two acts is in the area

of trespass. It is now unlawful in the two counties:

for any person to set any spring trap, commonly
known as a "steel trap," greater in size and spring

tension than those commonly known as Number One
(^1) traps, on any lands not owned by such per-

son. Provided that such traps may be set on the lands

of another when prior written consent for the set-

ting of such traps has been obtained from the

owner of the lands.

N'iolations are punishable b)- a fine of not more than fifty

dollars or by confinement in jail for not more than thirty

days. Neither act specifies who is to enforce this new law, and
thus it appears that this responsibility falls upon the sheriffs'

departments of the two counties rather than upon wildlife

protectors.

Damages for Fish or Wildlife Killed by Pollution
Chapter 1087 (SB 409) (June 21) adds a new G.S. 143-

215.3(7) to the General Statutes relating to the powers of

the State Stream Sanitation Committee of the Department of

Water Resources. The Committee is empowered to investi-

gate any killing of fish and wildlife resulting from pollution

of waters. The Committee may recover damages in the name
of the State from any person who "has negligently, or care-

lessly, or unlawfully, or willfully and unlawfully, caused

pollution"—whether or not he has been issued a certificate of

approval, permit, or other document of approval authorized

by this or any other state law.

The measure of damages is to be the amount determined
by the Committee and the Wildlife Resources Commission
or the Department of Conservation and Development, which-
ever has jurisdiction over the fish or wildlife destroved. The
cost of the investigation is to be added on as part of the

damages.

The proceeds of damages collected, after deduction of in-

vestigation costs, are to be paid to the appropriate agency to

be used to replace, insofar as and as promptlv as possible, the

fish or wildlife killed. Where this cannot he done, the agency
should use the funds to improve the fish and wildlife habitat

in the waters in question.

Inland Fish Law Changes

Landing Nef License Exemption

Ch.ipter 170 (HB 172) (April 9) started out as a local

Hertford County bill to exempt persons taking herring with
dip nets in the county from having to secure a special device
license as required under the regulations of the Wildlife Re-
sources Commission. By amendment in the House, twenty-
four other eastern counties jumped on the bandwagon. The
bill, had it passed in that form, would have resulted in a

serious undermining of the regulatory authority of the Com-
mission. A compromise measure was worked out which was
statewide in nature and inserted a new G.S. 113-136.2 in the

statutes.

In its final form the act exempts "landing nets" from
special device license requirements. Landing nets may be of

any size or shape if the initial and primary method of taking
is by the use of hook and line or rod and reel and if any ap-

plicable license requirements as to that method of fishing

have been met. If the landing net is used in the direct netting

of nongame fish (the act was changed from its original ap-

plication to herring only), it must come within the following
size limitations in order to be used without a license: it

must have a handle not exceeding eight feet in length and a

hoop or frame to which the net is attached not exceeding
sixty inches along its outer perimeter.

"}ng Fiihing" Floats

Two 196 3 changes in the fishing regulations generated

enough ire thit a bill was introduced in the House, with the

support of several Representatives, to repeal the regulations

by statute.

The 1963 printed set of fishing regulations provided that

"in Designated Public Mountain Trout Waters it shall be

3f POPULAR GOVERNMENT



unlawful for any fisherman to fish with more than one line."

Later, on April 25, 1963, the Wildlife Resources Commission

amended its regulatory paragraph on trotlines and set hooks

to provide that "it is unlawful, when fishing in this manner,

to use any floating object other than one constructed of

plastic."

Notwithstanding the unfortunately broad language of this

latter regulation, the intent of the Commission was merely

to outlaw the use of glass jars and other hazardous objects as

floats by persons engaged in "jug fishing." This type of fish-

ing is done by tying a string with a baited hook at the other

end to a floating object (often a stoppered glass jug). Several

floats may be strung together, and they are usually allowed

to float free in the water. The fisherman who is watching

knows he has a fish when one of his floats starts bobbmg
under the water. This method of fishing is included by the

definition of set-hook fishing that has long been in the regula-

tions ("hook and line which is attached at one end only to a

stationary or floating object and which is not under imme-

diate control and attendance of person using such device"),

and this accounts for the placement of the new prohibition

in the paragraph of the regul.itions of trotlines and set hooks.

The line-restriction regulation was opposed in part through

belief that it applied in till cases of trout fishing. The spon-

sors of the bill to repeal the regulation were mollified some-

what when it was explained to them that Designated Public

Mountain Trout Waters were those specially-posted trout

waters stocked at pubhc expense. The float restriction, though,

was opposed on the valid ground that its Uteral language

would arbitrarily prohibit use of cork floats in cases where

the set hook was on a stationary fishing pole. There may also

have been some misapprehension that the regulation would

somehow totallv ban the use of cork floats in all types of

fishing.

Within five days after the bill was introduced, the Com-
mission had issued a special regulation changing the trotline

and set-hook amendment to read as follows:

Recognizing the safety hazards to swimmers,

boaters, and waterskiers which are created by float-

ing glass jugs, it shall be unlawful to use the said

jugs as floats in the technique known as "jug fish-

ing." This shall not be construed to prohibit the

use of plastic jugs, cork, styrofoam, or similar mate-

rials as floats.

In addition, the prohibition against more than one line in

Designated Public Mountain Trout Waters was amended to

make it explicit that the regulation did not apply to other

public waters of North Carolina.

The new regulation satisfied the desires of the backers of

the bill, but by the time the regulation was adopted too large

a head of steam had gathered behind the cry for legislation.

As a result, Ch.ipter 1097 (HB 1079) (June 21) w.is finally

passed by both houses of the General Assembly in amended

form to add a restriction on the power to make fishing regu-

lations, at the end of G.S. 113-136. The Wildlife Resources

Commission and the Board of Conservation and Development

are now prohibited by statute from requiring the exclusive

use of a float made of plastic or any other substance, except

that in regulating the technique of "jug fishing" the Com-
mission may restrict or prohibit the use of floats made of

glass. Also, neither the Department of Conservation and

Development nor the Commission may limit the number of

lines to be used bv any fisherman in the public waters of

North Carolina, except that the Commission may regulate

the number of such lines used in Designated Public Mountain

Trout waters that have been posted as such and stocked with

mountain trout at public expense.

Local Fish Laiv Changes

Three more counties were exempted by the 1963 General

Assembly from the provisions of G.S. 113-247 prohibiting

fishing with nets on Sunday: Northampton (Chapter 202

[HB 372] [April 11], Tyrrell and Washington (Chapter 89

[HB 59] [March 26]).

Chapter 271 (HB 437) (April 23) makes it lawful for

any person to net suckers and other forage fish in Haw
River, Deep River, Cape Fear River, and Rocky River—in

Lcc and Chatham counties between December 1 to and

through April 1 5 of each vear.

In a highh- unusual bill running counter to this year's

trend of encroachment upon the regulatory power of the

Wildlife Resources Commission, Chapter 276 (HB 473)
(April 23) repealed a 19 57 local fish law act. The repealed

statute, S.L. 1957, Ch. 198, had formerly made it lawful in

\('iirrcn County to take fish for personal or family use "by
means of nets and traps in those portions of Pigeon Roost and

Poplar Creeks which enter into the Roanoke River from the

North on the \'irginia side of said river."

For discussion of an act regulating fishing, swimming,
and boating on part of the Yadkin River in Montgomery
and Stanly counties, see the discussion under the heading

"Yadkin River Local Legislation" in the section on changes

In the boat law below.

Boat L.wv Changes and Water Safety Legislation

The federal legislation setting up the nationwide system

of boat numbering required that all states number undocu-

mented vessels propelled by machinery of more than ten

horsepower or else the Coast Guard would do it. Since 19 5 8,

forty-three states have adopted federally-approved numbering
systems. A number of them have followed the suggestion of

the Council of State Governments and have numbered boats

of the ten horsepower and under class and not just those

necessary to get federal approval. In 1961, a bill was intro-

duced with the sponsorship of the Wildlife Resources Com-
mission to make numbering and equipment requirements

apply to all undocumented vessels propelled by machinery,

but it made very little headway in the General Assembly.

This session, the Commission lowered its sights somewhat
and sponsored a bill to bring us in line with out neighboring

states of \'irginia and South Carolina: require numbers on

boats of ten horsepower or more. This would affect the size-

able group of craft which are equipped with ten-horsepower

motors. The bill in question, SB 163, was never reported out

of committee.

Other boat law proposals which failed were:

SB 162: a proposal that overpowering a boat with a motor
either larger than recommended by the manufacturer of the

boat or as found by the court or jury should constitute prima

facie evidence of reckless or negligent operation—m cases

where such overpowered boat caused or was responsible for

a boating accident.

SB 164 (HB 264): a proposal to make it unlawful for

any boat dealer to sell any boat designed for use with an out-

board motor unless it has affixed on or close to the transom

a manufacturer's recommended maximum safe horsepower

rating.

Lights and Life Vrescricrs

One important change in the boat law did pass—in a

manner of speaking. Chapter 396 (HB 230) (eft. June 1)

added G.S. 75A-6(n) to require that all boats propelled by

machinery of ten horsepower or less carry at least one life-

saving device of the sort prescribed by the regulations of the

Wildlife Resources Commission (i.e.. Coast Guard approved)

for each person on boai'd. In addition, this class of motor-

prcpelled boats is now required from sunset to sunrise to

c.n'r\' either a white light in the stern or have on board a hand

fl.ishlight in good working condition, to be ready at hand

and displayed in sutficient time to prevent coUision.

The safetv reasons behind the new legislation are obvious.

It made no sense to require lights and lifesaving devices only
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on boats with motors larger than ten horsepower; a small boat

can be just as dangerous as a larger one. Nevertheless, ten

counties got themselves exempted from this act. It sets an

extremely bad precedent, for up to now the General Statutes

on boating had applied uniformly throughout the state.

Even worse, the ten exempted counties include five of the

important coastal counties with a great deal of boating on

their waters. The counties are Brunswick, Carteret, Chatham,

Columbus, Duplin, Lee, New Hanover, Onslow, Pender, and

Rockingham.

Carrying Certificate of Ntiinbrr on Board Motorboat

One of the provisions of the overall federal numbering

law is that the states must require the pocket-size certificates

of numb.r to be kept available for inspection on motorboats

when they are in operation. There has been a certain amount
of public resistance to this rule in North Carolina; boating is

often a carefree activity and it is bothersome to have to

keep up with a registration card. Particular trouble was ex-

perienced by boat livery dealers; if they gave the certificate

to persons renting their boats, they often forgot to turn them

back in. In this special situation, the Wildlife Resources Com-
mission has already adopted a resolution (not a regulation)

instructing its enforcement officers not to prosecute operators

of livery motorboats for failure to have the certificate of

number on board if ( 1 ) the name of the boat livery is

painted on each side of the motorboat abaft the beam and

(2) the certificate of number is kept on file at the livery

office at all times readil)' available for inspection by any wild-

life protector.

This enforcement leeway apparently was not sufficient.

for this session Chapter 470 (HB ')97) (May 21) amended

G.S. 75A-5(a) to provide that "any person charged with

failing to so carry such certificate of number shall not be

convicted if he produces in court a certificate of number
theretofore issued to him and valid at the time of his arrest."

Neither the Commission resolution nor this amendment
to the statute is likely as a practical matter to endanger fed-

eral approval of North Carolina's numbering system. The

statute still requires the certificate of number to be earned,

and only mitigates the penaltv. Apparently a defendant must

at least take the trouble to show up in court to take advan-

tage of the defense provided. There is, it should be mentioned,

precedent for this approach in the motor vehicle driver li-

cense law. Nevertheless, some enforcement problems are

created.

The Coast Guard is taking an ever larger interest in en-

forcement of the boating laws on the navigable waters of the

United States within North Carolina. It, of course, applies

the parallel federal laws and regulations, and does not honor

any local variations. In several areas where the state law dif-

fers from the federal, wildlife protectors have b^en encounter-

ing public criticism. Somewhat to their chagrin, the protec-

tors find that the public generally assumes that the Coast

Guard is "right" and the state officers "wrong" when there

is any difference in enforcement policy.

Arrci); Areas

The latest edition of the Fishing Rules lists sixty-six fish-

ing access areas maintained by the Wildlife Resources Com-
mission. More and more over the past several years these areas

have been utilized for boat launching by recreational boaters

and not just fishermen. Chapter 10U3 (HB 718) (June 19)

amended G.S. 7SA-3(c) to allow the expenditure of motor-

boat numbering revenue for acquisition of land and provision

of facilities for access to waters of the state. The boat law

previously restricted use of the money collected to boat law

enforcement and educational activities relating to boating

safety.

Operation of Vessels—Local Regulations

Under the Boating Safety Act of 1959, in G.S. 75A-15,

the Wildlife Resources Commission is given the authority to

make local rules and regulations, within the territorial limits

of any subdivision of the state, with reference to the safe

and reasonable operation of vessels. The Commission does not

have such regulatory authority on a statewide basis. The stat-

ute provides that subdivisions, after public notice, may make
formal application to the Commission for such local regula-

tion of boating. Presumably, regulations of the Commission
« ould provide a more rational and flexible method of solving

problems presented by local boating hazards than use of the

traditional local acts would.

Unfortunately, however, the Boating Safety Act of 19 5 9

neglected to provide any criminal penalties for violations of

Commission regulations in the area of boating. Most of the

Commission's boating regulations governing numbering and
equipment can be read as merely specifying details as to mat-
ters covered in the statute, and these offenses mav be pun-
ished in the criminal courts. Thus, the lack of criminal sanc-

tions for boat law regulation violations has not been too

crippling on the whole, but this lack of authoritv does pre-

vent the Commission from passing anv enforceable local regu-

lations.

Up to now, the Commission has probably been relieved

not to be caught in the middle by various local delegations

seeking one or another kind of restriction. Moreover, it do;s

not presently have the manpower to make thorough studies as

to water safety problems in the different localities so as to

make regulations that would trulv fit the needs on the local

waters.

The general law, of course, in a rough way regulates

operation of boats. It prohibits night water skiing; it pun-
ishes drunken and reckless operation of boats or water skis;

and it sets out requirements for certain boats with motors as

to lights, life preservers, mufflers, and other equipment. Never-
theless, where recreational use of some particular water is

heavy, there may need to be additional safety regulations such
as speed limits or the setting aside of particular areas for such
conflicting activities as swimming, fishing, and water skiing.

Also, the navigational rules of the road need to be observed

especially where there are larger boats or where boating is

confined to narrow channels. The federal law makes the

Inland Rules apply on all navigable waters of the United States

within North Carolina, but there is no state law adopting

these rules or permitting wildlife protectors to enforce them.
Serious violation of one of the federal rules of the road might
at most constitute reckless operation under the North Caro-
lina law.

The discussion above illustrates that rules governing the

operation of vessels are necessary in many local waters—and
will be forthcoming from one source or another. If the Wild-
life Resources Commission cannot make the regulations ef-

fectively, and will not seek to be given the power, then it is

reasonable to expect in the future a growing number of local

acts on the sub'ect. The use of local acts to regulate boating

has many drawb:.cks; we do not generally tolerate the prac-

tice so far as the operation of automobiles is concerned. By
tradition local acts are passed without careful analysis or

study of their provisions (providing the local representatives

want the legislation), and it is to be expected that local water

safety legislation will too often be arbitrary or fragmentarj'.

Nevertheless, local legislation is perhaps better than nothing.

The first straw in the wind—in 1961—was against the

trend to local boating legislation. The only local act passed

that year concerning boating, S.L. 1961, Ch. 59, repealed a

prior local act affecting Pender County. In 1963, however, we
have the beginnings in the opposite direction. One act regu-

lates swimming, boating, and fishing near certain dams on the

Yadkin River. And, a total of five bills was passed to regulate

boating and other connected activities on Lake James. These

acts are discussed below.
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Yadkin River Local Legislation

Chapter 947 (SB 498) (June 18) makes it unlawful to

swim in or enter on a boat, raft, or other floating object the

watercourse downstream from or the surface waters upstream

from and within a distance of one hundred feet of the dams

known as the Tuckertown Dam and the Falls Dam owned
bv Yadkin, Inc., across the Yadkin River between Stanly and

Montgomery counties. It is also unlawful to fish from the

Tuckertown and Falls Dams or from any powerhouses, struc-

tures, abutments, or equipment associated with them. Viola-

tions are punishable by a fine not to exceed twenty-five

dollars.

The Wildlife Resources Commission is instructed to place

and maintain markers or other appropriate signs clearly indi-

cating the area in which boating is prohibited, and is given

enforcement jurisdiction.

Lake Jatnes Local Legislation

Five different bills were introduced in the ITouse of Repre-

sentatives to regulate various activities on Lake James, which

lies in Burke and McDouell counties. All five bdls, after

minor amendment in the Senate, passed. They are discussed in

order of ratification.

Chapter 502 (FiB 496) (May 22) is written in the form

of general legislation applicable to public waters throughout

North Carolina. Then, at the end, a section restricts the act

to Lake James. Apparently the drafter of the act considered

it might form a model for more general use. The act makes

it unlawful to do the following things on Lake James: (1)

operate any power-driven boat within fifty yards of any

boathouse, boat dock, pier, whether stationary or moveable,

anchored boat, or any boat which is not being propelled by

engine power, or when within fifty yards of any person

swimming, or fishing from a boat, at a greater speed than

five miles per hour; (2) operate a power-driven boat in the

near vicinity of any watercraft in which persons are fishing,

whether anchored or adrift, in such manner as to create a

condition which endangers or is likely to endanger the safety

of persons in the fishing boat; (3) wilfully throw or allow

to be thrown overboard any trash, debris, etc., likely to be-

come dangerous to boats, swimmers, or fishermen in any pub-

lic waters used bv such persons; and (4) throw or place in

any of the public waters used for boating, swimming, or

fishing any unattended or unattached bottle, can, or other

floating object to which any fishing line, hook, or lure has

been attached (see discussion of "jug fishing" in section of

fish law changes above). The act provides that any person in

actual physical control of the vessel in which any violation

is committed is responsible for the conduct of those in the

vessel. Unless otherwise shown, the registered owner of any

boat operated in violation of the act will be presumed to

have been the operator at the time of the violation. Violations

are punishable by a fine of not more than fifty dollars or

imprisonment for not more than thirty days. Enforcement

officers of the Wildlife Resources Commission, along with

other law enforcement officers, are given the power to enforce

the provisions of the act. The courts of either Burke County
or McDowell County are given jurisdiction to try persons

charged with anv offense committed within one-half mile of

the countv line. The act does not apply in the waters of the

canal connecting the Catawba side of Lake James with the

Linville side, over which canal the Canal Bridge is con-

structed.

Chapter SIO (WR 59 5) (M.ay 22) makes it unlawful on

Lake James ""to manipulate any water skis, surfboards, or

similar devices, or any power-driven boat towing such de-

vices, within fifty yards or at any distance which constitutes

a hazard or a nuisance of a shoreline near which there are

swimmers in the water, or within fifty yards of any swim-

mer in the water except when such manipulation is neces-

san,- in starting the skier from a dead stop or in returning

him to the shore, or shall be required to rescue or provide for

the safety of a person in the water." The act does not stipu-

late any punishment, and thus a violation is a misdemeanor

punishable in the discretion of the court under G.S. 14-3. The
act fails also to give enforcement jurisdiction to wildlife

protectors. Since G.S. 75A-17(a) grants enforcement juris-

diction only as to the Boating Safety Act of 1959, wildlife

protectors will not have the authority to arrest for violations

of this act.

Chapter 513 (FLB 616) (May 22) makes it unlawful to

engage in diving with diving equipment wdthin 300 yards

of the intake at the Bridgewater Power Fiouse at Lake James,

or to dive with equipment in any of the waters of Lake James
without having a person in attendance upon the surface, or

a buoy floating upon the surface marking the area in which
skin diving is taking place. The act does not apply to anyone

engaged in an attempt to rescue or provide for the safety of

a person in the water, or to anyone engaged in repair, main-

tenanace, or other activity when officially employed for such.

This act is similar to the one above in failing to specify pun-
ishment or enforcement jurisdiction.

Chapter 514 (FIB 617) (May 22) is identical with Chap-
ter 510 except that the skier and the towing boat must stay

fifty yards from a boat or a shoreline from which anyone is

fishing. The act is similarly lacking as to mention of punish-

ment and enforcement jurisdiction.

Chapter 912 (FiB 497) (June 13) is a lengthy act relat-

ing to sewage disposal on or near Lake James. It prohibits

discharge of raw sewage into the lake or at any point within

150 feet of the lake's shoreline. Chemical toilets on rafts,

houseboats, or boathouses must be approved and inspected

by the health department of either Burke or McDowell coun-

ties. \'iolation is a misdemeanor punishable by fine or im-

prisonment, in the discretion of the court. After the owner
has been notified of the violation, each day's continuance

constitutes a separate violation. The county commissioners of

Burke and McDowell are authorized to appropriate funds for

the enforcement of the act. Enforcement is, of course, in

the hands of the sheriffs' departments of the two counties.

Study and Development Commissions
The creation of the Commercial Fisheries Study Commis-

sion by Resolution 72 (FiR 1062) (June 11) was briefly

discussed in the introductory paragraphs of this article. Other
study commissions or development commissions which were

either created or altered in some manner during this session

of the General Assembh' are treated below.

Commercial Fisheries Advisory Board

Chapter 405 (ITB 643) (May 9) makes several changes

in Article 13A of Chapter 113 of the General Statutes relat-

ing to the Commercial Fisheries Advisory Board. A new para-

graph is added to G.S. 113-142.2 to require the Board to act

as a liaison group between the commercial fishermen and the

Commercial Fisheries Committee of the Board of Conserva-

tion and Development. The Advisory Board is to consider

all matters referred to it for study by the Committee and
render written reports. It shall also originate studies on mat-

ters and report to the Committee. In general, the Advisory

Board is to keep in close touch with commercial fishermen

and with the North Carolina Fishermen's Association and

advise the Committee on all relevant subjects, including those

that do not require specific study.

G.S. 113-142.6 is amended to give the chairman of the

Advisory Board (as well as of the Commercial Fisheries Com-
mittee) the power to call special meetings of the Board. At
such meetinss, though, the chairman of the Committee or a

member of the Committee appointed by him must be in at-

tendance. The Board is now to meet with the Committee at

each regular quarterh' meeting. Previously it was onlv re-

quired to meet once annually immediately preceding the July

meetine.
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G.S. 113-142.7 is amended to raise the per diem compen-
sation of Board members from five to seven dollars.

Kerr Rcseriuir Dci clopiiiciit Commission

Chapter 612 (HB 804) (May 29) in effect constitutes

the John H. Kerr Reservoir Development Commission an

independent state agency. G.S. 143-286 is amended to pro-

vide that the Commission shall initiate and carry out policies

to promote the development of the John H. Kerr area. The
section had originally instructed the Commission to recom-

mend policies to the Department of Conservation and De-

velopment, the North Carolina Wildlife Resources Com-
sion, and the North Carolina Recreation Commission.

G.S. 143-2S6.1 is now amended to give the Kerr Com-
mission authority to control and develop the Nutbush Con-
servation Area. Previously the statute empowered the Depart-

ment of Conservation and Development with the authority

to delegate control to the Commission.

G.S. 143-290 is amended to let the Commission make its

own budget requests, but G.S. 143-290.1 states that the De-
partment of Conservation and Development still has the re-

sponsibility for performing routine duties with respect to

preparation of materials relating to the payroll of the Com-
missicn, issuing of checks, and other bookkeeping or keepmg
of records in the same manner and to the same extent as

before enactment of the 196 3 act.

North Carolina Aqiiatia Recreation Stmly Com mission

Resolution S3 (SR HO) (June 24) creates the North

Carolina Aquatics Recreation Study Commission of ten

members. Eight members are to be appointed by the Gover-

nor from eight different agencies or organizations named in

the resolution; the ether two members are to be a Senator

and a Representative appointed by the presiding ofticer of

each house. The Commission members serve until they file

their report with the Governor for transmission to the 196 5

General Assembly. They are to study all matters relating to

the recreational use of streams and of all other bodies of water

in or bordering North Carolina, including planning, engi-

neering, enforcement, sanitation, education, safety, and zon-

ing. They are, in the process, to investigate ways in which

the best multiple use of water resources by fishermen, swim-
mers, boaters, skiers, recreation travelers and vacationers, skin

and scuba divers, and other recreational users can be made
with minimal conflict of interests and purpose. The Com-
mission is required to develop specific suggestions as to local

and statewide legislation which will permit, protect, promote,

and aid in safe, full multiple use of the waters of North Caro-

lina.

North Carolina Seashore Commission

Chapter 989 (SB 487) (eff. August 31) creates a twenty-

eight member North Carolina Seashore Commission consisting

of a chairman, twenty regular members, and seven ex-officio

members. The Commission is to assist in development of plans

to preserve the shoreline of North Carolina; assist in sound

development of the seacoast areas, with emphasis on attrac-

tions and facilities for tourists; assist in planning, promoting,

and developing recreational and industrial developments in

the coastal areas, with emphasis on making them attractive

to visitors and permanent residents; and coordinate activities

of local government, and of state and federal agencies in

planning and development.

The Commission is required to make an annual report

to the Governer on what it has accomplished, and make other

reports as the Governor may request. It is also to file such

recommendations cr suggestions as it may deem proper with
other agencies of the state, local, or federal governments.

The Board of Water Resources is to provide staff assist-

ance and facilities for the Commission. The act repeals the

1939 act creating the now defunct North Carolina Cape Hat-
teras Seashore Commission, which was charged with ac-

quiring land to be granted to the United States for the Cape
Hatteras National Seashore.

Commercial Fisheries Law Changes
Among the more important commercial fisheries laws

passed this session were ones strengthening the oyster lease

provisions to encourage greater commercial production, broad-

ening the general law on taking of seafood for personal use,

and adding a prohibition against transportation of illegal

fishing equipment.

Acts relating to commercial fisheries which have been

discussed elsewhere in this article are: ( 1 ) amendment as to

duties of Commercial Fisheries Advisory Board (see section

on Stud)' and Development Commissions above); (2) crea-

tion of a Commercial Fisheries Study Commission (see intro-

ductory paragraphs of article); (3) provision of damages
for fish killed by pollution of waters (see section above to

that effect); and (4) restriction on the power to make cer-

tain fishing regulations (see heading " "Jug Fishing' Floats"

under the section on inland fish law changes). The restric-

tions in this last act were primarily aimed at the Wildlife

Resources Commission, and probably will not hamper the

Department of Conservation and Development.

Legislation DefeateJ

The largest number of bills introduced related in one way
or another to taking seafood for personal use. This subject,

including consideration of the bills defeated as well as of

the acts that passed, is treated separately below.

The most drastic proposal of the session was contained

in FiB 13 5, which would have completely repealed the tax

on commercial fishing vessels under G.S. 113-174.7—retro-

actively to January 1, 1963. The bill was not reported out

of committee. FiB 41, which suffered the same fate, would
have cut the tax practically in half and would have exempted
boats and skiffs of any type without motors from the tax.

Other bills that failed to pass included:

SB 3S6: to make it unlawful to sell or offer or process

for sale crabs as to which over ten percent consist of female

crabs bearing visible eggs or from which the egg pouch or

bunion has been removed.

HB 649: to authorize officers of Division of Commercial
Fisheries, Department of Conservation and Development, to

search all areas of a vessel when they have reasonable grounds

to believe that illegally taken or possessed shellfish or other

seafood products miy be aboard.

HB 802: to permit male or female crabs to be taken,

possessed, sold, or offered for sale at any time in Carteret

County.

Declaration of Estimated State Income Tax

Chapter 785 (SB 294) (June 11) amends several pro-

visions of the law relating to the filing of declarations of

estimated tax to place commercial fishermen who earn at

least two thirds of their total gross income from commercial

fishing on a parity with farmers. The statutes involved are

G.S. 105-163.11 (e) and (f) and G.S. 105-163.15 (b) (1)
and (d) ( 1

) c.

Taking Seafood for Personal Use

The taking of seafood for personal or family use can

be resolved into three main questions. When? How much?
Any tax? Seven bills were introduced in 1963 concerning

in some manner the taking of seafood products for personal

use; only two of them passed. To understand what happened,

it is helpful to review prior legislation.

S.L. 1959, Ch. 444, as aniended by S.L. 1959, Ch. 767,

made it lawful in New Hanover County and in the portions

of Brunswick and Pender counties south and southeast of the

Intracoastal Waterway to take sAr/;;;/), fish, and clams at any

time for personal or family use except from designated pol-

luted areas and areas closed for planting purposes. Oysters
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were allowed to be taken from open waters during the closed

season on Tuesdays and Fridays for personal use and home
consumption not to exceed one bushel per person. Nothing

was said about taking oysters for personal use during the

open season, for presumably a person could then take as many
oysters as he might wish, for either commercial or personal

purposes, so long as laws and regulations relating to licenses,

size limits, contribution of shells, and taxes were observed.

In 1961 the bill which eventually was ratified to add

G.S. 11.U136.1 contained, as introduced, a provision similar

to the local 19 59 legislation, but applicable to all commercial

fishing waters. A critical amendment to the bill, however,

changed it to provide for the taking of a limited quantit)'

of oysters for personal use for home consumption during the

open season, and made it unlawful to take oysters or shrimp

during the regular closed season. This had the effect of im-

posing for the first time a limit on the quantity of oysters

that could be taken during the open season. This limit, in-

cidentallv, applies in the area covered by the New Hanover-

Brunswick-Pender local legislation, which only regulated tak-

ing during the closed season.

The above discussion covers the w/jcti? and the bun

much? in effect prior to 1963. The question of taxes remains

to be discussed. Prior to 195 3 the commercial fishing statutes

imposed taxes on both boats and upon individual items of

commercial fishing equipment such as nets and dredges. In

195 3, however, the tax structure was simplified to place all

of the tax upon the bout using the commercial fishing equip-

ment. See G.S. 113-174.7. The only exception was the con-

tinuing tax on individual purse seines in G.S. 113-174.3. In

1955, G.S. 113-174.8 was amended so that it allowed tax-free

taking of most seafood (except shrimp) for personal or

family use—// taken without use of a boat using commercial

fishing equipment. Otherwise, the tax would be due on the

boat. This meant, of course, that the tax exemption was

nearly illusory.

In 1963, the following personal-use bills failed to pass:

HB 144: to amend G.S. 113-174.8 to exempt shrimp as

well as other seafood from all taxes, including that on bDats,

when taken other than with dredges and for personal or family

use and consumption by residents or citizens of North Caro-

lina.

HB /-/i: to amend G.S. 113-136.1 apparently to permit

taking of shrimp, oysters, fish, clams, escallops, and crabs

by legal means other than with dredges from commercial

fishing waters any season of the year except on Sunday when
for personal use for home consumption.

HB 147: to amend G.S. 113-174.7 to exempt noncom-
mercial fishing craft owned or operated by citizens or resi-

dents of North Carolina from the tax on vessels when used

for taking seafood from commercial fishing waters for per-

sonal or family use and consumption of the owner or opera-

tor—whether or not commercial fishing equipment is used.

HB 202: to amend G.S. 113-174.7 in the same manner

as HB 147 proposed.

HB 1016: to repeal S.L. 1959, Ch. 444, which permits

fish, shrimp, clams, and oysters to be taken for personal use

during closed season in New Hanover County and in portions

of Brunswick and Pender counties.

The main act that passed. Chapter 810 (HB 498) (June

11), rewrote G.S. 113-174.8 to enlarge the tax exemption on

seafood products taken for personal or family use and home
consumption exclusively. The act is very badly written.

First, it states that no tax prescribed in G.S. 113-174.7 shall

be levied upon the seafood when taken within the limitations

set out; next, it states that no tax upon the boat prescribed

in G.S. 113-174.7 shall be levied (if the conditions are met)

if it has no motor. But, the only tax in G.S. 113-174.7 is

the boat tax. The taxes elsewhere that are imposed upot!

seafood products, e.g., G.S. 113-174.6, are to be paid by

dealers and packers and not by the fishermen.
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The construction of the act will probably be in line

with the more restrictive second sentence, since the first

really makes no sense. Thus:

( 1 ) A bona fide resident or citizen may take seafood

products from commercial fishing waters even with com-
mercial fishing equipment (nets, dredges, tongs, scoops, etc.)

without paying a tax on the boat used if:

(a) the boat has no motor,

(b) the boat is employed for taking seafood products
for personal or family use and consumption exclusively, and

(c) the boat is employed to take not more than one
bushel of shellfish per da\- during the seasons when shellfish

may lawfully be taken.

(2) If a motor is used, or the boat is ever used for com-
mercial fishing, or if more than one bushel per day of

shellfish is taken through use of the boat, the tax must be

paid on the boat.

The first sentence of the act makes it plain that the

seafood products covered include shrimp as well as fish and
crabs, and that the one-bushel aggregate shellfish limit ap-

plies to oysters, clams, and escallops. It is a misdemeanor
punishable by a fine of not less than five dollars or imprison-
ment for not more than thirty days to sell or offer to sell

any seafood taken exclusively for home consumption under
the tax exclusion granted. Since there is no upper limit on
the amount of the fine, the offense is above the jurisdiction

of a justice of the peace.

Section 2 of the act provides that it shall not "be con-
strued to permit the taking of any shellfish, shrimp, crabs,

or finfish during an}- closed season which is, or may be
established thereon." It is thus totally clear that by general

law no personal-use taking—at least with commercial fish-

ing equipment—may be done in closed season; G.S. 113-136.1
is not amended and this act does not change the situation.

The question then arises as to the 19 59 local legislation

permitting the taking of certain seafood in closed season.

The answer seems to be that since this new act is a tax

measure and the 1959 acts dealt only with seasons, there is

no conflict between the two. It should be noted, by the

way, that Chapter 404 (HB 408) (May 9) added Carteret
County under the provisions of S.L. 1959, Ch. 444. Thus,
in Carteret and New Hanover and in portions of Brunswick
and Pender counties, shrimp, fish, clams, and (on Tuesdays
and Fridays) oysters may still be taken in closed season. If

shellfish (clams and oysters) are taken out of season, how-
ever, the tax will be payable on the boat even if it has no
motor, since the taking in season is a condition to the tax
exemption on shellfish in Chapter 810.

Trans[><irtation of Illegal Fishing Equipment

G.S. 113-210.1 makes it illegal to take oysters from any
public grounds or natural oyster beds by the use of a dredge
weighing more than one hundred pounds. Chapter 452 (HB
582) (eff. July 26) supplements the above statute by adding
G.S. 113-210.2 to make it unlawful knowingly to transport

".'board any commercial fishing vessel licensed in this State,

and which is employed of has been employed in commercial
fishing within the waters of North Carolina, anv dredge
wei^.hing more th.in one hundred (100) pounds . . .

."

The act additionalh- makes it unlawful to transport any
commercial fishing equipment the use of which is prohibited

by law in the waters in which such vessel is, or has been,

employed in commercial fishing operations. ^'iolations of

the new act are misdemeanors punishable in the discretion

of the court.

There is already a statute, G.S. 113-197, making it unlaw-
ful to carry on any boat scoops, scrapes, dredges, or winders

of the t\pe used to take oysters between certain dates each

year (roughly approximating the dates of the closed season

on oysters). The act is somewhat similar, but extends to all

illegal fishing equipment rather than just that used in taking
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oysters. The purpose is to prevent lishermen receiving notice

of the approach of an enforcement vessel (by radio, for

example) from hauling up the illegal equipment and disposing

of the unlawful catch and then putting out equipment to

take other seafood that may be lawfully taken in the area.

Questions as to why the prohibited equipment is wet are often

answered with plausible-sounding reasons.

A problem arises as to the meaning of "equipment, the

use of which is prohibited by law in the waters" in question.

Suppose the equipment is of a kind primarily useful in taking

seafood on which the season is closed in the particular waters?

The drafters of the act probably intended to cover such

equipment even thought the regulations might not totally

ban the use of the equipment for the waters during closed

season. There is no [wnnhsil'lc use so far as fishing is con-

cerned that may then be made of the equipment. But suppose

the equipment is at least capable of use (even though not

efficient use) in taking some type of seafood w hich ma\- then

lawfully be taken? It can readily be seen that a number of

interpretational questions will arise in the enforcement of the

act. Fortunately, a revision of the commercial fishing regula-

tions governing the use of particular equipment in various

waters can reduce or eliminate manv of these uncertainties.

Oysfcr Lenses

Chapter 1260 (HB 929) (June 26) amends three sections

of the General Statutes to change the conditions and pro-

cedure for leasing of bottoms of waters of North Carolina

for oyster and clam culture. The purpose of the act is to

restrict, in the future, leases by the Department of Conser-

vation and Development to individuals who will raise oysters

in commercial quantities.

G.S. 113-176 is amended to provide that no lease may
be granted unless the applicant has filed "a certificate in

writing stating that the purpose of obtaining the lease shall

be to enter into production of oysters in commercial quanti-

ties, and that the purpose is not to raise oysters solely for

private use." The amendment appears to have the effect of

denying the Board the power of granting or renewing any

leases for the purpose of clam culture, though the statutes

still contain a number of references to this. (Original leases

run for twentv vears, and are renewable at ten-year intervals.

See G.S. 113-i83.)

In connection with the above change, G.S. 113-180 is

amended to state that the Commissioner of Commercial Fish-

eries may (instead of shall) execute the lease upon completion

of survey and mapping and payment of the costs by the

applicant. G.S. 113-181 is amended to provide that the

Department of Conservation and Development may cancel

any lease granted after the date of ratification of the new
act (June 26, 1963) "if the lessee fails to diligently use the

bottoms covered by the said lease for the production of oysters

in commercial quantities."

Damage to Oyster aiiJ Chun Bed Markers

Chapter 64 J (HB 7S8) (May 31) adds a new para-

graph to G.S. 113-216 to:

make it unlawful for any person, firm or corporation to

wilfully damage, remove, deface, or destroy any sign,

marker, or identifiable monument from any leased or

privately-owned oyster and clam beds. Any person who
shall be convicted of violation of the provisions of this

paragraph shall be imprisoned for not more than thirty

(3 0) days or fined not less than fifty dollars ($50.00),

or shall be subject to both imprisonment and fine in the

discretion of the court.

It is difficult to determine what the act was intended

to accomplish. The first paragraph of G.S. 113-216 already

inakcs it a misdemeanor to "remove, destroy or deface anv
marker or monument lawfully set up for the purpose of

marking any grounds" upon which shellfish are being raised

or cultivated. The language seems broad enough to include

the "leased or privately-owned oyster and clam beds" covered

under the new act. The caption of the section in the statutes

is "Injury to private grounds . . .," but even if restrictive

in some fashion it would not be controlling in interpretation

of the section.

So far as punishment is concerned, the net effect of

the new act is to reduce the potential amount of imprison-

ment that might be imposed for a violation that would
formerly have been charged under the first paragraph of

G.S. 113-2 16. In actuality, though, the setting of a mini-
mum fine of fifty dollars may raise the amount of the fines

imposed by trial courts in these cases. The only other signi-

ficant difference in the new act is the addition of the word
ilatuage to "remove, destroy or deface," but why not add
this single v.'ord by amendment of the first paragraph?

Fishing Oier Planted Grounds

Chapter 5 54 (HB 581) (May 24) will give further

protection to oyster beds planted by the Department of

Conservation and Development. It is already unlawful to

take oysters from these beds for at least two years after

planting, and the Board of Conservation and Development
can keep them closed longer. See G.S. 113-223 and -224.
The new act amends G.S. 113-223 to make it unlawful:

for any person, firm or corporation to take or attempt to

take fish, crabs, shrimp, clams, or other seafood from the

waters over marked oyster beds which have been planted
or closed during the period for which they have been
closed: Provided, this prohibition shall not apply to the

use of crab pots, hand lines, trot lines, drop nets, set nets

or any type of sport fishing with rod and reel and/or
hook and line.

The act does not apply to New Hanover County.

Although the added sentence literally provides that it

is unlawful to take the other seafood in question over
marked oyster beds which have been planted or closed, it is

an amendment in an article dealing exclusively with planted
natural oyster beds. Probably it would be construed to

cover only beds closed for planting purposes.

Commercial fishermen on occasion have been known to

go into marked areas purportedly for other (legitimate) types
of fishing but with the ulterior intention of taking oysters

illegally if the opportunity presents itself. The 1963 change
in the law eliminates this opportunity.

Loeal Connuercial Fisheries Legislation

The addition of Carteret County under the provisions

of a 19 59 local act governing the taking of seafood for

personal use has already been discussed above.

Chapter 116 (HB 65) (March 29) started out as a

general bill but was amended in the House to apply to

Brnnsuiek County onl\-. It makes it unlawful:

( 1 ) to take oysters for the purpose of sale from any
privately owned or leased bottom during closed season, and

(2) to sell or attempt to sell oysters taken from public

or private bottoms during the closed season.

X'iolation is a misdemeanor punishable bv a fine of not

less than fifty dollars nor more than one hundred dollars,

imprisonment for not less than thirty days nor more than
sixty days, or both fine and imprisonment, in the discretion

of the court.

Chapter 195 (HB 223) (April 11) also applies to

Brnnsuiek County. It makes it a misdemeanor punishable

by fine or imprisonment, or both, in the discretion of the

court, to take clams for commercial purposes or for the

purpose of sale from June 1 to October 1 each year.

The General Statutes as codified by the Michie Company
note under G.S. 113-213 a local modification applicable to

New Hanover, Onslow, and Pender counties that was pre-

viously contained in section 1943 of the Consolidated

(Continticil on page 75)
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LOCAL PROPERTY TAXATION

chapter uninbcrs ghcii refer to the 1963 Sessioti Laivs of

North Carolina. HB and SB numbers are the ruimbers '>f bilh

introduced in the House and in the Senate.

Fifteen proposals affecting state-wide property tax ad-

ministration were presented in nineteen separate bills intro-

duced in the 1963 General Assembly. Nine of those proposals

were enacted, some only after amendment. In addition to

these state-wide bills, the legislature considered a substantial

number of proposals for special legislation affecting property

tax administration in particular localities. This article is con-

fined to comments on the acts which affect all counties and

municipalities; Property Tax Bulletin No. 26, issued in July,

deals with both public and local property tax legislation.

Listing and Assessing Property for Taxation

Records: The Machinery Act (GS lOS-323) requires that

county abstracts and scrolls be separated by townships, and

that each township's records be divided into four parts: (1)

white individual taxpayers, (2) colored individual taxpayers,

(3) Indian individual taxpayers, and (4) corporations, part-

nerships, business firms, and unincorporated associations. Mu-
nicipal records must be divided into the same four groups.

With the growing use of business machines and tabulating

equipment in the preparation of tax records, the need for

maintaining such breakdowns on a permanent basis has been

greatly reduced. In recognition of this, Ch. 784 (SB 286)

gives boards of county commissioners authority, in their

discretion, to authorize tax supervisors to dispense with these

record divisions. Although not specifically mentioned, mu-
nicipalities presumably have the same discretion. (This legis-

lation was sponsored by the North Carolina Association of

County Commissioners and the North Carolina Association

of Assessing Officers.) A governing body desiring to make
use of this authority might find it wise to record its decision

in the minutes of a board meeting. In the same connection, it

should be noted that the 1963 act deletes from GS lOS-335

the township breakdown requirement for forms used in re-

porting to the State Board of Assessment.

Inventories: Business inventories came in for substantia!

attention in the 1963 General Assembly and, while major

proposals concerning their taxation met with no success, it

is likely that future sessions of the legislature will be called

on to deal with further inventory proposals. As a prelude to

introduction of legislation seeking the exemption of manu-
facturers' inventories (see below), the General Assembly

passed Ch. 302 (HB 487) which took the form of an amend-

ment to GS 105-286 (f), the statute which empowers the

tax supervisor to require business firms, in connection with

their abstracts, to submit a "detailed inventory, statement

of assets and liabiliti-^s, or other similar information pertinent

to the discovery of valuation of property taxable in the

county," but which also provides that information so ob-

tained which does not have to be shown on the abstract "shall

not be open to public inspection." To make data contained in

these documents available to the General Assembly, the 196 3

act required county tax supervisors, upon the request of the

Commissioner of Revenue, to allow Revenue Department
representatives to examine their "confidential statement" files,

but the authority terminates on January 1, 1964. In making
report of what they might find. Revenue Department agents

were forbidden to present their findings in such a way as to

identify particular taxpayers.

In North Carolina and many other states taxpayers' in-

ventories are taxed in terms of their amount and value on a

fixed day each year. (In this state that date is January 1.) A
number of states, however, have adopted different systems for

determining the taxable amount and value of inventories. One
of the most common variations is to provide for taxation of

an average inventory for the preceding year rather than the

actual inventory held on a single tax day. HB 65 2 provided

that agricultural products (other than tobacco, peanuts, and
cotton) purchased during the preceding year by processors

and held by them on January 1 for processing should be listed

on the basis of the arithmetical average of their value on
January 1 and the preceding July 1. While the bill failed to

pass, it is likely that the principle will be proposed again.

Fiscal Year Listing—An Unsuccessful Bill: The business

taxpayer who operates on a fiscal year ending on a date other

than December 3 1 faces certain practical problems in deter-

mining the identity and value of the personal property he

owns and must list for taxes on January 1. HB 1111 was an

unsuccessful attempt to solve this problem. Under its terms

a taxpayer who reports on a fiscal year basis for income tax

purposes would have been allowed to list his tangible personal

property for ad valorem tax purposes on January 1 in ac-

cordance with its value as that of the last day of his fiscal

year ending during the year prior to January 1.

Classification of Property

As amended at the 1962 General Election, Article V, § 3,

of the North Carolina Constitution now provides as follows:

. . . Only the General Assembly shall have the

power to classify property . . . for taxation, which
power shall be exercised only on a state-wide basis.

No class . . . shall be taxed except by uniform rule,

and every classification shall be uniformly applicable

in every county, municipality, and other local tax-

ing unit of the State. The General Assembly's power

to classify shall nor he delegated. . . .

Upon adoption of this amendment, certain statutes estab-

lishing state-wide classifications which had been enacted in

1961 became effective. They may be summarized as follows:
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(1) Stored tobacco (literally, any "agricultural product

... of such a nature as customarily to require storage and

processing for periods of more than one year in order to age

or condition such product for manufacture") is to be taxed

uniformly as a class at 60*7; of the rate levied for all pur-

poses upon real and personal property in whatever taxing

unit it may be Hsted for taxation [GS lOS-294.1, as rewrit-

ten by Ch. 1169, Session Laws of 1961].

(2) Pciiinifs in the year following the year in which

grown are to be taxed uniformly as a class at 20'^'c of the

rate levied for all purposes on real and personal property in

whatever taxing unit they may be hsted for taxation [GS

105-294.2, as rewritten by Ch. 1169, Session Laws of 1961].

(3) Baled cotton held for manufacture or processing is

to be taxed uniformly as a class at SO'f of the rate levied

for all purposes upon real and personal property in whatever

taxing unit it may be listed for taxation [GS 105-294.3, as

enacted by Ch. 1169, Session Laws of 1961].

(4) "Cotton, tobacco, other farm products, goods,

uarcs. and merchandise which are held or stored for shipment

to anv foreign country, or held or stored at a seaport ter-

minal awaiting further shipment after being imported from

a foreign countrv through any seaport terminal in North

Carolina, except any such products, goods, wares, and mer-

chandise which have been so stored for more than twelve

months on the date as of which property is assessed for taxa-

tion," are constituted a special class of state-wide application

to be excluded from the definition of the word "property" in

GS 10 5-2 SI and, therefore, not subject to taxation at all

[GS 105-2S1, as amended by Ch. 1169, Sessions Laws of

1961].

( 5 ) "Wheat grown in X'orth Carolina and stored in an

unmanufactured state, owned or held by one other than a

processor of wheat, upon which there is money borrowed and

said money borrowed being secured by a mortgage on said

wheat," is to be treated as a special class and excluded from

the tax base [GS 105-297, as amended by Ch. 1169, Session

Laws of 1961]. =

The 1963 General Assembly exercised its power lo add a

sixth classification to which special treatment is accorded

state-wide:

(6) Fallout shelters: The individual family fallout shel-

ter meeting criteria and standards established by the Office

of Civil Defense, United States Department of Defense, is

to be treated uniformly as a class and is to be taxed only to

the extent the appraised value exceeds S2,000; if constructed

by two or more famiUes for joint use, an exclusion of S2,000

of appraised value is granted each family. This is effected by

inserting a new section, GS 105-294.4, in the Machinery Act

to go into effect January 1, 1964 [Ch. 940 (SB 132)].

An attempt to classify soy beans held for processing and

tax them at 60'^c of the rate applied to property in general

was unsuccessful. See HB 652 as amended in the House on

June 20 and 21, 1963.

Exemption

As amended at the 1962 General Election, Article Y, § 5,

of the North Carolina Constitution now provides, in part,

as follows:

. . . Every exemption shall be on a state-wide basis

and shall be uniformly applicable in every county,

municipality, and other local taxing unit of the

State. No taxing authority other than the General

Assembly may grant e.xemptions, and the General

^'Curiously, the 1961 legislature provided for the exemption of wheat

so held rather than for its classification and exclusion from the defini-

tion of "property" subject to taxation. Technically this presents a con-

stitutional issue since wheat is not included in the list of properties the

General .'\ssembly is empowered to exempt in Article V, § 5, of the

North Carolina Constitution, but it is likely that the legislation would
be construed as an exercise of the classification power (even though
tacit) and upheld.
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Assembly shall not delegate the powers accorded to

it by this section.

It is noteworthy that the 196 3 General Assembly enacted no

statutes granting total exemption from property taxation. It

is interesting to speculate on whether the new constitutional

language served to deter introduction of proposals for local

exemption that might have been forthcoming had the word-

ing of this section not been changed.

Records of Exanpt Property: Under the provisions of GS
105-312 a list of exempt properties and their value must
be prepared annually for each township. Heretofore it has

been the tax supervisor's responsibility to file these township

lists in consoUdated form with the register of deeds by Oc-
tober 1, and the register of deeds, in turn, has been charged

with making a duplicate of the list and sending it to the

State Board of Assessment by November 1, keeping the origi-

nal in his office. Ch. 5 15 (HB 675) reheves the register of

deeds of any responsibility under this statute and imposes it

all on the county tax supervisor.

State-Oivned Timbcrlands: In 19 57 the General Assembly

enacted GS 105-296.1 which made provision for certain state

agencies to pay the counties in which state timberlands were

situated a fixed percentage of amounts received as proceeds

of lumbering operations on such lands. (See discussion of

Payment of Taxes below.) The same statute authorized the

Prisons Department and the Department of Conservation and
Development (as to forests held under GS 113-34) to elect

to subject thiir timberlands to regular county ad valorem

taxation rather than make the prescribed pa^ments from lum-

bering proceeds. Ch. 1120 (SB 419) grants the same power
of election to the Wildlife Resources Commission. In theory

at least, this act represents the removal of an exemption.

Manufacturers' Ini cntories: Although unsuccessful, the

most important proposal for tax exemption dealt with by the

196 3 General Assembly was contained in companion bills,

HB 1152 and SB 592. They would have exempted the inven-

tories of manufacturers and processors from ad valorem

taxation as of January 1, 1965, and thereafter. To replace

property tax revenue which counties and municipalities would
have received from such property had it remained taxable

locally, these bills would have required the state to make each

affected county and city a specified cash payment. The
amounts of these payments were set out in the bills and would
have be~n continuing in nature. No adjustments would have

been made in future years; the amounts would have remained

the same. The total of such annual payments, 511,888,700,

would have required a biennial appropriation by the state in

double that amount beginning with the state budget for the

1965-67 biennium. Before these bills were introduced, as

already noted, the General Assembly took steps to have the

Commissioner of Revenue survey inventory listings in each

county of the state. A great deal of attention was paid these

proposals in the press, and they created wide interest among
both local officials and groups concerned with attracting

manufacturing and processing industries to the state. It may
well be that similar proposals will be introduced in future

legislative sessions.

Two Unsuccessful Bills: Article V, § 5, of the North
Carolina Constitution, permits the General Assembly to

exempt "any personal property" to a maximum value of S300,

and it also authorizes the legislature to exempt the first 51,000

of value of property held as the owner's place of residence.

For many years the Machinery Act has granted a 5 300

exemption to certain specified items of personal property. HB
395 was an attempt to amend that statute [G.S. 105-297

(8)] to increase the exemption from S3 00 to 5 500. Ap-
parenth- aware of its lack of constitutional authority to make
such a change, the General Assembly did not piss this bill.

Although the authority to grant a $1,000 homestead

(Continued on page 73 )
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MOTOR VEHICLES AND
HIGHWAY SAFETY

'M

Chapter nninbcrs ghcii refer to the 196} Session Laiis of

North Carolina. HB and SB are the numbers of bills intyo-

ditced in the House and in the Senate.

The 1963 General Assembly enacted throe major items ol

highway safety legislation which affect the use of chemical

tests for intoxication, suspension of operator's licenses of cer-

tain teen-age drivers, and the equipping of vehicles with seat

safety belts. Two major items that failed of passage this ses-

sion are mechanical inspection and the Interstate Driver's

License Compact. Significant legislation was enacted which

affects the administration of the Financial Responsibility Act
of 19 57 (compulsory liability insurance law) and the regis-

tration of motor vehicles.

Drivkr Licensing Law
Chauffeur Licensing

Chapter 160 (HB 137) amends GS 20-6 to define chauf-

feur as a person driving a property hauling vehicle or com-
bination of vehicles which is licensed for more than 26,000

(formerly 20,000) pounds gross weight.

Chapter 1022 (HB 968)" amends GS 20-7 (g) to provide

that a chauffeur's license expires on the licensee's birthday in

the second year following issuance and to require renewal

biennially (formerly annually). This Chapter also amends

GS 20-7 (i) to fix the fee for issuance and renewal of a

chauffeur's license at $4.00 (formerly $2.00).

Operator's License

Chapter 1007 (HB 846) amends GS 20-7(c) and -7(d)

to exempt persons who are 60 years of age or oldjr from
being required to parallel park a motor vehicle as a part of

the examination for initial issuance or reissuance of an opera-

tor's license. This provision does not apply to examination of

applicants for chauffeur's licenses.

Chapter 968 (HB 884) amends GS 20-1 1 to provide that

operator's licenses may not be issued to persons between the

ages of 1 6 and 1 8 unless they have satisfactorily completed

a driver education course. This requirement may be satisfied

by attending and satisfactorily completing a high school

driver education course, a driver education course adminis-

tered by the Department of Motor ^'ehicles, or any other

driver education course which has been approved by the

Governor's Coordinating Committee on Traffic Safety. This

limitation does not apply unless such a course is available to

the applicant without cost to him. Chapter 968 also adds a

new GS 20-13 which designates as proiisinnal licensees those

persons between 16 and 18 years of age. It further provides

somewhat more stringent rides for suspension of operator's

licenses of drivers in this category. Upon conviction of a

second moving violation in any twelve month period the De-

partment of Motor Vehicles is required to suspend the pro-

visional licensee's operator's license for 30 days; for conviction

of a third violation within a twelve month period, 3 months
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suspension; and for a fourth such conviction within a twelve

month period, suspension for one year. For conviction of one
moving violation in connection with an accident resulting in

personal injury, or property damage of $100 or more, 60 days

suspension is required.

For purposes of this act, conviction includes: (1) a plea of

guilty, (2) a plea of nolo contendere, (3) a finding of guilt

by a court or a jury, and (4) a forfeiture of bail or col-

lateral unless the forfeiture has been vacated. The conviction

may not be used as a basis for suspension if prayer for judg-

ment is continued. Effective November 1, 1963.

Implied Consetit

Chapter 966 (HB 527) adds a new GS 20-16.2 which
provides that any person who operates a vehicle upon th-;

public highways, or driveways, alleys, etc. shall be deemed to

have consented to a chemical test of his breath to determine

the alcoholic content of his blood. No penalty is provided for

refusal, but evidence of refusal is admissible in subsequent

criminal actions arising from allegedly operating a motor
vehicle while under the influence of intoxicating liquor (See

also the discussion of GS 20-139.1). Eft'ective January 1,

1964.

Motor \'iiircLE Act of 1937
Camping Vehicles

Chapter 435 (HB 205) amends GS 20-38 (r) (3) to clas-

sify self-propelled motor vehicles equipped with permanent
living and sleeping facilities and used exclusively for camp-
ing activities as private passenger vehicles. These vehicles

were previouslv classified as [iriia/e hauler rehiclcs.

Wreckers

Chapter 702 (HB 945) adds new GS 20-38 (kk) which
defines urccker as "every motor vehicle whose sole operation

is moving disabled motor vehicles of an emergency nature

[sic] to the nearest point for repairs and /or storage and
on which have been permanently attached cranes and are

not so constructed to haul other property." This chapter

also fixes the annual registration fee at $5 0.00 for those

wreckers weighing not more than 7,000 pounds fully equip-

ped, and $100.00 for those weighing in excess of 7,000 pounds.

Registration fees were previously determined by the gross

weight of the wrecker and the heaviest vehicle to be towed.

GS 20-1 16(e) is amended to allow a wrecker to tow a com-
bination tractor and trailer to the nearest feasible point for

repair and or storage, and GS 20-1 18 (j) is amended to pro-

vide that in such a case the weight of the wrecker is to b:

disregarded in deterinining the gross weight of the combina-
tion. GS 20-88 (a) is amended to conform.

Titling of Trailers

Ch.ipter 5 52 ( HB 35 1) amends GS 20-5 to require all

motor vehicles that are required to be registered, also to be

titled. Previously, a trailer with not more than two wheels
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and with a gross weight not exceeding 2,500 pounds, and

towed by a passenger car or a vehicle Ucensed for a gross

weight of not more than 4,000 pounds was not required to

be titled. It was desirable to eliminate this exemption in

order to facilitate recording of hens and to give the owner

an official document as evidence of ownership.

Rcgisfiijfion

Chapter 5 52 (HB 351) makes several changes in the

registration laws including the following:

GS 20-^1 (f). This section is amended to exempt from

registration certain farm trailers or semi- trailers used by

farmers in transporting peanuts (formerly cotton and silage

only) when not operated for hire.

GS 20-57. The act adds to subsection (b) a provision

that the registered owner may acquire additional copies of

the registration card from the Department of Motor Ve-

hicles for a fee of 5 0(Z each. Subsection (c) is amended to

provide that when registration plates are transferred from

one vehicle to another under the provisions of GS 20-72, evi-

dence of application for transfer of registration must be

carried in the vehicle in lieu of the registration card. A copy

of the properly executed application for transfer of regis-

tration will satisfy this requirement.

GS 20-6}. Subsection (d) is amended to require that

registration plates issued for truck-tractors be attached to

the front of the vehicle.

GS 20-64 (lU. This section was amended by Chapter 1067

(HB 1081) to provide that when the registration is to be

transferred to a vehicle of a different category (within the

meaning of GS 20-87 and -8S) than that for which it was is-

sued, the registration plate must be surrendered to the De-

partment in exchange for a plate of proper category. Any
unexpired portion of the registration fee paid for the plate

surrendered will be credited toward the fee fixed for the new
plate. Prior to this act, plates were (and continue to be)

transferrable to a vehicle of the same category, but the law

contained no provisions relative to transfer of registration to

a vehicle of a different category.

Chapter 1190 (HB 1291) amends this section to allow

transfer of registration plates from a vehicle owned b)' a

corporation to a vehicle of like category owned by a wholly

owned subsidiar\' of the corporation applvins; for the trans-

fer.

Diitribiifion of Rcgiitratiou Plates

Chapter 1071 (HB 1248) amends GS 20-65 (h) to re-

move the restriction that prohibited the Department of Motor

\'ehicles from letting commission contracts for distribution

of plates to persons, firms, etc., engaged in competitive com-
mercial enterprises in the locale where plates were to be dis-

tributed pursuant to the contract. This restriction was enacted

by the 1961 General Assembh' and was to become effective

July 1, 1963.

Ri'ncical of Registration

Chapter 5 52 (HB 351) authorizes the Department to

issue one or more stickers, tabs or other devices in lieu of

new plates for renewal of vehicle registration. The Com-
missioner of Motor Vehicles is authorized to prescribe the

manner in which such devices are to be displa\ed.

Fahe Report of Motor Vehicle Theft

Chapter 1083 (SB 388) adds a new GS 20-102.1 which

makes it a misdemeanor to knowingly make a false report of

the theft of a motor vehicle to a peice officer or to the De-

partment of Motor \'ehicles.

Size and Weight

Chapter 610 (HB 769) amends GS 20-n6(c) to hx the

maximum allowable height for all vehicles at thirteen feet,

six inches. Prior to this act the maximum height was twelve

feet, six inches, except certain automobile transports which

were allowed a maximum of thirteen feet, six inches.

This chapter also amends GS 20-1 16(e) to extend the
maximum allowable length of combinations of vehicles from
fifty to fifty-five feet. Provisions of this section exempting
certain vehicles from the maximum length limitations are

retained.

Chapter 3 56 (SB 2 54) also amends GS 20-1 16(e) to

allow as man\- as 4 units in a combination when used by
municipalities for collection of rubbish and refuse. In such
case, the length of the combination may not exceed fifty feet

inclusive of front and rear bumpers. It should be noted that
this is shorter than the general limitation on length of ve-
hicles which is fifty-five feet.

Chapter 1022 (HB 998) amends GS 20-116(e) to allow
a maximum of three units in a combination when the units

are coupled together by saddle mount devices and used in

"drive-away service." In order to qualify under this act, the
combination must be approved by safety regulations of the

Interstate Commerce Commission, the North Carohna De-
partment of Motor N'ehicles, and the North Carolina Highway
Commission.

Chapter 159 (HB 274) amends appropriate subsections

of GS 20-118 to increase the maximum allowable gross weight
of vehicles and combinations of vehicles with three axles to

47,500 (formerly 44,000) pounds; combinations with four
axles to 64,000 (formerly 62,000) pounds; and combina-
tions with five or more axles to 70,000 (formerly 62,000)
pounds. This act also provides that under no circumstances
is the gross weight including tolerance to exceed 73,2 80
pounds. In the case of combinations with five or more axles

this limitation will reduce the tolerance which is normallv 5

per cent of maximum allowable gross weight. Apparently the

73,2 8 pound limitation was enacted in order to be con-
sistent with Federal Interstate Commerce Commission regu-

lations.

Directional Sig)!als

Ch.ipter 524 (HB 768) amends GS 20-125.1 to exempt
trailers with a gross weight of not more than 3,000 pounds
from the requirement of being equipped with directional sig-

nals if the trailer and load do not obscure the directional sig-

nals of the towing vehicle from the view of a driver ap-

proaching from the rear at a distance of 200 feet.

Seat Belts

Chapter 288 (HB 9) amends GS 20-135. 2(a) to require

all new motor vehicles registered in North Carolina and
manufactured, assembled or sold after January 1, 1964 to be

equipped with at least two sets of seat safety belts for the

front seat at the time of registration. This requirement does

not apply to vehicles with a seating capacity in the front

seat of less than two passengers. This act merelv goes one
step further than the 1961 act which required vehicles regis-

tered in North Carolina and manufactured, assembled, or sold

after July 1, 1962 to be equipped with anchorage units for

at least two sets of seat belts for the front seat.

Chemical Breath Tests for Intoxication

Chapter 966 (HB 527) adds a new GS 20-139.1 which
provides that results of chemical tests of a person's breath are

to be admissible in criminal actions arising out of acts al-

legedly committed while he was driving a vehicle while

under the influence of intoxicating liquor. In order for the

results to be admissible and given the prescribed weight the

test must have been performed according to methods ap-

proved by the State Board of Health and by a person holding

a valid permit for thl« purpose, issued bv the State Board of

Health.

When tests are performed in accordance with this act,

their results are admissible, and a showing of 0.10 per cent

or more by weight of alcohol in the person's blood raises a

presumption that he was under the influence of intoxicating

liquor. This provision, spelling out the weight to be given,

will remove one major requirement which existed hereto-
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fore—that of an expert witness to testify as to the effects

of certain levels of alcohol in the blood. If the results show

an alcoholic content of less than 0.10 per cent, no presump-

tion is raised. Apparently, expert testimony would be re-

quired in such case to explain the effect of the lower blood-

alcohol level if the results were introduced for the purpose of

proving intoxication.

It is questionable whether the requirement of expert testi-

mony to explain the technical aspects of the test will be al-

leviated by this act. The State Board of Health is given

authority to approve methods and techniques for conducting

the tests, to ascertain qualifications and competence of indi-

viduals to conduct the analyses, and to issue and revoke per-

mits based upon the facts ascertained. It is conceivable that

the State Board of Health in adopting regulations in the

exercise of this authority can make the techniques, etc. suf-

ficiently standard and reliable to gain judicial acceptance of

the accuracy of the test without expert testimony.

The act prohibits the arresting officer or officers from

administering the test. Presumably, law enforcement officers

other than those participating in the arrest will be allowed

to administer the test.

Any person who has submitted to a test under the pro-

visions of this act may have an additional test made by a

physician, chemist, registered nurse or other qualified person

of his own choosing, but the failure or inability to do so does

not affect the admissibility of the results of the test taken at

the direction of the law enforcement officer. Any officer hav-

ing in his charge a person who has submitted to a test under

this act is required to assist him in contacting a qualified per-

son to administer an additional test.

At the time the test is performed, the person whose

breath is analyzed must be furnished the results of the analy-

sis. In addition, the person conducting the test must record

in writing (1) the time of arrest, and (2) the time of the

analysis and its results. A copy of this record must be fur-

nished to the person undergoing the test, or to his attorney

prior to any trial or proceeding in which the results may be

used. Although the wording of the act is not entirely clear,

apparently these requirements apply only to the test ad-

ministered at the direction of the officer.

This act is regarded as an improvement over present law

because of the elimination of the requirement of expert testi-

monv in cases involving the results of breath tests. It should

be remembered, however, that this act does not expressly affect

chemical tests of substances other than breath. The act also

sets the required percentage of alcohol in the blood which is

required to prove intoxication at what is thought to be a

realistic level from a highway safety standpoint. (See also the

discussion of GS 20-16"2.) Eft'ective January 1, 1964.

Speed L'nniti

Chapter 456 (HB 766) amends GS 20-14 1 (b) ( 3) b. to

exempt vehicles towing trailers with a gross weight of not

more than 3,000 pounds from the speed restriction of 45

m.p.h. imposed by this subsection. This has the effect of

subjecting vehicles towing such trailers to the same speed

restrictions that thev would be lubject to if the\- were not

towing trailers.

Chapter 134 (HB46) amends GS 20-141 (b) (5) to allow

the State Highway Commission to set the maximum speed

hmit at 65 (formerly 60) miles per hour.

This chapter also amends GS 20-141 (bl) to fix the mini-

mum speed limit at 4 5 miles per hour in a 6 5 mile per hour

zone.

Chapter 949 (SB 5 IS) sets up a uniform system in which

the State Highway Commission is given exclusive authority to

vary the statutory speed limits outside of municipalities; and

in which local authorities have exclusive authorit\- to viry

those on streets within municipalities except upon those

streets that are a part of the State highway svstem and those

that arc maintained h\ the State Highway Commission. The

changes made are as follows:

GS 20-141 (b) (5 ). The act amends this section to author-

ize the State Highway Commission to raise the statutory

speed limits. The maximum speed limit set under the author-

ity of this section may not exceed 6 5 m.p.h. under any cir-

cumstances. The authority of the Commission to set a higher

maximum speed limit within corporate limits of a munici-

pality solely by its own act is not limited to highways desig-

nated as a part of the Interstate highway system or other

controlled-access highway. Previously the authority to set a

higher maximum speed was limited to areas other than busi-

ness and residential districts.

GS 20-141 (c!) . The act amends this section to clarify

the authority of the State Highway Commission to lower

the statutory speed limits. This authority extends to any part

of a highway outside the corporate limits of a municipality

and to any part of a highway designated as part of the Inter-

state highway system or other controlled-access highway
either inside or outside the corporate limits of a municipality.

GS 20-141 (f). The act repeals this section which, prior

to its repeal, authorized local authorities to fix speed limits at

intersections and in the vicinity of schools and recreational

areas.

GS 20-141 (g). The act amends this section to limit the

power of local authorities to fix speed limits higher than

those prescribed by GS 20-141 to those streets that are not

a part of the State highway system, and not maintained by

the State Highway Commission. Previously, the power of

local authorities could also be exercised with respect to

through highways.

GS 20-141 (gl ) . This new subsection allows local authori-

ties to fix a maximum speed limit of up to 5 m.p.h. upon
streets and highways within a municipality which are a part

of the State highway system, except those which are a part

of the Interstate highway system or other controlled-access

highwav. The speed limit so fixed is not effective until the

State Highway Commission has passed a concurring ordi-

nance adopting the speed fixed by the local ordinance.

GS 20-141 (g2). This new subsection empowers local

authorities to lower the statutory speed limit upon streets and

highways within a municipality which are a part of the State

hitjhway system, except those which are a part of the Inter-

state highway system or other controlled-access highway. The
lower limits set pursuant to this section are not effective

until the State Highway Commission has passed a concur-

ring ordinance adopting the limit set by the local ordinance.

It should be noted that this section does not fix a point

below which the speed limit may not be set. This subsection

does not prohibit local authorities from setting lower speed

limits in school zones under the authority GS 20-141 (g3).

GS 20-141 (g3 ) . This new subsection empowers local

authorities to fix a maximum speed of not less thin 2 5

m.p.h. upon streets and highways within a municipality

which are a part of the State highway system (except those

which are also a part of the Interstate highway system or

other controlled-access highway) in the vicinity of any pub-

lic or private elementary or secondary school. This authority

Is limited to such streets and highways as abut school prop-

ert\-. Such speed limits may extend for a distance not ex-

ceeding 5 00 feet on either side of the school property lines

and may be effective only for 30 minutes prior to and 30

minutes following the times when the school begins and ends

its daily schedule. In the case of schools with different be-

ginning and ending schedules for different groups of pupils,

the speed limit so fixed may be effective for 30 minutes prior

to and 30 minutes following the time of each beginning

schedule and each ending schedule. There is possibly a con-

struction problem here as to whether the speed limit may
be effective for only- one hour at the beginning of the daily

schedule and one hour at the endlntr, or whether it is effec-
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tive from 30 minutes before the beginning until 30 minutes

after its ending. Speed limits so fixed are not effective until

appropriate signs are erected giving notice of the speed limit.

GS 20-141 (hi). The act amends this section to add a

provision that minimum speed limits fixed under this section

shall be effective as to those streets and highways within a

municipality which are a part of the State highway system

only when adopting ordinances are passed and concurred in

by the State Highway Commission and the local authorities.

Where State or local authorities vary the statutory speed

limits pursuant to the act, the limit so fixed must be based

upon an engineering and traffic investigation except those

fixed pursuant to subsections (g) and (fl) of GS 20-141.

The limits so fixed are not efFective until appropriate signs

are erected.

Chapter 31S (HB 448) amends GS 20-141. 3(d) to pro-

vide that any person whose license has been revoked under

this section (prearranged racing) may apply for a new li-

cense after 18 months from the date of revocation. Upon

receipt of such an application, the Department has discretion

to issue a new license upon such terms and conditions as it

sees fit to impose for the balance of the three year revoca-

tion period. The Department must find that the applicant

has been of good behavior during the 18 months next pre-

ceding his application and that his conduct and attitude are

such as to entitle him to favorable consideration before it

may grant his application.

CnUisioti Reports

Chapter 1249 (HB 967) amends GS 20-166.1 (i) to au-

thorize the Department of Motor \'ehicles to furnish un-

certified copies of collision reports and supplemental reports

made by State, city or county police, and coroners to mem-

bers of the general public at a charge of 5 0? each. This does

not affect the authority of the Department to furnish (1)

certified copies to members of the general public or (2) cer-

tified or uncertified copies without charge to governmental

units.

Traffic Control Dcrices

Chapter 5 59 (HB 771) amends GS 20-169 to add the

provision that all traffic signs, signals, markings, islands and

other traffic control devices installed on streets or highways

of the State highway system within the corporate limits of a

municipality shall be subject to the approval of the State

Highwav Commission. Such signs, signals, etc. are also re-

quired by this act to be installed in substantial conformance

with specifications contained in the Manual on Uniform Traf-

fic Control Devices for Streets and Highways, as revised.

The State Highway Commission is required to assume the

cost of installing such devices, and the cost of altering exist-

ing devices on the State highway system to conform to

specifications set out in the Manual.

Safety and Financial Responstbilitv Act of 195 3

Satiifaction of judgment

Chapter 1238 (HB 1381) amends GS 20-279.15 to in-

crease from $1,000 to S5,000 the amount required to be

credited upon a judgment before that judgment will be

deemed satisfied for purposes of the Safety and Financial Re-

sponsibility Act of 195 3 where the judgment is in excess of

the amount credited.

Assigned Risk Plan

Chapter 1208 (SB 405) amends GS 20-279.34 to add the

provision that upon receipt of an application from an ap-

plicant subject to the assigned risk provisions requesting an

insurance policy for coverage in excess of the minimum re-

quirements for establishing financial responsibilitv, the Com-
missioner of Insurance shall assign the applicant to an in-

surance carrier. The carrier is required to issue the policy to

the applicant in an amount not to exceed Si 0,000 because

of bodily injury or death of one person in any one accident,

$20,000 because of bodily injury or death of two or more
persons, and not to exceed $5,000 because of injury to or

destruction of property. Since the act specifies that the car-

rier is to issue the pohcy requested, at least a technical ques-

tion is raised as to what limits of coverage must be written

where the applicant requests coverage in excess of the amounts
required to be written by the act. Previously, the carrier was
required to issue the policy onl\' in an amount sufficient to

satisfy the requirements for establishing financial responsi-

bilit)-. The Commissioner of Insurance is authorized to fix

rates for those policies which are higher than manual rates.

This act does not .ipply to policies issued on the assigned risk

plan prior to the effective date of the act which is January 1,

1964.

Dealers and Manufacturers Licensing

Chapter 1102 (HB 1134) adds a new subdivision to GS
20-294 authorizing the Department of Motor Vehicles to

deny, suspend, or revoke licenses of dealers, manufacturers,

and salesmen for conviction of certain offenses including

(1) unlawful taking of a vehicle, (2) receiving or transfer-

ring stolen vehicles, or (3) fraud in connection with rental

of motor vehicles. The conviction must be while holding such

a license or within five years next preceding the date of

application for such licenses.

Vehicle Financial Responsibility Act of 1957

Chapter 964 (HB 3 84) makes significant changes in sev-

eral sections of the Vehicle Financial Responsibility Act of

19 57, the most important of which is the substitution of the

owner's certificate for the FS-1 form. All changes made by
the act are effective October 1, 1963. The following sections

are affected as indicated:

GS 20-} 09. This section is amended to provide that no

self-propelled vehicle may be registered in this State unless

at the time of registration the owner has financial responsi-

bility for the operation of the vehicle, and so certifies at the

time of registration. In addition to this certificate, the Com-
missioner of Motor Vehicles may at any time require the

owner to furnish proof that he has insurance; failure to pro-

duce such proof is prima facie evidence that no financial

responsibility exists with regard to the vehicle concerned
The act places a duty on insurance companies to verify the

accuracy of the owner's certification upon request of the

Department of Motor \'ehicles, and failure to deny coverage

within 20 days may be considered by the Commissioner as

acknowledgement that the information submitted is cor-

rect.

Another new provision of this section prohibits the in-

surer from terminating an automobile liability insurance

policy by cancellation or otherwise without first giving the

Department of Motor \'ehicles notice 1 5 days prior to the

effective date of cancellation.

GS 20-} 10. Several minor changes arc made in this sec-

tion which conform to changes made in GS 20-309. The
section also is amended to specify that the penalties for opera-

tion of a motor vehicle without financial responsibility are

loss of license plate, suspension of driver's license for 30 days,

and a fine or imprisonment in the discretion of the court.

The requirement of notice to the Department of Motor Ve-

hicles within 1 5 days of termination of any automobile lia-

bility insurance policy is deleted. GS 20-309 was amendeil

to require notice when the insurer terminates the policy. So,

notice of termination is now required when the insurer ter-

minates the policy, but not when the insured terminates it.

GS 20-^10.1. The act repeals this section which prior to

its repeal required notice to the Department of Motor Ve-

hicles by a person repossessing an automobile under a con-

ditional sales contract or similar instrument.

GS 20-}ll. This section is re- written to require the De-

(Continued on page 76)
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chapter numhcn g'lien refer to the 1963 Session Laws

of North Carolina. HB ami SB numbers refer to the bill

numbers of bills introduced in the House and in the Senate.

Changes made by the 1963 General Assembly in statutes

pertaining to penal-correctional administration continue the

trend toward correctional emphasis and away from the penal

stress of earlier eras.

Organizational Changes

Included among the topics suggested for study by the

1961-63 Commission on Reorganization of State Govern-

ment was the desirability of establishing a Department of

Corrections to replace the State Board of Correction and

Training, the State Probation Commission, the State Prison

Department, and the Board of Paroles. This topic was studied

by the Reorganization Commission. Their position on the

desirability of establishing a single department for all state

administered correctional systems is summarized in the fol-

lowing paragraph from their report.

"While we recognize the continuity of the correctional

process and the great need for close coordination of pro-

bation, institutional care, and parole, and although we

believe there should be no fundamental difference in the

basic philosophy, methods, and approaches to the problem of

the offender whether he be a juvenile or an adult, we are not

convinced that it would be wise to place all State correctional

agencies in a single Department of Corrections at this time.

To the contrary, we believe the lack of a comprehensive study

and resolution of the problems involved and the fact that

no particular preparations have been made for consolidating

correctional agencies would make such reorganization un-

timely. Furthermore, we have been favorably impressed

by the evidence of extraordinary progress being made by

each of the correctional agencies here dealt with, and we

fear that the momentum of this steadily accelerating forward

movement might be lost if the plans for separate development

are disrupted by a fundamental change in organizational

structure."

The Reorganization Commission was also favorably im-

pressed by the organizational arrangement for the administra-

tion of the State Prison System. This arrangement limits

the functions of the State Prison Commission to the adoption

of general poUcies, rules and regulations, and to the selection

of the Director of Prisons and advising with him on ad-

ministrative matters. The Director is appointed by the

Commission, with the approval of the Governor, for a term

of four years overlapping that of the Governor by 1

8

months; the Director is vested with the power to appoint

and remove prison personnel subordinate to him, and h?

is given the administrative powers and responsibilities re-

specting prison operations.
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Chapter 914 (HB 834) implements recommendations

made by the 1961-63 Commission on Reorganization of

State Government calling for changes in the statutes per-

taining to the administration of the State's probation system

to make them similar to the statutes dividing the governing

authority of the State Prison Department between the Prison

Commission and the Director of Prisons. This legislation

provides that the Probation Commission, with the approval

of the Governor, shall appoint a Director of Probation for

a term expiring July 1, 1966, subsequent appointments to

be for four years or to fill the unexpired term in case of

the death, resignation, or removal of a Director. The Pro-

bation Commission may remove the Director, with the

consent and approval of the Governor, but only for cause

after notice and hearing. The Director is vested with the

authority to administer the probation system in accordance

with law under rules and regulations proposed by him and

approved by the Commission. The Director is made re-

sponsible for the appointment and discharge of other pro-

bation personnel.

The 1961-63 Commission on Reorganization of State

Government noted that some confusion had been caused by

the use of the titles "Board of Correction and Training"

and "Commissioner of Correction" for the governing authori-

ties of this State's training school system. Boards of correction

and commissioners of correction in other states are usually

concerned with institutions for the correction of adult offen-

ders. Therefore, the Reorganization Commission recommended

that the title of the State Board of Correction and Training

be changed to the State Board of Juvenile Correction, and

that the title of Commissioner of Correction be changed to

the Commissioner of Juvenile Correction. The Reorganization

Commission also recommended that the administrative and

executive powers and duties respecting State institutions for

the correction of delinquent minors, including authority

respecting personnel matters, be vested in the Commissioner

of Juvenile Correction to be administered by him in accord-

ance with law under rule regulations proposed by him

and approved by the Board of Juvenile Correction. Thes^

recommendations were implemented by Chapter 914 (HB
8 34).

Suspension of Sentence and Probation

Article 20 of Chapter H of the General Statutes deals

with suspension of sentence and probation. Chapter 632

(HB 23 2) adds to G.S. n'-197, the first statute in Article

20, a provision that all conditional release by way of suspen-

sion of rendition or execution of sentence or otherwise may
be modified as provided by the terms of this Article.

Conditions of probation provide the legal framework

within which both the probation officer and the probationer
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are confined. Generall)- speaking, an\ condition may be

imposed providing it does not require illegal, immoral, or

impossible behavior on the part of the probationer. Unless

a condition is reasonably related to the particular treatment

needs of the individual probationer, it will probably handicap

the officer in his rehabilitative efforts. Negative and punitive

conditions may make it difficult or impossible for the pro-

bation officer to estabUsh a constructive relationship with

the probationer. While the court is not limited to the list

of conditions appearing in G.S. 15-199, and may not include

anv of them in a particular probation judgment, the fact

that a particular condition is included in the statute will

probably increase the likelihood of its use by the court.

Several specifically authorized conditions were added to

G.S. 15-199 by the 1963 General Assembly.

Chapter 54 (HB S9) authorizes the court to impose as

conditions of probation that the probationer waive extradition

to this State from anv jurisdiction in or out of the United

States, violate no penal law of the United States or any state,

and be of general good behavior. These additional conditions

seem likely to appear in most, if not all. of the probation

judgments after thev are added to the printed probation

judgment form provided by the Probation Commission.

More selective use is likely to be made of conditions

authorized by Chapter 6i2 (HB 2'i2). which permit the

court, with the defendant's consent and with a statement

of the availability of jail accommodations, to require the

defendant to report to the sheriff, chief of police, or other

law enforcement officer for the confinement in jail or other

designated place on week-ends or other time specified. With
the defendant's consent he may be required to surrender his

earnines to the County Board of Public Welfare or other

responsible agencv for deducting the cost of his incarceration,

applving part to the support of his dependants, and paying

any remaining sum to the defendant on expiration of his

suspension or when directed bv the court. Upon revocation

of probation or suspension, the court must certify in the

judsment the number of days the probationer was incar-

cerated; such time (not to exceed the length or original

suspended sentence) must be deducted from the term of

the sentence suspended.

Chapter 632 (HB 232) amends G.S. 15-200.1 to provide

that before a court mav revoke probation or suspension of

sentence, the probation officer, solicitor, or other officer shall

inform the probationer in writing of the intent to seek

revocation, setting forth the grounds. On the defendant's

request, the court must grant a reasonable time to prepare

defense. The defendant is given the right to appeal from

inferior court revocations to the superior court, where the

issue is limited to whether the terms of probation or suspen-

sion have been violated. This issue is determined by the

judge without a jurv. Upon finding such violation, the

lower court's judgment must be enforced unless the superior

court judge finds as a fact that circumstances and con-

ditions surrounding the terms and the violation have sub-

stantiallv changed so that enforcement would be unjust. On
finding such substantial change, the judge may modify or

revoke the terms of the probationarv or suspended sentence.

Appeals mav be heard in or out of term, in or out of the

county b\ the resident superior court judge or the judge

assigned to hold the courts of the district or a superior court

judge commissioned to hold court in the district or a special

superior court judge residing in the district. While G.S.

15-200.1 has thus been amended by Chapter 632 (HB 232)
to extend the right to appeal from revocation of a suspended

sentence in a court inferior to the superior court so as to

apply to a person under the supervision of the Probation

Commission, Chapter 2 (HB 88) makes inapplicable to

persons under supervision of the Probation Commission
G.S. 15-200.2, which requires the solicitor to serve upon
the defendant a bill of particulars before praving that a

suspended sentence be placed in effect by a superior court.

Prison Adiniuhtration

Chapter 469 (HB 481) amends subsection (b) of

G.S. 148-33.1 so as to permit the Board of Paroles to

authorize the Prison Department to grant work release privil-

eges to any inmate of the State prison system serving a term

of imprisonment. With the former restriction of a five

year term removed by this legislation, the Prison Department
and the Board of Paroles can now use the work release

plan to prepare an inmate for parole or final discharge in

every case where appropriate. Chapter 469 (HB 481) also

amends subsection (f) of G.S. 148-33.1 so as to require

the Prison Department, after deducting from the inmate's

earnings on work release the cost of his keep and a sum to

cover his incidental expenses, to retain to his credit an

amount necessary to assure a reasonable payment to him
on final release before making payments for the support

of his dependents.

While the General Assembly's amendment to the work
release statute made it a more effective rehabilitative tool,

the fact that custody remains a fundamental function of

the Prison Department was recognized by Chapter 681

(HB 1022), which amends G.S. 148-45 to provide that any
inmate of the State prison system granted work release privil-

eges or temporary parole who fails to return to custody

is guilty of escape. Escape is defined to include wilful failure

by an inmate to return to an appointed place and at an

appointed time as ordered.

Chapter 1174 (SB 571) amends or repeals a number
of statutes pertaining to orison administration or paroles.

G.S. 148-20, which authorized whipping of prisoners under

specified conditions, is rewritten to make corporal punish-

ment of any prisoner unlawful. G.S. 148-21, which required

a prisoner's clothes and supplies to be marked with the

prisoner's number, G.S. 148-43, which required white and

colored prisoners to be kept separate, and G.S. 148-75, which
called for a deputv warden of the State prison to be appointed

director of the Prison Department's Consolidated Records

Section, are repealed. G.S. 148-44 is amended to remove

the requirement for separate sleeping and eating spaces for

prisoners of different races. A sentence stating that salaries

and expenses of the Board of Paroles shall be paid by the

State Prison Department is struck out of G.S. 148-5 5. The
words "Board of Paroles" are substituted for "Commissioner

of Pardons" in G.S. 148-83 and 148-84, which prescribe the

procedures for compensating persons erroneously convicted

of felonies and imprisoned in the State prison system.
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chapter numbers given refer to the 196} Session Laivs of

North Carolina. HB and SB mtmbers are the numbers of bills

introduced in the House and in the Senate.

Authorization for counties and cities to acquire property

rights in order to preserve "open spaces," together with minor

amendments to the state's zoning and urban redevelopment

laws, highlighted a slim legislative year for North Carolina

planners. Such organizations as the N. C. Planning Associa-

tion and the N. C. Section of the American Institute of Plan-

ners saw most of their proposals killed, and failed even to

find introducers for some bills.

Open Spaces

North Carolina fell into step with an increasing number
of urbanizing states when the General Assembly passed Ch.ip-

ter 1129 (SB 494). This act authorizes counties and munici-

paUties, either singly or jointly, to purchase or otherwise ac-

quire property rights ranging from fee simple title to so-called

"development rights" in order to preserve open spaces within

their zoning jurisdiction. Open spaces are defined as "any

space or area ( 1
) characterized by great natural scenic beauty

or (2) whose existing openness, natural condition, or present

state of use, if retained, would enhance the present or poten-

tial value of abutting or surrounding urban development, or

would maintain or enhance the conservation of natural or

scenic resources."

The act is modelled closely after a California law adopted

in 19 59, which has since been copied by New York, Mary-

land, and other states. It enables local governments in North
Carohna to participate fully in the federal program for

preservation of open-space land (42 U.S.C. Chapter SC, §§

1 500-1 500e), under which grants of 20-30 per cent of the

cost of property acquisition are available to such governments.

A large range of possibilities for preserving open spaces is

made available under the act. In addition to purchasing full

title to the land, a local governmental unit may (a) acquire

only "development rights" to the land, allowing the owner

to continue farming or making other uses of the land which

preserve its open characteristics, (b) acquire title to the land

and lease it back to the former owner or others, subject to

appropriate Hmitations on its use, (c) acquire title to the land

and sell it back to its owner, subject to appropriate deed re-

strictions. The purpose of all these possibilities is to achieve

the communit\' objective—preservation of open spaces in

areas where rapid development is gobbling up the land—with-

out burdening the community with excessive costs and with-

out removing the land from all use.

One major change was made in the originally-proposed

bill by the General Assembly—deletion of provisions author-

izing use of the power of eminent domain in carrying out

such a program. This means that local governmental units

may encounter instances of "hold-ups" by property owners

unwilling to participate in the program. However, there is

full authority for voluntary purchase as well as receipt of

gifts of such property rights, and units which act in advance

of immediate need should be able to carry on an effective

program.

Appropriations authorized by the act may be made from
surplus or nontax funds, and after approval in a special elec-

tion, from taxes levied for this purpose. The act does not

apply to Alamance, Columbus, Craven, Duplin, Forsyth,

Gates, Hoke, Nash, Pender, Rockingham, and Warren Coun-
ties.

Local Act

A special act gave Mecklenburg County Commissioners

authority to acquire land in flood plains for the purpose of

mitigating potential flood damage. This act can be used In

conjimction with the open-space law to achieve broader re-

sults.

Zoning

Three minor, but nagging, problems were dealt with by
Chapter 1058 (HB 542), which amended the municipal zon-

ing enabling act. Section 160-176 of the General Statutes pro-

vides that when 20 per cent of the owners of certain tracts

in the vicinity of property which is proposed for rezoning

file a protest, the amendment accomplishing such rezoning

may not be passed except upon a favorable vote of three-

fourths of all the members of the city council. Unfortunately,

the law has not specified the form and manner in which such

protest may be filed. Chapter 105 8 adds a new Section 160-

176.1 which supplies these specifications. Under this section,

no protest petition shall be valid unless (a) it is written,

(b) it bears the actual signatures of the requisite number of

property owners and states that they protest the proposed

amendment, and (c) it is received by the municipal clerk in

time to allow at least two normal work days (excluding week-

ends and legal holidays) prior to the public hearing on the

amendment, so as to allow time for municipal personnel to

check the accuracy and suflSciency of the petition. The act

also allows municipalities by ordinance to prescribe the forms

on which petitions must be submitted.

The second problem dealt with by this act was indicated

bv the North Carolina Supreme Court in the recent case of

Jarrell i. Board of Adjustment, 258 N.C. 476 (1963). In

that case the court held that a zoning board of adjustment

must base its findings in controverted fact situations on sworn
testimony. But it pointed out that no member of the board

had authority to administer oaths to witnesses. Chapter 10 5 8

authorizes the chairman of the board (or any member tempo-

rarily acting as chairman) to administer such oaths in any

matter coming before the board.

The third problem was the long-standing one created by

the so-called "four-corner proviso" to Section 160-173 of
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the General Statutes. This proviso, in essence, provides that

when two or more corners at an intersection are zoned in a

particular wav, the owners of the other corners are entitled

(on application) to automatic rezoning of their corners in

the same manner. Several cities have been tricked into rezon-

ing under this proviso, three cas;s in the State Supreme Court

have resulted from it, and special acts have removed from

its coverage all towns in 1 2 counties plus six additional towns.

Chapter 105 8 repeals this proviso with respect to all counties

other than Hoke, Iredell, Lee, Pender, \'ance, Warren, and

Washington. Prior to its adoption special acts made the proviso

inapplicable to towns in Robeson county and to the city of

Wilson.

Local officials are cautioned that Chapter lOSS does not

go into effect until January IS, 1964, and then it will not

apply to any written application made prior to that date nor

to anv pending litigation.

Local Acts

As usual there were numbers of local bills affecting zoning

powers. The town of Aurora and towns in Harnett County

were brought under the enabling act for extraterritorial mu-

nicipal zoning (G.S. 160-181.2), while towns in Caldwell and

Richmond Counties were removed from its coverage. Por-

tions of Hoke County were removed from Red Springs' extra-

territorial zoning jurisdiction, as were portions of Camden

County in Elizabeth City's jurisdiction.

At the county level, special acts gave New Hanover and

\'ance Counties power to zone under the state's general

enabling act (G.S. Ch,ipter 153, Article 20B).

Urban Rede\elopment

The legislative proposals of the Carolinas Association of

Renewal Officials received a mixed reception in the General

Assembly. Their basic proposals consisted of a number of

procedural improvements, embodied in HB 845. This provided

for (a) simplified and more definite condemnation procedures,

authorizing use of special masters in lieu of committees of ap-

praisal, specifying when title should vest in the redevelop-

ment commission, authorizing the property owner to accept

amounts paid into court by the commission without pre-

judicing his right to appeal, spelling out interest to be paid,

and deleting the requirement that the commission pay the

propertv owner's attorney fees; (b) acquisition of property

bv the commission, with council approval, prior to final ap-

proval of the redevelopment plan; and (c) clarification of

the authoritv to borrow money. This bill was not reported out

of the House committee to which it was referred.

Chapter 1212 (SB 5 77) fared better. Under the general

redevelopment law, the commission has been required to use

competitive biddin'^ procedures in disposing of property ex-

cept to municipalities, counties, and other public bodies.

Chapter 1212 now authorizes disposition at private sale to a

non-profit association or corporation operated exclusively for

educational, scientific, literary, cultural, charitable, or re-

ligious purposes. Such sales may be made only (a) for use in

accordance with the redevelopment plan, (b) subject to re-

strictive covenants guaranteeing that it will be used for such

purposes, (c) after an advertised public hearing, (d) subject

to the approval of the municipal governing body, and (e) at

an agreed-upon price not less than the fair value determined

by three professional appraisers appointed by the commission.

The act does not apply to Craven, Duplin, Edgecombe, For-

syth, Macon, Madison, Mecklenburg, New Hanover, Swain,

and Yancey Counties.

Chapter 194 (HB 199) validates all actions prior to April

11, 1963, pertaining to notice and conduct of required public

hearings by redevelopment commissions and municipal gov-

erning boards.

Local Acf

A special act authorizes Kinston to hold a referendum on

54

urban redevelopment. A bill amending the general state law

to require referendums of this type received an unfavorable

committee report.

SUBDINISION ReGUL.ATIONS

There were no amendments to the state's general subdivi-

sion-regulation enabling acts, although Harnett, Caswell, and
Halifax Counties were added to the coverage of the countv

act (G.S. Chapter 15 3, .Article 20A), and Mount Airy and
towns in Durham, Harnett, Johnston, Lee, and Person Coun-
ties were brought under the municipal act (G.S. Chapter 160,

Article 18, part 3A). Durham's special act was amended to

authorize the city to require certain improvements as a con-

dition to approval of subdivisions.

Provisions of the Uniform Map Law (G.S. 47-30, 47-32)
governing the recording of plats were amended slightly by
Chapter 71 (SB 31) to ease the enforcement responsibility of

the register of deeds. Bladen County was brought under the

coverage of the Map Law, while Mitchell and Rockingham
Counties were removed from its reqviirements. Provisions of

G.S. 102-5, which had forbidden use in recorded plats or deeds

of coordinates based on the N. C. Coordinate Svstem where

the point was more than one-half mile from a monument or

station of the System, were repealed by Chapter 783 (SB 274).

Pl.^nning Organiz.ation

Although there were no chanses in the general laws relat-

ing to planning organization and jurisdiction, there were a

number of special acts which aftected particular localities. A
new Hickory Regional Planning Commission was created. A
series of acts revised the distribution of planning powers in

the Chapel Hill-Carrboro area. Gastonia's extraterritorial

planning powers were rewritten extensivelv. And members of

the Wilson planning board, board of adjustment, and airport

zoning board of appeals were given authority to serve two
consecutive terms.

Economic Development
As has been usual in recent legislative sessions, there was

considerable attention to problems of economic development.

Chapter 1229 (HB 1151) amended the provisions of G.S.

Chapter 1 5 8 to make clear that a vote of the people is not

required in order to use non-tax funds for industrial develop-

ment programs. Carteret, Duplin, Haywood, Mitchell, Mont-
gomery, Onslow, Perquimans, and Warren Counties, and the

cities of Charlotte, Dunn, High Point, New Bern, and Selma,

received new authority to appropriate funds for advertising

and other development programs.

New County Powers

Chapter 985 (SB 217) grants counties authorit\- to lev\-

special assessments against benefited properties in order to

pay for water and sewerage systems, although representatives

of some 61 counties chose to remove their counties from its

coverage. Special acts authorized Mitchell and Watauga Coun-
ties to construct water and sewerage systems and roads to

serve unincorporated communities having industrial plants.

Chapter 1060 (HB 606) gives counties broad powers to

adopt police-power regulations, particularly for the regula-

tion of nuisances outside municipal jurisdiction. (For a more
detailed account of this act, see the article on "County Gov-
ernment.") In addition. New Hanover County was brought
under the county building inspection enabling act, while Lee

and Orange Counties received authority to appoint plumbing
inspectors.

Strlets and Highways

The two street and highwa\- bills of most significance to

planners—HB 269 regulating billboards on Interstate High-
ways and SB 555 providing for the adoption by the State

Highway Commission or municipalities of official maps to

preserve the rights-of-way of proposed streets—both were

(Conf/innJ mi page 72)
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Chapter numbers gh en vcffr to the l'->b} Scsuiiii Lairs of

North Carolina. HB anil SB arc the hill numbers of bilh in-

troduced in the House and in the Senate.

[For other items of interest in the public health area, see

articles on "Legislation of Interest to Count)- Officials,"

"Public Personnel," "Public Welfare and Domestic Rela-

tions," etc.]

Local Board of Health May Charge Fees

Chapter 1087 (SB 420) adds a new subsection (e) to

present G.S. 130-17 which reads as follows: "The local boards

of health are hereby authorized to enter into contracts with

the Veterans' Administration or any oth;r governmental or

private agency, or with any person, whereby the local board

of health agrees to render services to or for such agency o-

person in exchange for a fee to cover the cost of rendering

such service. This authority is to be limited to services volun-

tarily rendered and voluntarily received, and shall not apply

to services required by statute, regulation, or ordinance to be

rendered or received. The fees to be charged under the author-

ity of this subsection are to be based upon a plan recommend-

ed by the local health director and approved by the local

board of health and the State Health Director, and in no

event is the fee charged to exceed the cost to the health de-

partment of rendering the service.

"The fees collected under the authority of this subsection

are to be deposited to the account of the health department so

that they may be expended for public health purposes in ac-

cordance with the provisions of the County Fiscal Control

Act. No individual employee is to receive any compensation

over and above his regular salary as a result of rendering

services for which a fee is charged."

Filling Vacancies on County Board of Health

Chapter 3S9 (HB 471) deals with the matter of filling

vacancies on county boards of health. Prior to this bill the

law had provided that all vacancies in the memb.n-ship of the

public members of a county board of health were to be filled

by the ex officio members at the next meeting of the county

board of health following the creation of the vacancy. Al-

though this portion of the statute is unchanged by the new

law, the new law provides: "If a vacancy shall arise among

the public members, a majority of the ex officio members may

call a meetin'^ of all of the ex officio members for the purpose

of selecting such public members as may be necessary to fill

the said vacancies, and such selection of public members

shall be by majority vote of the ex officio members of th:

county board."

Since this bill repeals all laws in conflict with it, it could

be that this would be interpreted to be in conflict with the

prior law concerning the filling of vacancies and repealed

the prior law. It is, therefore, suggested that the provisions

of this new law be followed when filling a vacancy in the

public membership of a local boird of health.

State Board of Health to License Persons and Approi e

Methods of Citing "Breath-o-lizer" Tests for Drunk
Driiing Purposes

Chapter 966 (HB 5 27) provides that in an\- criminal ac-

tion arising out of acts alleged to have b;en committed by a

person while driving a vehicle while under the influence of

intoxicating liquor, the amount of alcohol in the person's

blood as shown b>- a chemical analysis of his breath shall be

admissible in evidence. A presumption that the person was
under the influence of intoxicating liquor exists if there was
at the time 0.10' r or more by weight of alcohol in the per-

son's blood. This chapter further provides: "Chemical analyses

of the person's breath, to be considered valid under the pro-

visions of this section, shall have been performed according

to methods approved by the State Board of Health and by an

individual possessing a valid permit issued by the State Board

of Health for this purpose. The State Board of Health is

authorized to approve satisfactory techniques or methods, to

ascertain the qualifications and competence of individuals to

conduct such analyses, and to issue permits which shall be

subject to termination or revocation at the discretion of the

State Board of Health; provided that in no case shall the

arresting officer or officers administer said test." This chapter

does not become effective until January 1, 1964.

Vital Statistics

Chapter 492 (SB 265) makes several changes in the vital

statistics laws. G.S. 130-46 is amended so as to make it the

duty of the physician making the medical certification as to

the cause of death to complete said certification prior to

interment but in no event more than 72 hours after death

(the physician is allowed to designate the cause of death as

unknown pending an autopsy or upon some other reasonable

cause for delay, but if he does so he is responsible for sending

the supplementary information to the local registrar as soon

as it is obtained).

G.S. 13 0-49 is amended to authorize the State Registrar

to adopt regulations providing for the extension of the time

period prescribed for the filing of death certificates, fetal

death certificates, medical certifications of cause of death, and

for the obtaining of burial-transit permits in cases in which
compliance with the statutorily prescribed period would re-

sult in undue hardship.

G.S. 130-47 is amended to provide that no cremation of

a dead body, in cases of death without medical attendance,

may take place within a period of seventy-two (72) hours

following death without approval of either the county medical

examiner or local health director, or district solicitor of the

superior court of the district in which the person died.

G.S. 130-76 is amended to make a violation of the vital

statistics laws by a licensed embalmer or licensed funeral di-

rector grounds for suspension or revocation of his license by

the State Board of Embalmers and Funeral Directors. This
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penalty section is also amended to make the interment, cre-

mation, or other final disposition of a dead body without a

burial-transmit permit a misdemeanor rather than a felon)'.

Lastly, G.S. 13 0-69 is amended so as to require the local

registrar, within seven days of the date of his I'eceipt of a

certificate of birth or death, to transmit to the register of

deeds of the county or his agent a copy of each certificate

registered by him. The present law requiring the transmission

of all original certificates to the State Registrar on the fifth

day of each month was not changed. Thus, under the new
law it is necessary for the local registrar to transmit a copy

of each birth and death certificate to the register of deeds

within seven days of its receipt, and necessary to send the

original to the State Registrar on the fifth day of each month.

Nursing Hojnes

Chapter S59 (HB 811) adds two new subsections to G.S.

130-9 (e) relating to the licensing of nursing homes and
boarding homes for the aged and infirm. Prior to the new
legislation the licensing of nursing homes was a responsibility

of the State Board of Health and the licensing of boarding

homes for the aged and infirm was a responsibility of the

State Board of Public \\"elfare. This chapter changes that to

a certain extent by providing that a person may operate a

nursing home and a home for the aged and infirm in the

same building or in two or more buildings adjoining or next

to each other on the same site. In such cases, both the nursing

home and the home for the aged and infirm must comply
with standards prescribed by, and be licensed by, the State

Board of Health and it is not necessary for these combination

homes to secure a license from any other state agency. The
State Board of Health is directed to consult with the State

Board of Public Welfare regarding the standards for the

boarding home area of the homes licensed by the State Board

of Health as combination nursing homes and boarding homes
for the aged and infirm.

The second part of this chapter makes it the duty of the

State Board of Health, in co-operation with the State Board

of Public Welfare, to prescribe the method for the evaluation

of residents in homes for the aged and infirm in order to

determine when any such residents are in need of profes-

sional medical and nursing care as provided in licensed nurs-

ing homes.

Menial Health

There were several bills enacted by the General Assembly
relating to the general area of mental health. One of the

most significant of these was Chapter 1166 (SB 1S2) which
creates a State Department of Mental Health and a State

Board of Mental Health, replacing the present Hospitals

Board of Control. This law gives the new State Department
of Mental Health jurisdiction ".

. . over all phases of mental
health in North Carolina to the extent provided in this Act
including that heretofore vested bv law in the State Hospi-
tals Board of Control and in all other state agencies with re-

spect to mental health." Among the duties of the Department,
as set out in the bill, are the duty to co-operate with any
local health authorities in augmenting, promoting, and im-
proving local residential programs for the mentally retarded,

mentally ill and inebriate; and, to co-operate with the State

Board of Public Welfare and the State Board of Health in

their programs of preventative and rehabilitative services

through home care and maternal and child health.

With respect to local mental health clinics, the Act adds

a new Article 2A entitled "Local Mental Health Clinics" to

Chapter 122 of the Statutes. In this article:

(I) the State Department of Mental Health is designated

as the State's mental health authority for purposes of admin-
istering federal funds allotted to North Carolina for mental
health activities;

(2) the State Department of Mental Health is desig-

nated as the State agency authorized to administer minimum
standards and requirements for mental health chnics as con-
ditions for participation in federal-state grants-in-aid, and is

authorized to promote and develop community mental health

outpatient chnics in accordance with the provisions of this

chapter (nothing in this chapter is to be construed to pro-

hibit the operation of outpatient mental health clinics at any
of the institutions under the control of the State Department
of Mental Health, or the operation of an outpatient mental
health clinic at the North Carolina Memorial Hospital in

Chapel Hill or at any other hospital acceptable to the State

Department of Mental Health)
;

( 3 ) the governing authorities of local governmental units

are authorized to appropriate funds for the support or partial

support of mental health clinics which serve such locahties

(whether or not the facilities of the clinic are phvsically lo-

cated within the boundaries of such cities, towns, or counties,

and whether or not such clinics are owned or operated by the

local governmental units, and such support or partial support

is declared to be a necessary expense within the meaning of

the North CaroUna Constitution)

;

(4) the Community Mental Health Services Division of

the State Department of Mental Health is to develop and ad-

minister local mental health clinics and a state-wide program
of mental health education;

(5) the Department of Mental Health is authorized to

establish community mental health services within a frame-

work of policies which provide for the joint operation of

mental health clinics within local communities which agree

to participate financially and otherwise in the program;

(6) local mental health services, when approved by the

Department of Mental Health, may be established bv (a)

any board of county commissioners, (b) any governing body
of a municipality with a population in excess of 25,000, (c)

any independent community agency interested in mental

health, (d) two or more counties, (e) a combination of two
or more cities with a combined population in excess of 2 5,000

or (f ) a combination of one or more cities with one or more
counties, (the governmental unit or agencv establishing the

local mental health service shall be known as a "local mental

health authority")

;

(7) any local mental health authority desiring to estab-

lish a mental health clinic is to submit an application to the

Department of Mental Health; and if the Department gives

favorable consideration to the application, the Department
may include the State's share of the cost of operating the

proposed local clinic in its next budget request, or it may
request an allotment of funds for this purpose from the Con-
tingency and Emergency Fund;

(8) each clinic must be operated under the supervision

of the State Department of Mental Health and there must
be a resident chnical director of each clinic who is responsible

for its administration and who appoints members of the staff

of the clinics, (the clinical director, appointed bv the local

mental health authority, must be a medical doctor duly li-

censed by the State of North Carolina with adequate train-

ing and experience in psychiatry acceptable to the Commis-
sioner of Mental Health ) ;

(9) all real estate, buildings, and equipment necessary to

the operation of the local mental health clinic is to be sup-

plied from local or federal funds or both, and such propertv

remains the property of the local mental health authoritv;

(10) the collection of fees for services performed in the

child guidance clinics is to be optional with the local mental

health authorit}-, but no person is to be refused services be-

cause of the inability to pay fees;

(11) the local mental health authority shall be respon-

sible for obtaining the necessary local funds for the support

of the clinic; and
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(12) from state .ind federal funds available to the De-

partment of Mental Health, the Department is to make grants-

in-aid to the local mental health authorities as follows: Two-
thirds of the first $30,000 of the approved budget of the

local mental health authority and one-half of the remainder

of the approved budget (where the actual expenditures of the

local mental health authority are less than the approved

budget, the state and federal grants-in-aid are to be deter-

mined on the basis of actual expenditures rather than the

approved budget).

The other major Act falling under the mental health

heading was Chapter 1184 (HB 1154) which completely re-

wrote the laws relating to the admission of persons to the

mental institutions of the State. Among other significant

changes, this Act better organizes the existing laws relating

to admissions to the institutions and also clarifies and makes

uniform the terminology. The term "mental illness" is used

throughout in lieu of the terms "insane," "lunatic," etc.; the

term "mentally retarded" is used throughout in lieu of the

words "feeble-minded" or words of like import; and, the

terms "hospitalize" and "hospitalization" are substituted for

the words "commit" and "commitment." This Act brings

together in Chapter 122 all of the laws of the State relating

to the admissions to the institution, thereby removing the

portions of the law relating to the hospitalization of inebriates

from Chapter 3 5 to Chapter 122, and the laws relating to the

centers for the retarded from Chapter 116 to Chapter 122.

Each of the four types of admission to the institutions (volun-

tary admission, admission by medical certification, judicial

admission, and emergency admission) are retained but placed

in separate articles and made applicable not only to the men-

tally ill but also to inebriates. One of the principal changes

in the present law is the fact that the inebriate and the men-

tally ill are placed in the same position insofar as admission,

payment for care, treatment, etc. are concerned. Another

change, brought about by an opinion of the North Carolina

Supreme Court in 1962, is to make the initial admission for

observation and treatment for a period of 180 days (rather

than for 60 days subject to being extended by an additional

120 days). Before the admission for observation and treat-

ment can be converted into hospitalization for an indefinite

period, the mentally ill person must receive notice and an

opportunity for a hearing. (The Supreme Court has held that

detention beyond the observation and treatment period with-

out another hearing constituted a denial of due process of

law and indicated that, therefore, the patient could be re-

leased in a habeas corpus proceeding.)

Chapter 451 (HB 459) deletes from the present law the

assignment of mentally ill patients to institutions on the basis

of race and residence, and substitutes authority for the State

Department of Mental Health to establish regulations govern-

ing the assignment of patients to the various institutions.

Chapter 813 (HB 710) defines a private hospital (as

used in the article relating to private mental hospitals) to

include psychiatric services in general hospitals licensed by

the Medical Care Commission (but exempts these from the

licensing requirements which other private mental hospitals

must comply with), but provides that no mentally ill person

is to be committed to a general hospital unless such hospital

has adequate facihties and qualified personnel for the proper

observation, care and treatment of such person and the hos-

pital director agrees to accept such mentally ill person.

Chapter 712 (HB 1127) makes Mr. John \V. Umstead,

Jr. a life member of the North Carolina Hospitals Board of

Control and provides that he is to serve as chairman of said

board at his pleasure as long as his health permits and ap-

points him as Chairman Emeritus of the Board for life upon

his resignation as Chairman.

Chapter 668 (HB 786) creates a Medical Advisor)- Coun-

cil to the State Board of Mental Health composed of 1
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members appointed by the Governor who serve three-year

staggered terms. It is the duty of the Council to make peri-

odic reviews and studies of the operation, maintenance and

administration of the facilities and programs of the State

Board of Mental Health, and to make reports and recom-

mendations from time to time to the Board.

Chapter 991 (SB 549) appropriates funds to the State

Department of Mental Health to employ two community
education consultants to provide professional consultation,

assistance and guidance to local alcoholism programs through-

out the State; and, funds in the amount of $50,000 for the

biennium as financial assistance in the form of grants to local

alcoholism programs to assist them in securing professional

personnel to meet the demands for referral services by indi-

viduals, alcoholics and members of their families, and to as-

sist local programs in program evaluation and planning, and

professional assistance and guidance in planning educatlonl

programs.

Chapter 845 (SB 3 84) appropriates funds to deal with

the problem of mental retardation as follows: $390,000 for

establishing a child development center, including in-patient

facilities, for emotionally disturbed children at the University

of North Carolina; approximately $241,000 for the biennium

to the University of North Carolina for the establishment of

a training program for teachers who will teach retarded chil-

dren in the public schools; approximately $156,000 for the

biennium to Murdoch School for a training institute or pro-

gram to train specialists and nonspecialists for work with

the retarded; $190,000 for the biennium to the State Board
of Education for a scholarship program to attract teachers to

train for education of the retarded; $90,000 for the biennium

to employ curriculum specialists in mental retardation, de-

velopment of curriculum library, and to provide an adequate

supply of texts; $222,000 for the biennium to the Hospitals

Board of Control to provide vocational training for train-

able and educable retarded persons; $30,000 to the Depart-

ment of Public Instruction to establish vocational rehabili-

tation programs in all residential schools for the retarded, and

to permit creation of rehabilitation houses and centers and to

make possible the employment of additional counselors; $3 54,-

000 to the State Board of Health for the purpose of identify-

ing and evaluating retarded persons and to establish and

operate during the biennium three evaluation and develop-

ment cKnics spaced geographically around the State so that

such facilities are reasonably accessible to all persons in the

State; and, $40,000 to the Council on Mental Retardation

for continuing study of state-wide problems of mental re-

tardation and to co-ordinate the attack on the mental re-

tardation problem.

Chapter 669 (HB 797) creates a Council on Mental Re-
tardation composed of eight persons. The function of the

Council is to study ways and means of promoting public

understanding of mental retardation problems in the State: to

consider the need for new State programs and laws in the field

of mental retardation; and to make recommendations to and

advise the Governor on matters relating to mental retarda-

tion.

Cancer

Two bills were enacted relating to the general area of can-

cer control. Chapter 2 54 (SB 100) relates to reporting and

provides: "It shall be the duty of every pathologist diagnosing

any case of any type of cancer (malignant neoplasm) to re-

port the same to the central office of vital statistics of the

State Board of Health. Such report shall be made within five

days of the time such diagnosis of cancer is established on

forms prescribed and furnished bv the central office of vital

statistics of the State Board of Health, and shall contain such

items of information as mav be specified bv the State Board

of Health."
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The other bill, R. 49 (SR 102), continues the Commis-
sion to Study the Ciuse and Control of Cancer in North Caro-

lina (which was originally created in 19 57 and extended in

19^9 and 1961 ) composed of ten medical persons and ten non-

medical persons. This resolution commends the State Board of

Health and other agencies for their efforts to control cancer

by education programs, research, operation of diagnostic cen-

ters, and care of terminal cases. The resolution provides that

the existence of the Commission is continued for the effective

use of assembled information, to study means of implement-

ing their recommendations, and to make such additional studies

and recommendations as circumstances may warrant.

Cys/ic Fibrosis

Chapter 113 (SB 208) appropriates to the State Board of

Health for the biennium S25,000 to be used by the Board to

provide medical assistance for some victims of certain inborn

errors of metabolism, including cystic fib.'osis. The assistance

is to be furnished only to persons under 2 1 years of age who
are medically indigent and have been so certified by appro-

priate welfare department officials. The funds are to be ad-

ministered under regulations adopted by the State Board of

Health.

Fluoriihition

Two local Acts relating to an election on the question of

fluoridation were passed, but the two are considerably different.

Chapter 828 (HB 1114) started out as a public bill applicable

to all municipalities in the State but was amended so as to be

applicable to the City of Burlington only. It authorizes the

City Council to submit to the voters the question of whether

or not the process of fluoridation is to be used in the municipal

water supply of the City. It provides that if a majority of the

qualihed electors voting in the election are for the use of

fluoride in the municipal water supply, then fluorides shall be

used in the water. But if a majority of the qualified electors

yoting in the election are against the fluoridation process, then

it shall not be introduced into the water supply.

The other local Act is Chapter 165 (SB 145) and concerns

the Town of Louisburg in Franklin County. It authorizes the

Town Council of the Town of Louisburg to conduct an elec-

tion for the purpose of determining the wishes of the voters .-s

to the fluoridation of the town water supply. This Act differs

from the Burlington act in that this one makes it clear that

the results of th; election are to constitute but an expression of

opinion of those voting, and is not to be binding upon the

Town Council.

Kadiation

Chapter 1211 (SB 5 30) amends Chapter 1()4C of the

General Statutes relating to atomic energy, radioactivity, and
ionizing radiation. Among other things, the State Board of

Health is authorized to:

( 1 )
provide b\- rule or regulation for general or specific

licensing of by product, source, special nuclear materials, or

devices or equipment utilizing such materials (the rule or

regulation is to provide for amendment, suspension or revo-

cation of licenses) ;

(2) adopt reasonable rules and regulations necessary to

carry out an effective licensing program designed to protect

the public health or safety in this field;

(3) exempt certain sources of ionizing radiation or kinds

of uses or users from licensing or registration requirements

when the Board makes a finding that the exemption will not

constitute a significant risk to the health and safety- of the

public;

(4) impose a right to inspect premises as a condition of

issuance of a license; and,

(5) impound or order the impounding, in the event of

an emergency, of sources of ionizing radiation in the posses-

sion of any person who is not equipped to observe or fails to
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observe the provisions of this Chapter or any rules or regula-

tions issued thereunder.

The Governor is authorized to enter into agreements with
the federal government providing for discontinuance of cer-

tain of the federal government's responsibilities with respect

to sources of ionizing radiation and the assumption thereof

by the State. In such cases, any person who possesses a li-

cense issued by the federal government shall be deemed to

possess the same pursuant to a license issued under this Act,

and the license is to expire either 90 days after receipt from
the State Board of Health of a notice of expiration of such

license, or on the date of expiration specified in the federal

license, whichever is earlier.

Chapter 66 (HB 34) provides that none of the provisions

of Chapter 104C of the General Statutes shall apply to X-ray
facilities in or a part of any hospital or medical facility which
is or will upon its completion become subject to the provi-

sions of law relating to the licensing thereof by the North
Carolina Medical Care Commission.

Air Hygiene

Chapter 536 (SB 146) adds a now article to Chapter 130
of the General Statutes numbered Article 2 5 and entitled

"State Air Hygiene Program." This article defines air pol-

lution to mean the presence in the outdoor atmosphere of one
or more air contaminants or combinations thereof in such

quantities and of such duration that they are injurious to

human, plant, or animal life or property. The State Board of

Health is authorized to: ( I ) create a state air hygiene service

and to administer the provisions of this article; (2) employ
or appoint such personnel as are necessary for carrying out the

provisions of the article; and (3) expend such state funds,

federal grants-in-aid, or donations as are made to the State

Board of Health for the purpose of establishing a state air

hygiene service and otherwise carrying out the provisions of

the article.

The State Air Hygiene Service is authorized to: ( 1 ) ad-

\ise, consult, and co-operate with other state agencies, local

governmental units, industries, the federal government, and
other affected agencies or groups in matters relating to air

pollution; (2) collect and disseminate information relative to

air pollution prevention and control; (3) initiate, supervise

and encourage research and studies of existing air qualitx-

methods of examination and appraisal, and develop proce-

dures and standards for state-wide application with special

emphasis on the effect of air contaminants; (4) encourage
local agencies to handle air pollution problems to the maxi-
mum extent that their resources will permit; and, ( 5

)
pro-

vide technical assistance and co-operation to local and re-

gional air pollution control programs.

The State Health Director, or his representative, is author-

ized to enter at reasonable times and inspect any building or

equipment for the purpose of investigating a known or sus-

pected source of, or contributing factor to, air pollution (ex-

cept that no entry into a non-commercial private dweUing
may be made without the consent of the occupants thereof).

The State Health Director, or his representative, is also

authorized to require persons engaged in operations which
may result or contribute to air pollution, to supply informa-
tion when available about the pollution (including such things

as composition of effluent sources or emission and rate of dis-

charge, but no person is to be required to disclose any secret

formula, processes, or methods used by any manufacturing
operation carried on by him under his direction).

This Act makes it clear that it is to be in addition to all

other laws relating to air hygiene or air pollution and is not

to be construed to affect or modify the authority of a mu-
nicipality to adopt ordinances pursu.int to other provisions

of law.

S'jnitary Districts

Chapter 5 12 (I IB 615) sets out a procedure for the dis-
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solution of sanitary districts which have no outstanding in-

debtedness and the boundaries of which are located wholh
within, or are coterminous with, the corporate limits of a city

or town. Upon such dissolution, all taxes levied by the dis-

trict prior to the dissolution but which are collected after the

dissolution are to vest in and inure to such city or town, as

well as all property owned or controlled by the district, and

also all judgments, liens and causes of actions in favor of such

district.

Chapter 1232 (HB 13 16) amends G.S. 130-128 so as to

authorize a sanitary district to contract with private persons

and corporations, as well as political subdivisions of the State,

for the treatment of the district's sewage in a sewage disposal

plant.

Chapter 1247 (HB 839) amends G.S. 130-134 and 130-

138 to authorize the issuance of bonds by a sanitary district

for the purpose of acquiring and constructing district build-

ings including fire stations, office buildings, and other district

facilities, and provides that the bonds are to carry a maxi-

mum maturity of 3 years.

Chapter 1226 (HB 838) amends G.S. 130-141, which

deals with the valuation of property for tax purposes, to

provide a procedure for equalizing the burden of taxation

within a district located in two or more counties when the

counties have different assessment ratios for tax purposes.

Chapter 664 (HB J33) amends G.S. 130-126 to provide

that prior to the appointment of a sanitary district board b\'

the boards of county commissioners, or prior to the election

of the members of a sanitary district board at any general

election, the board of commissioners may by resolution, and

upon the request of the sanitary district board, determine

that the district board is to consist of five members, residents

within the district. In such cases, the term of office of the

members is to be four years. The terms are to be staggered

so that at the first biennial election after the adoption of the

resolution, and every four years thereafter, three members
of the board are to be elected; and, at the next biennial elec-

tion and every four years thereafter, two members are to b.=

elected. This Act then spells out the procedures for determin-

ing candidates for the board under such circumstances.

Sanitation of Public Sii'imining Pooh

Chapter 397 (HB 291) adds a new article to Chapter

130 to be numbered Article 13A (the Sanitation of Agri-

cultural Labor Camps was also designated as Article 13A)
and entitled "Design, Construction, Operation and Mainte-

nance of Public Swimming Pools." This Act begins bv de-

fining the words person, swimming pool, public swimming
pool, and residential swimming pool. It then authorizes the

State Board of Health to prepare minimum standards regard-

ing the design, construction, maintenance and operation of

public swimming pools (public swimming pools are defined

as any swimming pool, other than a residential swimminL'

pool, intended to be used collectively by numbers of persons

for swimming or bathing, and operated by any person, whether

he be owner, leasee, operator, licensee, or concessionaire, and

regardless of whether or not a fee is charged for such use).

Standards are to relate to water supply, sewer and waste con-

nections, bathing load, recirculation equipment, piping and

appurtenances, filtration equipment, disinfection and chemi-

cal feeding equipment, bathhouse, showers and toilet facili-

ties, safety equipment, and water quality (as well as opera-

tion of such sanitation equipment).

The minimum standards established bv the State Board

of Health are to be made available to local governmental

units as a recommended guide in the development of local

ordinances governing the design, construction, and miin-

tenance of public swimming pools, and may be adopted by
reference bv the local governmental units as the standards

of the local governmental unit. Local governmental agencies

with authority to enact ordinances or regulations for the

protection of the public health are then authorized to adopt

and enforce ordinances governing the design, construction,

and maintenance of public swimming pools, using the mini-

mum standards adopted by the State Board of Health as

their standard guide. The standards provided by the State

Board of Health are not to apply to lakes, ponds, streams and
other natural places used for swimming, but the approval of

such places as not being dangerous to the public health is to

be based on the results of a sanitar)' survey and the bac-

teriological quahty of the water.

The Act expressly provides that it does not apply to

residential swimming pools, and it becomes effective Januar)'

1, 1964.

Sauitatiou of Ai^riciiU nral Labor Camps

Chapter 809 (HB 461) adds a new article to Chapter 130

to be numbered Article 13 A (the swimming pool article is

also numbered Article 13 A) and entitled "Sanitation of Agri-

cultural Labor Camps." The Act defines agricultural labor

camps to mean and include one or more buildings or struc-

tures, tents, trailers, or vehicles, together with the land ap-

pertaining thereto, established, operated, or used as living

quarters for ten or more seasonal or temporary workers en-

gaged in agricultural activities, including related food pro-

cesses. Camp operator is defined to mean a person having
charge or control of the camp housing for migrant agricultural

workers; and, crew leader is defined to mean the individual

who handles the contract and is recognized bv the group as

the leader.

The Act provides that no person is to operate, directly or

indirectly, an agricultural labor camp unless he has obtained

a permit to operate such camp from the local health depart-

ment having jurisdiction over the area in which the agricul-

tural labor camp is located. The permit must be posted in

the camp to which it applies at all times during the main-
tenance and operation of the camp. Provisions are made for

applications for a permit and provides that the local health

department to which the application is made is to issue the

permit if the health director is satisfied, after an investigation

or inspection, that the camp meets the minimum standards

prescribed by the article. The permit is to be valid for a

period of one year and is not to be transferable. If the ap-

plicant is denied a permit, he is entitled to a fair hearing

(upon due request) before the local board of health having
jurisdiction over the area in which the agricultural labor camp
is located.

The camp operator is to be responsible for complving with
the provisions of the Act concerning sanitation standards, and
the crew leader is to be responsible for maintaining the agri-

cultural labor camp in a sanitary condition.

The next section of the Act provides that everv emplovee
or occupant of a camp is to use the sanitary facilities pro-

vided and is to maintain in a sanitary manner that part of

the housing or camp premises which he occupies. There fol-

lows sections relating to the cleanliness of the camp area,

adequate and safe water supply, adequate sewage facilities,

adequate bathing facilities, adequate shelter, adequate lighting,

sanitary food facilities, and sanitary garbage disposal.

The State Board of Health and its duly authorized repre-

sentatives are made responsible for the enforcement of the

article, and the State Board of Health is to cause the pro-

visions of the Act to be permanently displayed on the pre-

mises of each agricultural labor camp. This Act becomes ef-

fective January 1, 1964.

Wafer Well Contractors

The 1961 General Assembly enacted a statute creating a

Board of Water Well Contractor Examiners and requiring

persons engaged in the occupation of water well contractor

to obtain a license from said Board. Mmy of the counties in

the State were exempted from that Act. Several of the coun-
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ties thjt were exempted in 196 1 had the exemption removed

by the 1963 General Assembh'. Those counties to which the

Act was made applicable by the 1963 General Assembly are

as follows: Catawba, Chapter 5 57 (HB 651); Cumberland,

Chapter 682 (HB 1026); Davidson, Chapter 741 (HB 1091);

Halifax, Chapter 906 (SB 624): Jackson, Chapter 597 (HB
874); Lee, Chapter 879 (HB 1209); Nash, Chapter 250

(HB 416); Orange, Chapter 545 (HB 683); Stokes, Chap-

ter 879 (HB 1209); Union, Chapter 879 (HB 1209); and,

\v"ake. Chapter 461 (SB 323). Two counties to which the

Act was applicable exempted themselves by 1963 legislation.

They were Avery, Chapter 179 (HB 347) and Buncombe,
Chapter 272 (HB 458).

Medical and Numing Ediicatioti

R. 5 3 (SR 131) creates a Commission to be known as

the Medical Center Study Commission. It is to be composed

of nine members appointed by the Governor, at least three of

whom must be medical doctors in good standing in North
Carolina. It is the duty of the Commission to make a de-

tailed and exhaustive study of the feasibility of establishing

a medical center for the training of doctors, surgeons, nurses,

technicians, nurse anesthetists, and other medical personnel

at Charlotte, Mecklenburg County, or any other locality in

North Carolina that in its judgment should be considered as

a location for said medical center. The study is to include the

means of financing, staffing, equipping, and maintaining the

training center. Inquiry is also to be made into the feasibility

of plans to provide portlonal parts of the tuition and other

expenses of trainees who shall agree to serve in towns of less

than 5,000 population and in rural areas of North Carolina.

The Commission is to report, with recommendations, to the

1965 General Assembly.

Chapter 493 (SB 271) amends the laws relating to stu-

dent loans administered by the Medical Care Commission to

delete the requirement that students of nursing agree to

practice in a rural area in North Carolina. In fact, it defines

a rural area insofar as the nursing loan program is concerned

to mean any community in North Carolina regardless of

population.

Chapter 787 (SB 302) amends G.S. 105-90 and G.S.

105-90.1 (which relate to license taxes for certain employ-

ment agencies) so as to exempt from said taxes any registry

of registered nurses or licensed practical nurses when not

operated for profit.

R. 67 (SR 189) provides that the North Carolina Board

of Nurse Registration and Nursing Education is requested to

employ nullified personnel whose duty it will be to aid in

the establishment of nursing schools and to encourage the

continuance and maintenance of schools now in existence.

Chapter 1246 (SB 45) authorizes the Medical Care Com-
mission, in accordance with rules and regulations adopted by
said Commission, to grant scholarships to graduate nurses who
complete courses in the field of anesthesiology in accredited

schools for nurses in anesthesia, and who are enrolled in or ac-

cepted for enrollment in anv of the accredited schools ap-

propriate for this purpose. The scholarships are to be made
to bona fide residents of the State who are graduate nurses

and who agree to reside and render service in such field in

North Carolina for a period of five years after graduation.

Provisions are made for repayment of the loan with interest

if the graduate nurse fails or refuses to complete the course.

The Act appropriates $40,000 to the Medical Care Commis-
sion for the first year of the biennium, and $60,000 for the

second vear of the biennium, to be used for providing the

scholarships provided for under this Act.

Chapter 1185 (HB 1165) appropriates $25,000 to the

Medical Care Commission for the purpose of providing schol-

arshiDS for medical technicians.

Chapter 365 (HB 560) amends G.S. 131-121(3) as it

relates to loans to medical and nursing students who special-

ize in ps)chiatry so as to provide that the loans may be can-
celled on the basis of credit of the amount of one year's loan
for each year of satisfactory service performed as a member
of the staff of any of the institutions, clinics, or other facili-

ties under the administration of the North Carolina Hospi-
tals Board of Control. This is made applicable to service per-
formed since July 1, 1960 (the law had provided for repay-
ment for one year of service at one of the four mental in-

stitutions named in the law).

Chapter 1045 (SB 546) appropriates additional funds to

the State Department of Mental Health for the employment
of additional attendants at the four mental institutions, for

the employment of two special education teachers and three

basic training aides at Murdoch School, and for three basic

training aides at Caswell School.

Miscellaneous

Chapter 1087 (SB 409) amends the laws relating to

stream sanitation to authorize the Stream Sanitation Com-
mittee to investigate any killing of fish and wildlife which
in the opinion of the Committee is of sufficient magnitude to

justify investigation and is known or believed to have resulted

from pollution of waters. It authorizes the Committee to

recover, in the name of the State, damages from such person.

The measure of damages is to be the amount determined by
the Committee and the N. C. Wildlife Resources Commission
to be the replacement cost thereof plus the cost of all rea-

sonable and necessary investigations made or caused to be

made by the State in connection therewith. The proceeds of

the recovery, less the cost of investigations, are to be paid to

the appropriate State agency to be used to replace, insofar

and as promptly as possible, the fish and wildlife killed.

Chapter 599 (SB 8) establishes from federal. State, and
county appropriations a State fund for medical assistance for

the aged. The State Board of Public Welfare is authorized to

adopt regulations under which payments are to be made from
said Fund. The non-federal share of the Fund is to be divided

between the State and counties (except that equalizing funds

from State appropriations are to be made to the counties less

able to contribute their share). From the Fund established

the State Board of Public Welfare is to pay or cause to be

paid all or part of the cost of medical services for any per-

son in the State 6 5 years of age or over when it is essential

to the health and welfare of such person that medical services

be provided, and when the total resources of such person are

not sufficient to provide the necessary medical services. Chap-
ter 1122 (SB 423) appropriates funds for the carrying out

of the medical assistance for the aged program. It appro-

priates $200,000 for the biennium to the State Board of Pub-
lic Welfare for the purpose of providing dental care to per-

sons 65 years of age or over in accordance with the provi-

sions of the prior Act. It also appropriates $450,000 for the

biennium for the purpose of providing out-patient hospital

services and for the purpose of providing drugs to recipients

of public assistance and to medically indigent persons who
meet the State Board of Public Welfare requirements. Fur-

ther, it appropriates an additional $100,000 for the purpose

of assisting the counties in the administration of the expanded
medical program provided for in the Act.

Chapter 1171 (SB 493) authorizes the State Board of

Public Welfare to contract with other State agencies or pri-

vate organizations whereby such agencies or organizations

can act as agent of the said State Board of Public Welfare in

arranging for the providing of any or all of the services de-

scribed and authorized by the provisions of Chapter 108

(Public Welfare chapter), or for agreements with suppliers

or for arrangements as to payments of suppliers of such
services.

Chapter 646 (HB 871) amends the statutes relating to

the licensing of chiropractors to require that, in order to

(Coii/iinti'd on juii^r 75)
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PUBLIC WELFARE AND
DOMESTIC RELATIONS
chapter nitjubcrs. giieii refer to the 196} Session Laws of

North Carolina. HB and SB are the bill numbers of bills in-

troduced in the House and in the Senate.

[Note: Other articles in this issue—e.g., the articles on

"Legislation of Interest to County Officials" and "Public

Personnel"—will be of interest to readers of this section.]

It would appear safe to say that the 196 3 General As-

sembly enacted more laws relating to public welfare than an\'

General Assembly since the beginning of public assistance

programs in North Carolina in 1937. This was, undoubtedly,

due in large part to the report and recommendations of the

Commission To Study Public Welfare Programs. That Re-

port was submitted to the General Assembly in January ot

this year and called for 15 changes (excluding the ones that

could be effected without legislation), 12 of which were

enacted in submitted or modified form.

Another contributing factcr to the many public welfare

changes was the adoption by Congress of The Public \X'el-

fare Amendments of 1962. These changes in the federal law

made possible modifications of the state law.

By way of contrast, this was not a bumper year for

laws falling into the area of Domestic Relations. There were

some and they are included in this article.

Public Welfare Administration

G.S. 13S-5 provides a $7.00 per diem and certain allow-

ances for members of state boards and commissions gener-

ally. This section had not been applicable, however, to the

members of the State Board of Public Welfare. Chapter 392

(SB 89) amends G.S. 13S-5 and G.S. lOS-1 to make it clear

that the members of the State Board of Public Welfare are

to receive the same per diem as is provided for other boards

and commissions.

G.S. 108-16 provided that the Commissioner of Public

Welfare, with the advice and approval of the Governor, was

to employ a whole-time executive to be known as "Director

of Public Assistance." The section then spelled out his duties,

provided method for determining his salary, and specified

his tenure in office. Chapter 138 (HB 155) repeals that sec-

tion in its entirety, thereby eliminating the position of Di-

rector of Public Assistance as a statutory position. Thus, th:

Director of Public Assistance is placed in the same position

with respect to method of employment, tenure, etc. as the

directors of the other divisions within the State Board of

PubUc Welfare.

Chapter 247 (HB 157) amends G.S. 108-11 and deals

with the size of the county board of public welfare. The
present law concerning the size of, and method of appoint-

ment of, the county board of public welfare is unchanged
but this Act adds thereto authority for the board of coimt\

commissioners to increase (at an\' time) the size of th;

county welfare board from three to fi\'e members. If the

board of county commissioners makes such a decision, the

commissioners are to report that fact immediately to the

State Board of Public Welfare. If the size of the board is in-

creased to five members the five members are to be appointed
as follows: the board of county commissioners is to appoint
two members, one or both of whom may or may not be a

member or members of the board of county commissioners;
the State Board of Public Welfare is to appoint two mem-
bers; and the four members so appointed are to select a fifth

member. If the four appointed members are unable to agree

on the selection of a fifth member, he is to be appointed bv
the senior resident superior court judge of the district in

which the county is located.

The last paragraph of present G.S. 108-11, which pro-

vides for the rotation of the members, is rewritten to pro-

vide that if the county welfare board is composed of three

members, the term of the member appointed bv the State

Board of Public Welfare is to expire on Tune 30, 1963. and
trienniallv thereafter; the term of the member appointed bv
the board of county commissioners is to expire on Tune 30.

1965, and triennially thereafter; and the term of the third

member is to expire on June 30, 1964, and trienniallv there-

after. In the event that the countv welfare board is in-

creased to five members, the State Board of Public Welfare
is to appoint an additional member for a term expiring simul-

taneously with the term of the existing member appointed bv
the countv commissioners, and the countv commissioners 3re

to appoint an additional member for a term expiring sim"l-

tineouslv with the term of the existing member appointed bv
the State Board of Public "Welfare; thereafter all appointments

are to be for three years upon the expiration of the term of

any member. The Act goes further and spells out that it is

the intent of this proviMOn relating to five member boards

to provide for th" ipnointment of one member by the board

of county comrnissi^ners and one member by the State Board
of Public ^V'^elfare in each year exceot for every third year

when the fifth m»'mbpr is appointed.

The Act also provides that if the board of county com-
missioners elects to have a five-member board and thereafter

desires to return to a three-member board, it may do so ef-

fective on July 1st next following the decision to reduce the

size of the board to three members. On the said July 1st, the

term of one member appointed by the State Board of Public

Welfare and one member appointed by the county commis-

sioners shall thereupon cease. The term of the member ap-

pointed bv the State Board of Public ^"elfare whose term

would have expired on June 30, 1965, or triennially there-

after, shall thereupon cease; and the term of the member ap-

pointed by the count)- commissioners whose term would have

expired on June 30, 1966 or triennially thereafter, shall there-

upon cease. Thereafter the terms of the three remaining mem-
bers shall expire as provided previously.
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Nine counties are exempt from this chapter and, there-

fore, mav not increase the size of the county board of public

welfare from three to five members. Those counties are: Alex-

ander, Burke, Cabarrus, Chatham, Columbus, Gaston. Mitch-

ell, Pender, and XCatauga. By virtue of a local act Stokes

Countv must have a five-member board.

The present G.S. 10S-3S, dealing with public welfare ad-

ministrative expenses, provides that the board of county com-

missioners and the county board of public welfare, in joint

session, are to determine the number and salary of employees

of the countv board of welfare, having been advised by the

counts- director of public welfare and the State Board of

Public \C"elfare. Chapter 24S
i
HB 15S) adds a provision at

the end of that sentence which provides: "Provided, ho\A

-

ever, that the members of the county hoards of welfare shall

not have a vote at such joint sessions."

Ch.ipter 139 (HB 165) amends G.S. lOS-11 by adding a

new paragraph thereto, immediately following the fourth

paracraph, which reads as follows: "Two or more county

boards of public welfare are hereby authorized to employ

jointlv a director of public welfare to serve the appointing

counties. The appointing counties must agree as to what por-

tion of the total salary of the director is to be paid by each

of the counties he serves. All laws referring to county direc-

tors of public welfare shall be applicable to a county director

of public welfare appointed to serve two or more counties."

Chapter S66 (HB 1116) adds a new G.S. 10S-7S.1 to

allow anv board of county commissioners to combine the tax

levies for an\' or all of the public welfare programs into one

levy, but reauires that the appropriations and expenditures

for each of the various programs and purposes be separatelv

stated and accounted for.

Chapter i' 3 S (SB 94) amends present G.S. lOS-73.1.

which deals with the levy of county taxes for purposes of

aid to the permanentlv and totally disabled, by removing
from that section the five cents limit on the amount of the

special levy for .APTD purposes.

Public Assist.\xce

The second sentence of G.S. lOS-3 5, dealing with the re-

moval of an old age assistance recipient from one countv to

another, provides: "The county from which the recipient

moves shall pay the assistance for a period of three months
following such removal, not in excess of amount paid before

removal, and thereafter assistance shall be paid h\" the count\"

to which such recipient has moved." Chapter 136 (HB 125)
deletes the words "not in excess of the amount paid before

removal," thereby authorizing the countv to which the re-

cipient has moved to determine the appropriate grant which
may or may not be more than the grant prior to removal.

Chapter 7SS (SB 310) adds G.s". lOS-73.10.1 setting out

in the statutes the eligibility requirements for aid to the per-

manently and totallv disabled. Thev are:

"(1) Is at least IS years of age and under 6> years of

age;

"(2) Has resided in this State for one year immediatelv
preceding application for assistance;

"(3) Has not sufficient income or other resources to pro-

vide reasonable subsistence compatible with decencv
and health;

"(4) Is not an inmate of a public institution or an in-

stitution for tuberculosis or mental diseases;

"(5) Is not a patient in a medical institution as a re-

sult of having tuberculosis or psvchosis;

"(6) Is found to be permanently and totallv disabled

within the meaning of this section. A permanenth-
and totally disabled person is one who because of a

mental or physical impairment is according to the

present diagnosis substantially precluded from doing
any work. The impairment must be of major impor-

tance and must be a condition not likely to improve
or which will continue throughout the hfetime of
the individual; and

"(7) Is not receiving any pubhc assistance from the
State or from any political subdivision thereof, or
any other type of Federally aided public assistance."

These requirements for APTD are substantially the same
as the eligibUity requirements heretofore spelled out in the
Public Assistance Manual except for the addition of the re-

quirement that the appHcant have resided in the state for
one year immediately preceding the application for assistance.

This Chapter also provides: "For the purpose of determin-
ing whether or not applicants for assistance are permanently
and totally disabled within the meaning of this section, the
Board of County Commissioners of any county, with the ap-
proval of the County Board of Pubhc Welfare, may set up
in the county a Medical Review Board who shall review all

medical examinations of applicants applying for assistance
and certify their findings of disability to the State Board of
Public Welfare in the manner and form prescribed by said
State Board."

Chapter 108 5 (SB 397) adds three new sections to Article
3 of Chapter 108 of the General Statutes (G.S. 108-73.1'' i

108-73.12.2, and 108-73.12.3) to provide for a lien upon
the realty, and a claim against the recipient and his estate,
of all recipients of APTD, to the extent of the total amount
of assistance paid to the recipient from and after October 1,

1963. The claim and lien, and the provisions for the enforce-
ment thereof, are the same as the present law governing the
old age assistance lien law.

Chapter 5 51 (HB 161) rewrites the law of North Caro-
hna relatlnt^ to equali7ing funds for the public assistance oro-
grams. It first amends G.S. 108-73 to authorize the State
Boird of Allotments and Anneal to set apart and reserve out
of the aopropriations for APTD (.is well as OAA and ADC)
funds for eauaUzing purposes. These funds are to he dis-
tributed to the counties according to the needs therein in
conformirv with the rules and regulations adopted bv the
State Board of Allotments and Appeal, producing, as far as

practicable, a iust and fair distribution thereof.

The second part of this Chapter deletes from G.S. 108-73
the renuirement of a lOd tax levy by a countv in order to be
eligible for equalizing funds.

Chapter 3sn (SB 91) amends the laws relating to aid to
d'-pendent children grants by adding a new section, num-
bered G.S. 108-76.6, which provides: "In addition to the
use of personal representatives as authoriz-'d in G.S. 108-76.3
throueh G.S. 108-76.5, the State Board of Public Welfare
IS to adopt rules and regulations providing for the use of
protective pavments to the extent authorized bv Title IV
of the Federal Social Securltv Act. when It is determined that
the pa\ee in an aid to dependent children cise fails to use
the assistance funds for the purpose for which thev were
intended." The Social Security Act Hmits the use of protec-
tive pavments to 5^ of the ADC caseload.

Chapter 1013 (HB 906) rewrites G.S. 108-71 reining to
the obtaining of .^DC bv fraud and provides: "Whoever
knowinglv obtnns an Initial award of assistance, assistance,
a continuation of assistance after such initial ward, or as-

sistance greater thin that to which he is iustiv entitled.
Inltlillv or thereafter, when such person Is Ineligible and not
entitled to such assistance, bv means of willfully maklnp a

false statement or representation knowing same to be false,

or by means of falling to disclose a material fact, or bv im-
personation or bv an\- fraudulent scheme, plan or device; or.
whoever knowingly attem-^ts to obtain or aids and abets anv
person to obtain an Initial award of assistance, assistance, a

continuation of assistance after such initial award, or assist-

ance greater than that to which he is justlv entitled, Inltlallv
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or thereafter, when such person is inehgiblc and not entitled

to such assistance, by means of willfully making a false state-

ment or representation knowing same to be false, or by

failing to disclose a material fact or by any fraudulent scheme,

plan, device, or impersonation, shall be guilty of a misde-

meanor, and, upon conviction, or plea of guilty, shall be

fined or imprisoned, or both, at the discretion of the Court."

Chapter 1062 (HB 907) rewrites G.S. 108-42 relating to

obtaining of OAA by fraud and is substantially the same as

Chapter 1013 above except that it also covers disposing of

property with intent to defeat the purpose of the OAA
Article.

Chapter 1024 (HB 990) relates to obtaining APTD by

fraud and is substantially the same as Chapter 1013 above.

Chapter 1061 (HB 888) rewrites G.S. 108-SO to specify

certain conditions of eligibility for ADC as follows:

"(1) No child having passed his sixteenth birthday shall

be eligible for assistance if such child has the ability and

capacity for gainful employment, imless the child is regu-

larly enrolled and attending school or unless no gainful em-
ployment is available: Provided that no such child will be

eligible for assistance during the summer months unless n)

gainful employment is available.

"(2) No parent with whom a dependent child is livin ;

shall be made the payee of an assistance grant if such parent

has the ability and capacity for gainful employment and is

not employed (either on a part or full time basis) unless the

parent is needed in the home to provide continuous care for,

or supervision over, a child or children in the home, or unless

no gainful employment is available.

"(3) Any child or parent required by this section to

engage in gainful employment, but for whom no gainful em-

ployment is available, shall be registered with an employment

service and shall make reasonable and continuous efforts to

find gainful employment. Proof of registration with an em-

ployment service shall be provided by the child or parent to

the County Welfare Department."

Since this Act rewrites G.S. 108-50 which was the "ADC-
Unemployed Parent" law, the "ADC-Unemployed Parent"

law is repealed.

Hospital and Medical Care of Needy

Chapter 5 99 (SB 8) is an enabling act authorizing the

establishment of a program of medical assistance for the aged

and other groups in North Carolina. It amends Parts 4 and

4A of Article 3 of Chapter 108 of the General Statutes and

adds a new Part 4B entitled "Medical Assistance for the

Aged." It provides that the State Bo.ird of Public Welfare is

authorized and empowered to establish from Federal, State,

and county appropriations available for the purpose, a fund

to be known as the "State Fund for Medical Assistance for

the Aged," and to adopt rules and regulations under Avhich

payments are to be made out of said Fund in accordance with

the provisions of the Act. The non-Federal share of the cost

of the program is to be equally divided between the State

and the counties (except that equalization is authorized). The
Chapter provides that counties are to levy and impose, at

the time other county taxes are levied, a tax sufficient to

cover the county share of the cost of the program.

From the Fund established and within the limits of ap-

propriations made for the purpose, the State Board may pay

or cause to be paid all or part of the cost of medical services

for any person 6 5 years of age and over, when it is essential

to the health and welfare of such aged person that such medi-

cal services be provided, and when the total resources of such

person are not sufficient to provide the necessary medical

services.

The Chapter authorizes the acceptance of Federal grants

and provides "Nothing in this act or the regulations made
pursuant thereto are to be construed to deprive a recipient

of assistance of the right to choose the provider of the care

or service made available under this act within the provisions

of the Federal Social Security Law."
The Chapter also amends the present law relating to the

hospitalization of assistance recipients and of "no money
payment" cases so as to include out-patient hospital services

(as well as in-patient services) and the providing of neces-
sary drugs.

The effect of SB 8 on the present program for hospitali-

zation of assistance recipients and for the "no money pay-
ment" hospitalization program will be:

( 1 ) The "no money payment" program for the medically
indigent 6 5 years of age and over will be replaced by MAA
(medical assistance for the aged). This program is to pro-
vide both in-paticnt and out-patient hospital care. It is also

expected to provide for the payment of drugs and a dental
care program.

(2) For old age assistance recipients, aid to dependent
children recipients, and aid to the permanently and totally

disabled recipients, the present hospitalization program is to

be expanded to include out-patient hospital care and payment
for drugs.

(3) The ADC and APTD hospital care programs for "no
money payment" people are to be expanded to include out-
patient hospital care and drugs.

Chapter 1122 (SB 423) appropriates for the 1963-65
biennium: (1) $200,000 for the purpose of providing dental
care to persons 6 5 or over, in accordance with the provisions
of Chapter 599 (discussed previously); (2) $450,000 for
the purpose of providing out-patient services and drugs in

accordance with the provisions of Chapter 599; and" (3)
$100,000 for the purpose of assisting the counties in the
administration of the expanded medical programs provided
for in Chapter 599.

This Chapter authorizes the State Board of Public Welfare,
with the approval of the Advisory Budget Commission, to
transfer any of the funds appropriated by this Act between
the programs authorized by Ch.ipter 5 99. The State Board
of Public Welfare is also authorized, in its discretion, to

transfer and add to the $45 0,000 appropriation for out-patient
services and drugs "all or any portion of the appropriation
for old age assistance, aid to families with dependent children,

and aid to the permanently and totally disabled as are neces-

sary to include in the monthly grants to persons covered
by such programs the Ten Dollars ($10) per month for
medical care, in order that medical care for public assistance

recipients may, insofar as is practicable, hereafter be provided
on a vendor payment basis."

Ch.ipter 1142 (HB 218) appropriates to the State Board
of Pubhc Welfare, for the 1963-65 biennium, $325,000 "for
the purpose of paying the actual costs of hospitalization of
public assistance recipients in the three categories of old age

assistance, aid to dependent children, and aid to the perm-
anently and totally disabled, up to but not in excess of
twenty dollars ($20.00) per da\-." The Chapter also appro-
priates $175,000 to be used by the State Board "for the

purpose of paying the actual costs for hospitalization for the

'no money payment' medically indigent, up to but not in

excess of twenty dollars ($20.00) per day."

Chapter 1171 (SB 49 3) authorizes the State Board of

Public Welfare "to make arrangements and contracts with
other State agencies or private organizations, including those

governed by Chapter 5 7 of the General Statutes [Chapter 5 7

relates to hospital and medical service corporations] , whereby
such agencies or organizations can act as agent of said State

Board of Public Welfare in arranging for the providing of

any or all of the services described and authorized by the

provisions of Chapter 108 of the General Statutes or for

agreements with suppliers or for arrangements as to payments
of suppliers."
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Divorce

Chapter 540 (HB 229) amends G.S. 50-10 (requiring

jury trial in divorce cases) by adding a new sentence thereto

which reads as follows: "Notwithstanding the above pro-

visions, the right to have the facts determined by a jur)-

shall be deemed to be waived in divorce actions based on two

years separation as set forth in G.S. 50-5(4) or 50-6, where

defendant has b;en personally served with summons, or where

the defendant has accepted service of summons, whether

within or without the State, unless such defendant, or th;

plaintiff, files a request for a jury trial with the Clerk of the

Court in which the action is pending, prior to the call of

the action for trial." If the case is tried without a jury, the

presiding judge is to answer the issues and render judgment

thereon.

Chapter 1173 (SB 569) amends G.S. 50-5(6) so as to

provide an alternate basis of establishing incurable insanity

for divorce purposes. It authorizes the divorce if the evidence

shows (1) that the allegedly insane spouse was adjudicated

to be insane more than 5 years preceding the action for

divorce; (2) that such insanity has continued without inter-

ruption since such adjudication; and (3) proof of incurable

insanity existing after the institution of the action for divorce

is furnished by the testimony of two reputable practicing

physicians, one of whom must be a psychiatrist.

Adoptions

Chapter 696 (HB 775) rewrites subsection (c) of G.S.

4S-4 relating to residence requirements for adoption purposes.

The present law requires that the petitioner or petitioners

must have resided in North Carolina, or on federal territory

within the boundaries of North Carolina, for one year next

preceding the filing of the petition. This new Chapter pro-

vides that in cases where the petition is for adoption of a

stepchild, the petitioner must be in fact residing in North
Carolina, or on federal territory within the boundaries of

North Carolina, at the time the petition is filed, but does not

require that the residence have existed for a period of one

year.

Ch.ipter 967 (HB 585) amends G.S. 4S-23 to clarify the

inheritance rights of adopted children. The present language

of G.S. 48-23 (a), to the effect that upon the entering of

the final order of adoption the relationship of parent and

child is established and the child is entitled to inherit both

real and personal property by, thi'ough and from the adoptive

parents, remains the law. This Chapter adds a new sub-

section (b) to that section to make it clear that "the natural

parents of the person adopted, if living, shall, from and

after the entry of the final order of adoption, be relieved of

all legal duties and obligations due from them to the person

adopted, and shall be divested of all rights with respect to

such person."

This Chapter also adds a new subsection (c) which pro-

vides: "(c) From and after the entr\- of the final order of

adoption, the words 'child', "grandchild", 'heir', 'issue', "des-

cendent', or an equivalent, or the plural forms thereof, or

anv other word of like import in any deed, grant, will or

other written instrument shall be held to include any adopted

person, unless the contrary plainly appears by the terms

thereof, whether such instrument was executed before or after

the entry of the final order of adoption and whether such

instrument was executed before or after the enactment of

this Act."

Present subsection (b) of G.S. 48-23 is encompassed in

a new subsection (d). It continues the present law to the

effect that if an interlocutory decree of adoption has been

entered and one of the petitioners dies before the final order

of adoption has been entered, the wife or husband of the

deceased petitioner ma\' go ahead and obtain a final order

of adoption in which case the child may inherit from the

deceased petitioner. It adds a provision that in such cases

the adopted child shall be held to be the "child, grandchild,

heir, issue, descendent, or an equivalent of such deceased

petitioner or of his or her ancestor, as the case may be, and

any such word or words of like import appearing in any

deed, grant, will or other written instrument shall be held

to include, whenever appropriate, said child unless the con-

trary plainly appears by the terms thereof."

Chapter 12 58 (HB 8 89) adds a new section to the

adoptions laws, numbered G.S. 48-6.1, which reads as fol-

lows: "Wherever it has been judicially determined in a pro-

ceeding instituted pursuant to the provisions of N.C.G.S.

110-2 5.1 that a child born out of wedlock is living under

such conditions that the health or general welfare of such

child is endangered by its living conditions and environment,

then, the consent of the mother to the adoption of such

child shall not be necessary as a prerequisite to the validity

of the adoption of said child." G.S. 110-25.1, added by

Chapter 1259, is discussed under the heading "Juvenile

Courts", supra.

Jl\exile Courts

Present G.S. 110-31 provides, in part, that the county

director of public welfare is to be the chief probation officer

of every juvenile court in his county and is to have super-

vision over the work of any additional probation officer who
may be appointed. Chapter 63 3 (HB 5 80) adds a proviso

to that section as follows: "Provided, that in these counties

which have a domestic relations court or a juvenile court

with is own probation staff separate from the county de-

partment of public welfare, the chief probation officer duly

appointed by the judge of such domestic relations court or

juvenile court shall be the chief probation officer of the court

rather than the county director of public welfare and shall

have supervision of all probation services authorized under

this Article."

Chapter 631 (HB 121) deals with the authority of a

juvenile court judge to make a disposition of a child when
the court is satisfied that the child is in need of the care,

protection and discipline of the state and adjudicates the child

to be delinquent, neglected or in need of more suitable

guardianship. The law had provided, as one of the alternative

dispositions, in such cases, the commission of the child to

the custody of the State Board of Public Welfare to be placed

by such Board in a suitable institution, society or association

as specified in subsection 4 of G.S. 110-29. This Act re-

writes that law [G.S. 110-29(3)] to provide that the

juvenile court judge is authorized to commit the child to

the custody of the county department of public welfare of

the county in which the child has legal residence, to be

placed by said department in a suitable home (again, as

designated in subsection 4 of G.S. 110-29). The Act further

specifies that the county department of public welfare to

which custody is awarded is to be responsible for the general

oversight and supervision of the child and is to pay the cost

of care for said child.

The juvenile court taking jurisdiction is to have authority

to determine the legal residence of the child and to award

custody of said child to the county welfare department of

the county which has been determined by the court to be

the legal residence of the child. However, if it appears to

the judge of the juvenile court exercising jurisdiction over

the child that the child might be a legal resident of some

county other than the county in which the court is sitting,

then the judge of the court is not to enter a final order

pertaining to the custody of the child until at least ten days

notice shall have been given to the county department of

public welfare of the count)- which the judge determines

probably is the legal residence of the child. The count\

welfare department thus given the ten days notice is to

have an opportunity to appear and show cause why the
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legal residence of such child should not be found to be in

that county.

Chapter 1259 (HB 890) adds a new section to the

juvenile court law, numbered G.S. 110-25.1, which relates

to certain illegitimates. It provides: (1) whenever it comes

to the attention of the State Bureau of Vital Statistics or

any local official that a child has been born to a woman b\'

a father other than her husband, which woman has previoush'

given birth to two or more children out of wedlock, such

Bureau or local official is to furnish that information to the

local health director of the county of residence of such

woman; (2) the local health director is to notif\-, by regis-

tered or certified mail, such mother that she is, or may b;;,

subject to the provisions of this section, and instruct her

to report to the county director of public welfare in the

county of her residence for consultation and advice within

fifteen (15) days after receipt of such letter (a copy of the

letter is sent to the county director of public welfare and

if the mother fails to report within 1 5 days the county

director is to begin the investigation hereinafter required) ;

(3) the county director of public welfare is to advise the

mother and is to make, or cause to be made through his own
staff or through the staff of a private social agency, an

investigation for the purpose of determining if such child

and anv other children living with such mother, are hving

under such conditions, or are under such improper or in-

sufficient guardianship or control, as to endanger the health

or general welfare of any such child or children, withm the

meaning of subsection (2) of G.S. 110-21; (4) if, upon

such investigation, the county welfare director is of the

opinion that the health or general welfare of any such child

or children is endangered, the director or the private social

agency is to consult and advise with the mother of such

child or children to the end that such conditions and sur-

roundings might be improved, and proper and sufficient

guardianship and control might be established; (5) if, after

such consultation and advice the director is of the opinion

that the health or general welfare of any such child or children

is and will continue to be in danger, then the director is to

file with the juvenile court a verified petition stating the

alleged facts (upon the filing of such petition, the issuance

and service of summons and the making of any interlocutory

orders is to be in accordance with the provisions of G.S.

110-26, G.S. 110-27, and G.S. 110-2S); and (6) the court

then conducts a hearing and if, upon said hearing, the court

is satisfied that the health or general welfare of any such

child or children is in danger, and that such child or children

are in need of more suitable guardianship, then the court may
thereupon take action as, in its discretion, it deems proper

and suitable, and as provided in G.S. 110-29 (2), (3), (4),

or (5).

Chapter 910 (HB 226) makes Xorth Carolma a party to

the "Interstate Compact on Juveniles." It authorizes the

Governor to execute a compact on behalf of the State with

any other state or states legally joining therein in substantially

the form set out in the Act. Although the Compact sets

out detailed procedures concerning interstate actions dealing

with juveniles, perhaps the best summary of the Act can

be obtained bv taking a look at Article I which deals with

findings and purposes of the Compact. Article I states the

finding that juveniles who are not under proper supervision

and control, or who have absconded, escaped or run awa\',

are likely to endanger their own health, morals and welfare,

and the health, morals and welfare of others. It further

points out, therefore, that the co-operation of the states that

are a partv to the compact is necessary to provide for the

welfare and protection of juveniles and of the public with

respect to ( 1
) co-operative supervision of delinquent juveniles

on probation or parole; (2) the return, from one state to

another, of delinquent juveniles who have escaped or

absconded; (3 ) the return, from one state to another, of non-
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delinquent juveniles who have run away from home; and

(4) additional measures for the protection of juveniles and

of the public, which any two or m.ore party states may find

desirable to undertake co-operatively. In carr\'ing out the

provision of the compact the part)' states are to be guided

by the non-criminal, reformative and protective policies which

guide their laws concerning delinquent, neglected or dependent

juveniles generalK'. It is to be the policy of the compact
states to co-operate and observe their respective responsibilities

lor the prompt return and acceptance of juveniles and de-

linquent juveniles who become subject to the provisions of

the compact. Some opinion has been exp/ess.'d thit, inas-

much as the compact was amended after introduction so as

to make it different from the compact that had been adopted

in most other states, there is a question ;'s to whether or not

the compact is legally effective in North Carolina insofar as

non-delinquent runaways are concerned.

Chapter 600 (SB S3), relating to sterilization operations

on a voluntary basis, involves the juvenile court if the person

requesting the operation is a juvenile. For a discussion of

this Chapter, see the article on "Public Heilth In this issue.

Gu.ARDIAN .XND \\",-\Rn

Chapters 111 (SB 43) and 112 (SB 44) authorize the

guardian or trustee of an incompetent, with judicial approval,

to make gifts from the principal and incom.e of an incom-
petent's estate for public, religious, charitable, literarv, scien-

tific, historical, medical or educational purposes. These chap-

ters spell out in detail the conditions under which judicial

approval may and mav not be given.

Chapter 113 (SB 45) authorizes a guardian or trustee of

an incompetent, with judicial approval, to declare a revo-

cable trust irrevocable and to make the Incompetent's hfe

interest the subject of a public, religious, charitable, literarv,

scientific, historical, medical or educational gift. This chap-

ter also spells out in detail the conditions under which
judicial approval may be given.

Chapter 999 (HB 571)'amends G.S. 3 3-48 to add infants

to the class of nonresident persons who have a right to have

personalty removed from North Carolina upon petition of

the guardian or trustee to the North Carolina court. This

Chapter also amends G.S. 3 3-49 (which prescribes contents

of petition for removal of personalty) so as to make it

applicable to a guardian or trustee petitioning for the re-

moval of a nonresident infant's property.

Married Women
Chapter 909 (HB 126) amends G.S. 52-12 (e) so as to

make voidable, instead of void, a conveyance of a married

woman's property to a third party and reconveyance to the

grantor and her husband as tenants by entirety without com-
plying with G.S. 52-12. The action to avoid must be brought

within seven years of recordation. Not validated are con-

veyances where an additional conveyance has been made on

the assumption that the reconveyance referred to above did

not create a tenancy by the entirety, and the Chapter does

not apply to pending litigation. This Chapter is not ap-

plicable to the counties of: Alleghany, Beaufort, Bladen,

Cabarrus, Caldwell, Craven, Duplin, Edgecombe, Halifax,

Haywood, Hyde, Jones, McDowell, Montgomery, Moore, New
Hanover, Pender, Pitt, Richmond, Robeson, Sampson, Scot-

land, Surrv, Wake and Warren.

Chapter 1209 (SB 45 5) calls for the submission at the

next general election of the question of whether or not the

portion of Article X, Section 6 of the North Carolina Con-
stitution which requires the written assent of the husband

to a convevance of realty by the wife shall be repealed. If

the vote is favorable, the Constitution will authorize the

married woman to convey her realty subject only to such

regulations and limitations as the General Assembly ma>

prescribe.
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Miscellaneous

Xnrsjng and Boarding Home Licensure

Chapter S59 (HB Sll) makes certain amendments to

the present law concerninj; the licensing of nursing homes

and boarding homes for the aged and infirm. It adds new

subsections 5 and 6 to present G.S. 130-9(e). New subsection

5 provides that any person may operate a nursing home

and a home for the aged and infirm "in the same building or

in two or more buildings adjoining or next to each other

on the same site". In such cases, "both the nursing home

and the home for the aged and infirm must comply with

standards prescribed by, and be licensed b\ , the State Board

of Health; it shall not be necessary for these combination

homes to secure a license from any other State agency; and

other State agencies must accept the standards prescribed

by, and the hcense issued by, the State Board of Health".

The State Board of Health is to consult with the State Board

of Pubhc Welfare regarding the standards for the boarding

home area of the homes licensed by the State Board of Health

as combination nursing homes and boarding homes for the

aged and infirm.

New subsection 6 makes it the duty of the State Board

of Health, in co-operation with the State Board of PubUc

Welfare, to prescribe the method for the evaluation of

residents in homes for the aged and infirm in order to de-

termine when any such residents are in need of professional

medical and nursing care as provided in licensed nursing

homes.

Soliatatiuii Liccmnre Exemption

Article 5 of Chapter lOS of the General Statutes provides

for the regulation by the State Board of Public Welfare of

organizations and individuals soliciting public alms. G.S.

lOS-84 exempts certain organizations from these require-

ments. Chapter 110 (SB 31) added to the list of exempted

organizations "any college holding membership in the North

Carolina College Conference."

Week-end Jailing

Chapter 63 2 (HB 232), among other things, adds a new
subsection (14) to G.S. 15-199 (dealing with suspension of

sentences and probation for persons convicted of crimes) to

provide that under certain circumstances the court may, v,ith

the defendant's consent and with a statement of the avail-

abihty of jail accommodations, require the convicted person

"to report to the sheriff of the county or to the chief of the

police of any municipality or other law enforcement officer

and submit himself to be incarcerated in the county or mu-
nicipal jail or other designated place of confinement during

week-ends or at such other times or intervals as the court

may direct." Furthermore, "the court may, with the con-

sent of the defendant, require the surrender of his earning!

less standard payroll deductions required by law, to the

county board of public welfare or other responsible agency."

After deducting from the earnings the amount determined

to be the cost of the defendant's keep while incarcerated, the

balance is to be applied as may be needed for the support and

maintenance of the defendant's dependents, and any sum
remaining is to be released to the defendant upon the ex-

piration of his suspension or at other times as the court may
direct.

Work Rclcinc Law Amendment

Chapter 469 ( HB 481), among other things, amends

G.S. 148-33.1 (f) which has provided that the earnings of

a work release prisoner were to be used: (1) to pay for his

keep; (2) to pay, through the county department of public

welfare, for the support of his dependents; and (3) to pay

any remaining amount to the prisoner upon his release. This

Chapter rewrites that section so as to specify different priori-

ties and provides: "After deducting from the earnings of

each prisoner an amount determined to be the cost of the

prisoner's keep, the prison department shall ( 1 ) allow the

prisoner to draw from the balance a sufficient sum to cover

his incidental expenses, (2) retam to his credit such amount
as seems necessary to accumulate a reasonable sum to he paid

to him on his release from prison, ( 3 ) cause to be paid

through the county department of public welfare such part

of anv additional balance as is needed for the support of the

prisoner's dependents."

Effect of Legitimation Under G.S. 49-10

Under G.S. 49-10, a procedure is provided whereby the

putative father of a child born out of wedlock may petition

the clerk of court to declare the child legitimate. The mother

and child are necessary parties to the proceedings. If the

clerk of court determines that the petitioner is the father of

the child, the clerk enters an order pronouncing the child

legitimated. Chapter 1131 (SB 5 08) rewrites G.S. 49-11 to

spell out the legal relationships created by such legitimation.

It provides: "The effect of legitimation under G.S. 49-10

shall be to impose upon the father and mother all of the

lawful parental privileges and rights, as well as all of the

obligations which parents owe to their lawful issue, and to

the same extent as if said child had been born in wedlock,

and to entitle such child by succession, inheritance or distri-

bution, to take real and personal propertv by, through, and

from his or her father and mother as if such child had been

born in lawful wedlock."

Penalty for Xon-Siipporf of Children

Chapter 1227 (HB 866) provides: "Any husband who,

without just cause or provocation, wilfully abandons his

child or children for six months and who wilfully fails or

refuses to provide adequate means of support for said child

or children during the six months period, and who attempts

to conceal his whereabouts from his lawful child or children

with the intent of escaping his lawful obligation for the sup-

port of said child or children, shall upon conviction thereof,

be guilty of a felony and punished in the discretion of the

court." The offense had been a misdemeanor heretofore. The
sponsor of this Chapter stated that its primarv purpose was

to make extradition easier in such cases.

Commission on Intergoi crnmentiil Relations

Resolution 80 (HR 943) provides for the appointment of

a Commission on Intergovernmental Relations. The Commis-
sion is to consist of nine members appointed as follows: two
members from the House of Representatives to be appointed

by the Speaker of the House; two members from the Senate

to be appointed by the President of the Senate; three mem-
bers who are county commissioners to be appointed by the

Chairman of the North Carolina Association of County
Commissioners; and, two state officials presently involved in

the administration oi federal-state-local co-operative pro-

grams to be appointed by the Governor. The Governor shall

designate one of the members as Chairman.

The Resolution directs the Commission "to study the full

range of intergovernmental co-operation in the financing and
administration of governmental activities. It shall give par-

ticular attention to existing federal grants which now par-

tially support activities carried on by the state and its coun-

ties, weighing the advantages of these grants against prob-

lems arising from the nature of intergovernmental co-opera-

tion in administration, and considering alternative methods of

financing and administering these activities. It shall also give

attention to the possibility of requesting the federal govern-

ment to return to the states the full range of welfare, health,

and educational programs in which the federal government
now participates, so as to allow each state and its local gov-

ernments to develop their own programs to meet the needs of

the state, and reducing federal taxation to the extent of the

(Continued on page 74)
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by Donald B. Hayman

Assistant Director

Institute of Government

PUBLIC PERSONNEL
chapter inuiihcrs givcu refer to the l'^>h} Session Laws of

North Carolina. HB and SB numbers are the numbers of bills

introduced in the House and Senate.

Major state-wide personnel legislation enacted b)' the

1963 General Assembly provides for sizable salary increases

for the State's top executive judicial and administrative of-

ficials and smaller increases for all other full-time permanent

employees, improved retirement system, increased mileage

allowance for employees who use their own cars while on

olScial business, increased Workmen's Compensation benefits,

an incentive awards program, and a 48-hour maximum work

week for all employees subject to the State Personnel Act.

Major local personnel legislation enacted by the 1963

General Assembly included a flood of county salary increase

bills, and several county salary and fees home rule bills, local

peace officers relief funds, and local retirement bills.

Of the 1,263 bills or resolutions enacted, 183 affected

some aspect of state, county and ^or local personnel adminis-

tration. An analysis of the new personnel acts reveals that 22

were state- wide acts, 137 were county acts, and 24 pertained

to cities and towns or their employees.

Compensation

State Officials Com ficnsation

Chapter 839 (SB 113) increases the salary of the Chief

Justice to $22,5 00, of other Justices of the Supreme Court

to $21,500, of Judges of Superior Court to $17,000, and of

district solicitors to $11,500.

Chapter 1178 (SB 666) increases the salary of the Gover-

nor from $15,000 to $25,000, the salaries of the Secretary of

State, State Auditor, State Treasurer, Commissioner of Agri-

culture, Commissioner of Labor, and Commissioner of Insur-

ance from $12,000 to $18,000. The salaries of the Attorney

General and the Superintendent of Public Instruction are in-

creased from $13,500 to $18,000. All salary increases are ef-

fective July 1, 1963.

State Employee Compensation

Chapter 68 3 (SB 13) grants a $120 annual salary in-

crease to each permanent, full-time employee subject to the

State Personnel Act or the salary setting authority of the

Advisory Budget Commission. The minimum, maximimi, and

each step in the State Personnel salary schedule is increased

by that amount. PubUc school teachers were granted an in-

crease of $15 per month for the first year of the biennium

and an additional $10 for th-' second year of the bienniu"-).

Funds were appropriated to the institutions of higher educa-

tion to be used on a merit basis that would permit the salaries

of academic personnel to be increased 10 per cent each year

of the biennium.

The appropriation act also provides funds for automatic

and merit silary increases in accordance with the provisions

of the State Personnel Act, and for continuing the salary ad-

lustmcnls program for which funds have been appropriated

since 19 5 9. The latter adjustments are to give salary in-

creases to employees whose duties have Increased and to keep
the salary plan competitive with other private and public em-
ployment in the area.

Mileage Allowance

Chapter 1049 (SB 623) increases the mileage allowance

for employees using their personal cars on official business

from $.07 to $.08 a mile.

County Employee Compensation

The 1963 General Assembly passed 63 county salary acts.

The General Assembly authorized or directed salary increases

for the chairman and/or members of the board of commis-
sioners in the following 2 5 counties: Ashe, Avery, Buncombe,
Camden, Cleveland, Davidson, Durham, Edgecombe, For-

syth, Gaston, Granville, Harnett, Haywood, Jackson, Jones,

Martin, Northampton, Pamlico, Person, Pender, Perquimans,
Richmond, Swain, Vance, and Washington.

Salary increases were authorized or required for one or

more of the county constitutional officials in the following 2 3

counties: Ashe, Cabarrus, Camden, Chowan, Forsyth, Frank-
hn, Granville, Guilford, Harnett, Haywood, Hyde, Jackson,

Jones, Mecklenburg, McDowell, New Hanover, Swain, Vance,
Wake, Watauga, Wilkes, Wilson, and Yancey.

County Salary Home Rule Increased

Evidence of the continuing and accelerating trend in

North Carolina toward county salary home rule can be seen

in the legislative history of this legislation. In 1950, county
commissioners of only seven counties were authorized to de-

termine the salaries of all elective and appointive officials and
employees. Only one other board could set the salaries of all

appointive officials and employees. Following the Institute's

first study of county salary home rule in 19 52, the number
of boards of commissioners with authority to set the salaries

cf elective and appointive officials and employees was in-

creased to 26 and the number of boards with authority to

set salaries of appointive officials and employees was in-

creased to 12.

After the 1961 General Assembly the county commis-
sioners of 45 counties could set the salaries of elected officials

and of 60 counties could set the salaries of appointive of-

ficials.

The 1963 Genera! Assembly adopted legislation providing

that commissioners of eight additional counties may hence-

forth set the salari' s of bath elective and appointive officials.

These counties include Ashe, Beaufort, Greene, Jackson,

Moore, Pasquotank, and Wilkes.

Today county commissioners in 5 3 counties are authorized

to set the salaries of elected officials, and commissioners in 66

counties are authorized to set the salaries of appointive of-

ficials and employees.
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The state-wide home rule .ict permitting county com-

missioners to determine the number and salaries of elective

and appointive officials appears as G.S. 15 3-48.5. Because it

contains a 20 per cent a year limitation on the increase ot

salaries, a number of counties have secured the passage of

bills exempting them from this limitation. The 1963 General

Assemblv granted greater salary setting discretion to com-

missioners of Henderson and Surry counties.

County Fees Home Rule

Most county officials in North Carolina are today paid a

salary, and all fees they collect are turned into the county

general fund. Only a few officials are still exclusively depen-

dent upon the fees they collect for their entire compensation.

The register of deeds in Polk was placed on a salary by the

1963 General Assembly. Less than twenty county constitu-

tional officials receive a majority of their compensation from

the fees they collect.

In spite of this shift from fees to salaries, fees for special

services rendered continue to be an important source of county

revenue. As the costs of providing these services increase,

county commissioners have asked that the fees be increased

in proportion to the cost of providing these services.

The first state-wide act authorizing county commissioners

to set fees and commissions was enacted in 195 3. This first

act was applicable to only 13 counties. The 1963 General

Assembly authorized county commissioners in Chowan, For-

svth, Halifax, Jackson, Person, Sampson, and Swain counties

to set all or most fees charged in those counties. With the

addition of these counties, commissioners may set the fees

of clerks of court in 54 counties, registers of deeds in 5 9

counties, and sheriffs in 48 counties.

Compensation of Municipal Officials

Fourteen local acts changed the salaries or authorized the

change of the salaries of the mayor and 'or aldermen in the

following cities and towns: Farmville, Grifton, Hazelwood,

Lexington, Lumberton, Maxton, Mt. Airy, North Wilkes-

boro, Rocky Mount, Sanford, Valdese, Waxhaw, Whitaker,

and Winston-Salem. Most of the acts authorize small salary

or per diem increases.

State Personnel Department

Incentiie Awanis

Chapter 1047 (SB 608) establishes an incentive award

program for State employees on a two-year trial basis. The

State Personnel Council was directed to adopt rules and regu-

lations governing the program. The Governor will appoint a

five-member Emplovees' Incentive Awards Committee to

determine what suggestions or innovations merit commenda-

tions or cash awards. Cash awards are not to exce?d 10 per

cent of the savings resulting from the first year of operation

following the adoption of the suggestion or a maximum of

$1,000, whichever is smaller.

Jurisdiction of Department ExfendcJ

Chapter 958 (SB 609) extends the jurisdiction of the

State Personnel Department to Include all hourly employees.

Chapter 1011 (HB 897) extends the department's jurisdic-

tion to include all officials and employees of the Eastern

North Carolina School for the Deaf and the North Carolina

School for the Deaf at Morganton.

4S Hour Maximum Work Week

Chapter 1177 (SB 647) provides thnt no State employee

subject to the State Personnel Act shall work longer than an

annual average of 48 hours a week.

Study of the State Personnel Practices

Senate Resolution 702 directs the State Legislative Coun-

cil to cooperate with the State Personnel Department in mak-

ing a study of the manner and methods of classifying State

positions of employment and fixing salary scales, and to re-
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port its findings and recommendations to the 196 5 General

Assembly.

Ci\iL Service

Chapter 25 8 (SB 243) establishes a three-member Con-
cord Civil Service Board with responsibility for the super-

vising the selection and promotion of policemen and firemen

of the city. An employee suspended bv the chief of the de-

partment may have a hearing before the Civil Service Board

which shall report its findings and recommendations to the

Concord board of aldermen.

Although not mentioning the words civil service. Chapter

1039 (HB 1346) attempts to increase the security of tenure

of employees and officers of the City of Leaksville. It amends
the city charter to provide that "such employees or officers

shall serve as long as their services are satisfactory, or until

they voluntarily sever their connections with the City . .
."

The charter amendment further provides that no salaried em-
ployee of the City shall be dismissed until he or she shall be

given an opportunity to be heard in his or her behalf in an

executive meeting, at which time, a quorum of the Board of

Commissioners must be present.

Workmen's Compensation
Chapter 604 (HB 477) amends the Workmen's Compen-

sation Act to increase the maximum weekly compensation

rate of disabled employees from $3 5 to $37.50 and total

compensation from $10,000 to $12,000.

Retirement
Thirty-three retirement or pension acts were enacted by

the 1963 General Assembly. Eight pertain to either state em-
ployees or state-wide retirement funds; fourteen authorize or

amend local retirement funds; and five establish or amend
local law enforcement officers' relief funds.

State Retirement Systems

Ten years ago a study of retirement systems in North
Carolina listed nine suggestions or proposed amendments for

improving the Teachers' and State Employees' Retirement

System. Included among the 195 3 suggested amendments were

vesting after fifteen years of service and a change to an

"average final salary" type of benefit formula. The 1963 Gen-
eral Assembly enacted both suggestions. With the enactment

of Chapter 687 (SB 363) all nine goals set for the Teachers'

and State Employees' Retirement System only a decade ago

were achieved. The other seven suggestions were adopted by

previous legislatures.

The old formula for determining a retirement allowance,

a money-purchase formula, was impossible for the average

employee to use in estimating his future retirement allow-

ance. It based the allowance on an employee's earning through-

out his career, including his low-pay years.

Under the new formula the employee's retirement benefit

will be based on an employee's five consecutive calendar years

of highest pay during the last 10 years of work for the State.

The new formula tends to adjust with the cost-of-living for

retirement purposes since benefits are based on a percentage

of high-pay years multiplied by all the years an individual has

worked for the State.

If a state employee's retirement occurs on or after his

6 5 th birthday, his allowance shall be equal to 1 per cent of the

portion of his average final compensation not in excess of

the maximum salary upon which he could contribute to So-

cial Security (now $4,800) plus 1 V2 per cent of his average

compensation for the five year period in excess of the maxi-

mum contribution to Social Security.

A portion of the cost of the increased retirement benefits

provided by the new formula will be financed by increasing

each emplo>'ee's contribution to the retirement fund by one

per cent. Employees will contribute four per cent of all

salary under <.4,800 and six percent of all salary in excess

of $4,800.

(Cnn/iniied on page 74)
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by Warren Jake Wicker

Assislant Direclor

Institute of Government

WATER RESOURCES
chapter numbers given refer to the 1963 Session Laivs of

North Carolifia. HB and SB numbers are the tiiinihers of bills

introdnccil in the House and in the Senate.

The 1963 General Assembly enacted some 60 bills .iffecting

in some manner the protection, use and development of water

resources. They ranged from local acts adding a county to

the water well drilling contractors license law to major re-

visions of the watershed improvement district statutes. In

terms of facilities being provided, significant changes were

made in the powers of counties and sanitary districts and

minor changes were effected in the case of cities and metro-

politan sewerage districts. Recreational uses of water re-

sources were the subject of a number of acts, including the

establishment of a special commission to study the question.

The legislation adopted will be reviewed in this summary
under six headings:

I. Regulatory Laws
II. Water and Sewerage Facilities

III. Watersheds
IV. Drainage Districts

y. Recreation
\T. Soil and Water Conservation

Regulatory Laws
Stream Sanitation

Chapter 1087 (SB 409) amends G.S. 143-215.3 and

authorizes the Stream Sanitation Committee to investigate any

killing of fish or wildlife of significant magnitude which is

known or believed to have resulted from the pollution of

waters of the state, and to recover damages caused by the

pollution, either by negotiation or by suit, if the killing was

caused by negligent or unlawful acts. The measure of the

damages is set as the replacement cost of the fish or wildlife,

plus the cost of investigations.

Proceeds collected from either negotiation or suit, after

deducting costs of investigations, are to be turned over to the

appropriate state agency to be used to replace the killed fish

or wildlife, or, if this is not practicable, for improving the

fish and wildlife habitat in the waters in question.

Well Drilling

There were ten local acts amending G.S. 87-82 to either

include or exclude certain counties from the operation of the

Water Well Contractor's License Act of 1961. Avery and

Buncombe Counties were exempted from the operation of the

Act. Alamance, Catawba, Davidson, Jackson, Lee, Cumber-

land, Nash, Orange, Stokes, Union, and ^"ake Counties were

brought under it. The Catawba act. Chapter 5 57 (HB 651),

provides that the licensing requirements shall apply to all

persons practicing the well drilling profession in Catawba

County, whether residents of the County or not. This is in

contrast to the general law which applies only to residents of

the counties subject to Its provisions.

Water and Sewerage Facilities

Metropolitan Seiierage Districts

G.S. 15 3-298 was amended by Chapter 471 (HB 609) to

provide a different procedure for the appointment of metro-
politan sewerage district boards in cases where the district

lies wholly within the corporate limits of two or more mu-
nicipalities. In such cases. Chapter 471 provides that each
municipality within the district shall appoint two members
to the district board and the members thus appointed shall

appoint a final member from within the district. All ap-

pointments are for four-year terms, and the appointments
by each municipal board are staggered, with one appointment
ever\ two years after the initial appointments.

This method of making appointments is in contrast with
the general approach which provides for appointments by the

board of county commissioners as well as by the governing
boards of political subdivisions within a metropolitan sewer-

age district.

Sanitary Districts

Under G.S. 130-126 sanitary district boards may consist

of either three or five members who serve two-year terms,

and who are elected by the voters of the district, except for

initial members who are appointed by the board, or boards, of

county commissioners pending the first election.

This statute was amended by Chapter 664 ( HB 533) to

provide for five-member boards with staggered four-year

terms (two or three members elected, respectively, at alter-

nate elections). The amendment provides that the five-mem-
ber, four-year staggered term arrangement may apply to

either the initial appointments or to subsequent elections,

however, the amendment stipulates that adoption of this ar-

rangement requires a resolution of approval by the board (or

boards) of county commissioners upon the request of the

sanitary district board. This requirement appears to eliminate

the possibility of adopting the five-member, four-year stag-

gered term plan initially since there would be no existing

board to make the request.

A procedure for the dissolution of sanitary districts which
have no bonded indebtedness and which are whoUv within the

corporate limits of a city or town is established by Chapter
5 12 (HB 615). Upon dissolution, all taxes levied bv the dis-

trict prior to dissolution, but which are collected after dis-

solution, are to vest in the city or town, as well as all prop-

erty and assets of the district.

Chapter 1247 (HB 839) amends G.S. 130-134 and 130-

138 to authorize the issuance of bonds b\' sanitary districts

for the purpose of acquiring and constructing district build-

ings, including fire stations, office buildings, and other facili-

ties. Maximum maturities for such bonds are 30 vears.

Sanitarv districts were previously authorized to contract

\\'ith political subdivisions of the state for the treatment of
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district sewage. Chapter 1232 (HB 1316) authorizes con-

tracts with private persons and firms for the same purpose.

Sanitary districts located in two or more counties ma)'

have a tax equity problem because different assessment ratios

are established in the different counties. Chapter 122 6 (HB
83 8) permits the sanitarv district board in such cases to

adjust the rates certified to the various boards of county com-
missioners so as to produce uniform rates for the property

owners within the district for district taxes. Such districts

which levy and collect their own taxes may vary rates in the

different counties to achieve the same purpose.

Counties

Authorit)- for counties to levy special assessments for the

construction, reconstruction and extension of water and

sewerage systems is provided by Chapter 9'i'i (SB 217), which

is to be codified as Article 24A of Chapter 1 5 3 of the Gen-

eral Statutes. Under this legislation, counties may levy spe-

cial assessments throughout the countv, except that no prop-

erty within a municipality may be specially assessed for

water and sewerage works without the approval of the mu-
nicipal governing board.

Either of rive different bases of assessment may be used:

1. Frontage on the lines.

2. The acreage of land served.

3. The valuation of the land (without improve-

ments) .

4. An equal rate per lot of lots served.

^'. A combination of two or more of the first four.

Partial exemption for corner lots is permitted, and all

land within a flood plain is totally exempt.

The assessment procedure calls for public hearings on

each proposed project, after mailed notice to all owners of

land affected. Similar hearings and notices are provided in

the case of assessments after projects are completed and the

costs to be assessed are determined. Property owners are given

the option of paying assessments in cash or in installments

over a period of ten years.

The board of countv commissioners may also hold as-

sessments in abeyance, without interest, for a period of ten

years or until structures on assessed property are actually

connected with the water or sewerage system, whichever is

less.

Finally, boards of count\' commissioners were also granted

authority to require connection to water and sewerage sys-

tems.

With respect to both the special assessment authority and

the connection power, the Act vests counties with authority

parallel to that possessed by cities for many years.

A total of 6 3 counties were exempted from the Act be-

fore its passage.

Mitchell and Watauga Counties were authorized by local

acts—Chapter 7S6 (HB 5 86) and Chapter 10 5 (HB 255),

respectively—to make appropriations for the purpose of mak-
ing water and sewer extensi:ns in a'"e-:s outside municipal

boundaries—authority which both Counties already pos-

sessed under the general laws.

Cities

Legislation relating to the provision of \\ ater and sewerage

services by cities was quite limited. The single general law.

Chapter 693 (SB 519), extends from five to ten years after

a bend order tikes effect, the time in which cities and coun-

ties may issue bonds when the bonds are being issued to fi-

nance the local unit's share of a joint Federal-local water sup-

ply project undertaken pursuant to the \v"ater Supply Act
of 195 8. Local financing in such cases is for the added cost of

water supply arrangem.ents to projects of the Federal govern-

ment which are primarily designed for navigation, flood con-

trol, irrigation, or multiple purposes.

Among the local acts relating to water and sewerage

facilities, the Raleigh special assessment act deserves men-
tion. Chapter 315 (HB 338) authorizes the City of Raleigh

to base water and sewer assessments on average costs for the

past year, plus anticipated increases in cost of labor and mate-
rials. This approach enables property owners to know in ad-

vance the exact assessment to be anticipated and the imme-
diate assessment of the costs after the project is completed

—

there is no delay while determining costs. Right of way costs,

if any, are to be in addition to the average costs of installa-

tions which are assessed.

\C'atersheds

A number of changes in the watershed improvement dis-

trict statutes and in local programs were made by the 19

watershed bills enacted bv the 1963 General Assembly. The
ma|or changes in the watershed improvement district statutes

may be summarized as follows:

1. Subsection (a) of G.S. 139-26 was amended to make
clear that the initial assessment should be for a period of

three years, should include all expenses of the district prior

to the first assessment and for the first three fiscal years

thereafter, and that debt service expenses are to be included

in the assessments. [Ch. 1228 (HB 1047)].
2. Subsection (e) of G.S. 139-26 was amended to make

clear that the trustees' power of correction, cancellation, re-

mission or adjustment of an\- particular benefit assessment

does not limit their responsibilit\' for maintaining the fiscal

integrity of the district and for providing for all debt serv-

ce needs by reassessment or otherwise. [Ch. 122 8 (HB 1047)].

3. G.S. 139-26 was amended with a new subsection (i)

to increase the maximum annual assessment from s5.00 to

S7.00 an acre. [Ch. 1228 ( HB 1047)].
4. Subsection (h) of G.S. 139-26 was amended to make

clear that assessments made subsequent to the initial assess-

ment should include provision or meeting all expenses of the

district, including debt service, administration, and the cost

of new or contemplated construction. [Ch. 1228 (HB
1047)].

5. Subsection (a) of G.S. 139-27 was amended to pro-

vide:

a. that owners of property assessed who do not give

notice within 1 5 days of confirmation of the

assessment roll of intention to pay assessments

in cash shall be deemed to have elected to pay in

installments. [Formerly, a notice from owners

was necessary to the scheduling of payments in

installments.]

b. that the period for installment payment of an

assessment may be as long as the trustees deter-

mine. [Formerly, it was not clear that there was

authority for an installment period of more than

three years.] [Ch. 1228 (HB 1047)].

6. A new section, to be designated G.S. 139-27.1, was

added to Chapter 139 of the General Statutes to make clear

that districts may incur indebtedness to be repaid over a

period longer than three \'ears and to levy assessments as

necessary to meet debt service on such indebtedness. [Ch.

1228( HB 1047)].

7. G.S. 139-28 was rewritten to provide clearly that the

trustees of a district have authority to incur indebtedness

with or without a referendum; to eliminate the requirement

that the Local Government Commission approve all indebted-

ness; to limit the term of anv indebtedness to a maximum of

20 \ears; and to make clear that indebtedness may take the

form of bonds, bond anticipation notes, benefit assessment

anticipation notes, or re\"enue anticipation notes. [Ch. 1228

(HB 1047)].

8. G.S. 139-31 was repealed and G.S. 139-30 and 32

were amended to eliminate references to the Local Govern-

ment Commission and its approval or participation in the
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issuance of bonds or other forms of indebtedness. [Ch. 122S

(HB 1047)].

9. Subparagr.iph (8) of G.S. 139-17 w.is .imended to

require that the petition asking for the estabUshment of a

watershed improvement district (and which is hied with the

supervisors of the soil and water conservation district) set

forth the maximum levy proposed for the initial assessment.

Prior to amendment, the petition set forth the maximum
possible lew of iS.OO an acre (now $7.00). [Ch. 1151 (HB
908)].

10. Chapter 1025 (HB 995) amended the notice re-

quirements contained in G.S. 139-2 5 with respect to beneht

classification and in G.S. 139-26 with respect to the amount

of assessments. As amended, these sections now require that

notices shall be mailed to owners as shown on the tax records

of the county, and to the address shown on these records. No
mailed notices at all are required in the case of owners of

land classified for no assessments. Prior to amendment, these

sections required mailed notices to all owners, and did not

provide that county tax records could be used to establish

ownership. Chapter 1025 (HB 995). In the eyes of water-

shed trustees and their attorneys who were instrumental in

obtaining passage of this legislation, it will minimize or

eliminate the necessity of costly title searches in connection

with the organization of districts. In any event it will

greatly simplify the task of notifying l.indowners of classifi-

cations and assessments.

11. G.S. 13 9-21 was amended to make a minor change

in trustee election procedure and G.S. 139-22 was amended
to provide for the payment of a per diem allowance and

necessarv expenses to trustees while enga£;ed in official duties,

rather than onlv for attendance at meetings of the board as

was the case prior to amendment. [Ch. 1026 (HB 996)].
12. Chapter 918 (HB 882) validates the creation of all

watershed improvement districts attempted or completed

prior to March 1, 1963, and amends subsection (m) of G.S.

139-18 to provide that the order declaring the district created

which the supervisors of the soil and water conservation dis-

trict certify to the State Soil and Water Conservation Com-
mittee and other officials and agencies must bs accompanied

by a certified copy of the petition asking for the establish-

ment of the watershed district.

In all, these changes should increase the flexibilitv in fi-

nancing on the part of watershed districts and simplify their

administration. For the most part, they are changes recom-

mended by trustees and their attorneys after some experience

with the organization and operation of watershed improve-

ment districts.

Local watershed legislation in the 1963 General Assembly
was primarilv concerned with the power of eminent domain
and special taxing powers for counties.

Six counties—Davie, Iredell, Polk, Rowan, Wake and

Yadkin—obtained the power of eminent domain in connec-

tion with srnill watershed programs in 1961 (Ch. 794, Ses-

sion Laws of 1961). In general, this act required that the

district renuest approval f^r the exercise of the power from
the State Soil and Water Conservation Committee and show
that at le.^st 75'^^ of the tracts needed for the particular con-

struction project has been secured without the exercise of the

power of eminent domain. This act also provided that county

programs, operated under Article 3 of Chapter 139 of the

General Statutes, would have the same power and that the

board of countv commissioners could exercise the power with

respect to a countv program.

Five more counties were brought under the terms of thi.

1961 leeislitirn this vear: McDowell [Ch. 637 (HB 951)1;

Guilford [Ch. 7*^4
( HB 1037)]; Stokes [Ch. 155 (HB 42)];

Yadkin [Ch. 401 (HB 235)], and Forsyth [Ch. 761 (HB
98S)]. With respect to county programs, the Stokes and For-

svth acts provide for exercise of the power by the board of

county commissioners whether the program was organized

under Article 3 of G.S. 139, or under any special act. And
Yadkin County, which had previously been under the 1961

legislation, was added to the Stokes special legislation with

respect to county operated programs.

Two counties—Rowan, Chapter 109 (HB 298) and Ire-

dell, Chapter 99 5 (SB 5 56)—removed themselves from the

operation of the 1961 legislation by rewriting the act to

eliminate the 75'; requirement and to provide that a countv
operated program would have the eminent domain powers
whether organized under Article 3 of Chapter 139 of th;

General Statutes or by special act. Two other counties se-

cured identical legislation with respect to eminent domain

—

Surry with Chapter 441 (SB 226) and Transylvania with
Chapter 49 5 (SB 342).

Thus a total of 1 2 counties now possess the power of

eminent domain in connection with small watershed pro-

grams.

Special acts for four counties were passed which authorize

the boards of commissioners in those counties to exercise the

powers set forth in Article 3 of Chapter 139 of the Gener-1
Statutes, the county watershed program powers, without a

referendum, and to levy county-wide taxes to support such a

proeram. Stokes [Ch. 156 (HB 43)], and Surry [Ch. 44?
(SB 227)], were authorized to levy a tax not to exceed 2

cents on the SI 00.00; Mitchell was authorized to lew a

maximum of 5 cent-, [Ch. 1033 (HB 1294^: -md Polk's

maximum levy was set at 7 cnts [Ch. 996 (SB 632)]. For-
syth County was vested with all the powers of the afore-

mentioned Article 3. rCh'-.f:'- ^-1 (HB 9^'"' 1. but is limited

to the use of nontax funds until approval of the voters in a

referendum is given for a maximum levy of 2 cents. The
first four of these counties join Y.idkin and Clay, which re-

ceived similar authority in 1961, in possessing authoritv to

levy a tax without a referendum.

The State budget approp-iuions bill (Ch. 683 (SB 1311,

included one major increase for watershed work, a S50 000
revolving fund to r^ssist local watershed organizations in

meeting their initial expenses.

The final piece of watershed legislation [Ch. 1147 (HB
817)], appropriated $.9,000 for 1963-64 and $4,000 for

1964-65 to be used in a study of the Ahoskie Creek water-

shed in Northampton and Hertford Counties.

Dra'nage Districts

Numerous amendments to the drainage district legisla-

tion in Subchapter III of Chapter 156 of the General Statutes

were made by Chipte- 767 (HB 1035). The most signifi-

cant changes resultins from this legislation a'-e:

1. Provides that the treasurer of the district, who ma\-

be a member of the board of commissioners of the district,

shall be appointed bv the clerk of superior court for the

county where the district was organized. Previouslv, the

treasurer of the countv served ex-officio as district treasurer.

2. Amends G.S. 156-83 to delete the requirement that

the drainage engineer be approved and recommended bv the

Board of ^"ater Resources.

3. Amends G.S. 15 6-97.1 to provide that assessment

anticipation notes issued bv the district commissioners mav
be either serial notes or an amortized note. Previouslv, onl\-

serial issues were authorized.

4. Adds a new section, to be designated G.S. 156-100.3,

which authorizes drainise district commissioners to establish

a sinking fund to be used to pay bonds and notes issued bv

the district.

5. G.S. 156-133 was rewritten to provide that the clerk

of superior court, rather thin the board of countv commis-
sioners, shall annually appoint an auditor for the district.

There were two local acts affecting drainage districts.

Chapter 104 (HB 64) includes the Town of Chadbourn
\\'ithin the Chadbourn Drainage District, and Chapter 142
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(HB 20 8) limits drainage district assessments for improve-

ment, enlargement, and extension of canals or structures in

Beaufort County to a total of $5.00 an acre, with a maximum
assessment of $1.00 an acre.

Recreation

The increasing importance of water resources to recrea-

tion was recognized in three general acts and in several local

acts. The major general act [Resolution 8.), (SR 510)]

authorized the creation of the North Carolina Aquatics

Recreation Study Commission to study all matters relating

to the recreational use of streams and waters of the state and

to develop specific recommendations for local and statewide

legislation. The President of the Senate is to appoint one

member from the Senate membership and the Speaker of the

House one member from the House membership. The Gover-

nor is to appoint the other eight members of the ten-member

Commission, one each from the following agencies: N. C.

Recreation Commission, Wildlife Resources Commission,

Wildlife Federation, Board of Health, Department of Con-

servation and Development, Department of Water Resources,

Stream Sanitation Committee, and the Attorney General's

Office. The report of the Commission is to be presented to

the Governor for transmission to the 196 5 General Assembly.

Chapter 1003 (HB 718) amended G.S. 75A-3 (c) to

allow the use of motorboat registration revenue to provide

access to public waters, including the acquisition of land.

Previously such revenue could be used only to enforce the

motorboat registration law and for educational work in con-

nection with boating safety.

Landowners are encouraged to give permission for the

recreational use of their lands for camping, hiking, hunting,

fishing and the like by Chapter 298 (HB 187) which re-

moves their liabihty for injury to persons or property result-

ing from such activities on their land. Liability is not re-

moved where charges are made for use of lands (including

waters) and in other circumstances where owner has a duty

to user to keep premises safe. [See Criminal Law, page — , for

a fuller discussion of this legislation.]

The local acts were concerned primarily with the safe

use of water for boating, fishing, swimming, and skiing, or

with the pollution of waters which have recreational value.

Typical of these was Chapter 510 (HB 59 5) which makes it

unlawful for skiers on Lake James in Burke and McDowell
Counties to ski so as to endanger swimmers.

Of more than routine interest was the defeat of one local

bill, SB 639 (HB 1293). This bill would have prohibited

ordinary drawdowns of lake levels on certain artificial lakes

in Davidson County in excess of three feet. As drafted, the

bill would have applied primarily if not exclusively to High
Reck Lake, a storage reservoir on the Yadkin River con-

structed to supply hydroelectric power for the aluminum
smelter works at Badin. High Rock Lake is under license

from the Federal Power Commission, and the subject of per-

missible lake level fluctuation is covered by the FPC license.

Any potential conflict between the Federal license and SB
639 failed to materialize, however, as the bill was reported

unfavorably in the Senate and was not reported out of com-
mittee in the House.

Soil and Water Conservation

Relatively minor procedural changes were made in the

Soil and Water Conservation district legislation by two acts

of the 1963 Legislature.

Chapter 815 (HB 818) amended G.S. 139-6 to provide

that the date of the annual election for members of the

county committee shall be at a date between December 1 and

December 15 selected by the committee, rather than during

the week of December in which the first Tuesday after first

Monday falls, as has previously been the case. The election

procedure is also set out.

Chapter 536 (HB 819) amends G.S. 139-7 to provide

that per diem and travel and subsistence expenses of super-

visors of soil and water conservation districts be the same as

provided in G.S. 13 8-5 for state boards, commissions, and

committees generally. The effect of this is to increase super-

visors' per diem from $5.00 to $7.00.

Chapters 290 (HB 333) and 701 (HB 862) added Jack-

son and McDowell Counties to the list authorized by G.S.

15 3-9 (35 'j) to cooperate with federal, state and local soil

and water conservation agencies and to appropriate nontax

funds for soil and water conservation purposes. More than

three-fourths of the counties of the State are now covered by

this statute.

Authority to spend tax funds for soil and water conserva-

tion purposes was granted to Anson, Bladen, Brunswick,

Chatham, Columbus, Davie, Duplin, Hoke, Jones, Lee, Mar-
tin, Onslow, Pender, Perquimans, and Sampson Counties by

Chapters 93 3 (HB 713) and 1230 (HB 1275).

Revision of the Courts...
{Contmucd from page 12)

warrants, and one general law to this effect. (See article in

this issue on new Criminal Procedure laws.)

By "omnibus" bill, the legislature appointed over 5 00

Justices of the Peace to two-year terms, and by Chapter 3 83,

Session Laws of 1963, ratified 7 May 1963, the jurisdiction of

Justices of the Peace in claim and delivery cases involving

the vendor-vendee relationship, was raised from $50 to $200.

In an advisory opinion of the same day to Senator Hamilton,

the Attorney General ruled that this enlargement of JP
jurisdiction was unconstitutional, since the old Article IV
(Judicial Department) of the Constitution fixing JP juris-

diction was still in effect. He further expressed the opinion

that the new Article IV would not be in effect until such

time as the legislature established a system of District Courts.

This was discussed in the June, 1963 issue of Popular Gov-
cnnncnf. The ramifications of this ruling have yet to be

fully explored.

Finalh', by local acts, costs in many inferior courts were

raised.

Planning
(Couthiucd from page 5-/)

killed by the General Assembly. However, Chapter 5 59 (HB
771) setting specifications of traffic control devices and re-

quiring State Highway Commission approval of such devices

on "system" streets, and Chapter 757 (HB 905) creating a

North Carolina Turnpike Authority, both were enacted.

Other Legislation

Planning officials will also be interested in Chapter 68 5

(SB 315) authorizing condominiums in North Carolina;

Chapter 790 (SB 326) authorizing municipalities to adopt

technical codes b)' reference; Chapter 403 (HB 381) making

requirements of the Uniform Map Law inappUcable to an-

nexation maps; Chapter 811 (HB 510) clarifying enforce-

ment responsibility under the State Building Code; and a

House resolution which directed the newly-created Legislative

Council to study the powers of municipalities with reference

to preservation of historic areas and to make recommenda-

tions for needed legislation.

Proposals to create a State Topographic Mapping Com-
mission (SB 148, HB 250) and to step up the rate of map-

ping the state, to require a vote on every new public hous-

ing project (SB 5 88), to require a vote on annexations (SB

39, HB 72), and to redefine the definition of "engineering"

in the laws governing its practice in such a way as to raise

jurisdictional questions with planners (HB 743) were among
the bills which failed of passage.
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Public Health
(Continued from page 60)

receive a license, nn applicant must meet the qualifications

presently prescribed in G.S. 90-143 and in addition he must

satisfy the Board of Examiners that he has completed two

years of college work and received credit for a minimum of

48 semester hours or its equivalent. It exempts from this re-

quirement persons now enrolled in, or who have already com-

pleted a course in, a reputable chiropractic college.

Chapter 1195 (HB 1337) changes the word "chiropody"

throughout the statutes to read "podiatry," and requires that

applicants for an examination for a license to practice po-

diatry must have two years of college or university instruc-

tion as a prerequisite for application.

Chapter 600 (SB S3) makes it lawful for physicians and

surgeons licensed in this State (and acting in collaboration

with at least one other physician or surgeon so licensed),

when requested bv any person 2 1 years of age or over, or

less than 2 1 years of age if legally married, to perform in a

hospital licensed by the Medical Care Commission, upon any

person a "surgical interruption of vas deferens or Fallopiin

tubes" as the case may be. A request must be made in writ-

ing for such operation at least 30 days prior to the perform-

ance thereof and the request must also be made by the spouse

of such person, if there be one, unless the spouse has been de-

clared mentally incompetent, a separation agreement has been

entered into between the parties, or the parties are divorced

either absolutely or from bed and board. If the operation is to

be performed on a minor a request must be made by the

minor, and the juvenile court of the county wherein the

minor resides, upon petition of the parent or parents, if they

be living, or the guardian, must determine that the operation

is in the best interest of such minor. No operation is to be

performed prior to 30 days from the date of the consent or

request therefor. The Act specifically provides that no physi-

cian or surgeon is to be liable either civilly or criminally by

reason of the performance of the operation if he performs it

in a non-negligent manner. It is also specifically stated that

this shall not affect the provisions of the law relating to

eugenical or therapeutic sterilization.

R. 80 (HR 943) creates a North Carolina Commission

on Intergovernmental Relations to study the full range of

intergovernmental co-operation in the financing and ad-

ministration of governmental activities. For further discus-

sion of this Chapter, see article on "Public ^''elfare" in this

issue.

Chapter 1142 (HB 218) makes appropriations to the

State Board of Public W'^elfare so as to increase from $16

per day to $20 per day the amount paid to hospitals for the

care of pubhc assistance recipients and medically indigent

persons who qualify for such welfare aid.

Chapter 1060 (HB 606) authorizes boards of county

commissioners to make and enforce regulations (applicable

to areas outside of municipalities unless a municipality agrees

that thsy shall be applicable within the municipality) for the

protection of public health, morals, comfort, safety, con-

venience and general welfare. It specifically provides: "Noth-

ing herein shall affect the authority of local boards of health

to adopt rules and regulations for the protection and promo-

tion of public health."

This Chapter docs not apply to H counties. They are:

Alamance, Alexander, Alleghany, Anson, Ashe, Avery, Burke,

Cabarrus, Caldwell, Carteret, Catawba, Chatham, Cherokee,

Clay, Craven, Dare, Duplin, Gaston, Graham, Halifax, Har-

nett, Hoke, Jackson, Johnston, Jones, Lee, Lenoir, Lincoln,

Macon, Madison, Onslow, Pamlico, Pasquotank, Pender,

Pitt, Polk, Randolph, Richmond, Rowan, Rutherford, Scot-

land, Stokes, Surry, Swain, Transylvania, A'ance, Warren,

Watauga, Wilkes, Wilson and Yancey.

Local Property Taxation
(Coii/iinic'il from page 46)

exemption from property taxation has been in the Constitu-

tion since the 1930's it has never been exercised. HB 531 was
designed to put it into effect, but the bill received an un-

favorable report from the House Finance Committee and was
not enacted.

Revaluation Schedule

In 19 59 the General Assembly adopted a comprehensive

real property appraisal law which set out the dates at which
each county in the state should conduct a revaluation of real

property b\- actual appraisal, thereafter requiring each county

to conduct such programs on an octennial basis (GS 105-

278). This was strong legislation, and it was a matter of wide

interest what the 1961 legislature would do if an individual

county sought postponement or re-scheduling. The same in-

terest continued in 1963. Although at least one county con-

sidered having postponement legislation introduced, no such

bill reached the floor of cither house, and the schedule enacted

in 195 9 remains intact.

Reassessment of Real Property in

Non-revaluation Year

Ordmarily the values assigned real property in a revalua-

tion year cannot be altered until a new revaluation is held.

The exceptions to this rule are set out in GS 105-279(3). Ch.

414 (HB 466) adds a new exception to the list: It requires

reassessment of affected real property in a non-revaluation

year if it has increased or decreased in value on account of

a change in the acreage allotment of any farm commodity if,

at the preceding revaluation, a fixed per-acre value was as-

signed to the allotment. Thus, if no per-acre figure was used

in valuing allotments in the revaluation, this subsection is not

available, and, in such a case, if allotments are changed the

tax authorities would have to decide whether other provisions

in GS 105-279(3) would justify reappraisal.

Tax Collection Records

As already noted, Ch. 784 (SB 286) gives boards of

count)' commissioners authority to dispense with division of

county abstracts and scrolls by race and business status. Al-

though GS 105-324, dealing with the preparation of tax re-

ceipts, requires no such division, most counties and munici-

palities have maintained race and business status divisions in

preparing and filing tax receipts. It is now clear that such

divisions are not required by law; both counties and cities are

free to prepare and file tax receipts in any way they find con-

ducive to efficiencv.

Pa'imext of Taxes

GS 10 5-296.1 requires certain state agencies administer-

inij, leasing, controlling, or owning timberlands to pay into

the general fund of each county in which timberlands are

situated an amount equal to 10*^, of the proceeds of the gross

sales of trees, timber, pulpwood, and other forest products

therefrom. Ch. 1120 (SB 419) increases this percentage from
10',' to 15','. Although not payment of taxes in the strict

sense, this is equivalent to a payment in lieu of taxes. (See

prior discussion of State-Owned Timberlands under Exemp-
tion.)

Collecting Taxes of a Different Unit

GS 105-3 86 establishes the conditions on which and pro-

cedures by which the collector of one unit may certify an

uncollected tax bill to the collector of another unit for col-

lection. The statute contains this significant language with

regard to the unpaid receipt and the sending collector's cer-

tificate: "Such receipt and certificate shall have the force and

effect of a tax list of his own unit in the hands of the collec-

(Conthtiied on page 75)
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Public Personnel
[Continued from [nigc bS

j

m.nt for .in employee's retirement contribution to vest trom

20 to H vears. As of July 1, 1963, a state employee with 15

As indicated above, the bill reduces the service requirc-

\ears of service may leave his contribution in the system and

receive a retirement allowance at age 60.

A companion feature allows an employee who separates

from State service and who is 5 years of age or more, with

at least 20 years of service, to begin drawing a reduced re-

tirement immediatel)-. Previously, the Act stated that reduced

retirement could be drawn after .3 years service, with no age

restriction.

Chapter 582 (SB 33 1) authorizes county and cit\' boards

of education to purchase non-forfcitable annuity contracts

for their employees.

Chapter 840 (SB 308) permits Justices of the Supreme

Court upon attaining 75 years of age and having served 8

years to retire on two-thirds of annual salary.

Chapter 1262 (HB 1393) requires members of the Teach-

ers' and State Employees' Retirement System with creditable

membership in the Local Governmental Employees' Retire-

ment System to file detailed statements of all service in such

local governmental units.

Chapter 95 3 (SB 544) authorizes the Board of Commis-

sioners of the Law Enforcement Officers' Benetit and Retire-

ment Fund to formulate regulations under which govern-

mental units or member may elect to pay into the fund to

an individual account ( 1 ) an amount not to exceed 1 5 per

cent of a member's compensation in any one year, and (2) a

sum not to exceed three times the value of prior service of

such member. This act required the State to contribute for

each State law enforcement officer an amount equal to three

times the value of prior service and an amount equal to three

times the cost of matching his contribution. Chapter 1123

(SB 545) which appropriated the State funds to carry out

the latter provision provided funds to double the amount of

the special matching appropriation (not triple as Chapter 95 3

provided) as a temporary supplemental retirement benefit to

members who retire beginning July 1, 1963. The benefit

would terminate upon the depletion of the appropriated fund

or on June 30, 1965.

Local Retirement Systems

While the General Assembh was fre£zing the oldest mu-
nicipal retirement funds in the state (the Wilmington police

and hre funds) because local administration had resulted in

insolvency, the General Assembly was authorizing five new
local retirement systems. The new local retirement systems

authorized were for Elkin, Leaksville, Mt. Airy, Pilot Moun-
tain, and Wayne Count\'. Two acts authorized adjustments

in the Durham City and Durham County and the City of

Wilson supplemental retirement plans.

Three municipalities amended their firemen's pension fund.

These included Albemarle, Morganton, and Salisbury. A new
firemen's pension fund was established for Goldsb:)ro firemen.

Eleven local acts pertained to local peace officers' relief

funds. New local relief funds were established in Caswell,

Dare, Lee, Richmond, and Stanly counties. The Franklin, Hali-

fax, Harnett, Johnston, Rowan, and \'ance county funds were

amended to increase court costs, or clarlf\' membership or

benefits.

Police Residence

The Supreme Court has held that a municipal policeman

is a public officer. The State Constitution provides that ever)'

legally registered voter shall be eligible to office, and the Su-

preme Court has interpreted this to mean that only registered

voters are eligible for office. To be a registered voter a citi-

zen must reside within the jurisdiction. However, in spite

of the efforts of the Attorney General to inform municipalities

of these facts and opinions, five local acts were enacted by
the 196 3 General Assembly authorizing pohce officers to re-

side outside the jurisdiction in which they hold office. These
acts were applicable to the towns of Bakersville, Hamlet,
Louisburg, Snow Hill, and all towns in Polk County.

Other acts of possible interest to public officials and em-
ployees: Chapter 3 32 (SB 25 5) authorized Winston-Salem
to establish auxiliar\- policemen and firemen; Chapter 714
(SB 5 37) authorized Raleigh to bu\- up to Si 0,000 of life in-

surance for each employee and pa)- all or part of the pre-
mium; and Chapter 1009 (HB 8 56) authorized the Governor
to employ counsel at State expense when it appears to the At-
torney General that a civil action has been commenced against

any State employee for any action taken in good faith in the

course and scope of the employee's work.

Public Welfare and
Domestic Relations

(Confiinu'J from page 66)

expenditures thus reduced so as to allow the states and the

local governments to increase their taxes to meet expendi-
tures. It shall provide opportunity to all agencies involved in

intergovernmental activities to present views and recommen-
dations concerning the activities, and it shall provide similar

opportunity to the general public. It shall present its con-
clusions and recommendations in the form of a report, which
shall be tiled with the Governor no later than September 1,

1964, for transmittal to the 196 5 General Assembly."

School Attendance Counselors

Chapter 123 3 (HB 74) makes several changes in the

provisions of the public school laws regarding enforcement
of attendance laws. It changes the term "attendance officer"

to read "attendance counselor" and "truancy" to read "un-
lawful absence." More important, it authorizes the salaries of

attendance counselors to be a part of the State's expenditure

for the operation of the schools, but does provide that the

school administrative units are to pro\ide in their local oper-

ating budgets for travel and necessar)- office expense "for

such counselors as may be employed through State and /or
local funds." The Act further provides: "The State Board of

Education shall determine the formula for allocating attend-

ance counselors to the various count)- and city administra-

tive units, establish their qualifications, and shall develop a

salary schedule which shall be applicable to such personnel;

provided thu persons now employed b\- countv and city

boards of edLication as attendance officers shall be deemed
qualified as attendance counselors under the tei-ms of this

Act, subject to the approval of said count^ and citv boards

of education; provided further, that until qualified persons

become avail.'.ble, county and city boards of education are

hereby authorized to employ as attendance counselors persons

not determined by the State Board of Education to be quali-

fied under the terms of this Act."

In rewriting G.S. 115-168, the following proviso is omit-

ted: "Provided, that in any unit where a special attendance

officer is employed, the duties of attendance officsr or truant

officer as provided by law shall, insofar as they relate to such
unit, be transferred from the county director of public wel-

fare to the special attendance officer of said unit."

Mental Health

For a discussion of new laws relating to the general area

of mental health, see the article on "Public Health" in this

issue. These include Chapter 669 (HB 797) providing for

creation of a Council on Mental Retardation; Chapter 1184
(HB 1154) which rewrites the laws relating to the commit-
ment of patients to institutions; and. Chapter 1166 (SB

182) which creates a State Department of Mental Health.
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The Cities
(CouthincJ from [lagc 1 1 )

application for ,i permit, for investigation of the applicant b}-

the municipality, for a reasonable limitation of activities as

to time and area, for submission of credentials and proof of

financial stability, and for posting of an adequate bond to

protect the public from fraud. This specific authority to

prohibit or regulate provides statutory authority for the

so-called Green River ordinance prohibiting solicitation for

magazine subscriptions, as well as for comprehensive regula-

tion in lieu of prohibition.

Chapter 488 (SB 141) makes moot many of th.' pro-

visions of municipal ordinances governing retail activities on

Sunday. The act rewrites G.S. 14-362.2 to make it a mis-

demeanor punishable in the discretion of the court to engage

on Sunday in the business of selling the following items:

clothing and wearing apparel; clothing accessories; furniture;

home, business or office furnishings; household or office appli-

ances; hardware; tools; paints; building and lumber supply

materials; jewelr\'; silverware; watches and clocks; luggage;

musical instruments; and recordings. Part or all of 39 coun-

ties—largely those with resort or tourist activities—are

exempted from the act. Constitutionality of the act has been

challenged by a number of discount houses. For a further

discussion, see the article on CRIMIXAL LAW AND
PROCEDURE.

Special legislation granting additional regulatory powers

to municipalities has dropped otf in importance as the volume
of general, discretionary legislation has increased. Chapter

828 (HB 1114) is of interest in that it authorizes Burlington's

council to submit the question of fluoridation of water sup-

plies to a vote of the people. The bill was introduced as a

state-wide act but passed as a local bill. Albemarle joined the

small number of cities with specific authority to license and

franchise ambulance operations. Chapter 848 (SB 472).

Sale of Beer, Wine and Ln/iior

A number of general laws amended the statutes relating

to beer and wine elections and to control of beer and wine.

See the article on CRIMINAL LAW AND PROCEDURE.
Although a state-wide bill to authorize ABC elections in

all municipalities failed, the volume of special acts authorizing

municipal ABC el:ctions seems to establish a different atti-

tude statewide toward controlling the sale of alcoholic bev-

erages than was present ten years ago. Special acts authorized

votes on ABC stores in Bunn, Burnsvillc, Granite Falls, Ham-
let, Hot Springs, Lenoir, Lillington, Monroe, Morganton,
Mount Airy, Roscboro, \'aldese, and Wadesboro, as well as

in Pender Countv. Efforts to secure authority for votes in

Blowing Rock, Brevard, and Lexington were unsuccessful.

Other Aliiiiicipal Fuitcfioin

Chapter 945 (SB 375) completely rewrites and revises

Article 8 of Chapter 160 dealing with the government of

public libraries. The primary emphasis of the revision is to

permit greater flexibility in the joint operation and financing

of library service by two or more counties, two or more
municipalities, or by one or more municipalities in conjunction

with one or more counties. To the extent that there is a

definite trend toward larger administrative units for library

administration (county-wide or regional), municipal officials

will be interested in the ease with which joint contractual

arrangements with a county or another municipal library can

be made under the new statute. Since the act is detailed,

officials interested in more effective public library services

should consult their library board or the North Carolina State

Librarv for futher information.

COXCLUS'ON
Limitations of time and space discourage further analysis

of the total volume of special legislation, and further analysis

of state-wide legislation. There are interesting implications

in the charter revisions of many municipahties, just as there

are many fine points in new general legislation which will

intrigue, anno)' and perhaps delight municipal officials

throughout the state. More than an\thing else, the net result

of the 196 3 General Assembl)' is, as indicated in the intro-

duction, that municipalities were neither greatly harmed nor
greath' benefitted.

As municipal officials look forward to 1965, they must,
however, seek for a better state-wide understanding of their

particular problems and functions in an increasingly urbanized
society.

Local Property Taxation
(Contiuncd from page 73 )

tor receiving it, and it shall be the duty of such collector to

proceed immediately to collect such taxes by any means b\-

which he could lawfully collect taxes of his own unit."

Despite the fact that most units operate under the ten-

year statute of limitations contained in GS 105-422, a sub-
stantial number do not. Many may collect taxes for anv year

since 192 6. In those instances in which such a unit certifies

a bill more than ten years past due to a unit under the ten-

year statute, serious questions arise about the authority of the

collector in the receiving unit. Attorneys do not agree on the

answers. Under the sponsorship of the North Carolina Tax
Collectors Association, the League of Municipalities, and the

North Carolina Association of County Commissioners, the

1963 General Assembly passed legislation to clarify the mat-
ter. Ch. 132 (SB 185) inserts a provision in GS 105-383 to

prohibit forwarding any unpaid tax bill to another unit for

collection after ten years from the date the bill became due.

This seems to cover the problem except in those receiving

units which happen to have statutes barring collection less

than ten )ears after the due date.

Adjustment, Compromise, and Rebate oi Principal,

Interest, and Penalties

In April 1962 the Institute of Government published

Property Tax Bulletin No. 23 which was devoted to an
analysis of GS 10 5-40 5, a statute authorizing, under certain

conditions, downward adjustment in a propertv owner's as-

sessment or tax bill against property destroyed, partially de-

stroyed, or damaged by tornado, cyclone, hurricane, or other

wind or windstorm. The numerous problems of interpreta-

tion, administration, and constitutionalitv were presented in

that bulletin and need not be repeated here. Several associa-

tions of local officials directly concerned with this statute

made its repeal part of their 1963 legislative programs, and
their eff'orts were successful. Ch. 548 (SB 186) repeals GS
105-405.

Game, Fish-Boat Law...
iCdittinucJ from page 44

1

Statutes. The modification, which mav well no longer be

in effect, purports to authorize the purchase of unculled

oysters in the three counties named. Chapter 611 (HB 7S7)

(May 29) clarifies the situation at le.st for Otnlotf County.

It provides that "notwithstanding . . . any local law to the

contrary," G.S. 113-213 relating to the culling of ovsters,

and the applicable provisions of the lawful regulations gov-

erning the taking of shellfish and the culling of oysters,

and the legal size of o\'sters which may be taken, shall be

applicable to oysters taken from the waters of Onslow
County. The act then inserts a variation: in the waters of

Queens Creek and '^"hite Oak River, in the county, the

legal size limit for oysters is reduced from three to two and

one-half inches.
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Motor Vehicles
iCoiit'ntucJ from [higc >0;

partnient of Motor A'ehicles, upon receipt of evidence that

financial responsibility was not in effect at the time of

operation or certification that insurance was in effect, to

revoke the registration of the vehicle and suspend the owner's

driver's license for 30 days, ^"hen the vehicle's registration is

revoked under this section, it may not be re-registered in the

name of the owner, his spouse, or any child of the owner or

any child's spouse within 30 days after revocation.

As a condition precedent to re-registration or reinstate-

ment of revoked or suspended driver's licenses under this

section, the owner is required to give and maintain for two

years thereafter, proof of financial responsibility. The provi-

sion requiring the owner to pa\' appropriate fees for the new
registration is retained.

GS 20-31^. This section is amended to delete the penal-

ties (S10-S50 fine, or imprisonment not to exceed 3 days)

and to provide that the violation of this section (operation

of a motor vehicle without financial responsibility) is pun-

ishable by fine or imprisonment in the discretion of the court.

GS 20-? I?. I. This new section declares it a misdemeanor

for the owner to make a false certification concerning his fi-

nancial responsibility for the operation of a motor vehicle.

The wording of this section does not require that the false

certificate be made with knowledge where the owner is mak-
ing the certificate. It is likely, however, that the courts, in

following the modern trend, will require proof of knowledge

in order to obtain a conviction under this section. This sec-

tion also makes it a misdemeanor for any person, firm, or cor-

poration to give false information concerning another's fi-

nancial responsibility, knowing or having reason to believe

the information is false. Punishment prescribed for violation

of this section is a fine or imprisonment in the discretion of

the court.

GS 20-3 lb. This section is repealed. Before its repeal, it

specified the punishment for giving false information, forg-

ing proof of financial responsibility, etc.

Highway P.\trol Airplanes (N^ew )

Chapter 911 ( HB 4S3) prohibits the State Highway
Patrol from using airplanes to discover violations of the rules

of the road except ( 1 ) unlawful racing and ( 2 ) failure to

stop and render assistance in case of an accident. The act

does not prohibit the use of airplanes in observing heavily

congested traffic situations, nor does it prohibit their use

in coordination of traffic control.

Driver Training Courses (New)

Chapter 96S ( HB 884) requires the Department of Motor
\'ehicles to establish and maintain in each county at least one

driver training and safety education course which will qualify

persons between the ages of 16 and IS for the driver license

examination. Their purpose, of course, is to make available to

persons within that age group a means of meeting the re-

quirements of the new Proi rs/onul Licensee Laiv. These schools

are to be in addition to those offered in the high schools.

Effective November 1, 1963.

Interstate A'ehicle Equipment Safety Compact (Xew)

Chapter 1167 (SB 228) enacts the provisions of the

Interstate Vehicle Equipment Safety Compact. In general

the compact provides for a commission to ( 1
)
promote uni-

formity in regulation of and standards for equipment; (2)

secure uniformity of law and administrative practice in ve-

hicular regulation and related safety standards to permit in-

corporation of desirable equipment changes in vehicles in the

interest of greater traffic safety; and (3) provide the means

for encouragement and utilization of research which will

effectuate the foregoing purposes.

The commission is to be composed of one representative

from each state enacting the compact. Expenses of the com-
mission are to be borne by the party states equally; the com-
mission may not pledge the credit of any party state.

Miscellaneous

Aiifoiuobilf Liability Insiinmcc Rates

Chapter 1144 (HB 539) amends GS 58-248.8 to delete

the authority of the Commissioner of Insurance to distin-

guish between classes of drivers on the basis of a series of

minor traffic violations. The act sets out a schedule of the

maximum number of points that ma\ be assigned for

^pecific violations as follows;

Manslaughter 8 Speeding in excess of

Prearranged highway 75 mph 3

racing 8 Illegal passing 1

Highway racing 6 Two convictions of speed-

Drunken driving 6 ing in excess of 5 5 mph 1

Hit and run, involving Two convictions of

bodily injury 6 following too close _- 1

Transporting whisky Two convictions of driv-

tor sale ___ 6 ing on wrong side of

Driving after Ucense the road 1

suspended or revoked ,_ 6 Accident caused by in-

Hit and run, property sured while insured's

damage only 3 vehicle is [sic] in mo-
Reckless driving 3 tion 1

Passing stopped school

bus 3

The Counties
I Continued from page 6)

expenditures thus reduced so as to allow the states and local

governments to increase their taxes to meet expenditures.

Miscellaneous. Chapter 991 (SB 549) appropriates funds

to the State Hospitals Board of Control to be used to employ
two community education consultants to provide assistance

and guidance to local alcoholic programs and to provide fi-

nancial assistance to local programs.

Senate Bill 280, which failed to pass, would have allo-

cated to the counties of the state 1 5 '^7 of the total net sales

and use tax collections to be used for acquisition, maintenance

and improvement of school plant facilities.

Senate Bill 175, which also failed to pass, provided for a

statewide election upon issuance of s200 million of road

bonds.

Chapter 1000 ( HB 613) authorizes the state to partici-

pate in the financing of street, water and sewerage improve-

ments made by cities and counties, part or all of cost of which
is to be assessed against benefited property, in cases in which
state property benefits from such improvements.

Miscellaneous

The use of microfilm to make record copies of instru-

ments recorded in the several county offices is authorized by

G.S. 15 3-15.1 through 153-15.3. Other statutes, however,

require subsequent entries to be recorded in the margins of

real property deeds of trust and mortgages in certain circum-

stances, particularh' in cases of cancellations (satisfaction)

and foreclosures. Xo practical method has been devised for

entering marginal notations on microfilm records. The re-

sult has been to deny this space and money saving technique

to the very office, that of the register of deeds, which more

often than not could make the most effective use thereof.

Chapter 1021 (HB 961) overcomes this problem by provid-

ing alternate procedures and methods for recording subse-

ouent marginal entries in registers' offices utilizing microfilm.

Commissioners of counties facing a space problem in this

office will now be able to consider the use of microfilm as a

solution.
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The Institute of Goyernment

and

The North Carolina Press Association

announce the first

COURT REPORTING SEMINAR
November 7-9, 1963

Institute of Government, The University of North Carolina, Chapel Hill

Prominent judges, attorneys, newsmen, Institute of Government staff

members and others will comprise the roster of speakers and panel

members.

Registration fee: $10 Institute of Government

Banquet and social hour: $5 housing available at $3 per night

Court Reporting Seminar Reservation

Our representative will be

Please reserve dormitory space at $3 per night

Please reserve banquet and social hour ticket at $5

Signature

Title

Newspaper

Address -

Detach and return to

Elmer R. Oettinger, Assistant Director

Institute of Government. The University of North CaroLna

Knapp Building

Chapel Hill, North Carolina



EVERY INCH A
REAL SMOKE

!

There's no cigarette like a Camel, Its taste

is distinctive. Alert. All there. You'll find

Camel's got swagger — yet it's smooth.

Get the clean-cut taste of rich tobaccos.

Get with Camel. Every inch a real smoke

...comfortably smooth, too!

GARY GOULD- 'Tt^S^W
Skilled water sportsman .. .i^jHB^^fc
deep-sea fisherman ... «^^^^^B',T»'i

Camel smoker!


