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Bar Committee Plans Legal Institutes

The Post Legal Education Com-
mittee of 1948-49, appointed by Presi-

dent Richard E. Thigpen of the

North Carolina Bar Association, met

at the Institute of Government build-

ing in Chapel Hill on October 23,

1948, and approved a program of

state-wide Institutes to be held quar-

terly at Chapel Hill, Durham and

Wake Forest, as Carolina, Duke and

Wake Forest Law School facilities

permit. The cost of all four Institutes

to individual lawyers will be $25, in-

cluding mimeographed and printed

materials. The cost of individual In-

stitutes to lawyers attending fewer

than all sessions will be $10 for each

separate Institute.

It further approved a program of

Institutes in local bar associations

throughout the state, following the

several state-wide Institutes and

covering similar subject matter. To

illustrate: many lawyers without law

school courses in taxation feel the

need of elementary courses in this

field. They cannot take off the time

to go to law schools for these course.s.

Weekend refresher courses cannot

satisfy this need because they presup-

pose a basic subject matter training

Vvhich many do not have. Weekend
Institutes cannot satisfy this need

because they, too, presuppose a basic

knowledge of the subject matter if it

is to be covered from a variety of

angles, or as a fairly detailed study

of one or more particular topics. The

Committee on Post Legal Education

feels that this acutely felt need of

lawyers may be met by a combina-

tion of home study and local Insti-

tutes organized by interested lawyers

within local bar associations, and it

is accordingly launching this experi-

ment in connection with the Institute

scheduled for January 21-22. In ad-

dition to the instruction in "Legal

Problems in the Income Tax Return,"

a course of home study for local In-

stitutes covering ten to twelve weekly

sessions of two or three hours each

will be outlined and teaching and

study methods and materials will be

discussed by Henry Brandis, Charles

Lowndes and Albert Menard of the

Carolina, Duke and Wake Forest Law
School faculties. Lawyers in local bar

associations trained in systematic

law school courses in taxation or

v/ith a basic knowledge of taxation

gained by private study and experi-

ence and willing to participate in con-

ducting these local courses are in-

vited to attend, in addition to lawyers

interested in attending these local

courses or m private study by them-

selves. The Committee hopes to per-

fect this procedure and apply it to aO

of the state-wide Institutes to be held

in 1949 in the effort to develop a pro-

gram of continuing legal education

within reach of all members of the

bar.

The committee outlined the follow-

ing state and local Legal Institutes

for the year 1949:

January 21-22, in Chape! Hill: Le-

gal Problems in the Income Tax Re-

turn. Lectures and discussion led by

John E. Mulder, Director of the Com-
mittee on Continuing Legal Educa-

tion of the American Law Institute

collaborating with the American Bar
Association, assisted by experienced

Income Tax attorneys of the Amer-
ican Bar. Elementary courses in Taxa-

tion for Legal Institutes in Local Bar
Associations. Lectures and discussions

led by Henry Brandis, Charles

Lowndes, and Albert Menard of the

Carolina, Duke and Wake Forest Law
School faculties. Recommendations of

the Committee on Judicial Reform for

the 19i9 General Assembly—Constitu-

tional and Statzitory Problems In-

volved. Lectures and discussions led

by the Chairman of the Commission,

Justice Samuci J. Ervin of the North

Carolina Supreme Court, Francis J.

Paschal, Secretary of the Commission,

and other Commission members.

This state-wide Institute may be

followed by local Institutes bringing

the subject matter covered in the

state-wide Institute within reach of

all members of local bar associations

interested enough to organize and
sustain local study courses.

March 25-26, in Chapel Hill: Civil

Procedure in North Caroliyia Courts,

including the following topics: 1.

Jurisdiction of Superior Court Judges;

2. Jurisdiction of Clerk of Superior

Court and of Judge on Appeal from
Clerk; 3. Discovery, Depositions and
Adverse Party Examinations; 4.

Hearings Before the Judge; 5. Ref-

erences; 6. Basic Considerations in

Drafting Pleadings in North Caro-

lina; 7. Fair and Unfair Comment in

Arguments to the Jury; 8. The Mo-
tion to Strike; 9. Either Attachments

and Garnishments or Supplemental

Proceedings; 10. Motions at Trial, Be-

fore and After Judgments; 11. Mo-
tions to make More Definite and Cer-

tain and For Bill of Particulars; 12.

Appeals; 13. Some Contrasts Between
State and Federal Procedure. This In-

stitute will be organized by Henry
Brandis, University of North Caro-
lina Law School faculty. Instructors

to be announced.

This state-wide Institute may be

followed by local Institutes, bringing

the subject matter covered in the

state-wide Institute within reach of

all members of local bar associations

interested enough to organize and
sustain local study courses.

June 9-10 in Asheville : As part

of the program of the North Carolina

Bar Associatio7i meeting. Changes in

the Law by the 19i9 General As-
sembly. Topics and instructors to be

announced.

This state-wide Institute may be

followed by local Institutes, bringing

the subject matter covered in the

state-wide Institute within reach of

all members of local bar associations

interested enough to organize and sus-

tain local study courses.

September 7-10, in Wake Forest:

Problems in Taxation. This Institute

will be organized and conducted by

the Committee on Taxation under the

chairmanship of Albert W. Kennon,

Jr. of the Durham bar. Topics and in-

structors to be announced.

This state-wide Institute may be

followed by local Institutes, bringing

the subject matter covered in the

state-wide Institute within reach of

all members of local bar associations

interested enough to organize and

sustain local study courses.

Labor Law Institute at date to be

announced. Program to be organized

by Charles H. Livengood, Jr. of the

Duke University Law SchDol Faculty.

Instructors to be announced.

Background of 1949 Legal Institute

J'rogram

The first step. In 1940 Fred S. Hut-

chins, of the Winston-Salem bar.

President of the Noi'th Carolina State

Bar, requested and received the ap-

proval of the State Bar Council for a

program of Legal Institutes. Pursu-

ant to this approval, George C. Green,

succeeding President of the North

Carolina State Bar, appointed a Legal

Institutes Committee, consisting of

Louis J. Poisson, Chairman, Albert

Coates, Fred S. Hutchins, Malcolm
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McDermott and Dale F. Stansbury.

During the following summer the

chairman called a committee meeting,

attended by members Poisson, Coates

and Stansbu:-y, to outline Institute

programs. Thereafter Henry Bane of

the Durham bar initiated, organized

and carried through on April 25,

1941 the first Legal Institute under
this program at the Institute of Gov-

ernment building in Chapel Hill. Sixty

five members of the bar attending

the afternoon session, presided over

by Mr. Bane, heard H. G. Hedrick of

the Durham bar, Fred S. Hutchins

of the Winston-Salem bar, and J.

Dolph Long of the Burlington and

Graham bars discuss the "Practical

Aspects of the Trial of Automobile

Negligence Cases." Judge Leo Carr

presided over the evening session, in

which addresses were delivered by

A. L. Brooks of the Greensboro bar

on "The Life of Chief Justice Clark"

and Victor S. Bryant of the Durham
bar on "Some Views in the Legisla-

ture Concerning the Legal Profes-

sion."

The Second step. This program, in-

terrupted by the impact of World War
II, was renewed in 1944 and 1945 in

state-wide Legal Institutes held in Ra-

leigh, organized and conducted by Ed-

ward L. Cannon, Secretary of the

North Carolina State Bar and of the

North Carolina Bar Association.

These Institutes dealt with Taxation

and Labor Law and attracted lawyers

from all sections of the state.

The third step in the development

of Legal Institutes in North Carolina

came with Mr. Cannon's foresight in-

to the necessity of refresher courses

for lawyer-veterans returning from
the armed services. Conferences be-

tween officials of the North Carolina

State Bar and the North Carolina Bar
Association allocated the responsibil-

ity for refresher courses and Legal

Institutes to the North Carolina Bar

Association and Louis J. Poisson of

the Wilmington bar, President of

this Association, appointed a com-

mittee to inaugurate these refresher

courses. Tlie committee consisted

of Charles R. Jonas, Chairman,

Luther Hartsell, Charles W. Tillett,

Alan Marshall, Albert Coates, Isaac

T. Avery, Jr., with L. J. Poisson and

E. L. Cannon, e.\-officio. This commit-

tee requested the Deans of Carolina,

Duke and Wake Forest Law Schools

to organize and conduct this refresher

program. These law school representa-

tives pointed out the fact that with

post-war faculties of pre-war size and
with post-war student bodies double

or treble their pre-war size law

schools, super-adding to their program
of legal education a further pro-

gram of post-legal education would be

spreading thin and short-changing

one set of veterans for another.

They pledged the support of their

individual faculties to any organizing

and administrative agency designat-

ed by the Bar to carry out this re-

fresher program. Thereupon the Com-
mittee on Refresher Courses, with the

united backing of officials of the

North Carolina Bar Association and
the North Carolina State Bar re-

quested the Institute of Government
to organize and conduct thi refresher

program with the assistance of the

three law school facilities and other

members of the bar.

Institute of Government participa-

tion in Legal Institutes began in 1940

when Fred Hutchins invited Albert

Coates, Director of the Institute of

Government, to bring Institute of

Government experience with institutes

for city and county attorneys and
judges and solicitors of Recorders'

Courts before the Bar Council in sup-

port of his efforts for legal institutes

for the bar as a whole. This participa-

tion continued with the Institute

Director's appearance, at the request

of Mr. Cannon, before the State Bar
Association during the war years to

discuss the possibility of refresher

courses for returning lawj^er-veterans.

It went further in organizing and
conducting the refresher courses given

in the winter and spring of 1946 and
the summer of 1947.

These courses included topics in the

following fields of law: Federal and
State Income Taxation, Ad Valorem
Taxation, Forms of Business Organi-

zation, Title Examination, Casualty

Insurance, Conflict of Laws, Bills and
Notes, Collective Bargaining, Nation-

al Labor Relations Act, Evidence,

Trial and Appellate Procedure, Ad-
ministrative Law and Procedure, Prep-

aration of Briefs and Records on

Appeal, and Legislative Changes in

the Law by the 1947 General Assem-
bly. Attendance at these Institutes

ranged from eightj'-five to one hun-

dred and fifty lawyers. In organizing

and conducting these Institutes for

the North Carolina Bar Association,

the Institute of Government received

unstinted cooperation from members
of the Carolina, Duke and Wake For-

est Law School Faculties and from

members of the Bar. In 1948 the

Committee on Taxation under the

leadership of Albert W. Kennon, Jr.,

of the Durham bar, organized and

conducted at the Duke University

Law School an Institute built around

the topic "Tax Planning for Estates"

attended by nearly one hundred law-

yers. This Committee continuing un-

der the Chairmanship of Mr. Kennon

has been requested to organize and

conduct a tax institute as an integral

part of the legal institute program

for 1949 planned and directed by the

Committee on Post Legal Education

of the North Carolina Bar Associa-

tion.
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Richard E. Thigpen, President

At a recent meeting of the New
Hanover County Bar Association, As-

sociation President Addison Hewlitt,

Jr., appointed a committee of mem-
bers to study current problems per-

taining to the practice at the local

bar, particularly with respect to the

unlawful practice of law, the need for

expediting the trial of cases, and the

status of present fees in relation to

cost of living. The committee, con-

sisting of Thomas W. Davis, Chair-

man, William B. Campbell, Wallace

C. Murchison, James B. Swails and

Cicero P. Yow, made the following

preliminary report to the Association.

POPULAR GOVERNMENT publishes

it for the benefit which we feel its

concreteness and thoroughness offer

to other bar groups in the State and

to the public.

I. Fees

Your committee has included that

the fees charged by the members of

the New Hanover County Bar are en-

tirely too low in the light of living

conditions existing today. Fees of ex-

amination of title, especially building

The North Carolina

Bar

Local Bar Activities

Some cities and counties have

no bar associations. Local bar

associations, where they exist,

have varying degrees of activ-

ity: setting the court calendar,

annual social meetings—some-

times with a visiting speaker,

periodic meetings as particular

problems arise, regular meet-

ings with systematic programs

of study and discussion of cur-

rent legal problems. POPULAR

GovERN'MENT invites local bar

officials to send in detailed re-

ports of their activities for a

clearinghouse of information

among local bar officials.

and loan titles, have not been changed

in fifty years. We therefore recom-

mend revisions of fees which \vill

more nearly reflect current conditions.

n. L'nauthorized Practice of Law

No violations of the statute against

unauthorized practice of law are more

flagrant than those arising from the

preparation of conveyances of real

estate by laymen, and legal advice

given and charged for by Certified

Public Accountants. While a wide

variety of individuals are guilty of

this infraction of the law, dealers in

real estate are without a doubt the

prime offenders. Over half of the

deeds, mortgages and leases filed in

New Hanover County are prepared

Edward L. Cannon, Secretary

by laymen, and an inspection of the

instruments filed for registration in

New Hanover County on any given

day will reveal that at least 2/3 to 3/4

of these instruments are prepared on

printed forms, most of them by lay-

men.

The New Y'ork Supreme Court, Ap-

pellate Division, First Department,

on April 12, 1948, handed down a

decision "In The Matter of The Ap-
plication of New York County Law-
yers' Association, to Punish for Con-

tempt and to Enjoin the Unlawful

Practice of the Law by Bernard Ber-

cu," 78 N. Y. Supp. (2d) 209, hold-

ing that a certified public account-

ant, who was called in by a taxpayer

to advise on the question whether the

taxpayer could pay past due sales

taxes for prior years in one year when
it had a large income and then deduct

them in its federal income tax re-

turn for that year, was engaged in

the unlawful "practice of law," where
the accountant was doing no account-

ing work for the taxpayer in the

ordinary acceptation of accountant's

work, he had nothing to do with

Members of the New Hanover County Bar Association ap pointed by Addison Hewlett, Jr., President of the Associa-

tion, meet in committee to study current problems pertaining to practice at the local bar. Left to right: James B. Swails,

Secretary-Treasurer of the New Hanover County Bar Association; Cicero P. Yow; Thomas Davis, chairman of the com-
mittee; William B. Campbell; Wallace C. Murchison, Vice-President of the New Hanover County Bar Association, and
Addison Hewlitt, Jr.
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the taxpayer's books or its tax re-

turn, the facts were all fixed, and the

only question was what view the tax

authorities and ultimately the courts

would take on the question involved.

Your Committee recommends, there-

fore, that a committee be appointed by

the President of the New Hanover

County Bar Association to meet with

proper representatives of the Wil-

mington Board of Realtors and Certi-

fied Public Accountants and discuss

these features with them to the end

that such practices cease and desist,

and if no agreement can be reached,

that the matter be presented to the

Grievance Committee of the Nortn

Carolina State Bar, Inc.

III. Professional Bondsmen

The nature of the business of stand-

ing bonds of persons charged with

criminal ofl'enses for monetary com-

pensation permits practices which are

detrimental to justice. The North

Carolina Legislature of 1945 passed

an act to tax and regulate profes-

sional bondsmen and others in New
Hanover County. Among other things,

this act makes it unlawful for any

professional bondsman to solicit busi-

ness by or through any attorney at

law, court official, or law enforcement

officer, or to pay to, give, or lend to

any said person or persons money or

other things of value as pay or gra-

tuity for such service. It makes it

unlawful for professional bondsmen to

solicit business, directly or through

anothei-, in any jail, court house,

court room, or other municipal or

governmental building, or to recom-

mend to any person incarcerated or

bailed any particular attorney at

law, or firm practicing law, or to

advise such person with respect to

the law or court procedure, and pro-

hibits sheriff's, deputy sheriffs, police

officers, constables, jailers or assist-

ant jailers from recommending any
particular bondsmen or attorneys, and
fixes the fees of professional bonds-

men. It gives to the Governing Board
of the City of Wilmington or the

Board of County Commissioners of

New Hanover County power to in-

quire into the violation of any of the

provisions of the Act and to revoke

the license of any professional bonds-

man upon satisfactory proof of such
violation.

Your Committee's investigation of

this matter reveals complaints from
attorneys practicing criminal law in

the Superior Court and Recorder's

Court, and also by the public at large,

in such instances as follows:

(a) That bondsmen have on oc-

casion attempted to give legal ad-

vice to persons charged with offenses

in the state criminal courts and have
on certain occasions been guilty of

prompting them as to what to testify

to in a given case.

(b) That certain bondsmen have

advised defendants as to what at-

torney to employ, and in effect, have

solicited business for certain at-

torneys.

(c) That bondsmen have loitered

on public property for the purpose of

solicitiiig business.

(d) That bondsmen have on oc-

casion advised the use of the ten-day

stay of execution which is permit-

ted under the practice in Recorder's

Court, in order that they could ob-

tain the fee for standing an additional

bond.

(e) That bondsmen have on occa-

sion surrendered the person for whom
bond was made prior to the date set

for the person's appearance, and that

upon the surrender of the person in

such an instance a return of half the

bond fee was not made, as is specifi-

cally required by the law.

(f) That bondsmen have in the

past frequented and made use of the

Bar in the Recorder's Court in the

same manner as regularly licensed

attoi'neys; however, this practice has

now been forbidden by the present

Recorder.

Your Committee recommends that

the law regulating bondsmen in this

County be rigidly enforced, and that

the attention of the City Council of

the City of Wilmington, the Board

of County Commissioners of New
Hanover County, the Sheriff of New
Hanover County and the Chief of

Police of the City of Wilmington be

called to this act regulating bonds-

men, and to the facts, and request be

made upon these City and County offi-

cials to make an investigation and if

the facts are as found by the Com-
mittee, to cancel the license of the

bondsmen.

Your Committee fuither recom-

iiiends that the practice of requiring

a stay bond for a ten-day stay of

e.xecution pending defendant's deci-

sion as to whether or not he will ap-

peal to the Superior Court be abolish-

ed, as it is the opinion of this Com-
mittee that an appearance bond once

executed for any particular court re-

mains in full force and effect until

the judgment of that court is

complied with or an appeal is made to

a higher court.

IV. Setting and Trial of Cases in

the Superior Court

In response to request of local at-

torneys at the Bar, your Committee
undertook an investigation of the civil

business of the Superior Court of New

Hanover County for a one-year period,

September 1947 'to September 1948.

During this period six civil terms of

court were held—October and Decem-
ber 1947, and February, April, May
and August 1948—a total of ten weeks
of court. The minutes of the Superior
Court revealed the follovdng busi-

ness transacted during this one-year

period

:

Motions and orders 48

Divorces and annulments 135

Judgments by consent 19

Judgments before Judge 6

Judgments after jury trial 19

Mistrials 4

Voluntary nonsuits 2

233

This table shows that only 25 con-

tested cases went to judgment before

the court, with and without a jury,

during the year. A large number of

uncontested divorce suits were tried

but these divorces seldom occupied

more than one day's time during each
term. Motions, orders and consent

judgments were often handled during
breaks in the trial of cases, and only

a few motions required extended ar-

gument before the Judge.

The number of cases, other than
divorce suits, disposed of by the

Superior Court during this one year
period totaled 46. This includes 25
contested cases, 19 consent judgments
and 2 voluntary nonsuits. This may be

compared with the number of cases

placed on the trial calendar during

the year September 1947 to September
1948. There were 211 such cases, an
average of 35 each term. However, a

large number of these were repeaters,

so that the number of different cases

on the year's trial calendar was 128.

What rvas the average length of

time in bringing these cases to judg-

ments

The Committee investigated both

the 25 contested cases and the 19 con-

sent judgments. Time was figured,

not fi'om the commencement of the

suit, but from the joining of issues, i.

e., the date final pleading, either reply

or answer, was filed. The average

time from that date to date of judg-

ment was 18 1/3 months for the 25

contested cases and 10 1/3 months for

the consent judgments. This, of course,

covers only the business of the Super-

ior Court dui'ing term time and does

not include consent, or default judg-

ments before the clerk or compromise

of cases with voluntary nonsuit out-

side of term.

What is the present state of the

civil issue docket in New Hanover
County?
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As of September 15, 1948, there

were 1506 cases open on the docket.

This, of course, does not include tax

foreclosure suits. 203 of those cases

were more than 10 years old, some
originating- back in 1921. 710 cases,

or almost haix, were more than 5

years old. The summons docket show-

ed a total of 516 cases commenced in

the one year period from September

15, 1947, to September 15, 1948, and

450 cases during the previous 12

months. A good idea of how fast

these cases are being disposed of may
be obtained from the fact that from
January 1, 1948, when the present

civil issue docket was transcribed,

to September 1, 1948, 244 cases were

removed from the docket by trial,

settlement or otherwise. On this basis,

a year's total of 366 cases would be

disposed of, as compared with 516

cases started.

Investigating further the handling

of civil cases, the Committee made a

thorough check of the August 1948

civil term of Superior Court. This

term lasted only one week, but in

other respects could be considered

typical. The Calendar Committee, com-
posed of members of the local Bar,

received letters requesting the set-

ting of 60 cases, other than motions

and uncontested divorces. A tentative

calendar of 33 cases was arranged and
the calendar as finally set contained

28 cases, excluding motions and un-

contested divorces.

Going into the history of these 28

cases, the Committee found that 11

eases, or 39';'r, were appearing for

the first time on the trial calendar;

7 cases, or 25Vc, were appearing for

the second time, or third time, and
9 cases, or 32' r, were appearing for

the fourth to the eighth time on the

trial calendar. With reference to the

lapse of time since each case was first

calendared foi trial, it was discover-

ed that 11 cases, or 39 7f, had made
their first appearance on the trial

calendar from 1 to 3 years prior to

August 1948. One case first appeared
on the calendar in February 1945.

Upon the calling of the calendar in

couit, a number of cases were con-

tinued by consent and a number of

others were left "open." During the

one week term a judgment of dismis-

sal was granted in one case, and two
cases were tried before a jury and
verdicts rendered. The other 25 cases
were continued and went over for the
term.

Sumwiug up the results of its study

of the civil huainexs of the Neiv Han-
over County Superior Court during
the past year, the Committee arrived

at- the following conclusions:

1. Only a relatively small number

—

25—contested cases were brought to

judgment.

2. The average time for trial of

contested litigation was 18 months
from the joining of issues.

3. There are at present a great

many old and probably dead cases on

the civil issue docket.

4. The disposition of cases is not

keeping pace with the commencement
of new actions.

5. A large number of cases request-

ed by attorneys for trial each term

do not appear on the final trial calen-

dar.

6. The great majority of calendar

cases are continued and go over to a

later term.

The record is not one of accomplish-

ment. Unfortunately the present sys-

tem operates to encourage delay and
retards rather than expedites the trial

of civil cases in the Superior Court.

The Committee feels that the present

system is not only undermining every

attorney's ability to make a living but

it is also creating in the mind of the

public generally a very unfavorable

attitude toward courts, judges and
lawyers. Unless civil litigation can be

disposed of efficiently and contested

issues decided without burden-

some delay, the questions which

should be tried in the Superior Court
will be tried before some board or

other administrative agency, by arbi-

tration, or by forced and unsatisfac-

tory compromises.

Although recognizing that man>/

of the problems faced by the Bar of

New Hanover County are statewide in

nature, the Committee makes the fol-

lotring recommendations to improve
the local situation :

First, the Committee strongly urges

that all members of the New Hanover
County Bar Association refrain from
requesting the setting of cases which
they have no real intention of trying.

At each term of court when the calen-

dar is called a large number of cases

are continued by consent or without

legal cause, m violation of the rules of

the Calendar Committee. This not on-

ly causes the civil calendar to collapse

each term but also prevents cases

actually ready for trial from getting

a place on the calendar.

Second, the Committee recommends
that the Calendar Committee enforce

the following Rules of Practice in the

Superior Court of North Carolina

—

Rule 18: "All civil actions that have
been at issue for two years, and that

may be continued by consent at any
term, will be placed at the end of the

docket for the next term in their rel-

ative order upon the docket." Rule

20: "When a calendar of civil actions

shall be made under the supervision

of the court, or by a committee of at-

torneys under the order of the court

or by consent of court, unless cause
be shown to the contrary, all actions

continued by consent, and numbered
on the docket between the first and last

numbers placed upon the calendar,

will be placed at the end of the

docket for the next term, as if con-

tinued by consent, if such actions have
been at issue for two years." The
Calendar Committee should also make
an attempt each term to have the

Superior Court Judge enforce the

rule of that Committee against
continuance except for legal cause
arising after the setting of the

final calendar. In addition, this Com-
mittee also recommends that the

Calendar Committee keep a perma-
nent record of cases which attorneys
request placed on the trial calendar,

and refuse to give cases which have
been continued without legal cause
priority at the setting of calendars.

Your Committee is making a study
of the method of setting the calendar,

and the impiovement in the trial of

cases in various other places, and has
not reached a conclusion and is not
ready to suggest any changes in the

present rules of the New Hanover
County Bar, but this Committee ex-

pects to conclude this investigation

and make a report to the next meet-
ing of the Bar Association of suggest-

ed changes in the rules now in force

so as to provide for the acceleration

of the trial of cases and disposal of

the calendar.

In this connection, your Committee
calls the attention of the Bar to the

fact that lawyers are extremely dila-

tory, they continue their cases on the

slightest pretext, they fail to answer
correspondence promptly, and thus
they are severely and justly criticized

for not disposing quickly of suits

which they bring into court for their

clients.

The lawyer's destiny is completely
dependent upon the people of his com-
munity. If the people are suspicious

and distrustful of lawyers they will

employ them only when compelled to

do so, and Bar sponsorship of legis-

lation or proposals or ideas of any
kind will only arouse their antago-
nism; but if the Bar has won their

confidence and respect, they will be
glad to avail themselves of its serv-

ices, and they will be influenced by
the opinion of lawyers on questions
of public interest. Therefore, it be-

hooves the Bar to establish good re-

lations with the public. It behooves

(Continued on Inside Back Cover)
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Two Counties In Search Of A Boundary
This summer the commissioners of

Guilford and Randolph counties wad-

ed into a swampland of confusion over

the exact location of their 28-mile-

long common boundary line. This

month they plodded back out and gave

some wary directions to a four-man

arbitration board to "go in thar and

git 'im!"

The " 'im" referred to is a precise,

staked-out, clearly marked line on the

ground which it is hoped will be the

future boundary line for generations

to come. To reach that goal the ar-

bitration board will have to arrive at

a line agreeable to both groups of

county commissioners, as well as one

that will not unsettle boundary dwell-

ers too much.

When the arbitration board, made

up of two men from each county,

reaches a decision, it will be submitteil

to the two sets of commissioners foj-

ratification. When ratified it will be

the boundary. No one concerned with

the problem has yet ventured a flat

statement that such a happy solution

will be reached. On the other hand,

all concerned, including residents of

the boundary area, are anxious for

a definite boundary line.

It may well be true that this

"swampland of confusion" reaches

out over the whole state where coun-

ty boundaries are concerned. Probably

a high proportion of counties do not

know with any degree of exactitude

where the starting and ending points

for boundaries are, nor even the

course of the lines, as determined by

modern surveying methods.

Many counties may be doing just

what Guilford and Randolph did be-

fore the question of a "shifty bound-

ary line" arose—and that is taking

tax listings as they come into the

office, or on the basis of "what peo-

ple in the neighborhood think", or

possibly from real estate listed in the

wrong county.

The center of the Guilford-Randolph

tangle lies in the matter of taxable

property and its location. Tied in

with that, though, are such questions

By

JACK ABERNATHY
Greensboro Daily News

as voting, police protection, schools,

in fact the whole gamut of govern-

mental functions. Yet it was the ac-

tivity of the tax office in both coun-
ties which started the move to fix the

line. Randolph's new tax structure

went into effect this Spring, and the

zig-zagging boundary line was one of

the early discoveries of the methodi-
cal system installed. Guilford knew
about it five years ago, but was unable
then to get action on the matter.

Following the discovery by its new
tax commission ef the wavering line,

the Randolph commissioners asked
the Guilford board to go into the proj-

ect on a 50-50 basis. Guilford agreed,

and the Southern Mapping and Engi-

neering Company of Greensboro was
engaged, at a fee of $3,800, to survey

and mark an "exploratory line." Since

that time, mutual agreement and co-

operation have marked the attitudes

of the two governing bodies.

Despite the co-operative attitude

of the boards and the "exploratory

line" completed by Engineer Ralph
Stout several months ago, the new
arbitration board was found neces-

sary. The reason is that evidence

supporting the exploratory line was
not conclusive enough to satisfy both

sets of county commissioners. They
consulted statute books and found one

covering county and state boundary
disputes. Then the two boards agreed

to name the present four-man arbi-

trating group.

Good clue to the importance of the

boundary negotiations and the at-

titude of the county commissioners is

that both chose their two members of
the arbitration group from the high-
est level of their citizenry. From
Randolph there are H. M. Robins,
Asheboro's city attorney, and W. L.

Ward, member of Asheboro's city

council. Guilford members are Charles
Phillips of Woman's College, and P.
M. Davis, leading farmer of the Higa
Point area.

A stenographic report of what was
said at a meeting in Asheboro Octo-
ber 11 when the two sets of county
commissioners gave instructions to
the new arbitration board would be
the best way to cover the major facts
in the boundary issue. None was
taken, however, so the remainder of
this article is taken from a reporter's
notes.

Chairman G. Russell Hodgin of
Randolph commissioners began the
meeting by saying, "Both counties
agree what is now in use is not the
true line, and we don't even assume
so. This thing has accumulated on
us, and we think it is time we did
something about it. Both groups of
county commissioners are highly de-
sirous that whatever we do be satis-

factory to both. We don't want to do
anything that will excite the citizenry

of either county into feeling against
the other county."

Chairman J. A. Doggett of the

Guilford commissioners said, "Four
01 five years ago Guilford County
thought it would be a good idea to

establish accurate township lines and
survey school districts. We hoped that
eventually all surveying in Guilford

County would be tied into those

boundary markers. We contacted the

five counties on our borders, but none

(Continued on page 8)
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Cities and Towns
Municipal Revenue

With the first session of the 1949

General Assembly imminent, North

Carolina cities jointly and singly took

inventory during the past month and

girded to do battle in Raleigh for

measures that would bring relief to

strained municipal pocketbooks. Hard-

pressed to finance the services they

are already providing, and at the

same time realizing that more and bet-

ter services for citizens are still

needed, several cities are considering

new sources of revenue. In Greens-

boro, a recent resolution of the city

council provided for the appointment

of a 25-man committee which will

study and recommend legislation to

the General Assembly to benefit rev-

enue-depleted municipalities. In-

cluded in the resolution were the re-

commendations that the committee re-

quest the state to refund to the cities

a percentage of the gasoline tax, and

ask for stato maintentance of all

highways within the city limits.

City officials in both Greensboro and

Wiiiston-Salcm have discussed before

their respective governing boards a

suggestion that a municipal income

tax be adopted, realizing that author-

ization by the state legislature or

possibly a constitutional amendment

would be necessary before such a move

would be possible. They pointed to the

trend toward broadening the taxing

powers of local governments through

Home Rule amendments in other parts

of the nation. A extreme example of

the latter is the recent legislation in

Pennsylvania permitting local govern-

ments to tax anything not already

taxed by the state, and to use the rev-

enue entirely as they see fit.

Arnexation

The nation-wide trend toward mu-

nicipal expansion, which gained mo-

mentum last year when 298 cities ex-

tended their borders, is being followed

on a growing scale in North Carolina,

where cities are taking advantage of

the 1947 act of the legislature provid-

ing for annexation of territory. After

a special meeting at which no objec-

tions were offered, the Waynesville

board of aldermen passed an ordinance

extending tha town limits eastward

to include what is now known as East

Waynesville. As called for by the 1947

act, the board had given four weeks'

notice that objections to the ordinance

would be heard at the meeting. An-
nexation of the new area will take

place at once, its residents to get im-

mediate benefit of the cheaper light

and water rates in Waynesville as

well as garbage disposal services.

Muinit Airy city commissioners are

also reported to be considering a res-

olution to extend the city limits. The
proposal has met with some opposi-

ion in the past but has never reached

a vote. Under the terms of the 1947

act, the commissioners will hold a

hearing on the question, and if fewer

that 15'r of the residents to be af-

fected by annexation protest, exten-

sion of the town's limits will take

place immediately. Another attempt

to join the City of Greensboro is be-

ing made in the suburban towns of

Hamilton Lakes and Starmount
Forest. Here Ihe procedure for an-

nexation is governed by a special act

of the 1945 legislature which provides

that the towns may call a special elec-

tion on the question after presenting

to the Greensboro city council a peti-

tion for such a move signed by at least

30' c of their qualified voters. An at-

tempt to get .signatures for such a

petition failed two years ago. Greens-

boro now supplies water, sewer main-

tenance and fire protection at 50%
higher rates to the suburban areas.

If annexed, the tov.ns would receive

the additional services of police pro-

tection and health and recreation

facilities, and at rates presently being

paid by city residents. The move
would mean an increase in Greens-

boro's population by about 700 per-

sons.

Hitch-hikers

The suggestive gesture of the rais-

ed thumb, long familiar as the hitch-

(Continued on page 8)

Counties
Fire Protection

When six homes burned to the

ground within shouting distance of

the city limits in Winston-Salem
while an ordinance-bound fire depart-

ment stood by unable to go to the

scene, and when a forest fire near
Chapel Hill was prevented from
reaching disastrous proportions only

by the prompt action of local boy
scouts, public indignation was aroused
in these communities. But the prob-
lem of providing fire protection to

areas beyond city limits has long faced

local governing officials and worried
homeowners in cities and counties all

over the state. This month the county
of Stanly and the City of Albemarle
hit upon a workable solution that

seems satisfactory to both. The coun-
ty has ordered a new fire truck to be
placed in the Albemarle fire station

and manned by the city's firemen.

When the truck arrives, two full-

time firefighters will be added to the
Albemarle fire department, their sal-

aries to be paid by the county. The
city and county will share the repair

bills for the truck, and in addition

the county will pay $25 a month to

the city for gasoline, oil and operat-

ing expenses. The truck will be used
to answer calls in both the county
and the city. Last spring High Point
attempted a partial solution to the

problem by adopting an amendment
to an existing ordinance to permit the
use of city fire fighting equipment at
schools, churches, hospitals and state

and federal properties beyond the city

limits in Guilford county. At present.,

in cooperation with property owners
in the suburban area, the city is work-
ing on a plan to provide outside pro-
tection by laying a new water line in

the nearby area, to be paid for by
the property owners who enter into

contract with the city.

Air Service

The Lenoir board of commissioners
has approved an application to the

Civil Aeronautics Board requesting a
certificate of necessity from the CAB
stating that the area needs air ser-

vice. The application will shortly be

submitted to the Kinston city coun-
cil for approval. The city and county

(Continued on page S)
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Counties
(Continued from page 7)

must have such a certificate before

any air line will agree to include

Kinston on its route, a representa-

tive of the Kinston-Lienoir County
Airport Authority told the board. The
Airport Authority eventually hopes

to secure both east-west and north-

south air service through the county

after the CAB certificate is obtained.

Consolidated Health Department

A consolidated health department

for Guilford County and the cities of

Greensboro and High Point has been

planned by governing officials of the

three units. Attorneys are currently

working on the draft of a proposed

bill authorizing consolidation
to be presented to the next General

Assembly. The bill will first be sub-

ject to the approval of the county's

dental and medical associations

and other interested citizens, as

well as a special committee, represent-

ing the county and the two cities,

which has been authorized to take

action toward the merger. The con-

solidated department would be run
by a seven-member board consisting

of the chairman of the county com-
missioners, tv.'o members recommend-
ed by each of the cities, and two rec-

ommended by the county commis-
sioners. Plans also call for the county

to assume complete financial control

of the department by the fiscal year
195.3-54.

Boundary
(Continued from page 6)

were interested, and so the move
failed then."

Quite a few minutes were taken

up discussing whether the "new line"

should be straight, as is the "explora-

tory line" marked by Engineer Stout.

Randolph Chairman Hodgin said.

"Looks to me as if when the counties

were formed it was done on a basis

of straight lines. That is what we
would like—a straight line. Not that

we wouldn't ratify another type of

boundary if decided by the arbitra-

tion group." Guilford conmiissioner;

said in general they thought a

straight line would be desirable. But
they pointed to possibility of an an-

cient survey with inaccurate instru-

ments which might have warped the

line. They also pointed out that there

might be a lot of difficulty through

disturbing the place of residence of

a lot of citizens. At another point it

was brought out that there are about

150 families in the border area.

Phraseology from the original leg-

islative act was quoted—"Beginning

at a point in the Anson line at the

southeast corner of Rowan County,

running north 28 miles, then east to

the Orange County line." Arbitrator

Robins asked why the 28 miles of the

western Randolph border could not

be measured off to get a starting

point in the Davidson line from
which to run east along the border

between Guilford and Randolph. Ran-
dolph Chairman Hodgin answered
jocularly that that method had been

considered, but they feared it would
put High Point in Randolph County,

and Randolph didn't want it. The
reason that method could not be used

is of course the same difficulty—no

one knows what survey methods were
used in 1779, nor even whether actual

surveys were made when Randolph

County was split off from Guilford.

Randolph Chairman Hodgin noted

some of the problems connected with

locating the line, "It seems that at

one time a man's land holdings were
given in for taxes to the county where
he voted. Now, if he sold some of the

property for subdivisions, it often

happened that property would be

shifted from one county to another.

Deeds for some of that property will

be very much in doubt after we get

a new line. However, costs of rewrit-

ing instruments will be carried by
the county in which the land falls."

Both sets of county commissioners

told the arbitration board not to be

concerned over tax problems. After

the line is settled, the two tax depart-

ments will work out equitable tax

listings. As an example they cited

the case that would occur if the line

should split a house—the house would

be listed in one county or the other.

Swapping of small areas will have to

be done, it was agreed.

At the close of the meeting. Tax
Supervisor Bill Hester of Guilford

unrolled, a section at a time, the 30-

foot map showing the "exploratory

line." Engineer Stout had drawn the

acreage, ownership, and location of

all land touching the line. Beneath

Stout's arrow-straight line Guilford

tax men had penciled a red line show-

ing their tax listings. Majority of

this line was south on the Randolph

side of the "exploratory line" by from

200 to 600 feet, although in several

areas it zig-zagged back over be-

yond the Guilford side.

Then the county commissioners

tossed the ball to the arbitration

board, and asked them to run with

it. The payoff touchdown is slated

to be made this month, since the

majority of Randolph commissioners

leave their posts in December.

Cities and Towns
(Continued from page 7)

hiker's sustitute for travel fare, is

now illegal in Roanoke Rapids. An
ordinance passed this month at the

request of Police Chief T. J. Davis
prohibits travelers leaving the city

from thumbing rides from passing
motorists within the city limits.

City Code

The Hickory city council has ap-

proved a contract with a commercial

publishing firm which provides for

the preparation of a city code. The
company will perform a considerable

number of services in addition to

printing the city's ordinances, having
agreed to edit the ordinances where
they see fit; submit to the city at-

torney recommendations to alter or

repeal ordinances which have be-

come obsolete; classify the ordinances

according to subject matter; check the

ordinances against state laws to in-

sure validity and constitutionality;

prepare a frontal analysis of each

chapter of the code and a complete

and comprehensive index to all ordi-

nances includes in the code. The com-
pany will also aid the town officials

in the preparation of a new charter,

to be submitted at the 1949 session of

the legislature, by making recom-

mendations to the charter committee

in the light of their work on the ordi-

nances themselves.

Town Manager

The desire for "a more efficient and
economical administration of the af-

fairs of the town of Dunn" has

prompted the town commissioners to

adopt a resolution favoring the city

manager form of government for

Dunn. The proposal was made by
Mayor Emmett C. Aldredge after con-

siderable study of the manager plan.

An act of the legislature will be re-

quired before the question can be put

to a vote by the citizens.

"Non-Fix" Traffic Tickets

Chicago officials have launched an
experiment designed to save time and
paper work on traffic violation cases

and to prevent unscrupulous citizens

from having their traffic tickets "fix-

ed" at the city hall. The new system,

v.hich is also being tried in several

other large cities, is based on the

use of a ticket termed by the North-

western University Traffic Institute

"the most modern ever designed for a

municipal police department." Every
ticket is numbered and made out in

quadruplicate, one copy going direct-

ly to the court, the second going to the

police department, the third retained
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by the otRcer, and the fourth going

to the unfortunate traffic violator.

Chicago officers will regularly spend

two days in court each month at which

time all of their cases will be handled.

Disposition of each case will be re-

corded on the copy of the ticket which

was sent to the court.

Sunday Movies

Tabor City commissioners, by a

vote of two to one, have legalized the

showing of movies on Sunday, as long

as the theatres are closed during

church hours. A public hearing on the

question in September displayed heat-

ed support on the part of citizens for

both sides of the question, and the

matter was held over until this month

for cooler consideration by the com-

missioners. In Ashebaro, where movie

operators have petitioned the coun-

cil for repeal of the ordinance pro-

hibiting the Sunday showing of

movies, the council has refen-ed the

question to the public. If a sufficient

number of requests from citizens ask-

ing for repeal are received, the ques-

tion will be reopened by the council

for further action.

Retirement

A resolution establishing a policy

governing the employment and retire-

ment of city employees was passed by

the Raleigh city council in conjunction

with the passage of a resolution to

enroll city personnel in the Local

Government Employees' Retirement

System. Under the new employment
policy, minimum and ma.ximum age

limits of between 21 and 32 for the

fire department, 21 and 38 for the

police department, and 21 and 48 for

all others, are set in the hiring of

new personnel, with the e.xception of

the fire and police chiefs. Retirement

will be mandatory for firemen at 55,

and at 60 for all other employees

except administrative officials, who
will be automatically retired at 65.

S;>nitation

Following the recent action of other

North Carolina cities, and in response

to petitions from several hundred

citizens, the Lexington city council

passed an amendment to a city ordi-

nance which virtually eliminates the

maintenance of hog pens within the

city. The original ordinance prohibit-

ed the maintenance of hog pens with-

in 100 feet of residences; the amend-

ment extends the prohibited area to

300 feet. The council is also consider-

ing employing a sanitarian within

the city to help enforce existing

sanitation laws.

Report From Washington

Electrification

With 68.4' f of its farms electrified,

North Carolina is leading the South

and fast approaching the national

average of 68.6%, according to the

most recent report of the Rural Elec-

trification Administration. The rate

with which light is reaching into the

state's rural areas has been accelerat-

ing since the program began in 1935,

when only 3% of North Carolina's

farms were wired, and nothing will

slacken it this year. REA administra-

tor Claude M. Wickard has allotted

nearby ten million dollars, to be made
available before June 30, 1949, to be

loaned to electric power cooperatives,

public utility districts, municipalities

and private companies in North Caro-

lina. In addition, the state is eligible

to share in the two hundred million

dollars of discretionary funds to be

distributed by the REA this year.

Insurance Dividends for Veterans

North Carolina veterans of World
War II who carried National Service

Life Insurance may divide an unex-

pected jackpot amounting to $34,000,-

000 early next year when the Veterans

Administration refunds as dividends

to policy holders all profits collected

on mutual insurance payments. The
refund will be paid to each veteran

on the basis of his individual insur-

ance account record. The enormous
task of computing the individual

dividends is now being done by the

13 branch offices of the Veterans Ad-
ministration. Unofficial estimates in-

dicate that between 1% and 2 billion

dollars will be returned to the nation's

veterans by the end of 1949.

Flood Control

Appropriations for two major flood

control projects in North Carolina

were requested by Army Engineers

this month from the federal Budget
bureau. The amounts granted will be

withheld until the budget for the new

fiscal year is presented to Congress by
the President in January. The En-
gineers have asked for funds to fi-

nance construction of the Yadkin
River basin fiood control dam near
Wilkesboro at an estimated cost of

$7,194,000, and the Buggs Island con-

trol and power reservoir on the Roa-
noke river in North Carolina and Vir-

ginia at an estimated cost of $68,900,-

000. To date $17,900,000 has been ap-

propriated for the Buggs Island proj-

ect; only planning funds have been

allocated for the Yadkin river dam.

Highway Mail Service

One of the first four highway mail

routes in the nation to be authorized

by the Post Office Department this

month will speed delivery to all North
Carolina post offices on U. S. 74 be-

tween Charlotte and Asheville. A
large truck, complete with mail clerks

and sorting facilities, will make one

round trip daily between the two cities,

returning to Charlotte every night.

Thus same-day delivery is asssured

for letters dispatched from and intend-

ed for post offices along the route.

Highway mail truck service was also

instituted this month between Balti-

more and Washington, Asheville and
Blue Ridge, Ga., and Indianapolis and
Vincennes, Indiana.

Hospitals

The federal allocation of $3,429,016

going to North Carolina this year

under the Hill-Burton Hospitals Con-

struction Act has already been ear-

marked by the Medical Care Commis-
sion for various approved projects

throughout the state. Of the total fig-

ure, $1,200,000 will be divided between

state-owned mental and tuberculosis

hospitals and a teaching hospital at

the University of North Cai-olina. The
remaining $2,229,000, matched by

state and local funds, will help finance

new local hospitals in the counties of

Allegheny, Alexander, Swain, Wash-
ington, Johnston, Warren, Pitt,

Wilkes, Alamance, and Guilford. Each
hospital area provided at its own ex-

pense a site acceptable to the Med-
ical Care Commission, the U. S. Pub-

lic Health Service and the State De-

partment of Health. The Hill-Burton

Bill originally scheduled annual fed-

eral allocations to be made over a five-

year period. $75,000,000 has already

been appropriated by Congress for

the states during the two years the

bill has been in eff'ect.
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1948 Meeting Of Tax Supervisors And

County Accountants

Retiring President M. L. Laughlin (center) poses with new officers, C. E.

Gwin, President, and Miss Maida Jenkins, First Vice-President, elected at the

1948 meeting of the North Carolina Tax Supervisors' Association. Not pictured

is J. C. Haynes, newly elected Second Vice-President of the Association.

On November 1(3, 17 and 18, the

North Caroliiia Tax Supervisors' As-

sociation and County Accountants'

Association met for their annual ses-

sions in Chapel Hill. The two groups

were among the first with which the

Institute of Government began its

work in the early 1930's.

Early in the meeting Henry W.
Lewis, Assistant Director of the In-

stitute of Government, presented a

tentative system, devised by the In-

stitute, capable of use in all North
Carolina counties for the assessment

of real property. This system is des-

cribed in a manual now being pre-

pared for distribution to interested

counties by January 1. At a later

point a number of tax supervisors

participated in a panel discussion of

current personal property listing and
assessing problems. In its business

session the Association adopted the

resolutions set out below, £,nd the new
Association President, Mr. C. E. Gwin,

appointed the following as a legisla-

tive committee to work toward carry-

ing out the program outlined in the

resolutions: J. Curtis Ellis, Nash
County; W. F. Hester, Guilford Coun-

ty; Bryan Aycock, Wayne County;

R. C. Gates, LincoJn County; and J.-

A. McGoogan, Hoke County.

1948 Resolutions of the North Caro-

lina Tax Supervisors' Association

BE IT RESOLVED by the North

Carolina Tax Supervisors' Associa-

tion that we hereby express our ap-

Members of the North Carolina County Accountants' Association who attended the 1948 meeting in Chapel Hill on

November 17 and 18.
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pi'eciation and thanks to Henry W.
Lewis and the Institute of Govern-

ment's staff for the outstanding work

done on the preparation of a standard

revaluation system for use in North

Carolina counties; and we hereby rec-

ommend that it be published in the

way that it can be made available to

the counties at the earliest possible

date. Be it further resolved:

1. That we commend the General

Assembly for passing G.S. 105-302.1

providing that inventories and costs

of merchandise be furnished the tax

supervisors as of January 1st each

year, and urge that this law be kept

on the statute books.

2. That the North Carolina State

Board of Assessment be empowered

by the General Assembly to assess and

certify valuations to the counties on

air lines and bus companies operating

instrastate.

3. That our officers work with the

Secretary of the State Board of As-

sessment on a system for bringing

about equalization of property values

throughout the State.

4. That the Department of Motor

Vehicles be requested to set up their

files so that a list of the names and

addresses of all motor vehicle owners

may be filed by counties and made
available to county tax supervisors

upon request for same.

5. That the President of the As-

sociation appoint a committee to en-

deavor to enlarge our membership
to include all tax supervisors in the

State.

6. That our thanks and apprecia-

tion is hereby expressed to Mr. Al-

bert Coates, Henry W. Lewis, and the

entire staff of the Institute of Govern-

ment for their splendid service and
untiring efforts in improving local

government in North Carolina.

Chatting together between sessions are the current officers of the North
Carolina County Accountants' Association. Left to right: J. C. Haynes, mem-
ber-at-large; Miss Lillian Ross, Secretary-Treasurer; F. W. McGowen, Presi-
dent, and J. Curtis Ellis, First Vice-President.

7. That our appreciation is hereby

expressed to the Carolina Inn and the

University of North Carolina for our

splendid entertainment.

Adopted unanimously by Tax Super-

visors' Association, November 17,

1948.

Officers of the Tax Supervisors'

Association elected for the coming
year were: C. E. Gwin of Catawba
County, Chairman; Miss Maida Jen-

kins of Moore, first vice-president;

and J. C. Haynes of Rowan County,

second vice-president.

Following a banquet on Wednes-
day night, November 17, the county

accountants, many of whom also

work as tax supervisors, met with

Donald McCoy, Assistant Director of

the Institute of Government, to discuss

the problems of county financial anal-

ysis and methods of presenting local

government budgets to the public in

understandable form.

On Thursday the group heard a

discussion by W. E. Easterling, Sec-

retary of the Local Government Com-
mission, of the problems raised by the

results of the vote on the three pro-

posed constitutional amendments
which related to local government
finance. The closing period of the ses-

sion featured a round-table discus-

sion of the general problems involved

in the work of county accountants, led

by F. W. McGowen, President of the

County Accountants' Association.

Leading a discussion of personal property listing and assessment, the panel includes, left to right, J. C. Haynes,
Rupert Crowell, Milton Williams, Henry W. Lewis, J. E. Emerson, Jr., R. E. Gates, William F. Hester, Miss Inez Naylor,
J. Pate Fulk. M. L. Peel. J. D. Joyner.
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The Jailers Go To School
On the morning of October 27th,

twenty-five county and city jailers

met at Chapel Hill to register for a

course of training new to North Caro-

lina—a course in Jail Management.

Three days later they were award-

ed certificates for satisfactorily com-

pleting the course, thus becoming the

first jailers to join the other groups

of city, county, and state officials

who have been attending training

schools at the Institute of Government

since 1932—a grov/ing roster of thou-

sands of alumni of what has become a

great university of public officials.

The need for such training was first

recognized at meetings of a commit-

tee created pursuant to Chapter 915

of the Session Laws of 1947: "The

State Board of Public Welfare iis

hereby authorized and directed to con-

sult regularly with an advisory com-

viittee of sheriffs and police officers

regarding the personal safety, wel-

fare, and care of inmates incarcerated

in county and mzmicipal jails and city

lock-ups . . .
."

Pursuant to this mandate, members
of the State Board of Public Welfare

met twice during 1948 with rep-

resentatives of the Police Executives'

Association, Sherifl's' Association,

State Bureau of Investigation, State

Board of Health, State Insurance De-

partment, and Institute of Govern-

ment, to discuss conditions existing

in the jails of North Carolina. This

committee studied, approved, and rec-

ommended to the jailers of North

Carolina a model set of desirable jail

standards and regulations—and these

recommendations served as the basis

for much of the classroom study and

discussion at the Jail Management
school.

Other topics for discussion and

study during the course included: The

jail and its relation to welfare prob-

lems; jail sanitation problems; phys-

ical examination and medical treat-

ment of prisoners; jail management;

jail inspection; community responsi-

bility for jails; jail officers' respon-

sibility to the public ; fire prevention

and control; opportunities for co-

operation between law enforcement,

judicial, and welfare officers; salaries

versus fees; and legal rights of pris-

oners.

The course was organized and con-

ducted by the Institute of Govern-

ment and the State Board of Public

Welfare, and the instruction staff

of the school included the following:

Albert Coates, Director of the Insti-

tute of Government; Dr. Ellen Win-
ston, Commissioner of Public Welfare;

R. L. Caviness, Sanitary Engineer,

State Board of Health; Dr. W. G.

Cheves, State Prison Medical Of-

ficer; Miss Nina Kinsella, Execu-

tive Assistant to the Director of Fed-

eral Prisons; Fred Wilkinson, Fed-

eral Bureau of Prisons; Jailer Nor-

man Butler, Cumberland County;

J. B. Moore, Inspector of Institutions,

State Board of Public Welfare; Wal-

ter Anderson, Director, State Bureau

of Investigation; Captain J. M.

Tucker, Winston-Salem police depart-

ment; Eric Hall, Chief of Asheville

police; Mark Boone, Engineer, State

Insurance Department; Tom Grier,

Field Representative, State Board of

Public Welfare; W. M. Cochrane, As-

sistant Director, Institute of Govern-

ment; John Morris, Secretary, North

Carolina Sheriff's' Association; Hoyle

Efird, First vice-president, North

Carolina Sheriff's' Association and

Clifton Beckwith of the office of the

Attorney General.

Against a background of posters illustrating rules for good jail management (provided for the school by the Federal

Bureau of Prisons), Director Walter Anderson of the State Bureau of Investigation speaks to the class on "Community

Responsibility for Jails." At the table beside him are (left to right): J. B. Moore, Inspector of Institutions, State Board

of Public Welfare; Chief Eric Hall of Asheville; Jailer Norman Butler of Cumberland; Fred Wilkinson, Federal Bureau

of Prisons; and Captain J. M. Tucker, Winston-Salem police department.



Claims Against The State In North Carolina

THE PROBLEM

It is not likely that the problem

raised by the claims of individuals

against the State of North Carolina

will ever become a political issue with

appeal to any large number of voters.

It directly affects the pocketbooks and

self-interest of only that small group

who are the claimants. It is not a

matter that immediately affects the

progress of business, industry, or

agriculture. It is, in fact, a matter of

concern only to those who interest

themselves in the almost imperceptible

accretion that is the progress of the

administration of justice in North

Carolina.

The problem, in spite of the fact

that it is somewhat technical and ob-

scure from the point of view of the

general public, has been recently re-

ceiving considerable atention. The Oc-

tober 1947 issue of State Government,

a magazine published by the council

of state governments, is devoted to

the developments in state legal ac-

countability, containing discussions of

the Illinois, Michigan and New York

Courts of Claims. During the 1947

session of the North Carolina General

Assembly a bill was introduced provid-

ing for a Court of Claims in this st^te,

but was not pressed through to en-

actment. A substitute bill was enact-

ed requiring the Commission set up to

investigate the judical processes in

this state to make a study of the

Court of Claims problem.

During the same session of the

NoVth Carolina legislature, at the

first meeting of the House Rules Com-
mittee, it was suggested that all

claims against the state be consolidat-

ed, in the interest of saving time,

paper and space on the House calen-

dar, and presented as an omnibus

bill for enactment toward the end of

the session. Tiiis was brought to the

attention of the Chairman of the

Appropriations Committee and a sub-

committee was appointed to collect

all such bills introduced and to pre-

pare an omnibus bill incorporating

the salient facts of each claim. As
a result House Bill 10.39 (1947 Ses-

sion Laws of North Carolina, Page

1640), embodying over a hundred

claims ranging in amount from $7.50

to $9,000.00 was passed during the

closing days. There is no reason to

suppose that 1947 was an unusual

By Daniel K. Edwards

Durham Attorney

Member of House of Representatives

As a result of the efforts of

Mr. Edwards and his associates

in the 1947 General Assembly,

the method of handling claims

against the State became one

of the subjects which the Com-
mission on the Administration

"f Justice, created by the 1947

Legislature, was directtd to

study. The Commission had the

benefit of Mr. Edwards' re-

search in its work on this phase

of its study.

year as to the number of claims pre-

sented.

Suppose John Doe, the well known
litigant, was knocked down and ser-

iously injured in his native North
Carolina on his way to the Court
House by a truck maintained and
operated by the servants, agents, and
officers of the State of North Caro-
lina in connection with the repair of

the State's highway. Upon his re-

lease from the hospital, John Doe
limps to the office of his energetic

attorney. Coke Blackstone. Blackstone,

without hesitation advises him that it

is apparent that he was injured as a

result of the negligence of the truck

driver who was seemingly acting at

the time within the scope of his em-
ployment. Doe has a cause of action

against the truck driver, who turns

out to be a twenty-year-old honor

grade prisoner without a dime in the

world and some five years of a sen-

tence yet to serve. No, John Doe can-

not sue the State of North Carolina;

under the common law, the sovereign

cannot be sued without its consent.

It is quite true that the North Caro-

lina constitution. Article I, Section

•35 states: "All courts shall be open;

and every person for an injury done

him in his lands, goods, person, or

reputation, shall have remedy by due

course of law " And Article IV,

Section 9, of the same document
states: "The Supreme Court shall

have original jurisdiction to hear

claims against the State, that its de-

cision shall be merely recommenda-
tory; no process in the nature of

execution shall issue thereon; they

shall be reported to the next session

of the General Assembly for its ac-

tion."

This, at first glance, would seem to

provide a tribunal accessible to our

claimant. The Supreme Court, how-

ever, has decided that "claims" it

was given jurisdiction to hear were

limited to claims involving only ques-

tions of law; if there is a question

of fact to be considered, the claim

will not be heard. (Mcintosh, N. C.

Practice and Procedure, page 15 and

cases there cited; also Blatzer et al

vs. State, 104 N. C. 265, 10 S. E. 153,

Calkins Dredging Company vs. State

et al, 191 N. C. 243, 131 S. E. 665,

Lacy vs. State, 195 N. C. 284, 141 S.

E. 886.)

As early as 1886, the General As-

sembly attempted to find a remedy

for the self-imposed limitation of

jurisdiction adopted by the Supreme
Court. A statute was enacted which

provided in part that "if an issue of

fact shall be joined on the pleadings,

the Court shall transfer it to the

Superior Court of some convenient

county for trial by a jury. . . (General

Statutes Section 7-10). The Supreme
Court has declined to be bound by the

provision of this statute on the

grounds that the constitution provides

that the Court shall make its own rules

and that therefore the General Assem-

bly has no power to direct the Court to

take the action outlined in the statute.

{Lacy vs. Stctte, 195 N. C. 284, 141

S. E. 886).

An examination of the law, as stat-

ed in the decisions in this State, would

not lead our claimant to entertain

much hope of relief in the Superior

Court. Article I, Section 35 of the

State Constitution has never been con-

strued as a consent on the part of the

State to suit by an individual. It has

been uniformly held in this jurisdic-

tion that State agencies created by

statute are also immune from suit,

partaking of the immunity of their

sovereign creator, unless that immuni-

ty is removed by statute. {Carpenter

vs. Atlanta Raihvay Company et al,

184 N. C. 400, 114 S. E. 693, Scales

vs. City of Winston-Salem, 189 N. C.

469, 127 S. E. 543, O'Neal vs. Wake
County et al, 196 N. C. 184, 145 S. E.

,

28, Lord and Folk Chemical Company
vs. State Board of Agriculture, 111

N. C. 135, 15 S. E. 1032, Moody
vs. State Prison, 128 N. C. 12, 38

S. E. 131, Prudential Insurance

Co. of America vs. Poxvell et al,

217 N. C. 495, 8 S. E. 2d 619,

Dalton vs. State Highway and Public

Works Commission, 223 N. C. 406, 27
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S. E. 2d 1). It appears that our claim-

ant could bring an action founded in

tort against the negligent employee

of the State Highway and Public

Works Commission (Miller vs. Jones

et al, 224 N. C. 783, 32 S. E. 594)

but since that employee seems to be

quite insolvent, this is not a very

practical remedy. (The distinction be-

tween Miller vs. Jones et al (Supra)

and ]Vilki7is et al vs. Bxirton, 220 N. C.

13, 16 S. E. 2d 4066, which held a

governmental officer not liable unless

his act "is corrupt or malicious," does

not concern us here since it has noth-

ing to do with the immunity of

sovereignty)

.

The Federal Courts offer no relief.

The United States Constitution no-

where explicitly announces that a

member state may not be made a

party defendant in a law suit institut-

ed by one of its own citizens and the

early case of Chishobn vs. Georgia

(2 Dall. 419) indicated that the Unit-

ed States Supreme Court might allow

that right. But the law of that case

was reversed by the eleventh amend-
ment, and Hans vs. Louisiana (134

U. S. 1) decided that the Federal

Court would not entertain an action

by a citizen against his state.

Since the courts with the few ex-

ceptions noted above, will not heed

the suits of claimants when the State

or its agencies are involved as de-

fendants, resort must be had to the

General Assembly itself. This is why
year after year the legislative hoppers

have been jammed with bills attempt-

ing to provide relief for individuals

who have been wrongfully injured

in some way or another by state

Bryan Rock & Sand
Company, Inc.

Producers of

WASHED GRAVEL
CRUSHED STONE
STONE CHATS
CONCRETE
MORTAR SAND
RAILROAD BALLAST
STONE SCREENINGS

For All Purposes

Raleigh

Phones: 3-1986-7; Ld. 916

207 Raleigh Bldg.

SERVING EASTERN
AND CENTRAL N. C.

The resort to the legislature in

these matters has been unsatisfactory

both in theory and in practice. The
adjudication of a claim involving a

finding of fact and an interpretation

of law is not properly a legislative

function, and for the legislature to

attempt to thus assume the preroga-

tives of the judiciary would result

agencies or employees,

both in hampering the normal legisla-

tive process and in a poor job of hand-

ling the claim. The legislature has

therefore avoided becoming a court

by in each case delegating that func-

tion to the state agency concerned.

Thus if a man is injured by a school

bus, the statute enacted for his relief

will merely authorize the State Board

of Education to investigate the facts

and pay the claimant a specified

amount if the Board finds his claim

to be justified.

Under this arrangement the state

agency, which is the defendant, be-

comes judge, jury, and appellate court.

The fact that it must pay the award,

if any, out of its bi-annual appropria-

tion, an appropriation made only for

operating expenses, would make the

agency justifiably reluctant to jeo-

pardize its mission of service to the

people of the state by paying any

considerable amount of these funds to

individuals no matter what the dic-

tates of justice.

IT

OTHER STATES
North Carolina is not alone in fac-

ing this problem. In 1947 at this writ-

er's request, the Institute of Govern-

ment of the University of North

Carolina made a survey of the proce-

dures used by other states. The result

was most instructive and rich in poten-

tial solutions for our own situation.

Eighteen other states handle claims

in the same manner as does North

Carolina. (Arizona, Colorado, Del-

aware, Florida, Georgia, Kentucky,

Maine, Maryland, Minnesota, Missis-

sippi, New Hampshire, New Jersey,

New Mexico, North Dakota, Oregon,

South Dakota, Vermont, Washington.

No report from Oklahoma, Pennsyl-

vania, Rhode Island, Utah, and Wyo-
ming.) In three other states claims are

handled by the legislature but by a

somewhat different procedure. (Con-

necticut, Iowa, Kansas.) These dif-

ferences of procedure seem to be de-

signed to implement fact-finding by

the legislature so that it can make
final disposition of each case. This

would offer no solution to North Caro-

lina if the result desired is to avoid

encumbering the legislature witb a

judicial role.

Some solutions suggested by proce-

dures in other states:

A. Liability Insurance.

We have observed that an action

founded in tort may be maintained
against a state employee. {Miller vs.

Jones et al, supra). This suggests the

thought that the state could take care
of tort claims by carrying liability

insurance on all such employees.
Indiana and Wisconsin have adopted
this plan to some extent. (Indiana
has a court of claims to hear contract
matters.) In such tort cases the only
practical reason for joining the state

or a state ageny with the employee
as a party defendant is the inability

of such employee to pay a judgment
if obtained. If nothing else is done
it would seem that North Carolina
should at least take this step.

B. Statutory consent to suit in reg-

ular courts.

In Texas the custom seems to be to

obtain statutory consent to sue in the

established courts in each individual

case. In Missouri and South Carolina
blanket statutory consent to sue cer-

tain departments has been granted.

Massachusetts allows its Superior
Courts to try all claims in law or
equity against the state except torts;

and California seems to have gone all

out to permit all claims to be heard
in its regular courts. Montana has
required claimants to-obtain judgment
in the regular courts, then the judg-
ment is reviewed by a Board of Ex-
aminers and finally passed on to the

legislature.

C. Special Courts or Boards.

Some of the larger industrial and
commercial states as well as some
smaller states have in operation spe-

cial courts established for the sole

purpose of trying actions against the

state. (New York, Illinois, Michigan,
Louisiana, Nebraska, West Virginia.)

Others have created special boards
which seem in general to place the re-

sponsibility upon the executive branch
of the state government. (Alabama,
Arkansas, Idaho, Nevada, Ohio, Ten-
nessee.) Othsrs have designated cer-

tain established courts to act as courts

of claims in addition to other duties.

(Indiana.)

Ill

THE STATE CONSTITUTION
As the various alternatives are con-

sidered in an effort to devise the best

pi'ocedure for handling claims against

the state of North Carolina, it is in-

evitable that constitutional questions

should arise. We have mentioned

above Article IV, Section 9 of North
Carolina Constitution which could

easily be construed as vesting exclu-
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sive original jurisdiction over claims

against the state in the Supreme
Court. If this were true, it would prob-

ably be necessary to submit a con-

stitutional amendment to the people

to permit a substantial reform of the

present procedure.

In this connection there would seem

to be a respectable logical basis for

distinguishing between claims against

state agencies and claims against the

state itself. The legislature having

created these agencies by statute, it

would apparently follow that it could

by statute expose them to suits by

individuals. Also in the eyes of a

political metaphysician they might

not partake of the august sovereignty

of "The State" which would in some

measure be diminished by the State's

participation in litigation as a party

defendant.

Fortunately, however, the Supreme

Court has apparently already supplied

answers to all of these questions. It

has on several occasions held that

there is nothing in the State Constitu-

tion that prevents the legislature from

conferring, by statute, original juris-

diction upon the Superior Courts to

hear claims against state agencies.

(Ellis V. Inslitution, 68 N. C. 423;

Bain v. State, 86 N. C. 49; Granville

County Board of Education v. State

Board of Education, 106 N. C. 81, 10

S. E. 1002; Ynncy v. X. C. State

Highway & Public Works Commission,

222 N. C. 106, 22 S. E. 2d 256.)

That conclusion also applies to suits

against the state itself. {Rotan et al v.

State of Xorfh Carolina, 195 N. C. 29,

141 S. E. 7.3;3.) Furthermore, if the

legislature does prescribe a judicial

method of asserting claims against

state agencies, the individual claim-

ant must follow the procedure thus

established and may no longer resort

to the constitutional original juris-

diction of the Supreme Court. (Vin-

son V. O'Berry et al, 209 N. C. 287,

183 S. E. 423; Vinsoyi v. O'Berry et

al, 209 N. C. 298, 183 S. E. 424;

Prudential Ins. Co. of America r.

Powell et al, 217 N. C. 495, 8 S. E.

2d 619; Dalton v. State Highivay &
Public Works Commission, 223 N. C.

406, 27 S. E. 2d 1.)

IV

THE COMMON LAW
Perhaps there is more involved in

this matter than merely providing a

forum for claimants against the state.

We may be dealing with a question

of "substantive" law rather than

simply one of "procedure." The con-

sequences of the ancient doctrine

that "the King can do no wrong" may
segregate the sovereign from the in-

cidents of rules of law that would be

applicable to others. When a court

refuses to render judgment for a

plaintiff because of the "sovereign

immunity" of the defendant it is of-

ten difficult if not impossible to as-

certain whether the court considers

the matter demurrable for lack of

jursidiction or for want of a cause

of action—or both. The reports of the

North Carolina decisions are incon-

clusive on the point.

The cases in which the Supreme
Court has allowed judgments against

state agencies because of statutes

permitting those agencies to be sued

indicates the question is purely juris-

dictional. (See cases cited in note 18,

supra.) It would, however, probably

be possible to construe those statutes

as not only conferring jurisdiction

but also imposing liability if not ex-

pressly, at least by implication.

Moreover thei'e is much language

in the reports supporting the "sub-

stantive" theory. In the early case of

Clodfelter v. State (86 N. C. 51),

Smith, C. J. stated: "That the doc-

trine of respondent superior, applica-

ble to the relations of principal and

agent created between other persons,

does not prevail against the sovereign

in the necessary employment of pub-

lic agents, is too well settled, upon

authority and practice, to admit of

controversy." And in a later case

(Moody v. States Prison, 128 N. C. 12,

38 S. E. 131), Clark, J. elucidated fur-

ther by saying: "The reason given is

that liability founded on the neglect

or to torts of public officers engaged

as servants in the performance of

duties which the state, as a sovereign,

has undertaken to perform, has always

been denied, not on the narrow ground

that such liability cannot be enforced,

but on the larger ground that no lia-

bility arises therefrom."

Since the legislature can doubtless

create both jurisdiction and liability

by statute, the distinction drawn

above may seem to have little signifi-

cance except as a warning and a guide

to the drafters of such statutes. Yet it

does tend to clarify the issue in try-

ing to rationalize the application of

a dogma devised by and for absolute

monarchs to one of the forty-eight

political subdivisions of the United

States in this the twentieth century. It

means not that the sovereign can

wrong a citizen and escape liability

because it is above and beyond the

reach of its own courts, but that there

is no legally recognized wrong in what

the sovereign does. It means that as

the common law developed through the

years molding and shaping the pat-

tern of legal responsibility of one in-

dividual to another, it did not consider

the sovereign state a part of that pat-

tern.

It seems likely that this exemption

of the sovereign was originally found-

ed on the theoretical and practical dif-

ficulty of subjecting that sovereign

to its own courts. There was a re-

luctance to mar the unbroken con-

tours of a political theory by such

an apparent anomaly. During the

years this thought has become less

and less applicable to the several

states of the Union for the reason

that their sovereignty has become less

and less. As Charles A. Beard has

said: "Though the original Consti-

tution specified important powers
which Congress could exercise the

functions left to the states were so

extensive and fundamental that men
could, with a show of propriety, speak

of the states as sovereign and the

National Government as their agent

in dealing with foreign countries. By
a steady movement, however, the

National Government has encroached

upon the sphere ascribed to the states;

under the Fourteenth Amendment it

has secured a judicial control over

all acts of state and local authorities

touching the fundamental rights of

person and property." (Beard, Amer-
ican Government and Politics, 5th ed.,

page 442.) And a state can be sued in

the United States Supreme Court by
another state (South Dakota v. North
Carolina, 192 U. S. 286) or by the

United States itself. (United States

v. North Carolina. 136 U. S. 211.)

(Continued on Inside Back Cover)
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The Attorney General Rules
Institute digest of recent opinions and rulings by the Attorney General of

particular interest to city and county officials.

I. AD VALOREM TAXES
A. Matters Relating to Tax Listing

and Assessing

25. Revaluation

To Paul A. Coffey.
Inquiry: Is it mandatory for a

county to have a revaluation for tax
purposes in 1949?

(A.G.) Under the present provi-
sions of G.S. 105-278 it is mandatory
that a revaluation be made in 1949.
Such a revaluation may however be
made by actual appraisal, by hori-
zontal increase or reduction, or by a
combination of both.

50. Listing and assessment of prop-
erty

To Wilford L. Whitley, Jr.
Inquiry: Can county commissioners

reduce the assessed tax valuation of
property for the year 1948, when the
property was destroyed by fire after
listing, or must the adjustment be
made by the commissioners upon a
subsequent listing of the property?

(A.G.) The commissioners cannot
now, at this time, adjust this valua-
tion. G.S. 105-405 does not apply to

destruction of property by fire. I am
of the opinion that the case is cov-

ered by G.S. 105-279, subsection (3)
(c), providing that where property
has decrease-d in value to the extent
of more than SlOO by virtue of ap-
purtenances damaged, destroyed, or
removed since the last assessment, an
adjustment can be made.

TAX LIEN ON REALTY
To C. S. Vinson.

Inquiry: Where a taxpayer
bought certain land in Febru-
ary, 1944 and listed this par-
ticular land when he listed taxes
for the year, does the county
have a lien on that land for the
taxpaver's personal property
tax for 1944?

(A.G.) Since taxes are listed

as of January 1st, and since the
taxpayer did not own the real
estate as of that date, I am of
the opinion that taxes upon per-
sonal property listed by the tax-
payer for that year did not be-
come a lien upon the real estate
acquired subsequent to Jan. 1st.

Section 1401 of the ilachinerv
Act.

III. COUNTY AND CITY LICENSE
OR PRIVILEGE TAXES

A. Levy of Such Taxes
40. License tax on peddlers

To C. E. Garrett.
Inquiry: Are peddlers who sell

partly at wholesale and partly at re-
tail required to pay the peddlers' tax
provided for by Section 121 of the
Revenue Act, which exempts such

"person, firm, or corporation who or
which is a wholesale dealer, with an
established warehouse in this State
and selling only to merchants for re-
sale?"

(A.G.) It would appear from the
above that if the persons in question
sell partly at wholesale and partly at
retail they would be liable for the
peddlers' license tax. If they sell en-
tirely at wholesale but do not have an
established warehouse in this State,
or if their wholesale sales are not
made exclusively to merchants for re-
sale, they would be liable for a ped-
dler.''.' license tax.

41. License Tax — merchandise sold

from trucks

Inquiry: Are out - of - the - county
salesmen who come into the county
and peddle wares from trucks exempt
from the peddlers' license tax?

(A.G.) Subsection (g) of Section
121 of the Revenue Act authorizes a
county levy on peddlers of merchan-
dise with vehicle pronelled by motor,
who are taxed by the State under
subsection (a), a tax not exceeding
.'200 for each vehicle and this tax
may be graduated on the basis of the
size or weight of the vehicles, the
average value of goods carried, and
the types of products offered for sale.

The taxing ordinance should provide
for a graduated tax if such is de-
sired.

IV. PUBLIC SCHOOLS

A. Mechanics of Handling School

Funds

16. Letting contracts

To Messrs. Spence and Boyette.

Inquiry: Does the County Board of
Education have authority to make re-

pairs to school property in the County
or construct school buildings in the
County with a building crew employed
for the service under a daily wage or
must such work be accomplished by
contract under the provisions of G.S.
14.3-129, and G.S. 143-131?

(A.G.) It seems to me that in cases

in which the cost of the project doe.s
not exceed $5000 you could proceed in
the manner specified in vour inquiry,
under the authority of G."S. 143-135.

"

To J. P. Bunn.
Inquiry: Can a County Board of

Education build an addition to a
school building exceeding §10,000 in
cost with its own forces? If not,
would the Board have the authority
to go ahead with the erection with the
use of its own forces, in case all bids
are too high, after a letting has been
properly advertised and held?

(A.G.) It is the opinion of this of-
fice that it will be necessary that a
contract for this repair work be ad-
vertised in accordance with G.S. 143-
129. If no satisfactory bids are re-
ceived or all are in excess of the funds
available for the purpose, it is the
opinion of this office that the Board
would not be required to readvertise
for bids. There is no legal objection
to letting the contract without read-
vertisement on a cost plus fixed fee
basis, provided the cost does not ex-
ceed the availability of funds for the
purpose. If let in this manner, the
Board should require a guarantee
Irom the contractor, supported by a
proper bond, that the cost of the con-
struction would not exceed the avail-
ability of funds. As an alternative,
the Board could have its own forces
do the work if all the bids are re-

jected. If the work is completed for
less than the lowest bid received, no
one could justly complain. However,
if the total cost exceeds the lowest
bid, or is in excess of funds avail-

able, the individual members of the
Board might be personally liable for
such sum in excess of the lowest bid
or funds available.

B. Powers and Duties of Counties
25. L'se of county funds

To N. F. Steppe.
Inquiry: Is it legal to use the public

school fund to purchase membership
ir, the rural electrical membership
corporation, when such a purchase is

a prerequisite to obtaining electrical

service from that organization?
(A.G.) G.S. 117-16 provides that

the membership corporations can
render service only to its members,
and therefore I believe that the
County Board of Education would be
justified in becoming a member by the
purchase of stock or interest, when
it is necessary to secure power and
light from the organization.

F. School Officials

41. School attendance

To J. G. Boykin.
Inquiry: Are all farm children ex-

cused from the provisions of the
school coniDulsory attendance law?

(A.G.) No. Only those children re-

siding on farms who are fifteen years
of age or older are exempted. The
confusion arises from Chapter 826 of



the Session Laws of 1945. That act

amended G.S. 115-302 to raise the

maximum age for compulsory attend-

ance from 14 to 15, but provided that

the amending- act should not apply to

children on farms. This provision does

not affect farm children 7-14, who are
required to attend school by G.S. 115-

302, and only exempts farm children

15 or older.

I. School Property
5. Property deed to school provision-

ally"

To Hubert Eason.

Inquiry: Where school property has
a reversionary clause by which the
property reverted to the grantors
when it was no longer used for school

purposes, and it is no longer being
used for teaching purposes, would use
as an assembly point for students
waiting for a school bus be a use for
"school purposes" within the meaning
of the reversionary clause?

(A.G.) I have been unable to find

any Court decisions on this point but
in my opinion it is very doubtful if

such use could be construed as "school

purposes."

V. MATTERS AFFECTING COUN-
TY AND CITY FINANCE

I. Issue of Bonds
8! 2- Proceeds from bonds — more

than sufficiency for purpose for

which issued

To Algernon L. Butler.

Inquiry: May the unexpended pro-
ceeds of a bond issue authorized by a
special election, be applied to the pay-
ment of principal and interest on such
bonds, where the only provision in

the act authorizing the election is

that the provisions of the Local Gov-
ernment Act then in force shall be
applicable to the bonds?

(A.G.) The unexpended part of the
proceeds of bonds issued may be ap-
plied to the payment of the principal
and interest. G.S. 153-107 (County
Finance Act) requires that all such
unexpended proceeds be applied to

the payment of principal and inter-

est, and section 10 of Chapter 382 of
the Session Laws of 1947 does not
repeal these provisions of the County
Finance Act. Chapter 382 merely gov-
erns the procedure in collecting the
proceeds from the sale of the bonds
and their transmittal to the proper
local official.

K. Unanticipated Revenue and Surplus

To Harry Woodson.
Inquiry: Can a city which has fixed

its tax rate at the time px'ovided by
the statute (G.S. 1.53-124) later re-

duce the tax rate when proceeds from
the sale of city property result in re-
quiring less revenues from taxation?
(After the tax rate was set the city
received $83,000 from the sale of the
City Airport.)

(A.G.) I am of the opinion that the
city may reduce its tax rate under
such circumstances. I am further of
the opinion that if the city should de-
cide to reduce the rate it should do so
by adopting an amended resolution,
and that a supplementary resolution
should authorize the making of re-
funds to those taxpayers who have
paid at the original rate.

VI. MISCELLANEOUS MATTERS
AFFECTING COUNTIES

B. County Agencies
1. Power of agencies to sue and be

sued
To Leon T. Vaughan.
Inquiry: Does a County ABC Board

have authority to institute a suit for
the recovery of damages to its truck
because of the reckless driving of
another party and who is the proper
party plaintiff?

(A.G.) The statute does not give
any county ABC Board the power to

sue or be sued. I believe it could be
done by making the County and the
County ABC Board and its members
in their official capacities, parties
plaintiff. If either one of these are not
necessary or proper parties, it would
not be fatal to your suit, as the Court
would merely order the elimination of

the improper party.

New Hanover Bar
(Continued from page 5)

the Bar to enter into civic matters

concerning the community in which

they live. Any business enterprise

which offers goods or services to the

public must please the public or

perish, and the Bar should create

good will among the people of the

community. The public cannot under-

stand why, when a suit is brought by

a lawyer, it will take 2 or 3 years to

try it, nor does the public understand

why a lawyer who takes a case for

his client permits the case to be con-

tinued without a reasonable or plausi-

ble excuse.

Claims
(Continued from page 15)

V
CONCLUSION

The spectacle of hundreds of claims

being presented session after session

to the General Assembly of North
Carolina, coupled with the make-
shift method custom has devised for

handling these claims, leads, it is sub-

mitted, almost irresistibly to the con-

clusion that some change should be

inaugurated. The present system is

both unjust to the claimant and bur-

densome upon the state. Appropria-

tions intended by the legislature to

provide funds for the effective opera-

tion of state agencies during the

biennium should not be diverted by
those agencies to the payment of

claims against the state, but some
special appropriation or other ar-

langement should be made to take

care of such claims. That just claims

against the state, whether founded
in tort or in contract, should be paid

is in accord with the prevalent sense

of justice and sound public policy is

evidenced by the fact that through
the years our own legislature has en-

acted special laws to make such pay-

ments possible, and the fact that

nearly every state in the Union has

some method of giving such claims a

hearing. (See also the Federal Tort

Claims Act, 28 U. S. C. A. No. 931).

As we have seen, reform in North

Carolina can be accomplished by legis-

lation without a constitutional amend-

ment. The solution adopted should be

in conformity with the most econom-

ical procedure consistent with princi-

pals of good government.

The preceding analysis of the pro-

blem would seem to indicate that the

proper solution would be to have such

claims handled by an element of the

judicial branch of the government

rather than either the legislative or

executive branch. This does not mean
to say that it would be necessary or

desirable to permit the courts to ren-

der judgments under which execution

could be issued against state property,

because it would be entirely feasible,

and ])robably in accord with sound

practice, to give judgments against

the state the effect of judicial recom-

mendations to the General Assembly,

so that at each session special ap-

propriations could be made to pay
final judgments rendered during the

preceding biennium. Nevertheless the

marshalling and analysis of evidence

and the application of the law to each

particular situation should be in the

hands of the judiciary.

Both economy and convenience to

litigants would seem to be rather per-

suasive arguments against the estab-

lishment of any single court of claims

to sit at the State Capitol or any other

one place. Although the duty of rep-

resenting the state in these matters

would fall upon the Attorney Gen-

eral's Department, and for representa-

tives of that department to travel

about the state to attend various terms

of court would create some additional

expense, yet such a system would

seem to be more economical than hav-

ing all litigants and witnesses travel

to Raleigh. The Superior Courts of

the State as now constituted would

seem to offer the most practical forum
for such claims from the point of view

of economy and convenience.

With regard to tort liability, the

legislature should seriously consider

whether North Carolina should be a

self-insurer or whether it would be

more economical for the state to carry

liability insurance on all employees.

Of course, one advantage of commer-
cial liability insurance would be that

under the present law claimants could

obtain relief by bringing an action

against the state employee involved

and the expenses of litigating such

matters for the defendant would be

borne by the insurance companies.



The 1949 Legislative Service

oF the

Institute of Government

Again in 1949 the Institute of Government will furnish to the cities,

towns and counties of North Cai-olina a service designed to keep them
fully informed of all of the activities of the General Assembly. This

service will consist of: .._.,.-

1. A daily bulletin containing a brief digest of every bill introduced,

together with a daily report on all actions taken with respect to any bill

which is acted upon.

2. A weekly summary of local bills, containing digests of all local bills

affecting the particular county and any municipality therein, introduced
during the week, together with a report of all legislative action affecting

the county and its municipalities.

3. A weekly summary of legislative action with respect to public bills

of general interest or special importance.

4. A complete summary and analysis of all acts enacted or amended
during the session, available for distribution within a few days after the
close of the session.

The value of this service to cities, toivns cduI coioities is indicated by
the fact that over 60'/o of all bills introduced are local bills which directh/
affect the local c/overnments of the State.

SEXD IX YOUR CITY OR COUNTY MEMBERSHIP TO

Institute of Government
Chapel Hill, N. C.


