Published by the
Institute of
Government

The University
of North Carolina
at Chapel Hill

Number 94/06
May 1994
© 1994

Administration

Parole, Law

Subscribers

of Justice

- st Y
-~ [\ !
ARDY ‘\1 ] \
‘\.‘;\(. 4 \W X AW
f'hh.”f] AL Y

1994 Extra Session Legislation Affecting Criminal Law

On January 12, 1994, North Carolina Governor
James B. Hunt convened an Extra Session of the
North Carolina General Assembly, to begin on
February 8, 1994. The session was called pursuant to
the Governor’s authority under Article III, Section
5(7) of the Constitution of North Carolina. Governor
Hunt’s proclamation stated that the purpose of the
Extra Session was for the General Assembly to con-
sider legislation to (1) raise the inmate population
‘cap” for the State’s prison system, (2) toughen sen-
ences for criminals, (3) toughen punishment for
outhful offenders, (4) expand crime prevention pro-
rams for children, and (5) ensure the rights of vic-
ims of crime. The Extra Session lasted seven weeks,
nding on March 26, 1994.
This Administration of Justice Memorandum
ummarizes acts of the 1994 Extra Session of the
eneral Assembly that affect criminal law and pro-
edure, juvenile law and procedure, criminal sentenc-
ing, adult and juvenile corrections, courts, and crime
prevention programs. Institute of Government faculty
members who contributed to this memorandum are
Stevens H. Clarke, Joseph S. Ferrell, and Janet
Mason.
This memorandum also provides information on
appropriations authorized by the Extra Session. The
total is $256.6 million, including both capital and op-
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erating expenditures for 1993-94 and 1994-95. Of
the total, $178.1 million is for sentencing and adult
corrections, including new prison beds; a table of
those expenditures appears in the section on adult
corrections. Another $68.8 million goes for crime
prevention programs and juvenile corrections
(including new training school space), as shown in
the table in the section on crime prevention and ju-
venile corrections. Of the remaining $9.7 million, the
major items are $3.5 million for upgrading the fin-
gerprint identification system in the Department of
Justice, $3.8 million for the Crime Victims'
Compensation Fund, and $1 million as a reserve for a
Criminal Justice Information Network.

In this memorandum, each ratified act is re-
ferred to by its chapter number in the session laws
and by the number of the original bill that became
law—for example, Chapter 24 (S 150). The effective
date of each new law is also given. If the law enacted
a new section or article of the General Statutes, the
section or article number designated in the act is-used
(with the abbreviation G.S.), though the reader
should be aware that the codifier of statutes may
change that number.

The statutory changes are not reproduced here.
Free copies of bills can be obtained by writing the
Printed Bills Office, State Legislative Building, 16
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West Jones Street, Raleigh, NC 27601-1096, or by
calling that office at 919-733-5648. A request should
specify the law’s bill number, rather than its chapter
number.

CRIMINAL LAW AND
PROCEDURE

Note on Effective Dates

A key act of the Extra Session was advancing
the effective date of the Structured Sentencing Act
(1993 Session Laws, Chapter 538) and a companion
measure (1993 Session Laws, Chapter 539) which
reclassifies felonies and misdemeanors to fit
Structured Sentencing policies. Chapter 24 (S 150),
Section 14 advances the effective date of these two
laws to October 1, 1994, from January 1, 1995. This
memorandum discusses new laws with the same
effective date as Structured Sentencing in a section
with Structured Sentencing changes. Laws with other
effective dates are discussed separately, and the per-
tinent effective date for every measure is noted.

Criminal Law Changes

A person acquitted by reason of insanity may
not possess a firearm. Chapter 13 (H 11) establishes
a new criminal offense, G.S. 14-415.3. This new law
makes it unlawful for a particular class of persons to
purchase, own, possess, or have in the person’s cus-
tody, care, or control, any firearm or any weapon of
mass death and destruction as defined by G.S. 14-
288.8(c).

This prohibition applies to:

(1) a person who has been acquitted by reason
of insanity of any offense listed in G.S. 14-
415.1(b)[felonious violations of Articles 3, 4, 6, 7A,
8, 10, 13, 14, 15, 17, 30, 33, 36, 36A, 52A, or 53 of
G.S. Chapter 14 or a felony controlled-substance
offense listed in Article 5 of G.S. Chapter 90], G.S.
14-33(b)(1) (misdemeanor assault inflicting or at-
tempting to inflict serious injury upon another person
or using a deadly weapon), G.S. 14-33(b)(8)
(misdemeanor assault on a state employee or offi-
cial), or G.S. 14-34 (misdemeanor assault by point-
ing a gun); and

(2) a person who has been determined to lack
capacity to proceed as a defendant in a criminal

prosecution, by the procedure provided in G.S. 15A-
1002, for any of the offenses listed under (1) above.
A violation of this statute is a Class H felony, and
any weapons lawfully seized for a violation must be
forfeited to the state and disposed pursuant to G.S.
15-11.1 (custody and disposition of property seized
by law enforcement agencies). Chapter 13 is effective
for offenses committed on or after May 1, 1994,

Willfully making false, misleading, or un-
founded reports to law enforcement made a mis-
demeanor. Chapter 23 (H 128) amends G.S. 14-225,
which formerly made making a false report to a po-
lice radio broadcasting stations a misdemeanor. As
amended, G.S. 14-225 now makes it a misdemeanor
for a person to willfully make or cause to be made to
a law enforcement agency or officer any false, mis-
leading, or unfounded report for the purpose of inter-
fering with a law enforcement agency or hindering or
obstructing law enforcement officers performing any
duty. The amendment is effective July 1, 1994, and it
applies to offenses occurring on or after that date.
Until Structured Sentencing takes effect (October 1,
1994), a violation of this statute is a misdemeanor
punishable by a fine not to exceed $500 and/or im-
prisonment of not more than six months. Offenses
occurring on or after October 1, 1994 are punishable
as Class 2 misdemeanors.

Other criminal law changes. Three other acts
make important changes in the criminal law. Chapter
11 (H 7) makes it a felony to possess any amount of
cocaine once the Structured Sentencing Act is in
place (thus, retaining present law). Chapter 22 (H
39), Part 2, creates a new felony classification (Bl)
under the Structured Sentencing Act and reclassifies
first-degree rape and first-degree sexual offense as
Class Bl felonies. Chapter 22, Part 6, creates the
criminal status of violent habitual offender. Because
the most important impact of each of these changes is
in criminal sentencing, they are discussed in detail in
the next section.

Changes Affecting Present Sentencing
Law as Well as Structured Sentencing

Sentence enhancement for use of firearms,
effective for offenses committed on or after May 1,
1994. Part 4 of Chapter 22, effective for offenses
committed on or after May 1, 1994, rewrites G.S.
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14-2.2 and adds a new G.S. 15A-1340.16A to
provide for an enhanced sentence for felonies
committed with firearms. If a person is convicted of a
Class A, B, Bl, B2, C, D, or E felony, and used,
displayed, or threatened to use or display a firearm
during the offense, the person must be sentenced to
an additional prison term of five years. The court
may not sentence a person sentenced under this
section as a committed youthful offender, nor may it
suspend the additional five-year term. The additional
term runs consecutively to all other terms imposed.
The additional term does not apply if (1) the
defendant is not sentenced to an active prison term,
(2) evidence of firearm use or display.is needed to
prove an element of the underlying offense, or (3) the
defendant did not actually possess a firearm.
Evidence necessary to establish that an enhanced
sentence is required may not be used to prove any
factor in aggravation.

Part 4 also provides that when a person is found
to have personally used a firearm in the commission
or attempted commission of any felony and the de-
fendant owns the firearm or the serial number has
been defaced so that ownership cannot be traced, the
court must order the firearm confiscated and disposed
of as provided by law (G.S. 14-269.1).

New “violent” habitual felon law (“three
strikes, you’re in”), effective for offenses commit-
ted on or after May 1, 1994. Part 6 of Chapter 22,
effective for offenses committed on or after May 1,
1994, adds a new Article 2B to G.S. Chapter 14 en-
titled “Violent Habitual Felons,” also known as
“Three Strikes, You’re In.” Under this new statute,
any person who has been convicted of two “violent
felonies™ in North Carolina, in the federal courts, or
in any other state is declared to be a violent habitual
felon. Upon conviction of a third “violent felony,”
unless the person receives a death sentence (which
would be possible only for first-degree murder), he or
she must be sentenced to life imprisonment without
parole. This sentence may not be suspended and the
defendant may not be placed on probation. As ex-
plained below in the section about life imprisonment
without parole, this sentence may be reviewed after
25 years.

“Violent felonies” include all Class A through E
felonies as reclassified by the Structured Sentencing
Act. Before the October 1, 1994 effective date of
Structured Sentencing, Part 6 lists forty separate of-
fenses that are defined as violent felonies for the
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purposes of this act (most of those listed are in
Structured Sentencing’s Class A through E). The
portion of Chapter 22, Part 6 listing offenses expires
on October 1, 1994, and thereafter, the definition is
all Class A through Class E felonies. Note that some
of the offenses defined as “violent” do not involve
assault as an element—for example, first-degree
burglary, first-degree arson, burning of a mobile
home (Class D), and selling a controlled substance
within 300 feet of a school (Class E). (In ordinary
usage, the term “violent” applied to an offense means
that assault is an element.)

Part 6 provides that when a person is charged
with a third “violent” felony, he or she is tried first on
the indictment for the principal felony and the jury is
not informed that the defendant has also been charged
as a violent habitual felon. This is similar to the pre-
sent habitual felon sentencing procedure in G.S.
Chapter 14, Article 2A. If the defendant is convicted
of the principal felony, the indictment charging the
defendant as a violent habitual felon may be pre-
sented to the same jury for trial.

Forfeiture of licensing privileges for felon
who refuses probation or whose probation is
revoked, effective for offenses committed on or af-
ter May 1, 1994. Chapter 20 (S 123), effective for
offenses committed on or after May 1, 1994, adds a
new G.S. 15A-1331A providing for forfeiture of li-
censing privileges, under certain circumstances, after
conviction of a felony. Licenses affected by the new
statute include regular and commercial drivers li-
censes, occupational licenses, and hunting and fishing
licenses. Upon conviction of a felony committed be-
tween May 1, 1994 and the implementation of the
Structured Sentencing Act on October 1, 1994, a
person will automatically forfeit licensing privileges
for the full term of the maximum prison sentence
imposed on the person by the sentencing court at the
time of conviction for the offense if: (1) the person is
offered probation and refuses it in favor of an active
prison sentence, or (2) the person’s probation is re-
voked, and the judge finds that the person failed to
make reasonable efforts to comply with the condi-
tions of probation. Upon conviction for a felony
committed on or after October 1, 1994, the forfeiture
will be for the full term of the period for which the
person was placed on probation by the court at the
time of conviction if the person refuses probation or
is found to have unreasonably failed to comply with
conditions and had his or her probation revoked.
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Chapter 20 also amends G.S. Chapter 20 (motor
vehicles) to allow certain offenders who have for-
feited their drivers licenses pursuant to G.S. 15A-
1331A to receive limited driving privileges. To be
eligible for this privilege, the person must have held a
valid drivers license within the past year. In addition,
the person must (1) be supporting dependents, (2)
require a drivers license to be gainfully employed, or
(3) have a dependent who needs serious medical
treatment in a situation where the defendant is the
only person who can provide transportation to the
health care facility. Limited driving privileges granted
under this provision may be used only in connection
with one or more of these specified purposes.

The constitutionality of these provisions con-
cerning forfeiture of licensing privileges is unclear.
The North Carolina Constitution, Article XI, Section
1 authorizes only these punishments for crime: death,
imprisonment, fine, and removal or disqualification
from public office. In effect, Chapter 20 makes for-
feiture of certain licenses an additional punishment
for crime in certain circumstances. On the constitu-
tionality issue, see Shore v. Edmisten, 290 N.C. 628,
227 S.E.2d 553 (1976).

Conditional discharge and expunction of re-
cords for first offense of possession of less than
one gram of cocaine, effective May 1, 1994.
Chapter 11 (H 7), effective May 1, 1994, amends
G.S. 90-96, which provides a process for conditional
discharge and expunction of records for first offense
of specified drug offenses. Chapter 11 adds felonious
possession of cocaine involving less than one gram of
the substance, under G.S. 90-95(a)(3), to the offenses
for which a guilty plea to a first offense may lead to
deferral of further proceedings, placement on proba-
tion, and eventual expunction of criminal records.
(Note: no offense is denominated as felony possession
of less than one gram of cocaine. Apparently, evi-
dence would have to be introduced showing that a
conviction of possession of cocaine involved posses-
sion of less than one gram of the substance.)

Use of juvenile records in adult trials and sen-
tencing. Chapter 7 (H 27), effective for offenses
committed on or after May 1, 1994, amends G.S. 7A-
675(a), G.S. 15A-1340.4(a)(1), and G.S. 15A-
2000(e) to permit the use of juvenile records to prove
an aggravating factor in the sentencing phase of a
later adult criminal trial. The records may be used in
these ways, however, only if the juvenile was adjudi-
cated delinquent for an offense that would be a Class

A, B, C, D, or E felony if committed by an adult.
Chapter 7 also amends G.S. 15A-1340.16, a felony
sentencing provision of the Structured Sentencing
Act, to allow use of the same kinds of delinquency
adjudications as aggravating factors after the
Structured Sentencing Act is effective on October 1,
1994,

To be used as an aggravating factor in a capital
sentencing hearing under G.S. 15A-2000(e)(2) or
(€)(3), an adjudication of delinquency must be for an
offense that would be a capital offense or Class A
through E felony involving use or threat of violence if
committed by an adult. The records may be used only
on order of the court in the later criminal proceeding,
upon motion of the prosecutor and after an in camera
hearing to determine admissibility. Chapter 7 amends
G.S. 7A-675(a) to allow the prosecutor in the subse-
quent criminal proceeding to examine the records
without a court order.

Effective for trials begun on or after May 1,
1994, Chapter 7 amends G.S. 8C-1, Rule 404(b) to
permit admission, during a trial’s guilt phase, of evi-
dence of an offense committed by a juvenile that
would have been a Class A, B, C, D, or E felony if
committed by an adult.

Chapter 7 also rewrites G.S. 7A-676(b) to pro-
hibit expunction of juvenile records if the offense for
which the person was adjudicated delinquent would
have been a Class A, B, C, D, or E felony if commit-
ted by an adult.

Victim information required in commitment
to prison. G.S. 148-59 requires the clerk of superior
court to attach to a prisoner’s commitment papers a
statement containing the offense for which the pris-
oner was convicted, the name of the offender and the
presiding judge, and other specified information.
Chapter 12 (H 32), effective May 1, 1994, adds a
requirement that, in the case of a prisoner convicted
of a Class G or more serious felony, this statement
must include the names and addresses (as found by
the presiding judge) of any victims of the offense, the
parent or guardian of any minor victim, and the next
of kin of any homicide victim.

Structured Sentencing Act Changes

Effective dates of Structured Sentencing Act
and Criminal Justice Partnership grant program
advanced. Chapter 24 (S 150), Section 14 advances
the effective dates of the Structured Sentencing Act
(1993 Session Laws, Ch. 538) and its companion
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offense classification measure (1993 Session Laws,
Ch. 539) from January 1, 1995 to October 1, 1994,
For a detailed review of the Structured Sentencing
Act as enacted in 1993, see Stevens H. Clarke,
Administration of Justice Memorandum No. 93/03,
Sentencing and Corrections: 1993 North Carolina
Legislation (Chapel Hill, N.C.. Institute of
Government, The University of North Carolina at
Chapel Hill, September 1993). As amended during
the Extra Session, these laws will apply only to of-
fenses committed on or after the new effective date.
Chapter 24 also amends the Criminal Justice
Partnership Act (1993 Session Laws, Ch. 534, which
became effective January 1, 1994), to make grants
administered by the Department of Correction under
the act become effective April 1, 1995, instead of
July 1, 1995. One purpose of this grant program is to
provide more community-based corrections programs
to be used for the intermediate punishments pre-
scribed by the Structured Sentencing Act.

Life without parole created. Under the
Structured Sentencing Act of 1993, an offender who
was convicted of first-degree murder and sentenced to
life imprisonment was required to serve 25 years
without benefit of good time or gain time before be-
coming eligible to be considered for discretionary
parole. Effective for offenses committed on or after
October 1, 1994, Chapter 21 (S 2) requires such per-
sons to serve a term of life imprisonment without
parole,

Chapter 21 also creates new Article 85B of G.S.
Chapter 15A providing for review of a sentence of
life without parole by a resident superior court judge
after the defendant has served 25 years. This review
applies to the life-without-parole sentences imposed
under the new violent habitual offender law
(described above), those imposed for Class Bl felo-
nies (described below), and those imposed for first-
degree murder. In the review, the judge must consider
the trial record and may consider the offender’s
prison record, the views of members of the victim’s
immediate family, the offender’s health, the risk that
he or she poses to society, and other information the
judge considers appropriate. The judge then recom-
mends to the Governor, or to any executive agency or
board designated by the Governor, whether the sen-
tence should be commuted. Although the Governor
must consider this recommendation, final authority
with respect to pardons and commutation is vested in
the Governor by Article III, Section 5 of the North
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Carolina Constitution. The judge’s recommendation
may be reviewed on appeal only for an abuse of dis-
cretion. If the offender’s sentence is not commuted, it
must be reviewed again every two years afier the
initial review.

Rape and sexual offense sentencing (new
Classes Bl and B2). Under current law, there are
three Class B felonies: first-degree rape, first-degree
sexual offense, and being an accessory before the fact
to a capital offense under certain circumstances. The
Structured Sentencing Act of 1993 added second-
degree murder and killing an adversary in a duel to
Class B, and set a presumptive minimum prison term
for the class ranging from 108-135 months for a de-
fendant with no prior convictions to 216-270 months
for a defendant with 19 or more prior record points.

Part 2 of Chapter 22 (H 39), effective for of-
fenses committed on or after October 1, 1994, re-
places Class B with two new classes: Bl (including
first-degree rape and sexual offense) and B2
(including second-degree murder, killing in a duel,
and accessory before the fact to a capital offense in
certain circumstances). New Class Bl felonies carry
longer prison terms than Class B2 felonies. Class B2
keeps the minimum and maximum prison term guide-
lines specified by the original Structured Sentencing
Act for Class B. The presumptive minimum prison
term for Class B1 will range from 192-240 months
for a defendant with no prior convictions to 384-480
months for a defendant with nineteen or more prior
record points. If aggravating factors outweigh miti-
gating factors, the Class Bl presumptive minimum
term ranges from 240-300 months for a defendant -
with no prior convictions to life imprisonment with-
out parole for a defendant with fifteen or more prior
record points.

Chapter 22 also states the formula for determin-
ing the maximum prison term in Class Bl through E
felonies when the minimum term is 340 months or
more (actually, this provision only applies to Class
Bl felonies because such a long minimum term
would only be possible in Class B1). Under this for-
mula, the maximum term is computed as 120 percent
of the minimum term, rounded to the next highest
month, plus nine months. Class Bl offenses will not
be subject to the possibility of “extraordinary mitiga-
tion” under G.S. 15A-1340.13(h), but Class B2 of-
fenses (like the former Class B) will.

In sentencing for subsequent offenses, Class Bl
offenses will carry nine prior conviction points; Class
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B2 offenses, like the former Class B offenses, will
carry six points. For purposes of assigning points,
convictions for first-degree rape or sexual offense
committed before the effective date of Chapter 22 are
treated as a Class B1 offense; other felonies formerly
in Class B are treated as Class B2 felonies.

Revision of Structured Sentencing habitual
felon law. Part 3 of Chapter 22 repeals the portion of
the Structured Sentencing Act (1993 Sess. Laws Ch.
538, Sec. 9) that revised G.S. 14-7.6 concerning
sentencing of habitual felons, and substitutes a new
revision. A habitual felon will continue to be defined
as in present law (a person convicted of three prior
felonies), and will be sentenced for his fourth felony
as a Class C felon (the previous rewrite had altered
the definition and put the sentencing for the fourth
felony in Class D). Part 3 retains the Structured
Sentencing Act’s provisions that (1) repealed present
provisions requiring a minimum fourteen-year sen-
tence and at least seven years in prison excluding
gain time for persons convicted as habitual felons,
and (2) forbid the use in sentencing of convictions
used to establish habitual felon status.

Changes in how prior record points are
counted for misdemeanor convictions in felony
sentencing. Chapter 22 (H 39), Section 10 amends
G.S. 15A-1340.14(b)(5), as enacted by 1993 Sess.
Laws Ch. 538, Sec. 1, to provide that Class 2 and
Class 3 misdemeanor convictions are assigned no
points for prior record level determination in felony
sentencing under the Structured Sentencing Act. In
the 1993 legislation, each misdemeanor conviction

was assigned one prior record point, regardless of

class. Under the new law, a Class 1 misdemeanor
conviction is assigned one point for purposes of de-
termining a person’s prior record in felony sentenc-
ing, except that convictions for Class 1 misdemean-
ors under G.S. Chapter 20 (motor vehicles), other
than convictions for misdemeanor death by vehicle
[G.S. 20-141.4(a2)], are assigned no prior record
points. Section 10 becomes effective on October 1,
1994, when the Structured Sentencing Act takes ef-
fect.

Simple possession of less than one gram of
cocaine. Chapter 11 (H 7), effective May 1, 1994,
repeals Section 1358.1 of 1993 Sess. Laws. Ch. 539.
The effect is to repeal the proposed change made in
G.S. 90-95(a)(3) by the 1993 Structured Sentencing
Act, which was to make possession of less than one
gram of cocaine a Class 1 misdemeanor. Chapter 11

makes possession of any amount of cocaine, once
that act becomes effective on October 1, 1994, a
Class I felony, as in present law.

Misdemeanor classification. Chapter 14 (H 53)
makes numerous technical and conforming amend-
ments related to the Structured Sentencing Act be-
coming effective on October 1, 1994. Chapter 14 also
makes two substantive changes. First, it restores
three minor misdemeanor offenses that would have
been repealed by the Structured Sentencing Act and
reclassifies them as Class 2 misdemeanors. The of-
fenses are removing a shopping cart from shopping
premises (G.S. 14-72.3), taking labeled milk crates
(G.S. 14-72.4), and temporarily taking horses, mules,
or dogs (G.S. 14-82). Second, Chapter 14 amends
G.S. 14-269.2(d) and (e) to add stun guns to the list
of weapons covered by the statute’s provision that it
is a Class 1 misdemeanor to possess or to cause,
encourage, or aid a minor to carry certain weapons
onto school property. The amendment also makes
clear that stun guns are not covered by G.S. 14-
269.2(c)’s provision that it ts .a Class I felony to
cause, encourage, or aid a minor to carry certain
firearms and explosives on educational property.

Miscellaneous Changes

Law enforcement agency disposition of con-
fiscated weapons is modified. G.S. 14-269.1 pro-
vides for court-ordered confiscation and disposition
of weapons seized from persons convicted of offenses
involving deadly weapons, while G.S. 15-11.1 pro-
vides general guidelines about how law enforcement
agencies maintain custody over and dispose of prop-
erty they have lawfully seized. Effective May I,
1994, Chapter 16 (H 10) modifies each of these
statutes. It deletes subsections (2) and (3) from G.S.
14-269.1. G.S. 14-269.1(2) permitted a judge presid-
ing over a trial of a defendant convicted of an offense
specified in the statute to order weapons seized from
the defendant to be turned over to a law enforcement
agency to be used by that agency. Subsection (3)
permitted the presiding judge to order that confis-
cated weapons be sold by the sheriff in the county of
trial at a public auction. With the enactment of
Chapter 16, a judge has four ways of disposing of
weapons under G.S. 14-269.1: (1) returning weapons
to the rightful owner on petition of the owner showing
the owner was unlawfully deprived of the weapon
without consent, (2) ordering that weapons be turned
over to the sheriff to be destroyed, (3) ordering that




weapons be turned over to the North Carolina State
Bureau of Investigation’s Crime Laboratory
Weapons Reference Library for its official use, or (4)
ordering that weapons be turmed over to the North
Carolina Justice Academy for its official use.

Chapter 16 amends G.S. 15-11.1 by adding a
new subsection (b1), which specifically addresses the
disposition of seized weapons. Subsection (bl) pro-
vides that the district attorney must apply to the court
for an order of disposition of firearms that are no
longer necessary or useful as evidence in a criminal
trial. The judge, after a hearing, may dispose of such
weapons in three ways. First, the court may order the
firearm returned to its rightful owner, when the right-
ful owner is someone other than the defendant, and
the court finds (1) that the rightful owner is entitled to
possession of the firearm, and (ii) that the rightful
owner was unlawfully deprived of the weapon or had
no knowledge or reasonable belief of the defendant’s
intention to use the firearm unlawfully. Second, the
court may order the firearm returned to the defendant,
but only if the defendant is not convicted of any
criminal offense in connection with the possession or
use of firearm, the defendant is the rightful owner of
the firearm, and the defendant is not otherwise ineli-
gible to possess such a firearm. If the offense in-
volved possession or use of the firearm, disposition
under G.S. 14-269.1 may apply. Third, the court may
order that the firearms be turned over to the sheriff to
be destroyed.

New subsection (bl) of G.S. 15-11.1 is not
applicable to firearms seizures by the Wildlife

Resources Commission or the Marine Fisheries .

Commission pursuant to G.S. 113-137, when the
fircarms were used only in connection with a viola-
tion of G.S. Chapter 113, Article 22 (wildlife regula-
tions) or a local wildlife hunting ordinance.

Failure to wear seat belt made admissible in
specified circumstances. G.S. 20-135.2A(d) pro-
vides that evidence of the failure to wear a seat belt
shall not be admissible in any criminal or civil trial,
action, or proceeding, except in an action based on
violation of the seat belt law. Effective for trials, ac-
tions or proceedings beginning on or after March 3,
1994, Chapter 5 (H 34) adds a second exception
making evidence of failure to wear a seat belt admis-
sible. That is, if the evidence is offered as justifica-
tion for the stop of a vehicle or detention of a vehicle
operator and passengers, it will be admissible. This
chapter was effective March 3, 1994, and applies to
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trials, actions, or proceedings beginning on or after
that date, Note, the North Carolina Court of Appeals
ruled in State v. Williams, _ N.C. App.__, 440
S.E.2d 324 (1 March 1994) that where an officer
stopped the defendant for a seat belt violation and
later charged her with that violation and DWI, the
trial judge properly dismissed the DWI charge be-
cause evidence of the seat belt violation was inad-
missible in the DWI prosecution. Under the new law,
however, G.S. 20-135.2A(d) would permit introduc-
tion of evidence of a seat belt violation to justify a
stop leading to arrest for another crime.

Results of laser speed enforcement devises
made admissible in court. Effective March 18,
1994, Chapter 18 (S 124) amended G.S. 8-50.2 to
make speed measurements by laser speed enforce-
ment devises admissible in any criminal or civil pro-
ceeding for the purpose of corroborating the opinion
of a person, usually a law enforcement officer, as to
the speed of a vehicle based upon the visual observa-
tion of the object by the person. Further, Chapter 18
requires: (1) that all laser speed enforcement instru-
ments be tested in accordance with standards estab-
lished by the North Carolina Criminal Justice
Education and Training Standards Commission
(hereafter, the Commission), (2) that the Commission
certify such instruments, and (3) that a written cer-
tificate by a Commission-certified technician showing
that a test was made within the required testing pe-
riod and that the instrument was accurate shall be
competent prima facie evidence of those facts in a
criminal or civil proceeding. The chapter also
amended the authority of the Commission, enumer-
ated in G.S. 17C-6(a), to permit the required certifi-
cation of laser speed devices.

Testing of defendants for sexually transmitted
diseases expanded. G.S. 15A-615 provides that
certain criminal defendants charged with specified
sex offenses may be subject to testing for sexually
transmitted diseases, pursuant to petition, findings,
and court rulings described in the statute. Chapter 8
(H 53) adds to the list of offenses that trigger the
statute’s testing process, a violation of G.S. 14-202.1
(indecent liberties with a child) that involves vaginal,
anal, or oral intercourse with a child less than 16
years of age. Chapter 8 also adds herpes to the list of
sexually transmitted diseases for which a defendant
may be tested. Further, the new law provides specific
requirements for herpes testing. If a judge requires
herpes testing, the defendant must be examined for
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oral and genital herpetic lesions, and “if a suggestive
but nondiagnostic lesion is present, a culture for her-
pes must be performed.” Chapter 8 is effective
January 1, 1995, and applies to offenses occurring on
or after that date.

Magistrates’ issuance of domestic violence re-
straining orders. Chapter 4 (H 57) amends G.S.
50B-2 to provide that chief district court judges may
allow magistrates in their judicial districts to hear re-
quests for ex parte domestic violence protective or-
ders and to issue show cause orders for contempt of
domestic violence orders in certain limited circum-
stances. Chapter 4 is effective May 1, 1994, and
applies to motions for relief from domestic violence
filed on or after that date.

Grounds for denying claim from Crime
Victims Compensation Commission broadened.
Chapter 3 (H 30) amends G.S. 15B-11 to provide
that if a claimant for compensation from the
Commission was participating in a felony or a non-
traffic misdemeanor at or about the time that the
claimant’s injury occurred, the Commission must
deny the claim for compensation. Chapter 3 was ef-
fective February 28, 1994, and applies to victims’
claims pending or in litigation on or after that date.

JUVENILE LAW CHANGES

Use of juvenile records in adult trials and sen-
tencing. Chapter 7 (H 27) is discussed in the section
above entitled “Changes Affecting Present Sentencing
Law as well as Structured Sentencing.”

Probable cause hearings and transfer of ju-

venile cases to superior court, G.S. 7A-609 requires.

probable cause hearings in all cases in which juve-
niles are alleged to have committed, while age four-
teen or fifteen, acts that would be felonies if they
were adults. G.S. 7A-608 permits a district court
judge, after a finding of probable cause, to transfer
jurisdiction over a juvenile to superior court, and it
mandates transfer if the offense would be a Class A
felony if committed by an adult. Sections 25 and 26
of Chapter 22 (H 39) expand these sections to apply
to juveniles who are alleged to have committed felo-
nies while age thirteen. Section 28 makes conforming
changes in age references, from 14 to 13, in G.S. 7A-
601 (destruction of records resulting from nontesti-
monial identification procedures). These provision

are effective for offenses committed on or after May
1, 1994.

The General Assembly authorized further study
of the transfer issue. Effective March 26, 1994,
Chapter 22 (H 39), Section 29 authorizes the Juvenile
Code Committee of the Legislative Research
Commission to study whether district courts should
be mandated to transfer to superior court jurisdiction
over juveniles who have committed certain
(unspecified) serious or violent felonies. The
Committee may also study what is the appropriate
age for mandatory transfer. The Committee must
make an interim report to the 1994 Regular Session
of the General Assembly and make a final report to
the 1995 General Assembly.

Temporary custody changes. G.S. 7A-572(a)
establishes procedures to be followed when a juvenile
is taken into temporary custody without a court order
under G.S. 7A-571(1), (2), or (3). Chapter 17 (H
229), effective July 1, 1994, amends G.S. 7A-572(a)
to address cases of juveniles who are taken into tem-
porary custody when they should be in school. When
an authorized person has assumed temporary custody
of a juvenile but determined that continued custody is
not necessary and the juvenile is unlawfully absent
from school, the custodian may deliver the juvenile to
the juvenile’s school or, if the local city or county
government and the local school board adopt such a
policy, to a place in the local school administrative
unit. Previously, the law had provided only for re-
lease to parents, guardians, or custodians.

G.S. 7A-572(a)(4) generally prohibits tempo-
rary custody—custody authorized by statute without
a court order—of a juvenile from lasting longer than
12 hours without a court order for secure or nonse-
cure custody. Chapter 27 (H 110), Section 3 amends
this subsection to allow temporary custody to last up
to 24 hours if any of the 12 hours generally permitted
for custody falls on a Saturday, Sunday, or legal
holiday. This amendment is effective July 1, 1994.

Chapter 27 also amends G.S. 7A-571(3) to
provide that a Department of Social Services worker
who takes temporary custody of a juvenile may ar-
range for the juvenile’s placement, care, supervision,
and transportation. Chapter 27 is effective July 1,
1994 and applies to offenses committed or causes of
action arising on or after that date.

Secure custody hearings. G.S. 7A-577(a) pro-
vides that a juvenile may not be held under a secure -




custody order for more than five days without either a
hearing on the merits or a hearing to determine the
need for continued custody. Chapter 27 (H 110)
amends G.S. 7A-577(a) to specify that this “five-day
hearing” may not be continued or waived. G.S. 7A-
577(g) continues to provide that after the five-day
hearing, subsequent hearings on the need for contin-
ued secure custody must be held at intervals of no
more than seven calendar days. However, new G.S.
7A-577(gl), created by Chapter 27, provides that
these hearings, unlike the initial five-day hearing,
may be waived with the consent of the juvenile,
through counsel for the juvenile. The court may re-
quire consent of additional parties or schedule a
hearing despite the juvenile’s consent to waiver.
Chapter 27 is effective July 1, 1994, and applies to
offenses committed or cause of action arising on or
after that date.

Nonsecure custody hearings. Chapter 27 (H
110) amends G.S. 7A-577(a) to lengthen from five
days to seven calendar days the time that a juvenile
may be held under a nonsecure custody order before
there must be either a hearing on the merits or a
hearing to determine the need for continued nonsecure
custody. In addition, it provides that this hearing may
be continued for up to ten business days with the
consent of a juvenile’s parent, guardian, or custodian,
and the juvenile’s guardian ad litem if one has been
appointed. The court may require the consent of ad-
ditional parties or may schedule the hearing despite a
party’s consent to a continuance. After this initial
hearing, a further hearing on the need for continued
nonsecure custody must be held within seven busi-
ness days, excluding Saturdays, Sundays, and legal
holidays; thereafter, hearings must be held at inter-
vals of no more than 30 calendar days. Under new
G.S. 7A-577(gl), these hearings subsequent to the
initial hearing may be waived as follows: (1) in the
case of a juvenile alleged to be abused, neglected, or
dependent, only with consent of the juvenile’s parent,
guardian, or custodian, and the juvenile’s guardian ad
litem if one has been appointed; (2) in the case of a
juvenile alleged to be delinquent, only with the con-
sent of the juvenile, through counsel for the juvenile.
In any case the court may require the consent of
additional parties or schedule a hearing despite a
party’s consent to waiver. The statute does not ad-
dress waivers in cases in which the juvenile is alleged
to be undisciplined. Chapter 27 is effective July 1,
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1994, and applies to offenses committed or causes of
action arising on or after that date.

Concealment of merchandise and civil liability
of merchants. G.S. 14-72.1(c) provides that mer-
chants who detain or cause arrest of persons for con-
cealment of merchandise may not be held civilly li-
able for detention, malicious prosecution, false im-
prisonment, or other related torts if they had probable
cause to believe the person committed an offense
under the section. Chapter 28 (H 145) amends G.S.
14-72.1(c) to provide that a merchant or merchant’s
agent who detains a minor who is eighteen years of
age or younger (now, sixteen years of age or
younger) must call or notify, or make a reasonable
effort to call or notify the minor’s parent or guardian.
The chapter also adds a provision that a merchant or
merchant’s agent may not be held civilly liable for
failing to notify a minor’s parent or guardian if such
reasonable efforts are made. This change is effective
for offenses committed on or after January 1, 1995.

Notice to parents of minor’s arrest. Chapter
26 (S 89) amends G.S. 15A-505-to provide that when
a minor is charged with certain crimes [limited ex-
ceptions are listed in G.S. 15A-505(b)], a law
enforcement officer must notify the minor’s parent or
guardian as soon as practicable, either in person or
by telephone, of the charge (presently, an officer
must, without unnecessary delay, make a reasonable
effort to inform parents or guardians of the charge).
If the minor is taken into custody, the parent or
guardian must be notified in writing of the detention
within 24 hours of the arrest. If the parent or guard-
ian cannot be found, notice of the arrest must be
made to the minor’s next-of-kin as soon as practica-
ble. Chapter 26 is effective May 1, 1994 and applies
to offenses committed on or after that date. These
provisions relate to adult criminal procedures and
apply only to sixteen- and seventeen-year-
olds—minors who are treated as adults for purposes
of their criminal behavior. Provisions in the Juvenile
Code govern law enforcement officers’ responsibili-
ties in cases involving all other juveniles.

ADULT CORRECTIONS

Prisons

Prison population cap to be set by governor.
G.S. 148-4.1, known as the prison population “cap”
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statute, sets out a procedure for releasing prison in-
mates when prison population exceeds 98 percent of
prison capacity for 15 consecutive days. The statute
currently defines prison capacity as 21,400 inmates.
Chapter 15 (H 200), effective March 15, 1994, rede-
fines prison capacity as “the number of prisoners
housed in facilities located in North Carolina and
owned or operated by the State of North Carolina, as
set by the Governor.” This definition excludes in-
mates housed in county jails, out-of-state facilities,
and private facilities. The prison population capacity
will now be set by the Governor but may not exceed
24,500 inmates.

Parole of nonviolent inmates to meet prison
population cap. Chapter 15 also amends G.S. 148-
4.1 to provide that whenever the Parole Commission
is required to release inmates in order to meet the
prison capacity cap, the commission may parole
nonviolent inmates who would not otherwise be eli-
gible for parole before it releases violent inmates who
are eligible for parole. The chapter does not define
“violent” and “nonviolent,” and it is not clear whether
it refers to inmates who were convicted of violent
offenses or to inmates who have been violent while in
prison. This provision became effective on March 15,
1994, and expires on July 1, 1996.

Department of Correction contracts to house
prisoners in facilities not owned by State of North
Carolina. G.S. 148-37 has provided in broad and
general terms that the Department of Correction
(DOC) may obtain additional prison space by
“purchase or lease [of] existing facilities.” Chapter
24 (S 150), Section 16 amends the statute to speak
specifically to contracts for housing state prisoners in
out-of-state facilities and in in-state facilities not
owned by the State of North Carolina. As amended,
G.S. 148-37(c) authorizes the Secretary of
Correction to contract with out-of-state’ public cor-
rectional facilities for housing up to 1,000 prisoners.
Prisoners may be sent to out-of-state facilities only
when there are no available facilities in North
Carolina within the state prison system to house
them. Contracts under this subsection must expire no
later than June 30, 1995, and must be approved by
the Department of Administration.

New G.S. 148-37(¢) authorizes the DOC to
contract to house up to 1,500 prisoners in non-state-
owned facilities in North Carolina, not including beds
in private substance abuse treatment centers author-
ized by the General Assembly. If the maximum num-

ber of prisoners house in non-state-owned facilities
exceeds 500, the maximum number that may be
housed out-of-state under G.S. 148-37(c) is reduced
by the excess over 500. This provision also expires
on June 20, 1995.

New G.S. 148-37(f) ratifies contracts for out-
of-state housing of prisoners made by the DOC be-
fore March 25, 1994, but requires the department to
take such actions as are not inconsistent with those
contracts to insure that they do not extend beyond
June 30, 1995, without further approval by the
General Assembly.

Prison substance abuse treatment programs.
Chapter 24 (S 150) appropriates $1,545,345 to es-
tablish a substance abuse program in five or more
prisons located near urban areas. Section 20 requires
that each program comply with statutes governing the
DOC (G.S. Chapter 143B, Article 6) and that funds
allocated to each prison be adequate to serve not
more than 100 inmates.

Planning for work camp. Chapter 24, Section
21 directs the DOC to develop plans for a pilot pro-
gram in which the department enters a partnership
with a county or coalition of counties for operation of
a 340-bed work camp at an agreed-upon site. The
counties must agree to operate the camp in exchange
for authorization to use minimum security prisoners
housed at the camp for work at public facilities and
“for any other suitable productive labor at sites
within the county or coalition of counties entering the
agreement.” The plan must provide for making space
available at the camp in such manner that judges
holding court within the participating counties may
assign defendants to the camp. The department must
report on this plan to the Joint Legislative
Commission on Governmental Operations by May
15, 1994.

Appropriations Concerning Sentencing
and Adult Corrections

The table on the next two pages summarizes
appropriations in Chapter 24 (S 150) affecting
sentencing and adult corrections. “NR” identifies
non-recurring current operating appropriations; other
items will become continuation budget items for the
1995-97 biennium. The last column shows the
number of new beds added for offenders with active
prison sentences.

The total of these operations and capital ex-
penditures is $178 million ($24 million for 1993-94

o




and $154 million for 1994-95). Nearly $100 million
of this total goes to provide 4,650 new beds (spaces)
for offenders sentenced to prison, not counting prison
construction authorized in previous legislative ses-
sions. Of these 4,650 new beds, only 2,650 are ac-
tually in state prisons; the remaining 2,000 will be
provided through contracts with local jails in North
Carolina (500), private offender treatment facilities
(500), and out-of-state facilities (1,000).
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About $21 million goes for additional probation
personnel that will be necessary to implement the
Structured Sentencing Act. This act, because of its
emphasis on “intermediate punishments,” will require
more staff to administer and supervise intermediate
sentences such as intensive probation. The DOC also
will receive $3 million for Criminal Justice
Partnership Act grants (effective April 1, 1995) plus
$250,000 for administrative costs.

APPROPRIATIONS AFFECTING SENTENCING
AND ADULT CORRECTIONS-Ch. 24 (S 150)

CURRENT OPERATIONS - GENERAL FUND 1993-94 1994-95 PRISON
BEDS
ADDED
General Assembly .
Joint Legislative Corrections Oversight $25,000] NR
Committee
Legislative Study Comm’n on Youth Farm $25,000| NR
Camp Programs
Judicial Department
Advance Structured Sentencing eff. date to 3,348,231
10/1/94; begin hiring 8/1/94 768,425 NR
Department of Justice
New positions assigned to Dep’t of Correction 202,628
22,580 NR
Department of Correction
Advance Structured Sentencing eff. date to 15,389,941
10/1/94 (546 adult probation and parole 5,369,547 NR
positions)
Operating costs, 208 additional beds at 13,466,330
Piedmont, Lumberton, Pender, Wayne, 2,033,670{ NR
Brown Creek, total 1,040 beds
Lease jail space from local governments 8,358,000 500 new
beds
Provide out-of-state housing of inmates 24,972,000 1,000 new
beds
Contracting of 500 beds in private alcohol and 5,156,740 500 new
drug treatment centers (reserve) 16,260 NR beds
Use existing space more efficiently to house 500 new
500 inmates 1,639,500 beds
Operating costs for new Drug and Alcohol 1,007,436 ‘
Recovery Treatment (DART) Center 192,564| NR
Establish substance abuse program in five 1,225,345
prisons near urban areas 320,000 NR
Operating costs, new 90-bed boot camp for 1,124,373
_probationers (reserve) 392293| NR
Post-boot camp program for 180 probationers 452,619
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Operating costs, new prisons constructed with 18,991,090
bond funds 8,235,572 NR
Operating costs, Eastern Processing Center, 546,720
Marion Close Custody Addition, and 1259321 NR
consolidation of five units
Pilot program for treatment of parolees and
probationers with substance abuse problems
(reserve) 583,000
Greater After Prison Support (GAPS) Program 85,000
Advance Criminal Justice Partnership grant 3,146,300
program eff. date to 4/1/95 103,700| NR
Department of Crime Control & Public Safety
Advance Structured Sentencing eff. date to 168,000
10/1/94 12,000] NR
TOTAL CURRENT OPERATIONS ITEMS 25,000 117,480,796 2,500 new
beds
CAPITAL IMPROVEMENTS
-GENERAL FUND
Department of Administration
Construct 208 additional prison beds at 1,040 new
Piedmont, Lumberton, Pender, Wayne and beds
Brown Creeks 21,483,914
Construct Eastern Processing Center 21,006,000 544 new
beds
Construct addition at Marion Close Custody 5,358,900 192 new
Unit beds
Consolidate five prison units (GPAC 10,260,500 104 new
recommendation) beds
New Drug and Alcohol Treatment Center 1,425,000 270 new
beds
New 90-bed boot camp facility (these are for 1,100,000
probationers on the boot camp program, not
for offenders with active prison sentences)
TOTAL CAPITAL IMPROVEMENT ITEMS 24,008,914 36,625,400 2,150 new
beds
TOTAL OF CURRENT OPERATIONS $24,033,914 $154,106,196 4,650 new
AND CAPITAL ITEMS beds

Special provisions concerning prison con-
struction. Section 67 of Chapter 24 provides that,
with respect to appropriations for construction of
additional prison beds at Piedmont, Lumberton,
Pender, Wayne, and Brown Creek, the Governor may
increase or decrease the amount allotted to a particu-
lar institution within the aggregate total of construc-
tion funds available, and the Secretary of Correction
may authorize construction of those beds at other
prison facilities. The Office of State Construction is
authorized to oversee the construction projects and, if

necessary to expedite delivery of facilities, and to
exempt the projects from certain statutes concerning
public construction contracts. Before exempting a
project from any such requirements, the Secretary of
Administration must notify the House Speaker, the
Senate President Pro Tempore, the chairs of the
Senate and House Appropriations Committees, the
chairs of the Senate and House Subcommittees on
Justice and Public Safety, and the Fiscal Research
Division. The notice must specify what statutory re-
quirements are being waived, why this is necessary,




how it is anticipated that the exemption will expedite
delivery, and briefly summarize the proposed contract
for the project to be exempted. The Office of State
Construction is required to have a verifiable ten per-
cent goal for participation by minority- and women-
owned businesses. All construction projects must
include a penalty clause for late completion.

Section 67 requires the Office of State
Construction to report quarterly to the chairs of the
Appropriations Committees of the House and Senate,
the Jont Legislative Commission on Governmental
Operations, and the Fiscal Research Division with
respect to any changes in projects and allocations.
The Departments of Insurance and Correction are
also required to report quarterly on their involvement
in the construction program.

Section 67 also provides that the 50-bed dormi-
tories authorized for construction at Umstead
Correctional Center by 1993 Sess. Laws Ch. 550,
Sec. 3, shall not be built at that location but at some
other place owned and operated by the Division of
Prisons as designated by the Secretary of Correction.

Probation and Parole

Willful probation violation treated as criminal
contempt. Chapter 19 (S 50), effective May 1, 1994,
amends G.S. 5A-11, which defines criminal con-
tempt, and G.S. 15A-1344, which governs violations
of probation, to provide that a willful violation of a
condition of probation may be punished as criminal
contempt. A finding of criminal contempt does not,
however, revoke the probation. Under G.S. 5A-13, a
probation violation will amount to indirect rather than
direct criminal contempt because it does not occur in
the courtroom. Indirect contempt under G.S. 5A-15
requires “plenary proceedings”—a hearing in district
or superior court that resembles a hearing to revoke
probation under G.S. 15A-1345(e), except that the
standard of proof is stricter. In a plenary contempt
proceeding, the judge must find guilt of contempt
“beyond a reasonable doubt;” in contrast, probation
revocation requires only evidence that “reasonably
satisfies” the judge of the violation [State v. Duncan,
270 N.C. 241, 245, 154 S.E.2d 53, 57 (1967)].

Chapter 19 also repeals G.S. 15A-1343.2(g),
which provided that a defendant who violated proba-
tion imposed as intermediate punishment under the
Structured Sentencing Act could be held in criminal
contempt, and which described particular guidelines
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for such contempt proceedings beyond the require-
ments of G.S. Chapter 5A, Article 1.

Deferred prosecution changes. G.S. 15A-932
authorizes a prosecutor to enter a dismissal with
leave when a defendant fails to appear at a criminal
proceeding or cannot be readily found after a grand
jury indictment. A dismissal with leave results in the
removal of the case from the court docket, but allows
the prosecutor to reinstate the case when the defen-
dant has been or is about to be apprehended. Chapter
2 (S 84), effective March 1, 1994, amends G.S. 15A-
932 to allow the prosecutor to enter a dismissal with
leave pursuant to a deferred prosecution agreement
under G.S. Chapter 15A, Article 82. If the defendant
fails to comply with the terms of the deferred prose-
cution agreement, the prosecutor may reinstate the
proceedings by filing a written notice with the clerk.

Chapter 24 (S 150), Section 38 directs the
Administrative Office of the Courts (AOC), in con-
sultation with the Conference of District Attorneys,
to study the problem of under-utilization of the de-
ferred prosecution program established by G.S.
143B-475.1 and to recommend methods for encour-
aging greater use of it. The AOC must report findings
to the 1995 General Assembly. Chapter 24 was ef-
fective March 26, 1994.

Substance abuse treatment for probationers
and parolees. Chapter 24 (S 150) appropriates
$583,000 to a reserve for an intensive out-patient
substance abuse pilot program for parolees and pro-
bationers with serious substance abuse histories, to
be allocated by the 1994 Regular Session. Section 22
requires the Departments of Correction and Human
Resources to jointly develop such a plan and to report
to the General Assembly by May 15, 1994. The sec-
tion specifies a number of agencies and groups to be
consulted, including representatives of business and
industry who have an interest in job placement for ex-
offenders who are recovering substance abusers, and
ex-offenders who are recovering substance abusers
themselves.

Compliance with rules of educational or
training institution as condition of probation. G.S.
15A-1343(b) specifies the regular conditions of pro-
bation. One of these is that the defendant must remain
gainfully employed or faithfully pursue a course of
study or vocational training that will equip him or her
for employment. Chapter 9 (H 74), effective May 1,
1994, adds to this condition the requirement that a
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defendant pursuing a course of study or training must
abide by all of the rules of the educational institution,
and that the probation officer must forward a copy of
the probation judgment to the institution with the re-
quest that the institution notify the officer of any
violation of institutional rules by the probationer.

Boot camp and post-boot camp programs.
“Boot camp,” formally known as Intensive
Motivational Program of Alternative Correctional
Treatment (IMPACT), is a program of military-style
discipline intended to rehabilitate young offenders
who are sentenced to special probation under G.S.
15A-1343(b1)(2a) and 15A-1343.1. Chapter 24 (S
150) appropriates $1,516,666 to a reserve for opera-
tion of a new boot camp for youthful offenders to be
brought on line in 1994-95. Section 19 requires that
this camp be operated in accordance with guidelines
for the boot camp program, set out in 1989 Sess.
Laws Ch. 1010.

Chapter 24 also appropriates $452,619 to pro-
vide a post-boot camp program for probationers
likely to benefit from such a program. Section 19
directs the Department of Correction to select up to
180 probationers for this program, specifies its con-
tent in general terms, and requires consultation with
appropriate personnel in the Department of Human
Resources in establishing appropriate community-
based services and other intervention. The section
also requires an evaluative study (see the later section
on studies concerning sentencing and adult correc-
tions).

Publicizing parole hearings. G.S. 15A-
1371(b)(3) requires the Parole Commission to give
notice of a parole hearing and its outcome to certain
parties if the prisoner up for parole was convicted of
first- or second-degree murder, first- or second-de-
gree rape, or first-degree sexual offense. Persons
entitled to such notice include the prisoner, the dis-
trict attorney of the district where the prisoner was
convicted, the head of the law enforcement agency
who arrested the prisoner, any of the victim’s imme-
diate family members who have required in writing to
" be notified, and the victim of first-degree rape or
first-degree sexual offense if the victim has requested
in writing to be notified. Chapter 25 (H 171) requires
that notice be given also to “as many newspapers of
general circulation and other media in the county
where the prisoner was convicted and if different, in
the county where the prisoner was charged, as rea-
sonable.” However, the notice given to news media

may not include the name of the victim. Chapter 25 is
effective May 10, 1994.

Studies Concerning Sentencing and Adult
Corrections

The following study provisions all are sections
of Chapter 24 (S 150).

Private, out-of-country placement of felons.
Section 17 directs the Department of Correction
(DOC) to study the issue of private, out-of-country
placement of felons 16 years of age or older who are
sentenced to prison for ten years or longer. The
placements contemplated by this study are in facili-
ties that equal or exceed the standards for adult cor-
rectional institutions established by the American
Correctional Association and that are operated by
any United States governmental unit, the
Commonwealth of Puerto Rico, any U.S. territory or
possession, or any facility operated by a (private)
business entity organized under United States law
and located in American territory (including Puerto
Rico and other possessions) or any nation signatory
to the North American Free Trade Agreement.
Results of this study must be reported to the 1994
Regular Session.

Planning for contracting for private sub-
stance abuse treatment. Section 18 requires the
DOC to report to the General Assembly by May 15,
1994, on its plan to contract for 500 beds in private
substance abuse treatment centers, not to exceed 100
beds in any one center, including any recommended
changes in the law necessary to authorize such con-
tracts. The Department of Human Resources is di-
rected to provided any necessary technical assistance
for this study.

Boot camp evaluation. Section 19 directs the
DOC to evaluate the boot camp (IMPACT) program
and the post-boot camp program and to report to the
Joint Legislative Commission on Governmental
Operations, the Joint Legislative Corrections
Oversight Committee, and the Fiscal Research
Division before January 1, 1995, and annually there-
after. The study of these programs must compare
them to other corrections or probation programs for
offenders 16-25 years of age in terms of effective-
ness, cost, and recidivism.

Diversion of probation and parole violators
into residential community corrections centers.
Section 23 directs the Division of Adult Probation
and Parole of the DOC to study the feasibility of di-




verting probation and parole violators into residential
community corrections centers similar to those being
operated in other states or into separate facilities op-
erated as work camps, substance abuse treatment
centers, or other facilities designed to address special
problems. The division must report to the 1994
Regular Session.

Evaluation of GAPS program. Section 24 ap-
propriates $85,000 for the Greater After Prison
Support program (GAPS), a nonprofit community-
based pre-release and aftercare program for prison
inmates that has been operating in Gaston County.
Section 24 requires the GAPS program to report
quarterly to the Joint Legislative Commission on
Governmental Operations on the use of this money
and the effectiveness of the program. Section 24 also
requires the DOC to track the GAPS program with
an evaluation model assessing its impact on post-re-
lease parole violations, rearrests, and recidivism
rates. The department must provide a written evalu-
ation of the program by May 15, 1995 to the chairs
of the Senate and House Appropriations Committees,
the Senate and House Subcommittees on Justice and
Public Safety, the Joint Legislative Commission on
Governmental Operations, and the Fiscal Research
Division. This section becomes effective on July 1,
1994,

Probation and parole paperwork. Section 25
requires the DOC to study how to reduce paperwork
required of probation and parole officers, and to re-
port by May 15, 1994 to the Joint Legislative
Commission on Governmental Operations, the chairs
of the Senate and House Appropriations Committees,
and the chairs of the Senate and House
Subcommittees on Justice and Public Safety.

Prison enterprises and prison canteens.
Section 26 requires the DOC to study the use of
profits from prison enterprises and the prison can-
teens and to report by May 15, 1994, to the Joint
Legislative =~ Commission on  Governmental
Operations, the chairs of the Senate and House
Appropriations Committees, and the chairs of the
Senate and House Subcommittees on Justice and
Public Safety.

Bunking inmates in shifts. Section 27 requires
the DOC to study bunking inmates in shifts and to
report by May 15, 1994, to the Joint Legislative
Commission on Governmental Operations, the chairs
of the Senate and House Appropriations Committees,
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and the chairs of the Senate and House
Subcommittees on Justice and Public Safety.

Drug and alcohol rehabilitation and education
for offenders. Section 44 creates the Task Force on
Offenders’ Drug and Alcohol Rehabilitation and
Education to study methods for providing alcohol and
drug treatment programs and educational programs
to offenders. The task force is composed of the
Governor, the Secretary of Correction, the Assistant
Secretary of Correction for Substance Abuse, the
Secretary of Human Resources, the Director of the
Division of Mental Health, Developmental
Disabilities and Substance Abuse Services, the Chief
of the Substance Abuse Services Section, the
President of the Community College System, and the
Superintendent of Public Instruction. The task force
is directed to (1) develop a plan and cost estimate for
converting a number of prison facilities into intensive
drug and alcohol rehabilitation centers, identifying
inmates with drug and alcohol problems, and mandat-
ing proven treatment procedures for them; (2) de-
velop a plan and cost estimate for ensuring that per-
sons sentenced to prison for crimes involving drugs
or in which alcohol or drugs were a causative or
contributing factor receive a full year of drug reha-
bilitation as part of the sentence (such a plan must
provide for intensive drug therapy and condition pa-
role on total abstinence from alcohol and drugs to be
enforced by strict testing); and (3) develop a plan and
cost estimate for establishing an extension program
through either the Department of Community
Colleges or the Department of Public Instruction to
provide a GED diploma to all offenders who have not
obtained a high school diploma or a GED. The task
force is directed to report to the General Assembly by
May 15, 1994,

Sentence of life imprisonment. Section 44 di-
rects the Departments of Correction, Crime Control
and Public Safety, and Justice to study (1) the effect
on the criminal justice system of having the sentence
of life without parole for certain offenses and whether
that sentence has had a deterrent effect, (2) any other
effect that sentence may have had on the crime rate
generally, (3) the fiscal impact the sentence has had
on the state’s finances, and (4) the projected costs to
the state if the sentence continues to be imposed. The
departments must report the findings of this study to
the General Assembly, the Joint Legislative
Commission on Government Operations, and the ap-
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propriations committees of both houses by January 1,
2005.

Anticrime initiatives. Section 46 directs each
state agency to which funds are appropriated by
Chapter 24 for implementing program initiatives for
reducing crime to report quarterly to the Joint
Legislative Corrections Oversight Committee with
respect to expenditure of the funds, program imple-
mentation progress, and resuits to date.

Farm camp program. Section 50 authorizes the
Legislative Research Commission to study the fea-
sibility of establishing a Farm Camp Program for
“troubled youths,” defined as juvenile delinquents
who would otherwise be committed to training
schools and individuals under age 21 who are con-
victed of nonviolent felony offenses. The DOC, the
Division of Youth Services, and the Administrative
Office of the Courts are directed to cooperate in this
study. Section 50 specifies the general outline of the
study.

Placement of felons in private correctional
facilities. Section 53 authorizes the Legislative
Research Commission to study the placement of fel-
ons 16 years of age or older in private correctional
facilities, and directs the commission to report to the
1994 Regular Session.

COURTS

Court/drug treatment program funding
reserved. Whether to fund special “drug courts™ to
process only drug cases in selected areas of the state

was a hotly debated topic during the Extra Session.

Instead of funding a particular program, the General
Assembly, in Chapter 24 (S 150), Section 41, re-
quired that the Judicial Department hold $800,000 in
reserve for fiscal 1994-95 to be allocated for drug
court programs during the 1994 Regular Session of
the General Assembly.

Teen court program funded. Chapter 24,
Section 40, appropriated $75,000 for fiscal 1994-95
to the Administrative Office of the Courts (AOC) for
developing and implementing teen court programs in
judicial districts selected by the AOC. Junior and
senior high schools may apply for grants, which must
be reviewed and approved by the chief district court
judge for the district in which the program will be
conducted. Section 40 requires that programs meet
either or both of two objectives: (1) diversion of cases

from district court to teen court, and (2) handling
problems that have not yet been turned over to juve-
nile authorities. Section 40 also requires that the
AOC report to the General Assembly by May 15,
1994, on the effectiveness of the Cumberland County
Teen Court Program, which was authorized and
funded by Section 80 of Chapter 561 (S 26) during
the 1993 Regular Session of the General Assembly.

Courts Commission studies directed. Chapter
24 (S 150), Section 51 requires that the Courts
Commission study the jurisdiction of magistrates,
including whether their jurisdiction should be
expanded to include disposition of infractions and
some misdemeanors. Chapter 24, Section 52 requires
that the Commission study whether to provide con-
current jurisdiction between district and superior
courts for disposition of some felonies. Bills concern-
ing both of these issues were introduced during the
Extra Session, but no measures were enacted. The
Commission is directed, for both studies, to make an
interim report to the 1994 Regular Session by May
15, 1994, and a final report to the 1995 Session no
later than the convening date.

CRIME PREVENTION
PROGRAMS AND JUVENILE
CORRECTIONS

The General Assembly spent considerable time
during the Extra Session discussing and debating
crime prevention programs. In the end, a number of
new programs were created, and several existing
programs received additional funding. While most of
the $256 million appropriated during the Extra
Session will fund prisons and sentencing, more than
$68 million was appropriated for prevention pro-
grams and related education and social programs. All
of these programs were included in Chapter 24 (S
150), which was effective on March 26, 1994. This
memorandum, however, only briefly discusses this
significant component of the Session.

Support Our Students. Section 30 establishes
the Support Our Students (SOS) Program in the
Department of Human Resources (DHR). SOS’s
purpose is to provide grant funding for local com-
munity development of high quality after-school pro-
grams for children in grades K-9. Specific program
goals include: reducing juvenile crime, recruiting
positive role models for children, and reducing the
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number of “latchkey” children. Chapter 24 appro-
priates $5 million for SOS grants in fiscal 1994-95.

Family Resource Center grants. Section 31
establishes the Family Resource Center Grant
Program in DHR. This program’s purpose is to pro-
vide grant funding to community organizations and
schools to establish resource centers that provide
services to children from birth through elementary
school age and to their families. Program goals in-
clude: assuring smooth transition from pre-school
child care to school and mobilizing public and private
community resources to help children in need.
Chapter 24 appropriates $2.055 million for grants
and administration of this program in fiscal 1994-95.

School  Intervention/Prevention  grants.
Section 42 establishes an Intervention/Prevention
Grant Program in North Carolina’s schools. The pro-
gram’s purpose is to fund school administrative units
in designing and implementing innovative programs
to combat juvenile crime. Efforts will focus on assist-
ing students at risk of failure and participating in
crime, as well as providing safe schools. Chapter 24
appropriates $12 million for this program in fiscal
1994-95.

At-risk student assistance. Section 43 estab-
lishes guidelines for use of $18,237,120 appropriated
in Chapter 24 for fiscal 1994-95 to assist local school
administrative units in designing and providing serv-
ices to students at risk of school failure and their
families.

Welfare reform study. Section 47 establishes
the Legislative Study Commission on Welfare
Reform to study the need for welfare reform in light
of the current social crisis, including increased crime.
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Causes of crime study. Section 48 authorizes
the Legislative Research Commission to study the
causes of crime in North Carolina.

Youth Services’ study. Chapter 24 appropri-
ates $150,000 to DHR for 1993-94 for a compre-
hensive study of the Division of Youth Services’
Juvenile Justice System,

Training schools and juvenile detention fa-
cilities. Chapter 24 appropriates $7.3 million to DHR
for 1994-95 to provide staff for 147 additional beds
in existing training schools (correctional institutions
for adjudicated juvenile delinquents). The current
capacity of these schools is reckoned at 664, although
the actual population has been running well over 700
in recent months. Another $3.3 million is for con-
struction and operation of two Wilderness Camps
(residential treatment programs for delinquents).
Establishment of new programs serving as alterna-
tives to secure detention of juveniles (pending court
disposition of their cases) accounts for $625,000, and
$5 million was appropriated for improvement of
DHR’s Community-Based Alternatives Program,
which provides community treatment of juveniles.

Summary of funding measures for crime pre-
vention, juvenile corrections, and related pro-
grams. The table on the next page summarizes
appropriations in Chapter 24 (S 150) for the
biennium ending June 30, 1995 affecting crime
prevention programs in public education and the
DHR, as well as juvenile corrections programs in
DHR. “NR” identifies non-recurring current
operating appropriations; other items will become
continuation budget items for the 1995-97 biennium.

" The total of these operations and capital expenditures

is $68,805,919. Note, some items in the table are not
discussed in the text above.
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APPROPRIATIONS FOR CRIME PREVENTION
AND RELATED PROGRAMS-CH. 24 (S 150) O
CURRENT OPERATIONS - GENERAL FUND 1993-94 1994-95
Public Education
Low Wealth School Systems Supplemental Funding
(1993 Sess. Laws. ch. 321, sec. 138) $10,000,000
Local Programs to Assist Children at Risk of
Failure - 18,237,120
Intervention/Prevention Grant Program 12,000,000
Department of Human Resources
Family Resource Center Grant Program 2,055,000
Grants to Support Out Students pilot projects 5,000,000
Study of Div’n of Youth Services’ Juvenile Justice
System $150,000| NR
Expand Family Preservation Services Program 500,000
Expand Coach Mentor Training Program 534,000
Substance abuse services under Treatment
Alternatives to Street Crime Program 1,359,380
Operating funds for two Wilderness Camps 2,566,000
Expand Governor’s One-on-One Program 1,150,000
Staff for 147 additional beds in existing training
schools including special educ. teacher and
guidance counselor at each school 7,279,419
Establish Alternatives to Detention Programs in
selected district court districts 125,000 500,000
Outcome-based enhancement of Community-Based 5,000,000 Q
Alternatives Program
TOTAL CURRENT OPERATIONS ITEMS 275,000 66,180,919
CAPITAL IMPROVEMENTS - GENERAL FUND
Department of Human Resources
Two additional Wilderness Camps 750,000
Reserve, new 24-bed Detention Center 1,600,000
TOTAL CAPITAL IMPROVEMENTS 2,350,000 0
ANNUAL TOTAL OF CURRENT $2,625,000 366,180,919
OPERATIONS AND CAPITAL ITEMS
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