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The present North Carolina statutes on sentencing and
execution of sentences come mostly from five sources: North
Carolina General Statutes (hereinafter G.S.) Ch. 15A, Art.
100, enacted in 1977 regarding capital sentencing; the Trial
and Appellate Procedure Act, effective in 1978, which ap-
plies to misdemeanors and felonies committed before July 1,
1981; the Fair Sentencing Act, which applies to felonies
committed on or after July 1, 1981; the Safe Roads Act of
1983, which set strict sentencing guidelines for a redefined
offense of impaired (i.e., drunken) driving; and various legis-
lation after 1981 that has sought to shorten imprisonment
and encourage alternative sentences.! The new structured-
sentencing legislation, explained below, affects all of these
except capital sentencing and sentencing of impaired drivers.

Structured sentencing is not North Carolina’s first at-
tempt to adopt determinate sentencing, a philosophy that
calls for even-handed punishment with strict regulation of
judges’ and correction officials’ discretion. The first was the
Fair Sentencing Act of 1981 (hereinafter FSA). The FSA,
developed over seven years beginning in 1974, was first
introduced in the 1977 General Assembly and did not be-
come law until 1981. As finally enacted, it established pre-
sumptive (standard) prison terms for felonies, required
written judicial findings to support departures from the stan-
dard terms (thereby allowing meaningful appellate review of

in prison) and “gain time” (credit for work and program par-
ticipation in prison) at rates set by statute.

The General Assembly’s Commission on Correctional
Programs and other committees that developed the FSA
compromised greatly with the determinate-sentencing
philosophy—for example, they largely exempted commit-
ted youthful offenders, plea-bargained sentences, and sus-
pension of sentences from their determinate scheme.
Nevertheless, at its time the FSA was considered a radical
departure from existing law, and it faced years of spirited
opposition from a variety of groups before enactment.
Some opponents thought it too lenient, others too harsh,
and many too complicated.

After enactment of the FSA, which might have been
expected to quell the sentencing debate for a while, the
General Assembly had little rest. The prison population
continued to grow rapidly (as it had since 1970), and the
county jail population was growing even faster.> Soon the
General Assembly was presented with recommendations for
alternatives to imprisonment from the Citizens’ Commission
on Alternatives to Incarceration. Also, it had to respond to
lawsuits alleging unconstitutional crowding of the state’s
prisons.

By 1983, within two years of enacting the FSA (a
determinate-sentencing law), the General Assembly began
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to adopt measures such as community-service parole (known
to prison inmates as the “one-eighth law”}, restoring to cor-
rectional officials some of the discretion the FSA had taken
away. In 1985, the General Assembly created the Special
Committee on Prisons to respond to prison-crowding litiga-
tion’ This committee recommended various prison-
construction and other correctional measures to implement
the lawsuit settlements. Settlement of these lawsuits led the
General Assembly in 1987 to enact the prison-population
“cap” that required speeding up the parole process when the
number of prisoners exceeded a specified limit, as well as
other legislation making many offenders eligible for discre-
tionary parole earlier. Meanwhile, in an attempt to imple-
ment the consent judgments in the lawsuits that required
more space per inmate, the General Assembly renovated
and expanded prison facilities—paid for by borrowing $275
million, $200 million of which required (and received) voter
approval in the 1990 general election.!

The prison cap and related legislation to shorten time
in prison set the stage for the structured-sentencing law. A
widespread impression among judges and prosecutors was
that because penal laws had been watered down so much
and service of prison sentences had become so unpredict-
able, crime was increasing. Support grew for “truth in sen-
tencing”—vprison and jail sentences that were actually
served, not heavily discounted. At first the Special Commit-
tee on Prisons was reluctant to take on sentencing because
sentencing had so recently been the subject of major legisla-
tive revision (the 1981 FSA), but eventually it felt com-
pelled to do so. The committee recommended creation of
the Sentencing and Policy Advisory Commission (hereinaf-
ter Sentencing Commission) to look for a principled way of
meting out punishments that were fair but would not over-
load prisons and other correctional facilities.

The Sentencing Commission

The General Assembly created the Sentencing Com-
mission in 1990 to study sentencing and related matters and
report its recommendations.’ The commission’s 23 members
included, among others, a judge appointed by the chief jus-
tice of the supreme court serving as chair, a judge appointed
by the chief judge of the court of appeals, the attoey gen-
eral or his or her designee, the secretary of correction, the
secretary of crime control and public safety, the parole com-
mission chair, the presidents of the District Court Judges As-
sociation and of the Conference of Superior Court Judges,
the presidents of the Sheriffs’ Association and of the Asso-
ciation of Chiefs of Police, a criminal defense attorney ap-
pointed by the chief justice on recommendation of the
president of the Academy of Trial Lawyers, the president of
the Conference of District Attomeys, a nonlawyer member
of the public appointed by the governor, a “rehabilitated”

former prison inmate appointed by the commission’s chair,
a member of the Victim Assistance Network appointed by
the lieutenant governor, and legislators appointed by the
House speaker and Senate president pro tempore as ex-
plained below.

The commission’s chief tasks were to develop and rec-
ommend sentencing “structures” (guidelines) for judges’ use
in determining the appropriate type of punishment for each
case and the proper term of probation or imprisonment (if
any), and to “classify” (set penalty limits or ranges for) crimi-
nal offenses. It was also required to recommend a “compre-
hensive community corrections strategy and organizational
structure” and study a variety of matters such as “the long-
range needs of the criminal justice and corrections systems.”

In developing sentencing guidelines, the commission
was required to take into account “[t]he available resources
and constitutional capacity of the Department of Correc-
tion, local confinement facilities, and community-based
sanctions,” and to estimate the effect of each set of guide-
lines on state and local correctional facilities, using a correc-
tional-population simulation model that the commission
was required to design. The commission could. have inter-
preted this language as requiring it to stay within the limits
of existing correctional facilities in planning its guidelines,
but it did not. Many members saw the commission’s goal as
restoring necessary severity to penal sanctions rather than
restraining prison population growth. The commission’s
early drafts of guidelines, by its own projections, would have
resulted in increasing the prison population by several orders
of magnitude.

Divided over the contentious issue of punishment, the
commission failed to produce recommendations on sentenc-
ing for the 1992 legislative session, its original reporting
deadline. In 1992, the General Assembly extended the
commission’s life until July 1, 1993, and gave it until thirty
days after the convening of the 1993 session to make its sen-
tencing recommendations.® The General Assembly further
instructed the commission: whatever other guidelines it rec-
ommended, it was to present one set of guidelines “consis-
tent with” the “standard operating capacity” of state prisons
and county jails. “Standard operating capacity,” where state
prisons were concerned, was defined to include all addEtional
space built with the proceeds of the $275 million in, bonds
authorized by Chs. 933 and 935 of the 1989 Session Laws.
Under G.S. 164-37, the 1992 legislation expanded the
commission’s membership from twenty-three to twenty-
seven by increasing from one to three the number of mem-
bers appointed by the House speaker and by the Senate
president pro tempore.

Extended, re-instructed, and enlarged by the legislature,
the Sentencing Commission continued its work in 1992 and

drafted recommended legislation (described below) that was
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modified and enacted. The commission actually presented
two structured-sentencing bills to the General Assembly: one
that would not result (according to the commission’s projec-
tions) in increasing the prison population beyond standard
operating capacity, and a tougher version that the commis-
sion preferred which would have exceeded prison capacity.’
Only the first version received serious attention. (Structured
sentencing’s expected effect on the prison population is dis-
cussed in a later section.)

Provisions of New Legislation

The new sentencing legislation consists of the struc-
tured-sentencing bill (Ch. 538, H 277) plus its companion
measures, the offense-classification bill (Ch. 539, H 278)
and the State-County Criminal Justice Partmership Act
(Ch. 534, H 281). The structured-sentencing law applies
only to offenses committed on or after January 1, 1995. It
carefully preserves present law regarding sentences for driv-
ing while impaired (G.S. 20-138.1 and related provisions)
and imposition of capital punishment (G.S. Ch. 15A, Art.
100), although it somewhat changes life sentences, which
will be imposed only for first-degree murder.

The structured-sentencing law is long and complex;
the following description does not include every provision.
Note that this legislation could be changed in the 1994 session be-
fore it goes into effect.

Purposes of Sentencing

Structured-sentencing legislation retains the purposes of
sentencing stated in the FSA (present G.S. 15A-1340.3): im-
posing punishment commensurate with the injury caused by
the offense, protecting the public by restraining offenders, re-
habilitating offenders, and deterring criminal behavior.

Authorized Types of Sentences

Sentence dispositions. The North Carolina Constitu-
tion authorizes various punishments for criminal offenders:
death, fine, imprisonment, and removal and disqualification
from public office. North Carolina courts have inherent au-
thority, which is restricted and regulated by statute, to impose
probation—a suspended sentence to prisonfjail involving
various conditions set by the court, like supervision by a pro-
bation officer, payment of restitution to the victim, and per-
formance of community service.® The structured-sentencing
legislation does not change this authority but recasts it by
adopting specific forms of sentences, called sentence disposi-
tions, defined as follows in new G.S. Ch. 15A, Art. 81B:

Active punishment requires service of a term of impris-
onment that is not suspended; it does not include “special
probation” (probation with a short term of imprisonment as
a condition of suspension of a longer term). The structured-
sentencing legislation revises the present statute (G.S. 15A-

1352) regarding sentencing to (state) prison or (county) jail:
If the term is imposed for a misdemeanor and does not ex-
ceed 90 days (now the limit is 180 days), the commitment
must be to a facility other than a state prison (normally a
county jail). If it is for a misdemeanor and exceeds 90 days,
the court may choose prison or jail. Felony commitment
must be to prison unless the sheriff or county commissioners
request that the court sentence the offender to a jail.
Throughout this section, when “prison/jail term” is used, it
refers to a term of imprisonment in either prison or jail de-
pending on what G.S. 15A-1352 allows.

Intermediate punishment is probation supervised by a
probation officer that involves-at least one of the following
conditions: (1) special probation; (2) assignment to a pro-
gram of training, counseling, or treatment (a residential
program or one that the offender must visit daily or periodi-
cally); (3) electronic monitoring (often called “electronic
house arrest”), in which the offender has to remain in a
specified place for a certain period each day and his pres-
ence is monitored by an electronic device he wears; or (4)
intensive probation, which involves closer supervision by
probation officers than does regular probation pursuant to
G.S. 143B-262(c).

Community punishment (punishment that is not ac-
tive or intermediate) includes unsupervised probation, su-
pervised probation without any of the “intermediate”
conditions listed above, and a fine without probation.

Repeal of “committed youthful offender” sentence.
Under present law, in imposing an active prisonfjail term a
judge can sentence as a “committed youthful offender” or
“CYO” an offender who is under age twenty-one at the time
of the offense (or in some circumstances under age twenty-
five). This sentencing makes the offender eligible for discre-
tionary parole (release from prison/jail by the Parole Com-
mission) upon entering prison. The structured-sentencing
legislation (Ch. 538, § 34) repeals the CYO statute, G.S. Ch.
148, Art. 3B, thus making a young offender subject to the
same rules as an older one regarding service of a prisonfjail
term. A judge can still consider the offender’s immaturity as a
mitigating factor, but this can only lower the minimum
prison/jail term, not excuse the offender from serving it.

Fine. Under structured sentencing, any sentence that
involves a prisonfjail term may also include a fine; if com-
munity punishment is authorized or if the defendant is a cor-
poration or other organization, a fine may be the sole
punishment. The amount of the fine is up to the judge un-
less applicable law provides otherwise.

Probation. The most important change that the struc-
tured-sentencing law makes in probation as an authorized
punishment is to restrict sentencing judges’ use of it (ex-
plained further in the next section). Also, the structured-
sentencing law establishes standard terms of probation:
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misdemeanants, community punishment—o6 to 18 months;
misdemeanants, intermediate punishment—12 to 24
months; felons, community punishment—12 to 30 months;
and felons, intermediate punishment—18 to 36 months.
The sentencing judge may impose shorter or longer terms of
probation, but only if he or she makes specific findings that
this is necessary. As under present law, the court may during
the last six months of the original term of probation extend
the term for up to three years, with the consent of the of-
fender, to allow completion of restitution or treatment or-
dered as a condition of probation.

The new law seeks to revise the philosophy and effec-
tiveness of probation. It requires the Department of Cor-
rection (hereinafter DOC) to “develop a plan to handle
offenders sentenced to community and intermediate pun-
ishments.” This plan’s main purposes must be “to hold
offenders accountable for making restitution, to ensure
compliance with the court’s judgment, to effectively reha-
bilitate offenders by directing them to specialized treatment
or education programs, and to protect the public safety.”
Structured sentencing states as a “goal of the General As-
sembly” (subject to the availability of funds) that probation
officers’ caseloads be limited to 90 offenders on community
punishment or 60 offenders on intermediate punishment.
Structured sentencing also makes changes regarding the
execution of probation sentences (discussed in the later sec-
tion on execution of sentences).

Eligibility for “boot camp.” “Boot camp,” formally
known as “IMPACT,” is a program of military-style disci-
pline intended to rehabilitate young offenders, now usually
used as a condition of special probation under present G.S.
15A-1343(b1)(2a) and -1343.1. The structured-sentencing
law revises the eligibility requirements for this program: the
offender cannot have previously served an active term over
120 days for an offense not subject to structured sentencing
or over 30 days for an offense subject to structured sentenc-
ing. Under structured sentencing, boot camp will fall into
the category of an intermediate punishment because special
probation is involved.

Deferred prosecution. In present law [G.S. 15A-1332,
-1341(a), -1342(a) and -(i)], deferred prosecution is a sort of
“quasi-sentence,” conferred by the prosecutor through writ-
ten agreement with the defendant and approved by the trial
court, that grants immunity from further prosecution if
the defendant satisfies conditions such as paying restitution
or participating in a treatment program. The structured-
sentencing law limits deferred prosecution to defendants
charged with nothing more serious than a Class H felony
(for which the longest possible minimum prison/jail term is
twenty-five months); in current law, deferred prosecution is
limited to offenses punishable by no more than ten years
(which also includes all offenses up to a Class H felony).

Also, structured sentencing requires the judge, before ap-
proving the deferred prosecution, to find that the defendant
is unlikely to commit another offense other than a Class 3
misdemeanor; present law specifies another offense punish-
able by more than 30 days (offense classes are explained in
the later section on offense classification).

Sentencing Procedure

The structured-sentencing law’s sentencing procedure,
new Article 81B of G.S. Ch. 15A, applies to all felonies and
all misdemeanors except impaired driving (the latter contin-
ues to be covered by the strict guidelines of G.S. 20-138.1).
The new law drastically reduces judges’ discretion to select a
sentence. It makes sentencing largely a matter of looking up
the proper cell in statutory tables that contain guidelines
regarding: (1) the proper sentence disposition (active, inter-
mediate, or community punishment), and (2) a narrow per-
missible range for both the minimum and maximum prison/
jail terms, whether they are active or suspended. Compare
this with the present FSA, Art. 81A of Ch. 15A, which the
structured-sentencing law repeals. The FSA applies only to
felonies, does not control the sentence disposition (leaving
judges free to impose probation unless forbidden by other stat-
utes), and sets only a presumptive prison/jail term—a stan-
dard from which the judge may depart upward or downward
upon finding of aggravating or mitigating circumstances (see |
present G.S. 15A-1340.4). When sentencing for felonies un-
der the new law, judges must still find aggravating and miti-
gating factors enumerated in G.S. 15A-1340.16, which are
for the most part the factors of the FSA, but under structured
sentencing such factors allow much less variation in sentenc-
ing than under the FSA (this point is explained further
below). An example illustrates the difference between.struc-
tured sentencing and the FSA.

Example: sentencing for felonious breaking or enter-
ing. Consider sentencing under the new structured-sentenc-
ing law for the offense of felonious breaking or entering
where the offender has two prior convictions, one of feloni-
ous larceny and one of misdemeanor larceny. First, the judge
establishes that felonious breaking or entering is a Class H
felony. Second, the judge computes the offender’s prior-
record score under new G.S. 15A-1340.14: two points for
the prior felonious larceny (a Class H felony) and one point
for the prior misdemeanor conviction, a total of three
points. This score puts the offender in Prior Record Level I1.
Third, the judge considers whether there is evidence of ag-
gravating or mitigating factors under new G.S. 15A-1340.16
(explained further below). Fourth, the judge looks up the
appropriate sentence disposition and prisonfjail terms in the
statutory guidelines [G.S. 15A-1340.17(c), -(d), and -(e)].
For a Class H felony, he or she finds a section in the guide-
lines table that looks like this:
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Class H Felony Sentencing Guidelines

trast, structured sentencing guarantees that
the minimum term in this case, if activated

Level]  Levelll Levellll LevellV LevelV Level VI through probation revocation, would actu-
cn 1 /A /A /A A ally be served before release.
6-8 8-10 10-12  11-14 1519  20-25 Aggravated Aggravating and mitigating factors in
5-6 6-8 8-10 9-11 12-15 16-20 Presumptive  felony sentencing. In sentencing for a felony
45 4-6 68 -9 9-12 12-16  Mitigated under the structured-sentencing law, the

In the table, “Level” refers to the offender’s prior-record
level. “C” means that a community punishment is autho-
rized, “I” that an intermediate punishment is authorized, and
“A” that an active punishment is authorized. The range of
numbers is the range of the authorized minimum prison/jail
term in months. The ranges are designated aggravated, pre-
sumptive, or mitigated as shown.

For a Class H offender in Prior Record Level I, the
table indicates that an intermediate punishment is required,
so the judge must impose probation with one of the inter-
mediate conditions explained above (for example, electronic
monitoring). He or she must set a term of probation of be-
tween 18 and 36 months, the required range for intermedi-
ate felony punishment under new G.S. 15A-1343.2(d).

As part of the probation, the judge must impose both a
minimum and a maximum prisonfjail term that are within
the range set by the statutory guidelines; these terms must
be suspended because an intermediate punishment is re-
quired in this case. The minimum prison/jail term in this case
must be in the presumptive range of 6 to 8 months, except
that if the judge finds aggravating factors that outweigh any
mitigating ones, he or she may in his or her discretion set
the minimum term in the 8- to 10-month range; if mitigat-
ing factors outweigh aggravating ones, he or she may set it
in the 4- to 6-month range. Once the minimum is set, the
maximum term is determined by the guidelines in G.S. 15A-
1340.17(d) and -(e}, depending on the minimum. For ex-
ample, if the judge chooses a minimum term of 8 months,
the maximum must be 10 months. If the probation were
ever revoked, the offender would have to serve at least 8
months and no more than 10 months, depending on how
much “earned time” (explained below) he or she received;
however, he or she would receive credit for any previous
confinement in the case (for example, for time in jail pre-
trial or pending a revocation hearing).

Contrast this example with sentencing under the
present FSA: the judge would be free to impose probation
for a term of up to five years or an active sentence. The
FSA’s presumptive active term for a Class H felony is 36
months, but by finding mitigating or aggravating factors the
judge could set an active term anywhere from 1 day to 120
months. Under the FSA, the offender could actually serve
as little as one-eighth of the active term imposed (or even
less, if sentenced as a committed youthful offender); in con-

court must “consider evidence of aggravating
or mitigating factors present in the offense that make an ag-
gravated or mitigated sentence appropriate” (G.S. 15A-
1340.16(a)).” The function of aggravating and mitigating
factors is different in structured sentencing than in the
present FSA. In structured sentencing, aggravating and miti-
gating factors allow the judge to depart somewhat from the
“presumptive” (middle) range and sentence from an aggra-
vated or mitigated range of terms; typically, the allowed de-
parture is about 25 percent upward or downward. In
contrast, the FSA’s aggravating and mitigating factors per-
mit wide departures from the presumptive prison term.

In structured sentencing, aggravating and mitigating
factors do not authorize departure from the sentence dispo-
sition (community, intermediate, or active punishment)
specified in the guidelines, unless “extraordinary mitigation”
is found (see next subsection), or unless some other statute
specifically authorizes it.

Structured sentencing retains most of the aggravating
and mitigating factors established by the FSA (G.S. 15A-
1340.4)—for example, inducing others to participate in the
offense (aggravating) and having limited mental capacity
(mitigating)—with some changes, omissions, and additions.
Regarding aggravating factors, the structured-sentencing law
omits prior convictions (these are handled by prior-record
levels, as explained earlier); modifies the “on pretrial release”
factor to include being on pretrial release for any criminal
charge (not just a felony as in the FSA);'® and adds the fol-
lowing factors: joining with another person in committing
the offense without being charged with criminal conspiracy,
and inflicting serious, permanent, and debilitating injury on
the victim. It also adds as an aggravating factor that “[t]he
defendant does not support the defendant’s family,” a factor
seemingly at odds with the structured-sentencing law’s
requirement that aggravating factors be “present in the
offense.”

Regarding mitigating factors, structured sentencing
keeps all the FSA factors except for absence of prior convic-
tions (accounted for through prior-record level) and adds
these: accepting responsibility for one’s criminal conduct;
being in, or having successfully completed, a drug- or alco-
hol-abuse treatment program that the defendant entered af-
ter arrest and before trial; having “a support system in the
community”; having a “positive employment history” or be-
ing gainfully employed; having a “good treatment prognosis”
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with a “workable treatment plan” available; and supporting
one’s family.

As in the FSA, the judge may find any other nonstatu-
tory aggravating or mitigating factors that are “reasonably re-
lated to the purposes of sentencing” stated earlier. Structured
sentencing retains the FSA’s bars against (1) using the same
evidence to prove more than one aggravating factor, (2) us-
ing evidence necessary to prove an element of the offense to
establish an aggravating factor, and (3) considering exercise
of the right to jury trial as an aggravating factor.

“Extraordinary mitigation.” The structured-sentenc-
ing law [G.S. 15A-1340.13(g), -(g1)] allows departure from
its felony-sentence-disposition guidelines in one circum-
stance: the court has discretion to impose an intermediate
punishment instead of a prescribed active punishment if it
finds that (1) “extraordinary mitigating factors of a kind sig-
nificantly greater than in the normal case are present”; (2)
these mitigating factors outweigh all aggravating ones; and
(3) active punishment would be “a manifest injustice.”
However, extraordinary mitigation is prohibited for a Class
A offense (first-degree murder), a drug-trafficking offense,
and a defendant with five or more prior-record points.

Prior convictions and prior-record (conviction) lev-
els..Structured sentencing uses prior-record levels along with
the offense class to determine the sentence disposition and
active-term range, as explained in the earlier example. In
felony sentencing, the structured-sentencing law requires
the prosecutor to “make all feasible efforts to obtain and
present to the court the offender’s full record” [new G.S.
15A-1340.14(f)], whereas the FSA has no such requirement,
leaving the possibility that the court will not see the full
record.

The higher the record level, the more serious the re-
quired sentence disposition is likely to be, and the higher
the range of the minimum prison/jail term. For example,
with a Class H felony like felonious breaking or entering,
the presumptive range of 5 to 6 months for Prior Record
Level I increases in steps to 16 to 20 months for Level VI. In
felony cases, points are assigned to each prior conviction: 1
for a misdemeanor; 2 for a Class H or I felony (Class ] felo-
nies are abolished by the companion classification bill); 4 for
a Class E, F, or G felony; 6 for a Class B, C, or D felony; and
10 for a Class A felony. Another point is added if all the el-
ements of the present offense are included in the prior of-
fense, and if the present offense was committed while the
offender was on probation or parole, or serving or on escape
from serving a sentence of imprisonment. The total convic-
tion score determines the offender’s prior-record level. Prior-
record levels for felony sentencing are: Level I—zero points;
Level Il—1 to 4 points; Level III—S5 to 8 points; Level IV—
9 to 14 points; Level V—15 to 18 points; and Level VI—19
points or more. In misdemeanor sentencing, points are not

used; the prior-conviction levels are [—no prior convictions;
[I—1 to 4 prior convictions (of any criminal offense); and
[1I—5 or more prior convictions.

In felony sentencing, if the offender is convicted of
more than one offense in a single court during a single week,
only the conviction with the highest point total is used to
determine prior-record level. In misdemeanor sentencing, if
the offender is convicted of more than one offense in a
single court during a single week or in a single district court
session, only one of the convictions may be used. Convic-
tions in other states are included along with those in North
Carolina. Prior convictions may be proved by stipulation of
the parties; by an original or copy of the court record; by
records maintained by the Division of Criminal Informa-
tion, the Division of Motor Vehicles, or the Administrative
Office of the Courts; or by “[alny other method found by the
court to be reliable.” The structured-sentencing law omits
the provision in the FSA [G.S. 15A-1340.4(a)(1)o] that ex-
cludes from consideration conviction of “any crime that is
joinable [i.e., part of the same transaction or scheme] . . .
with the crime or crimes for which the defendant is cur-
rently being sentenced.”

Sentencing for multiple convictions. The structured-
sentencing law retains the present common law and statu-
tory rule [see G.S. 15A-1354(a)] that terms of imprisonment
run concurrently unless the court specifies that they run
consecutively. Structured sentencing permits consecutive
terms for multiple convictions with the following restric-
tions: (1) if the most serious offense is a Class 1 or 2 misde-
meanor, the total length of the terms of imprisonment may
not exceed twice the maximum term authorized for the class
and prior-conviction level of the most serious offense in-
volved; and (2) if all convictions are for Class 3 misdemean-
ors, consecutive terms are forbidden. The court also may
consolidate offenses for judgment (sentence) as under
present law; in such a sentence, the most serious consoli-
dated offense is controlling, and the sentence disposition
and prisonfjail term (both minimum and maximum ‘terms
where a felony is concerned) must conform to the struc-
tured-sentencing guidelines for this offense.

Structured sentencing’s effect on “sentence bargain-
ing.” Present law (G.S. 15A-1021 and -1023) authorizes
“sentence bargaining” in which the defendant agrees to
plead guilty in return for the prosecution’s agreeing to rec-
ommend a particular sentence. The trial judge must indicate
whether he or she approves the arrangement and will sen-
tence accordingly; otherwise, the judge must refuse to accept
the defendant’s plea and must give the parties a chance to
modify the arrangement. The FSA carefully protected the
practice of sentence bargaining by allowing judges to omit
written findings supporting a nonpresumptive prisonfjail
term if it was the product of plea bargaining.
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The structured-sentencing law does not repeal the stat-
utes authorizing sentence bargaining but may substantially
reduce the incentives to engage in it. General Statutes 15A-
1331(a), as amended by the new law, and new G.S. 15A-
1340.13, -1340.16, and -1340.20, make clear that the
sentencing judge must impose the sentence specified in the
applicable structured-sentencing guidelines and must make
written findings of aggravating and mitigating factors in
felony sentencing, regardless of any plea bargain. Of course,
the prosecutor could agree to recommend, for example, that
the judge sentence from the mitigated range, or that certain
mitigating factors be given special weight, but the judge
would still have to make the findings and sentence accord-
ing to the guidelines. In considering approval of a plea bar-
gain conceming the sentence, the judge would have to
indicate whether he or she would go along with the bargain
but could not agree to impose a sentence not conforming to
the guidelines. In contrast, under the FSA a sentence bar-
gain can authorize wide variation from the presumptive term
without judicial findings.

Modifying and Correcting Sentences

Present law does not allow a judge to modify a sentence
once the term of court has ended, except to correct errors or
to reduce the suspended prison/jail term if probation is re-
voked. The structured-sentencing law preserves present law
regarding correcting errors in sentences. It amends the
present statutes [G.S. 15A-1415(b) and -1442] to make
clear that imposition of an unauthorized sentence disposi-
tion or prison/jail term, as well as an erroneous determina-
tion of prior-record level, can be corrected either at the
trial-court level (in a motion for appropriate relief) or by ap-
pellate review. Structured sentencing still permits reduction
of a suspended prison/jail term before it is activated, but the
term must remain within the applicable guidelines.

Will structured sentencing produce another wave of
sentence appeals? In 1981, when the FSA became effective,
it brought on a large number of appeals of sentences because
it required for the first time written findings that made the
basis of many felony sentences reviewable or appeal; how-
ever, the volume of appeals dropped off sharply as North
Carolina Supreme Court interpretation of the FSA became
well understood by the legal community. Structured sen-
tencing seems unlikely to have the effect on sentence ap-
peals that the FSA initially had, for two reasons. First,
structured sentencing’s guidelines are so specific that there
will be little to fight about on appeal, once offense class and
prior record are established. Defendants can still argue that
aggravating and mitigating factors have been found improp-
erly, but there will be much less incentive to do so than un-
der the FSA because the potential effect of finding the
factors will be so much less. Second, most of structured

sentencing’s aggravating and mitigating factors, as well as its
procedures for proving prior convictions, come from the
FSA and have been worked over thoroughly by the state’s
appellate courts, whose interpretation probably will be fol-
lowed under structured sentencing.

Execution of Sentences

Probation. Besides curtailing sentencing judges’ power
to impose probation and restricting the allowable terms of
probation, the structured-sentencing law makes some impor-
tant changes in the execution of a probation sentence.

Structured sentencing allows the court to delegate cer-
tain authority to the Division of Adult Probation and Parole
of the DOC—in other words, to the probation officer. Un-
der new G.S. 15A-1343.2, this delegated authority can be
exercised only if the probation officer finds that the offender
has failed to comply with a condition of probation imposed
by the court. If the offender is sentenced to community pun-
ishment, the court may allow the officer to require the of-
fender to (1) perform up to 20 hours of community service
and pay the fee for supervision of the service by community-
service coordinators, (2) report to the officer at a frequency
determined by the officer, and (3) submit to “substance
abuse monitoring or treatment.” If the offender is sentenced
to intermediate punishment, the court may authorize the of-
ficer to require the offender to (1) perform up to 50 hours of
community service and pay the fee, (2) submit to electronic
monitoring, (3) submit to “substance abuse monitoring or
treatment,” and (4) participate in “an educational or voca-
tional skills development program.” If the officer imposes
any of these requirements, he or she may also reduce or re-
move them. These provisions permit delegation of power
that up to now has been wielded exclusively by judges. But
if the offender objects to the use of the delegated authority,
he or she may move the court to review the officer’s action;
the offender must be notified that he or she has the right to
seek this review.

The structured-sentencing law deals with an important
problem in enforcement of probation conditions that has
cropped up in recent years as the demand for prison space has
outpaced the supply. At present, judges may be reluctant to
revoke probation for a technical (noncriminal) violation of
conditions, wanting to keep prison cells available for serious
criminals, and many offenders know they will serve little time
if their probation is revoked. Consequently, probationers are
said to have become more likely to disobey conditions im-
posed by the court. The structured-sentencing legislation re-
sponds to this problem by making willful violation of a
condition of probation, if intermediate punishment is in-
volved, punishable as criminal contempt; under G.S. 5A-13,
this violation (because not in the courtroom) would amount
to indirect criminal contempt. Indirect criminal contempt
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calls for “plenary proceedings” under G.S. 5A-15—a hearing
in district or superior court that resembles a hearing to revoke
probation under G.S. 15A-1345(e), except that the standard
of proof is stricter. In plenary-contempt proceedings, the
judge must find guilt of contempt “beyond a reasonable
doubt,” rather than simply evidence that “reasonably satisfies”
him or her of guilt as in probation revocation.!!

Treating probation violation as criminal contempt is
intended to provide a quick punishment for a deliberate
violation of probation where intermediate punishment is
concerned. Under G.S. 5A-12, courts could sentence a
person found in criminal contempt for a probation viola-
tion to a jail term up to thirty days" and a fine up to $500.
No doubt probationers will want to avoid these sanctions.
But the deterrent effect of the contempt approach may be
less than hoped for, because: (1} the hearing procedure for
indirect contempt, as just explained, involves at least as
much work for the court as a probation-revocation pro-
ceeding; (2) the structured-sentencing law gives the proba-
tioner credit for any contempt jail time toward his
suspended prisonfjail term if his probation is subsequently
revoked; and (3) probation cannot be revoked for the same
conduct that resulted in the contempt punishment. It re-
mains to be seen whether courts will utilize this new tool
to punish probation violations, and whether it will improve
compliance with conditions.

The structured-sentencing legislation retains present
G.S. 15A-1341(c), which allows a probationer to “elect to
serve his suspended sentence of imprisonment in lieu of the
remainder of his probation.” One view (not solidly estah-
lished in North Carolina Supreme Court holdings) is that
this provision is required because probation’s validity rests
on the offender’s consent. Another view is that since sus-
pension of sentence is an inherent power of the courts (al-
beit regulated by the General Assembly), the option to serve
the suspended sentence is unnecessary.”® At any rate, proba-
tioners still will be able to avoid compliance with the courts’
conditions by going to prison/fjail. But structured sentencing
may reduce their incentive to do so, because felons on revo-
cation must serve at least their full minimum prison/jail
term, and misdemeanants must serve their full term minus
no more than about 13 percent for “earned time” plus a
small deduction for assigned work (if any). Their confine-
ment, if they opt for prison, may be longer under structured
sentencing than under present law.

Structured sentencing allows the court, in response to
a probation violation in a community punishment, to im-
pose further conditions of probation that amount to inter-
mediate punishment. For example, having found that the
probationer violated regular probation, the court could im-
pose electronic monitoring. The structured-sentencing leg-
islation does not change the present provisions of G.S.

15A-1344, which allow the court to modify conditions of
probation after a hearing, for good cause. This leaves unclear
whether the court could downgrade intermediate punish-
ment to community punishment.

Present law [G.S. 15A-1344(d)] authorizes the court,
in revoking probation, to reduce the suspended prisonfjail
term befofe activating it. The structured-sentencing law
makes one change: the reduced term must remain within
the range set by the statutory guidelines. For example, if the
original term was in the aggravated range for the offense
class and prior-record level, the reduced term also must be
in that range.

Service of prisonfjail terms: credits for time previ-
ously served, “earned time,” and assigned work in jail.
Under structured sentencing, offenders will continue to re-
ceive credit toward service of prisonfjail terms for time pre-
viously served in connection with the prosecution that led
to their prison/fjail term—for example, for jail time while
awaiting trial or probation-revocation proceedings—under
present G.S. Ch. 15, Art. 19A.

General Statute 148-13 as amended by the structured-
sentencing law allows felons and misdemeanants to reduce
their prison/jail terms by “earned time” according to rules is-
sued by the DOC and rates that apply to both prison and
jail. Presumably this time will be awarded for good behavior
and participation in assigned work, education, and treat-
ment programs. Eamed time reduces the felon’s maximum
term, but he or she must serve at least the minimum term
[G.S. 15A-1340.13(d)] reduced only by credit for previous
confinement in the case. For a misdemeanant, earned time
reduces the single prison/fjail term and cannot amount to
more than four days per month served, a reduction of about
13 percent [G.S. 15A-1340.20(d)]. In contrast, under
present law prison/jail terms may be reduced by up to 50 per-
cent for good behavior and an additional amount (roughly
10 percent) for gained time through work or program par-
ticipation, and misdemeanants (except impaired drivers)
generally become eligible for immediate parole.

Offenders serving a jail term (most are misdemeanants),
in addition to any earned-time credit they receive, may be
given work credit by the jailer of what would amount to at
most four days per month, if the inmate were assigned to
work every day of the month." Probably most jail inmates
would receive considerably less than that, if any. The maxi-
mum credit a misdemeanant could receive toward a jail.term
would be four days per month eamed time plus four days per
month work credit, a reduction of about 27 percent.

Service of prison/jail terms: abolition of parole and
establishment of post-release supervision. The structured-
sentencing legislation repeals G.S. Ch. 15A, Art. 85A, au-
thorizing parole of felons sentenced under the FSA. It also
makes Art. 85, conceming parole for other offenders,
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applicable only to terms for driving while impaired and life
terms: parole for impaired drivers is left unchanged, and a
life sentence will be possible only for a Class A felony, first-
degree murder, if capital punishment is not imposed.
Amendments to G.S. 15A-1371 and -2002 provide that
‘the offender must serve 25 years on a life term before he or
she becomes eligible to be considered for discretionary pa-
role, and require the judge in a capital case to instruct the
sentencing jury that a life sentence involves eligibility for
parole after 25 years. This 25 years cannot be reduced ex-
cept by credit for time previously served (for example, for
time spent in jail awaiting trial). General Statute 15A-
1372 as amended limits the period of parole for a person
released from a life sentence to 3 years.

The structured-sentencing legislation repeals present
parole laws regarding sentences other than life terms for all
offenses except impaired driving. For offenders serving
prison/fjail terms for Class B through E felonies, new Art.
84A of G.S. Ch. 15A establishes “post-release supervision,”
a period of supervision after release from prison. Offenders
other than Class B through E felons will not be eligible for
post-release supervision but may receive earned time while
incarcerated (as explained earlier).

Post-release supervision will be administered by the
new Post-Release Supervision and Parole Commission,
which replaces the present Parole Commission, and post-
release supervision officers. The new commission’s mem-
bership and procedures are the same as those of the present
commission, but its authority is different because post-
release supervision differs from parole; however, regarding
parole from sentences for impaired driving and life sen-
tences, it will continue to exercise the same authority as
the present commission.

Under new G.S. Ch. 15A, Art. 84A, Class B through E
felons must be released from prisonfjail after serving their
maximum prison term minus 9 months and minus any earned
time' they have accumulated; they are not allowed to refuse
post-release supervision. The difference between maximum
and minimum terms under the structured-sentencing guide-
lines is sufficiently great that Class B through E felons always
will serve at least their minimum term before release, even if
they receive the maximum allowable earned time. For
example, consider an offender in Prior Record Level 111, sen-
tenced under the structured-sentencing presumptive guide-
lines [new G.S. 15A-1340.17(c) and -{e)] to a minimum term
of 80 and a maximum term of 105 months for armed robbery,
a Class D felony. The longest time this offender would serve
(assuming he or she received no earned time) would be 105
months minus credit for any previous confinement in the
case. The shortest time would depend somewhat on whatever
rules the DOC adopted conceming earned time for felons
and on how much time the offender eamed, but in any event

would not be less than 80 months minus credit for any previ-
ous confinement in the case.

Under structured sentencing, the period of post-release
supervision must be six months but may be reduced by credit
eamned during supervision for compliance with “reintegrative
conditions” (explained below) under DOC rules. The new
commission may impose conditions of supervision, including
most of those authorized in present parole. Otherwise, post-
release supervision is quite similar to present parole, includ-
ing the procedures for arrest and hearing on an alleged
violation of conditions.

Refraining from further crime will be a condition of ev-
ery release, as in current law. Structured sentencing autho-
rizes other conditions of post-release supervision which it
classifies as “reintegrative,” “controlling,” or “discretionary.”
“Reintegrative conditions” include working at suitable em-
ployment, undergoing medical or psychiatric treatment, at-
tending or residing in a rehabilitation program, supporting
one’s dependents, and continuing study begun in prison to-
ward a high-school diploma. “Controlling conditions” in-
clude not using illegal drugs, complying with court orders,
making restitution under G.S. 148-57.1, not possessing a
firearm, remaining within certain geographic limits, and re-
porting to the supervising officer as directed. “Discretionary
conditions” are any other conditions that the commission
believes are “reasonably necessary to ensure that the
supervisee will lead a law-abiding life or to assist the
supervisee to do so,” a provision also found in present G.S.
15A-1374(a).

If the commission finds that the supervisee has violated
a condition, it may continue supervision under the same or
modified conditions; if the supervisee has violated a control-
ling condition or has repeatedly violated a reintegrative con-
dition, the commission may revoke supervision. If the
supervisee returns to prison, he or she must serve the re-
maining portion of his or her maximum term minus credit
for any previous confinement as a result of the revocation
proceedings and minus credit for earned time received dur-
ing the re-imprisonment (no credit is given for the time free
under supervision). He or she will continue to be eligible to
receive earned-time credit toward the maximum term and
may be re-released by the commission.

Classification of Offenses

The structured-sentencing legislation, Ch. 538 (H
277}, and its companion measure, Ch. 539 (H 278), exten-
sively reclassify misdemeanors (excluding impaired driving)
and many felonies. Misdemeanors are assigned to Class 1,
2, or 3, defined by new G.S. 15A-1340.32(c), with autho-
rized punishments as shown in the following table. The
range of the suspended or active prisonfjail term is shown
in days.
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Misdemeanor Sentencing Guidelines

Level I: Level II: Level IlI:
Misdemeanor Zero Prior 1 to 4 Prior 5 or More Prior
Class: Convictions Convictions Convictions
Class 1 1-45 days 1-45 days 1-120 days
(community {community, (community,
punishment only) intermediate, intermediate,
or active or active
punishment) punishment)
Class 2 1-30 days 1-45 days 1-60 days
(community (community or (community,
punishment only) intermediate intermediate,
punishment) or active
punishment)
Class 3 1-10 days 1-15 day 1-20 days
(community (community or (community,

punishment only)

intermediate

intermediate,

and mitigating or aggravating factors, and
leaves the present minimum fines in place.
For example, a person convicted of selling
one thousand dosage units of methaqua-
lone must receive a minimum term of 35
months and a maximum of 42 months, and
a fine of at least $25,000. Under present
law, this offender must receive a term from
84 to 180 months and the same fine, but
the actual time served probably would be
less than half of the term imposed because
of good time, gain time, and parole.
Habitual felons. General Statute Ch.
14, Art. 2A, regarding sentencing of ha-
bitual felons (persons with three prior
felony convictions who are being sen-
tenced for a fourth) is revised by the struc-
tured-sentencing legislation. A person will

punishment)

become a habitual felon only if no more
than one of his or her three prior felonies is

or active
punishment)

Regarding felonies, the legislation retains the FSA’s
Class A through I, but abolishes Class J; most Class ] felo-
nies are assigned to Class I. Structured sentencing repeals
G.S. 14-1.1, which sets limits on prison terms for felonies;
the only limits will be those in the guideline tables in new
G.S. 15A-1340.17, which depend on felony class and prior-
record level. The following are some of the other notable
changes in felony classification.

Repeal of minimum-term and minimum-service-
of-time provisions. Present law requires certain minimum
prison terms to be imposed on, and certain minimum peri-
ods of time to be served in prison by, persons convicted of
armed robbery, burglary, a repeated felony using a deadly
weapon, first- and second-degree sexual exploitation of a mi-
nor, sale of a controlled substance near school property, and
possession of a controlled substance in prison or jail. The
structured-sentencing law repeals the present provisions and
puts these offenses into its guidelines along with all other of-
fenses. For example, armed robbers no longer must be sen-
tenced to at least 168 months active imprisonment and
serve at least 84 months (reduced by “gain time”); under the
structured sentencing guidelines, as Class D felons they will
have to serve at least the minimum the judge imposes,
which will be no less than 33 and no more than 158 months
depending on prior convictions and findings of aggravating
and mitigating factors.

Drug trafficking. Structured sentencing amends G.S.
90-95(h) to make drug trafficking an exception to its guide-
line scheme: it sets fixed minimum and maximum terms for
each drug-trafficking offense, regardless of prior convictions

in Class H, I, or ]. Furthermore, he or she

will not be subject to enhanced punish-
ment under G.S. 14-7.6, as amended, unless the fourth of-
fense is Class E through L. If it is, he or she must be punished
as a Class D felon under the structured-sentencing guide-
lines. The three priors used to establish habitual status do
not count toward the prior-record level. If the fourth offense
is Class D or higher, no special punishment provisions will
apply. In present G.S. 14-7.6, any three prior felonies and
any current felony subject the offender to habitual-offender
sentencing; a prison term of at least 168 months and service
of at least 84 months (minus gain time) are mandatory.

Second-degree murder. Chapter 539 amends G.S. 14-
17 to upgrade second-degree murder from Class C to Class
B. At present, the statute allows a term of life (with parole
eligibility after serving approximately 120 months) or up to
600 months (which can be reduced more than half by good
time and gain time). Under structured sentencing, thé"mini-
mum term must be from 81 to 338 months, depending on
prior convictions and aggravating and mitigating factors,
and all of it must be served.

Manslaughter, rape, and certain felonious assaults.
Chapter 539 amends G.S. 14-18 to upgrade voluntary
manslaughter from a Class F to a Class E felony, and invol-
untary manslaughter from Class H to Class F. General
Statute 14-27.3 and -27.5 regarding second-degree rape
and second-degree sexual offense are amended to upgrade
these offenses from Class D to Class C. General Statute 14-
32 is amended to raise assault with a deadly weapon with
intent to kill inflicting serious injury from Class F to Class
C; and assault with a deadly weapon inflicting serious
injury and assault with a deadly weapon with intent to
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kill from Class H to Class E. Felonious assaults on handi-
capped persons under G.S. 14-32.1 are all upgraded by two
or three felony classes.

Simple possession of less than one gram of cocaine.
Chapter 539, § 1358.1, and Ch. 538, § 30, amend G.S. 90-
95(d)(2) to restore former law making simple possession
(without intent to sell or deliver) of less than one gram of
cocaine a misdemeanor and to classify the misdemeanor as
Class 1. Simple possession of one gram or more of cocaine
continues to be a Class [ felony.

Structured Sentencing’s Expected Effects on
Prison, Jail, and Probationer Populations

Throughout the development of its sentencing guide-
lines, the Sentencing Commission, as required by law, pro-
jected the effects of these guidelines on the correctional
system’s prison, jail, and probationer populations. Its latest
projections, based on the version of structured sentencing
finally enacted on the last day of the 1993 session, are as
follows. With the expenditure of all remaining authorized
prison bond funds, prison capacity is expected to reach
26,248 by June 30, 1997;" under structured sentencing, the
number of state prisoners is predicted to reach 26,502 by
June 30, 1999, only 1 percent over expected capacity
(26,248). After that date, however, the commission ex-
pects that the number of prisoners will exceed the capac-
ity due to more convictions.!

The commission predicts that the number of sentenced
jail prisoners, which averaged 2,185 in mid-1992 according
to the Department of Human Resources," will be 3,006 in
mid-1995 (six months after structured sentencing goes into
effect), and then 3,421 by mid-1999 under structured
sentencing. The commission does not expect these numbers
to strain jail capacity, taking into account new space that
will have been built. This expectation is based on the
commission’s assumption that unsentenced jail prisoners
(primarily pretrial detainees) will continue to constitute
three-fourths of the county jail population.

What about probationers! The commission projects
the number of offenders annually placed on “intermediate
punishment” (supervised probation involving certain condi-
tions such as electronic monitoring) to go from 9,233 in
1993-94 o 17,934 by 1998-99, an increase of 94 percent.
Most of this projected increase (7,230 of 8,701) is attributed
to the structured-sentencing law rather than to other
growth. But the commission expects structured sentencing
to reduce the growth of the number of offenders annually
placed on “community punishment” (ordinary supervised
probation); the commission predicts this number will grow
about 13 percent under structured sentencing (from 36,694
in 1993-94 to 41,528 by 1998-99); without structured sen-
tencing it would grow 16 percent.

Conclusion: Future of Structured Sentencing and the
Sentencing Commission

Looking back at the history of the FSA makes the 1993
structured-sentencing law—which replaces the FSA—all
the more remarkable. Structured sentencing was enacted
only seven months after initial introduction while the FSA
took four years—yet structured sentencing will make
changes far more radical in some respects than those made
by the FSA. Evidently, support for determinate sentencing
has increased. But it remains to be seen whether the 1993
version of this philosophy will stay undiluted any longer
than the 1981 version (the FSA) did, especially if the pres-
sure on prison capacity continues to build. The FSA was in
effect only two years before the General Assembly found it
necessary to restore parole discretion to deal with prison
crowding.

What happens to the Sentencing Commission now
that it has completed this major piece of work? The legisla-
tion creating it provided that once it completed its primary
duties, it was to

monitor and review the criminal justice and correc-
tions systems in this State to ensure that sentencing re-
mains uniform and consistent, and that the goals and
policies established by the State are being imple-
mented by sentencing practices, and . . . recommend
methods by which this ongoing work may be accom-
plished and by which the correctional population
simulation model developed pursuant to G.S. 164-40
shall continue to be used by the State. [G.S. 164-
43(d)]

So the commission should have plenty to do. Chapter
321 (S 27), § 200.1, extends the commission’s life until July
1, 1994. Chapter 535 (H 1035) requires it to study restitu-
tion and report its findings to the 1994 General Assembly,
and adds to its membership a North Carolina resident who
must belong to the Justice Fellowship Task Force (a private
reform group), appointed by the commission chair.

Criminal Justice Partnership Act

As part of its sentencing package, the General Assem-
bly enacted the Criminal Justice Partnership Act (Ch. 534,
H 281), effective January 1, 1994; the grants that it autho-
rizes will not be effective until July 1, 1995. Essentially the
act establishes a cooperative state-county program of grants
for community-based correctional programs but provides no
money for the grants (the original appropriation was deleted
from the measure before it passed). Thus it is a vehicle for
spending state community-corrections funds should they
become available. The intent is to provide more options for
community and intermediate punishments (as explained
earlier, structured sentencing is expected to substantially
increase the use of such punishments) and for post-release
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supervision, and to promote coordination between state
and county government. The goal of the community-based
correctional programs is to reduce offenders’ recidivism,
probation revocations, alcoholism and drug dependency
among offenders, and the cost to the state and counties of
incarceration.

The act creates a Criminal Justice Partnership Advi-
sory Board with twenty-one members serving three-year
staggered terms, including one member each from the House
and Senate, a superior court judge, a district court judge,
other criminal justice officials, a crime victim, a “rehabili-
tated ex-offender,” and representatives who provide services
to victims and offenders. The governor, lieutenant governor,
chief justice of the supreme court, Senate president pro
tempore, and House speaker are each to appoint specific
members. The board is to advise the secretary of correction
concerning community-based programs: the need for new
programs, criteria for evaluation, an annual plan for grants,
and standards and rules. Under the act, the DOC must pro-
vide technical assistance to applicants for planning and op-
erating community-based correctional programs and enter
into contracts with counties to operate such programs. A
county may not apply for funds without creating a local ad-
visory board or joining with other counties in a multicounty
board; the act requires these boards to consist of at least ten
members reflecting various parts of the criminal justice sys-
tem, the service community, and the public.

Other Legislation Affecting Corrections
Prisons

Construction. Of the $200 million in prison bond
funds approved in a statewide election in 1990, $87.5 mil-
lion remained unspent at the beginning of 1993. Chapter
550 (H 233) assigns the remaining bond proceeds to a vari-
ety of new prison construction and expansion of existing
prisons. The result will be 3,712 additional “beds” (spaces for
inmates). Ninety of these will be for a new “boot camp” fa-
cility in the western part of the state. The construction in-
cludes a replacement for the aging Polk Youth Center in
Wake County, which under Ch. 561 (S 26), § 73, will be
renovated for use as a minimum-custody facility after its re-
placement is built.

In the $87.5 million prison construction, the Office of
State Construction may require contractors to use prison in-
mates as up to 20 percent of their wotk force, and it must
report quarterly on this employment of inmates to the Joint
Legislative Commission on Governmental Operations, the
chairs of the House and Senate Appropriations Subcommit-
tees on Justice and Public Safety, and the Fiscal Research
Division of the Legislative Services Office.

Cap. Chapter 91 (S 982) amends G.S. 148-4.1 to raise

the prison cap currently 20,900, to 21,200 as of June 1,
1993; to 21,400 by December 1, 1993; and to 21,500 by
April 1, 1994.

Correctional facilities and programs for female of-
fenders and their children. Chapter 321 (S 27), § 170, as
amended by 561 (S 26}, § 75, allows the DOC to use up to
$5 million from the Repair and Renovation Reserve in the
Office of State Management and Budget to repair and reno-
vate its facilities. The measure specifically transfers $412,000
from the reserve to renovate Black Mountain Women’s
Correctional Center.

Chapter 321 (S 27), § 172, requires that a visiting/op-
erations center be built at the North Carolina Correctional
Institution for Women from the prison bond proceeds al-
ready allocated for repairs at that prison. This center must
include space for the Mothers and Their Children
(MATCH) program.

Section 173 of the same act requires the DOC to use
$400,000 in each year of the 1993-95 biennium to support
Greensboro’s Summit House program, a community-based
residential alternative to incarceration for mothers and preg-
nant women; the support includes expansion of nonresiden-
tial day-center services. The DOC also must spend $150,000
in 1993-94 to plan and select sites for Summit House satel-
lite programs in Mecklenburg and Wake counties and
$500,000 in 199495 to operate these programs. Counties
must match the appropriated funds and provide a site for
each program. Summit House must report quarterly during
the 1993-95 biennium to the Joint Legislative Commission
on Governmental Operations on its expenditures, clients
served, and effectiveness, and on planning and site selection
for the satellite programs. Section 174 also requires the
DOC to use $200,000 in each year of the biennium to sup-
port Harriet House, a transitional home for female ex-
offenders and their children; this program, too, must report
quarterly to the Joint Legislative Commission on Govern-
mental Operations.

Consolidation of prison units. The General Assem-
bly’s Government Performance Audit Committee (GPAC)
recommended consolidating smaller prison units to reduce
administrative costs. To begin this consolidation, Ch. 321
(S 27), § 177, requires the DOC to close prison units in
Granville, Halifax, Person, Warren, and Vance counties and
replace them with appropriate facilities.

Prison enterprises. “Prison enterprises” are industries
in the state prison system using inmate labor to produce
goods and services primarily for state agencies, which must
give preference to such products in purchasing (see G.S.
148-70, -26, -18). Chapter 321 (S 27), § 175, amends G.S.
148-18(a) to raise from $1 to $3 the limit on daily pay for
prisoners employed in state prison enterprises, and to require
that the DOC provide for prisoner pay either at hourly rates
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or on the basis of production quotas established by prison
enterprises. Chapter 561 (S 26), § 76, requires the Depart-
ment of Administration, in consultation with the DOC, the
Citizens for Business and Industry, the Association of
County Commissioners, the School Boards Association, and
the League-of Municipalities, to develop a policy concern-
ing the manufacture of goods and provision of services by
prison enterprises, to distribute the policy to all state agen-
cies and departments, and to submit it for General Assem-
bly approval by March 15, 1994.

Inmate education. Chapter 321 (S 27), § 105, requires
the State Board of Community Colleges to develop and re-
port to the General Assembly by May 1, 1994, a plan to de-
liver appropriate education in correctional facilities, taking
into account the mobility of the prison population, and re-
quires inmate education programs to report full-time—
equivalent (FTE) students on the basis of contact hours
rather than student membership hours.

Inmate self-esteem program. Chapter 59 (S 46) re-
quires the DOC to undertake a pilot program for inmates
based on “developing positive mental attitudes through self-
esteem and self-discipline” to “affect the incidence of institu-
tional disciplinary infractions and recidivism.” The pilot must
involve at least six sites: one for women, two for youth, and
three for adult men. The department must report on the pilot
program by May 1, 1994, to the Joint Legislative Commission
on Governmental Operations and the General Research Di-
vision of the Legislative Services Office. Authorization for the
pilot program expires June 30, 1995.

Private confinement facilities. Chapter 321 (S 27),
§ 176, forbids adding any for-profit, privately owned or oper-
ated confinement facilities to the state prison system with-
out approval by the General Assembly. But it allows the
secretary of correction to issue a request for bids to deter-
mine terms or conditions under which private for-profit or
nonprofit firms would operate treatment centers across the
state (totaling five hundred beds) for prisoners needing
treatment for alcohol or drug abuse. The secretary may not
enter into such contracts but is to report the results of the
bids by April 15, 1994, to the House speaker, Senate presi-
dent pro tempore, chairs of the House and Senate Appro-
priations Committees, chairs of House and Senate
Appropriations Subcommittees on Justice and Public Safety,
the Joint Legislative Commission on Governmental Opera-
tions, and the Fiscal Research Division.

Credit to counties for certain medical expenses of
“safekeepers.” “Safekeepers” are prisoners transferred from
county jails to state prison, under G.S. 162-39, because of
jail crowding or other unfit conditions. Chapter 561 (S 26),
§ 74, amends the 1991 Session Laws, Ch. 983, § 2, to pro-
vide that counties that reimbursed the DOC for extraordi-
nary medical expenses of safekeepers before the effective

date of that act are to receive credit for the earlier payment,
which will become a setoff against such expenses on and af-
ter July 1, 1993.

Probation, Parole, and Other Community Corrections

Community Service Work Program transfer to
DOC; unified administration of community correctional
programs. The Community Service Work Program, now in
the Department of Crime Control and Public Safety, super-
vises community service performed by offenders as a condi-
tion of probation, parole, or deferred prosecution.!® Chapter
321 (S 27), § 178.1, states the General Assembly’s intent to
“consider action” during 1994 on the GPAC recommenda-
tions that the Community Service Work Program be trans-
ferred from the Department of Crime Control and Public
Safety to the DOC, and that all community corrections be
consolidated “under a single administrative structure.” Sec-
tion 179 of the same bill requires the Department of Crime
Control and Public Safety to report quarterly in 1993-94
and 1994-95 to the Joint Legislative Commission on Gov-
ernmental Operations and the Fiscal Research Division on
the number of community-service workers available during
each month of the preceding quarter to repair and maintain
public parks.

Community-penalties programs. Community-penal-
ties programs prepare sentencing plans for defendants likely
to be sent to prison, by assessing their prospects for alterna-
tive sanctions like restitution and community service. Most
of the programs are operated by private nonprofit agencies
under contract with the Administrative Office of the
Courts. Chapter 321 (S 27), § 189, as amended by Ch. 561
(S 26), § 78, allocates $1,918,912 of Judicial Department
appropriations for 1993-94 and again for 1994-95 to sup-
port existing community-penalties programs or to create
new programs. The Judicial Department must report annu-
ally to the Senate and House Appropriations Subcommit-
tees on Justice and Public Safety and to the Fiscal Research
Division on the “administrative expenditures of the commu-
nity penalties programs.”

Present G.S. 15A-1342(a) sets a five-year limit on a
term of probation but allows the court to extend the term be-
yond five years with the probationer’s consent, for at most an
additional three years, to allow the offender to finish paying
restitution or to complete medical or psychiatric treatment
ordered as a condition of probation. Chapter 84 (H 696)
amends this section to require a statement that probation
may be extended on any probationary judgment form pro-
vided to an offender on supervised probation.

Parole Commission: new members, staggered terms.
Chapter 337 (S 633) ended the terms of the five members of
the Parole Commission effective June 30, 1993. The Gover-
nor is to appoint five new members effective July 1, 1993;
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three of these will have three-year terms, and two will have
four-year terms. Thereafter, all replacement appointees will
have four-year terms.

Drug-education school fee. Under present G.S. 90-
96(al), courts may require probationers in certain circum-
stances to participate in local drug-education programs
operated by the Department of Human Resources under
G. S. 90-96.01. Chapter 395 (H 499) raises the fee paid by
participants from $100 to $150.

Notes

1. For information on the current law of sentencing and on
the history of the Fair Sentencing Act, see the author’s book LAW
OF SENTENCING, PROBATION, AND PAROLE IN NORTH CARO-
LINA (Chapel Hill, N.C.: Institute of Government, University of
North Carolina, 1991) and its 1993 supplement.

2. See Stevens H. Clarke, North Carolina’s Growing Prison
Population: Is There an End in Sight? POPULAR GOVERNMENT 56:4
(Spring 1991): 9-19. From 1975 to 1992, the state prison popula-
tion increased by about 60 percent. The population of local jails
grew much faster, quadrupling during the period. See Stevens H.
Clarke and Emily Coleman, County Jail Population Trends, 1975~
92, POPULAR GOVERNMENT 59:1 (Summer 1993): 10-15.

3. See REPORT OF THE SPECIAL COMMITTEE ON PRISONS:
FINAL REPORT TO THE 1989 GENERAL ASSEMBLY OF NORTH
CAROLINA, 1990 Session (Raleigh, N.C.: May 9, 1990).

4. For information on the cap’s history and effects, see
Stevens H. Clarke, North Carolina’s Prison Population Cap: How
Has It Affected Prisons and Crime Rates? POPULAR GOVERNMENT
58:2 (Fall 1992): 11-22.

5. 1989 N.C. Sess. Laws (Reg. Sess. 1990), ch. 1076, codi-
fied as N.C. GEN. STAT. §§ 164-35 through -45.

6. 1991 N.C. Sess. Laws (Reg. Sess. 1992), ch. 816.

7. This tougher version was in H 280 and S 401, 1993 Ses-
sion, as originally introduced.

8. It is unclear whether the offender’s consent is required to
make a probation sentence valid.

9. “Present in the offense,” a phrase not used in the FSA,
suggests that the structured-sentencing law intends to limit.con-
sideration to circumstances of the crime itself, but in fact many of
its factors concern the offender in relation to the offense.

10. Being on pretrial release in connection with a misde-
meanor charge already had been upheld as a nonstatutory aggra-
vating factor under the FSA. State v. Whitaker, 100 N.C. App.
578,397 S.E.2d 372 (1990).

11. State v. Duncan, 270 N.C. 241, 245, 154 SE.2d 53, 57
(1967).

12. If the probationer serves jail time for contempt for a pro-
bation violation, new G.S. 15A-1343.2(g) requires the Depart-
ment of Correction to pay for the confinement.

13. See STEVENS H. CLARKE, LAW OF SENTENCING, PRO-
BATION, AND PAROLE IN NORTH CAROLINA, and note 1.

14. The jail-work-credit provision is in N.C. Gen. Stat.
§ 162-60 as amended by the structured sentencing act. Most sen-
tenced jail prisoners are misdemeanants. The rare felon serving his
time in jail could conceivably earn work credit, but this would not
reduce his minimum term; see new G.S. 15A-1340.13(d).

15. The source for this estimate is Ms. Carolyn Wyland of
the General Assembly’s Legislative Services Office, Fiscal Re-
search Division, provided at the author’s request by Dr. Robin
Lubitz, director of the Sentencing Commission.

16. Data provided by Dr. Robin Lubitz at the author’s request.

17. See Clarke and Coleman, supra note 2.

18. For information on this program, see Anita L. Harrison,
North Carolina’s Community Service Program: Putting Criminal Of-
fenders to Work for the Public Good, POPULAR GOVERNMENT 58:3
(Winter 1993): 30-38.
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