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T h i s memorandum deals w i t h leg is la t ion about subjects other than 
c r im ina l law enacted by the 1979 General Assembly that affect magist rates. 
Separate memoranda by Rober t Farb w i l l deal w i t h changes in c r im ina l 
law. 

SALARIES AND QUALIFICATIONS 

L ike other state employees, magistrates rece ived a 5 per cent sa la ry 
increase, ef fect ive J u l y 1, 1979. G.S. 7A-171.1 , w h i c h sets out the sa la ry 
scale fo r f u l l - t i m e magis t ra tes , was amended as fo l lows to ref lect that increase: 
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Years of Serv ice 
Less than 1 
1, but less than 3 
3, but less than 5 
5, but less than 7 
7, but less than 9 
9 or more 

Sa lary 
$ 8,592 

9,348 
10,212 
11,136 
12,168 
13,308 

In add i t i on , eve ry magis t ra te who w i l l have been a magist rate fo r at least 
one year as of November 1, 1979, w i l l receive a one- t ime $200 bonus in the 
month o f November. 

Ano ther act (Ch. 991, H 263) g ives sen io r i t y c r e d i t to f u l l - t ime magis t ra tes 
who meet cer ta in educat ion requ i rements . Effect ive J u l y 1, 1979, a beg inn ing 
f u l l - t ime magist rate who has a two -yea r Associate in A p p l i e d Science degree 
in c r i m i n a l jus t i ce o r para lega l t r a i n i n g f rom a Nor th Caro l ina communi ty col lege 
o r technica l ins t i tu te o r the equ iva len t degree f rom a p r i v a t e ins t i tu t ion in 
Nor th Caro l ina may be i n i t i a l l y employed at the annual sa la ry for a magist rate 
w i t h three or more but less than f i ve years of se rv i ce . A f u l l - t ime magist rate 
w i t h a f o u r - y e a r degree f rom an accred i ted col lege may be i n i t i a l l y employed 
at the sa la ry level for a magis t ra te w i t h f i ve o r more but less than seven 
years of se rv i ce . A beg inn ing fu l l - t ime magistrate w i t h a law degree f rom 
an accred i ted law school may beg in at the sa lary for a magistrate w i t h seven 
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i > or more but less than n ine years of se rv i ce . And f i n a l l y , a beg inn ing f u l l - /-—v 
t ime magistrate who is l icensed to pract ice law in Nor th Carol ina may begin ( j 
at .the sa lary for magistrates w i t h n ine o r more years o f serv ice . Magistrates ^-^ 
who begin at the h ighe r sa lary levels w i l l thereaf ter receive sen io r i t y increments 
at two -yea r i n te rva l s . An example of how th is law w i l l operate is as fo l lows: 
On January 1, 1980, a magistrate w i t h a f o u r - y e a r degree from UNC is h i r e d . 
His beg inn ing sa la ry w i l l be $11,136 and on January 1, 1982 his sa lary w i l l 
increase to $12,168 (or whatever the sa lary for magistrates w i th seven o r 
more but less than n ine years of serv ice wou ld be at that time) . In 1984, 
h is sa lary w i l l r i se to $13,308. He w i l l advance to the highest sa lary level 
af ter four ra ther than n ine years . 

Ch. 991 p rov ides that magistrates h i r ed before J u l y 1, 1979, who 
meet the educat ional qua l i f i ca t ions are ent i t led to receive the same benef i ts , 
effect ive J u l y 1, 1979. A f u l l - t ime magistrate w i t h a two-year degree who 
was h i r ed before J u l y 1 w i l l receive an increase, ef fect ive Ju ly 1, o f th ree 
years for pay purposes; one w i t h a f o u r - y e a r degree w i l l receive a f i ve -
year c red i t ; one w i t h a law degree wou ld receive seven years ' c r e d i t , and 
one who was l icensed to pract ice law w i l l receive nine years ' c red i t . For 
example, a magistrate who has an Associate in App l i ed Science degree, who 
has been a magist rate for four years , and who was be ing paid a sa lary of 
$9,720 (the p r e - J u l y 1, 1979 rate) w i l l be increased to the rate of a magistrate 
w i t h seven years of serv ice and w i l l receive a sa lary of $12,168 (the post -
J u l y 1, 1979, ra te ) . 

As w r i t t e n , the new law appl ies on ly to f u l l - t ime magistrates, w i t h 
one except ion. A pa r t - t ime magistrate who is l icensed to pract ice law in 
Nor th Caro l ina receives the benefi ts of the new law. No other par t - t ime 
magistrates w i l l receive sa lary c red i t for educat ion. 

A b i l l (S 283) that wou ld have requ i r ed exper ienced magistrates to 
complete at least ten hours of con t inu ing educat ion eve ry other year to be 
e l i g ib le for reappointment fai led in the late days of the session because of 
insuf f ic ient funds . That matter cannot be recons idered unt i l the 1981 session. 
There fo re the on ly mandatory t r a i n i n g for magistrates cont inues to be the 
two-week course for new magistrates w i t h i n s ix months after they have been 
appointed. 

JURISDICTION AND FEES 

Several j u r i s d i c t i o n a l matters that affect magistrates were cons idered 
by th is General Assemb ly . Ch. 144 (S 132), ef fect ive October 1, 1979, 
increases the magist rates ' maximum j u r i s d i c t i o n in small c laims cases from 
$500 to $800. In add i t i on , Ch. 144 c la r i f ies the magist rate 's au thor i ty to 
accept wa ive rs of t r i a l and g u i l t y pleas in wor th less -check cases. Before 
1977, G.S. 7A-273(6) had author ized magistrates to hear and enter judgment 
in all wor th less -check cases when the amount of the check was $50 o r less. 
In 1977, when the General Assembly amended that subsect ion to a l low magis
t rates to t r y wor th less -check cases as the ch ie f d i s t r i c t judge d i rec ts i f 
the check is for $400 or less, it d i d not change G.S. 7A-273(8) , wh ich al lows 
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magistrates to accept w r i t t en wa ive rs of t r i a l and pleas of g u i l t y in wor th less -
check cases i f the amount of the check is $300 o r less. Ch . 144 amends G.S. 
7A-273(8) by ra i s i ng the amount of a wor th less check on wh ich the magistrate 
can accept a g u i l t y plea to $400, thereby conforming the two subsect ions. 

In 1977 the General Assembly author ized magistrates to hear motor 
veh ic le mechanic and storage l ien cases that ar ise under G.S. 4 4 A - 2 ( d ) . 
Ch. 602 (H 1215) makes a technical amendment to G.S. 7A-211.1 au thor i z ing 
magistrates to hear motor veh ic le mechanic and storage l ien cases that ar ise 
under G .S . 20-77(d) as we l l as those that ar ise under G .S . 44A-2 (d ) . G .S . 
20-77(d) author izes an operator of a place of business for ga rag ing , r e p a i r i n g , 
p a r k i n g , or s to r ing vehic les for the pub l i c in wh i ch a vehic le remains unclaimed 
for 30 days or a landowner on whose p rope r t y a motor vehic le has been abandoned 
for 60 days to sell the veh ic le in accordance w i t h G.S. Ch . 44A. Ch. 602 
is not l i ke l y to increase s ign i f i can t l y the number of motor vehic le l ien cases 
heard by a magist rate. 

The General Assembly increased the fees for she r i f f ' s serv ice o f process 
f rom $2 to $3, effect ive J u l y 1, 1979 (Ch. 801, S 904) . There fore the cour t 
costs in smal l -c la ims cases w i t h one defendant is $11. Two years f rom now 
the fee for serv ice of process w i l l increase to $4. 

CONSUMER CONTRACTS 

Lend ing Inst i tu t ion Loans. The re are two common types of f inance 
companies in Nor th Caro l i na—regu la r smal l - loan lenders and opt iona l - ra te 
lenders . Regular smal l - loan lenders have been author ized to lend up to 
$1,500 to any one i n d i v i d u a l , to take a secur i t y in terest in any personal 
p r o p e r t y , and to charge in terest at the rate of 3 per cent per month (36 per 
cent per year) on the f i r s t $300 and 1 1/2 per cent on any remain ing balance. 
The op t iona l - ra te lenders may lend up to $5,000 to any one i n d i v i d u a l , take 
a secur i t y in terest in personal p rope r t y and a j u n i o r real estate mortgage, 
and charge in terest at the rate o f 15 per cent per y e a r . Ch . 33 (H 216) amends 
G.S . 53-173, ef fect ive A p r i l 14, 1979, to increase the amount a smal l - loan 
lender can lend up to any one ind i v idua l f rom $1,500 to $3,000. The al lowable 
in terest charges or secur i t y have not been changed. If the cash advance 
is more than $1,500 but not more than $2,500, the loan repayment must be 
scheduled for not more then 49 months. If the cash advance is more than 
$2,500, repayment must be scheduled w i t h i n 61 months. 

The General Assembly also changed the in terest rates that can be 
charged by lenders other than f inance companies. Lenders that lend $5,000 
o r less on an insta l lment loan not secured by real p r o p e r t y w i th payment 
scheduled for s i x months to 120 months may charge 15 per cent per yea r . 
O the rw ise , when lend ing $25,000 o r less, a lender may charge 12 per cent 
in te res t . The re is no maximum in terest rate fo r home loans ( f i r s t mortgage 
on dwe l l i ng ) of over $10,000 o r for other loans o f ove r $25,000. 

Mail O rde r T ransac t ions . The General Assembly made i t c lear that 
cer ta in mai l o rde r t ransact ions w i t h Nor th Carol ina consumers wou ld be 
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covered by Nor th Caro l ina consumer f inance laws. Ch . 706 (S 596), ef fect ive 
J u l y 1, 1979, amends G.S. 25A-2 to p rov ide that a consumer c red i t sale 
is subject to the Retail Instal lment Sales Act i f the b u y e r is a res ident of 
North Carol ina and the se l le r ' s of fer o r acceptance is made in Nor th Caro l ina 
o r the buye r ' s offer or acceptance is made in Nor th Caro l ina . A c c o r d i n g 
to the statute, an offer or acceptance is made in Nor th Caro l ina i f the o u t -
of-state sel ler sends it to the Nor th Caro l ina res ident in th is state and s i m i l a r l y 
an offer or agreement to buy is made in-state i f the communicat ion o r ig ina tes 
in th is state by a North Caro l ina res ident . Th i s new law means that when 
a North Carol ina res ident purchases goods f rom an out -o f -s ta te company 
th rough a mail o rde r catalogue or adver t isement , the p rov is ions o f the Retail 
Instal lment Sales Act w i l l app ly to the cont ract . Ch. 706 also makes the 
same change in the general lending laws by add ing a new G.S . 24-2 .1 , wh i ch 
p rov ides that p rov is ions gove rn ing in terest and o ther charges by lenders 
(other than f inance companies) app ly to out -o f -s ta te lenders when the bo r rower 
is a North Carol ina res ident and the lender 's of fer o r acceptance o r the b o r r o w e r ' s 
offer or acceptance is communicated in Nor th Caro l ina . 

The Nor th Caro l ina Consumer Finance A c t , wh i ch covers loans by 
f inance companies, is amended to p rov ide that loans by f inance companies 
outside th is state cannot be enforced in Nor th Caro l ina i f they charge a h igher 
interest rate or fees than a l lowed in North Caro l ina unless all the ac t i v i t ies 
s u r r o u n d i n g the loan—inc lud ing so l i c i ta t ion , o f f e r , acceptance, s i g n i n g 
of documents, and d e l i v e r y and receipt o f f unds—occur red outs ide Nor th 
Caro l ina . 

Prepaid Entertainment Contracts. Ch. 833 (S 617) enacts a new A r t i c l e f 
20 of G.S. Ch. 66 to protect consumers who enter into p repa id enter ta inment ~ - / 

contracts . A prepa id enter ta inment contract is a contract in wh i ch (1) the 
buye r is obl igated to pay for the serv ice before he receives all of the se rv ices , 
and (2) the serv ices to be per formed are dance lessons, da t ing o r social 
c lub serv ices, mart ia l a r t s t r a i n i n g , o r heal th o r ath let ic c l u b se rv ices . 
The law does not apply i f the se l ler is a l icensed nonpro f i t school , co l lege, 
o r un i ve rs i t y ; the state o r any subd iv i s ion of the state; o r a nonpro f i t r e l i g i ous , 
e thn ic , or community o rgan iza t ion . For example, the law does not app ly 
i f the buye r enters into a contract w i t h the Un i ve r s i t y o f Nor th Caro l ina at 
Greensboro to take dance lessons o r w i t h the YMCA for karate lessons. 
Ch. 833 requ i res p repa id enter ta inment contracts to be w r i t t e n , dated, and 
s igned by the buye r and se l l e r , and they must be fo r a speci f ic length of 
t ime. The statute p roh ib i t s a sel ler f rom se l l i ng a p repa id enter ta inment 
contract w i t h a dura t ion of more than three years o r one in wh ich per formance 
is not to begin w i t h i n 180 days . The buye r has a r i g h t to g i ve a w r i t t e n 
cancel lat ion of a prepa id enter ta inment contract un t i l m idn igh t of the t h i r d 
business day after he s igns the contract . The cont ract i tse l f must not i fy 
the buye r of the r i g h t to cancel; the notice must be g i ven in boldface t ype 
and must be located close to the place for the b u y e r ' s s igna tu re . 

The sel ler must d e l i v e r to the b u y e r , w i t h i n 30 days after a reques t , 
any personal or p r i va te in format ion the se l le r has about the b u y e r , such 
as photographs, eva luat ions, and background in format ion . The law also 
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requ i res the sel ler to re fund at least 90 per cent o f the p ro rata cost of any 
unused serv ices (1) i f the buye r is unable to use the serv ices because o f 
death or d i sab i l i t y ; (2) i f the buye r moves more than e ight miles f rom his 
present location and more than t h i r t y miles f rom the se l l e r ' s fac i l i t y ; (3) 
i f the se l ler relocates his f ac i l i t y more than e ight miles f rom its present 
location; or (4) i f the serv ices p rov ided by the se l le r are mater ia l ly impai red. 
If the contract is for more than $1,500, the buye r may cancel for any reason, 
and the se l ler must re fund the p ro rata cost of any unused serv ices. A contract 
fo r more than $1,500 may p rov ide fo r a cancel lat ion fee o f up to 25 per cent 
o f the unused serv ices (but not more than $500). 

The new law author izes a buye r who b r i ngs an act ion fo r recovery 
of damages for v io la t ion of th is act to recover reasonable a t torney 's fees. 
It also p rov ides that a v io la t ion of the act const i tutes an un fa i r t rade prac t ice , 
wh i ch means that a buye r is ent i t led to three t imes the amount o f the damages 
he p roves . Ch. 833 takes effect September 1, 1979. 

Regulat ion o f Col lect ion Agencies. In 1977 the General Assembly 
enacted a new A r t i c l e 2 of G .S . Ch. 75, wh ich p roh ib i t ed cer ta in k inds of 
debt co l lectors f rom engaging in speci f ic debt -co l lec t ion pract ices. That 
law app l ied to persons and businesses that col lect t he i r own debts (J. C . 
Penney, for example ) , but d i d not app ly to co l lect ion agencies (those in 
the business of co l lec t ing o thers ' deb t s ) , wh i ch are l icensed and regulated 
by the Commissioner of Insurance. The 1979 General Assembly rewrote 
the laws gove rn i ng co l lect ion agencies (Ch. 835, S 774), effect ive June 7, 
1979. The new law p roh ib i t s col lect ion agencies f rom engaging in those 
ac t iv i t ies that other debt co l lectors had been p roh ib i t ed f rom engaging in 
by the 1977 General Assembly . Some of the p roh ib i ted acts in co l lec t ing 
debts inc lude: (1) th rea ten ing to use v io lence o r i l legal means to harm the 
deb to r ; (2) represen t ing that nonpayment of a debt may resu l t in a r res t ; 
(3) th rea ten ing to take an act ion not permi t ted by law; (4) us ing profane 

o r obscene language; (5) mak ing harass ing telephone ca l l s ; (6) communicat ing 
w i t h the debtor at w o r k con t ra r y to his ins t ruc t ions ; (7) communicat ing 
w i t h anyone other than the deb to r , h is a t to rney , o r his spouse wi thout permiss ion 
except for the sole purpose of locat ing the debtor ; (8) us ing a f raudu len t , 
decept ive , or mis leading misrepresentat ion to col lect a debt ; (9) communicat ing 
w i t h the debtor after the agency has been not i f ied that he is represented 
by a speci f ic at torney; and (10) us ing unconscionable means to col lect a 
deb t . If a debtor b r i ngs an act ion against the co l lect ion agency fo r engaging 
in an un lawfu l debt -co l lec t ion act , the cour t must award , in addi t ion to any 
actual damages, a penal ty of $100 to $1,000. 

LANDLORD AND TENANT 

Appea l ing Summary Ejectment Cases. In Usher v . Waters Insurance 
& Realty C o . , 438 F. Supp. 1215 ( W . D . N . C . 1977), Judge McMil lan found 
severa l p rov is ions of Nor th Caro l ina 's summary ejectment law unconst i tu t iona l . 
Ch. 820 (H 1324), ef fect ive September 1, 1979, codi f ies the Usher decis ion 
and genera l l y conforms the statutes to the pract ice be ing fol lowed since that 



cour t dec is ion. It amends G.S. 42-32 to delete the p rov i s i on g r a n t i n g a /"~~*\ 
l and lo rd double the amount o f rent owed i f the d i s t r i c t cour t j u r y f i nds that V / 
the tenant 's appeal of a summary ejectment act ion to d i s t r i c t cou r t was w i thou t 
mer i t and taken for the purpose o f de lay . Ch. 820 also amends Rule 62 o f 
the North Carol ina Rules of C i v i l Procedure to p r o v i d e that execut ion may 
not issue t»n a summary ejectment case un t i l ten days af ter the judgment 
is entered. Most impor tan t , Ch. 820 rewr i tes G.S. 42-34, w h i c h r equ i r ed 
a tenant to g ive a bond in an amount o f at least three months' rent in o rde r 
to stay execut ion of a summary ejectment judgment pend ing appeal to d i s t r i c t 
cour t . Judge McMil lan had he ld that bond requ i rement to be unconst i tu t ional 
and o rdered the c le rk of supe r i o r cour t of Meck lenburg County to accept 
as a stay of execut ion bond the amount of contract rent as i t becomes due . 
The Admin is t ra t i ve Office of the Courts issued an o r d e r to al l c l e r k s to fo l low 
Judge McMi l lan 's r u l i n g . Ch . 820 rewr i tes G.S. 42-34 to p rov i de that a 
defendant can stay execut ion pending appeal of a summary ejectment case 
to d i s t r i c t cour t by pay ing to the c l e r k of supe r i o r cou r t the amount of ren t 
as it becomes due after the judgment has been entered. For example, tenant 
pays rent of $300 a month, due the f i r s t day o f each month. He fa i ls to pay 
rent for the month of June and land lord b r i n g s a summary ejectment act ion 
against h im. T r i a l is he ld before the magistrate on June 25, 1979. The 
land lo rd is awarded a judgment for $250, p lus cour t costs and ejectment. 
Tenant appeals the dec is ion . Tenant can stay execut ion un t i l the case is 
heard in d i s t r i c t cour t by s i gn ing a bond w i t h the c l e r k that he w i l l pay 
each month's rent as it becomes due . He w i l l have to pay $300 to the c l e r k 
w i t h i n 5 w o r k i n g days of J u l y 1 and each month therea f te r . (The new law 
requ i res payment w i t h i n f ive days . However , under Rule 6 o f the Nor th -v 
Caro l ina Rules of C iv i l Procedure , in coun t ing those days , Saturdays , Sundays, ( 
and hol idays are exc luded . ) Essent ia l ly , th is bond requ i rement w i l l p rese rve ^ 
the status quo f rom the t ime magistrate enters his judgment un t i l the d i s t r i c t 
cour t acts: The amount of damages accrued before the magist rate 's j udgment 
remain unpaid because that is what is at issue in the appeal; bu t fu tu re rent 
must be paid as it becomes due , thereby assu r i ng that the land lo rd w i l l 
not suf fer increased damages wh i le the case is on appeal . If the tenant does 
not pay his rent to the c le rk w i t h i n f i ve w o r k i n g days of its due date, the 
land lo rd can have the c l e r k issue an o rde r of e jectment. 

Ch. 820 also prov ides that i f the summary ejectment act ion is based 
on nonpayment of rent and the magist rate 's judgment is entered more than 
f ive w o r k i n g days before the next rent is due under the lease, the tenant 
must also pay to the c le rk the p ro ra ted rent fo r the days between the date 
the judgment was entered and the next day the rent w i l l be due . For example, 
tenant pays rent at a rate of $300 per month, due on the f i r s t day of the month. 
He fa i ls to pay rent on June 1. Land lord f i les his complaint on June 15 and 
the t r i a l is he ld on Ju l y 5. The magistrate awards the land lo rd possession 
and damages of $350, wh ich is rent owed to the date of j udgmen t . Tenant 
appeals the judgment . If he wishes to stay execut ion , tenant cannot wa i t 
un t i l August T and post $300 w i t h the c l e r k . Since there are more than f ive 
w o r k i n g days between J u l y 5 and August 1, tenant must post $250—an amount 
equal to 25 days ' r e n t — w i t h the c le rk w i t h i n 10 days of en t r y o f the judgment 
on J u l y 5. Then w i t h i n f ive w o r k i n g days of Augus t 1 and each month after 
tha t , tenant must post $300 w i t h the c le rk in o r d e r to stay execut ion. Th i s 

u 



o 

o 

o 

-7-

addi t ional payment of p ro ra ted rent fo r the per iod between judgment and 
the next rental due date is not r equ i r ed when the tenant is a pauper and 
f i les an a f f idav i t comp ly ing w i t h G .S . 1-288. 

If the land lo rd o r tenant d isputes the amount of payment due by the 
bond o r the date the payments are due , he can move fo r a hear ing before 
the c le rk or the d i s t r i c t cou r t j udge to determine the issue. Ch. 820 al lows 
the c l e r k , upon appl icat ion by the l and lo rd , to t u r n the rent over to the 
land lo rd as i t is paid to the cour t ra ther than wai t un t i l the action is heard 
in d i s t r i c t cou r t . If there is a d ispute over the amount o f rent owed, on ly 
the und isputed por t ion can be t u r n e d over to the l and lo rd . Without th i s 
p rov i s i on the land lo rd wou ld have to wai t un t i l the case was t r i ed in d i s t r i c t 
c o u r t — w h i c h could be more than a year—before he received any rents for 
the per iod d u r i n g wh i ch the case was on appeal . An example o f how the 
new law w i l l w o r k is as fo l lows: Landlord b r i n g s a summary ejectment 
act ion against tenant , c la im ing that the tenant owes one month's back rent 
o f $100. One of tenant 's defenses is that land lo rd fa i led to keep the premises 
in a habi table condi t ion and that tenant is ent i t led to damages o f $50 a month 
and to a $50 per month rent-abatement o r d e r . Land lord w ins and the tenant 
appeals to d i s t r i c t cou r t . While the case is on appeal , the tenant must pay 
$100 per month into the c l e r k o f cou r t in o r d e r to stay execut ion. Since 
on l y $50 of the rent payments are uncontested, the land lo rd is ent i t led to 
have the c le rk pay that amount to h im as the tenant pays to the c l e r k . The 
c l e r k w i l l hold the contested $50 a month un t i l the d i s t r i c t cour t enters a 
judgment that o rde rs h im how to d i sbu rse any remain ing funds . The bond 
form to be used by c l e r k s in th is matter and the new G.S . 42-34 appear at 
the end of th i s memorandum. 

Residential Rental Agreements Act Changes. In 1977 the General 
Assembly enacted the Resident ial Rental Agreements Ac t (G.S. Ch. 42, A r t . 
5 ) , wh ich placed ce r ta in ob l igat ions on a land lo rd and tenant under a rental 
agreement for a res ident ia l d w e l l i n g un i t , i nc l ud ing an ob l igat ion on the 
land lo rd to keep the premises in a habi table cond i t ion and to make repa i r s . 
Ch. 880 (H 1213), ef fect ive on October 1, 1979, makes i t c lear that the act 
appl ies to mobile homes o r mobile home spaces rented fo r resident ia l use. 
It also c la r i f ies that the term land lo rd inc ludes any rental management company, 
renta l agency, or any o ther person who has the actual o r apparent au thor i t y 
o f an agent to per fo rm the land lo rd ' s ob l igat ions under the act as wel l as 
the actual owner of the premises. The re fo re , when a tenant has been dea l ing 
w i t h an agent , the tenant can g ive notice of needed repa i r s to that agent 
and the agent is respons ib le for mak ing the repa i r s r equ i red by the law. 

Retal iatory Ev ic t ions . One matter left unc lear af ter the 1977 General 
Assembly enacted the Resident ial Rental Agreements Act was whether a tenant 
cou ld raise as a defense to a summary ejectment act ion that he was be ing 
ev ic ted in re ta l ia t ion for asser t ing h is r i gh ts under the law. Some d i s t r i c t 
cour t judges have held that the law, by imp l ica t ion , p roh ib i ted re ta l ia tory 
ev ic t ions . Ch. 807 (H 1021), effect ive June 7, 1979, has g iven the tenant 
the s ta tu tory r i g h t to raise re ta l ia to ry ev ic t ion as a defense. The new law 
protects the tenant f rom rep r i sa l s fo r the fo l low ing ac t iv i t ies : (1) a good-
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fa i th complaint o r request for repa i rs to the l a n d l o r d , h is employee, o r h is 
agent about condi t ions o r defects in the premises that the land lo rd is r equ i r ed 
to r epa i r ; (2) a good- fa i th complaint to a government agency about a l and lo rd ' s 
a l leged v io la t ion of any heal th o r safety law o r any code o r o rd inance regu la t i ng 
premises used for dwe l l i ngs ; (3) a government 's issuance of a formal compla int 
to a land lo rd concern ing premises rented by a tenant; (4) a good- fa i th attempt 
to exerc ise , secure, or enforce any r i gh ts ex i s t i ng under a va l i d lease o r 
rental agreement or under state o r federal law; o r (5) a good- fa i th attempt 
to organ ize , j o i n , or become invo lved w i t h an organ iza t ion p romot ing tenants ' 
r i g h t s . A tenant may ra ise as an a f f i rmat ive defense to a summary ejectment 
action that the land lo rd 's act ion is subs tant ia l l y in response to the occur rence 
w i t h i n the prev ious twe lve months of one o r more of the f i ve protected ac t iv i t ies 
mentioned above. Since re ta l ia to ry ev ic t ion is an a f f i rmat ive defense, the 
tenant must raise i t as a defense at the t r i a l (and i f he f i les a w r i t t e n answer , 
he must allege i t in that a n s w e r ) , and he has the bu rden of p r o v i n g by the 
greater weight of the evidence that the ev ic t ion was re ta l i a to ry . To w i n 
on his defense, tenant must p rove (1) that one o r more of the protected ac t iv i t ies 
occu r red (for example, that he gave the land lord not ice o f needed r e p a i r s ) ; 
(2) that the ac t iv i t y took place w i t h i n 12 months before the summary ejectment 
complaint was f i led; and (3) that the summary ejectment act ion was subs tan t ia l l y 
in response to the occur rence of the ac t i v i t y . It is impor tant to note that 
the tenant is not requ i red to p rove that re ta l ia t ion is the "so le" purpose fo r 
ev ic t ion—he need prove on l y that the ejectment act ion was "subs tan t ia l l y " 
in re ta l ia t ion. The tenant might p rove the t h i r d e lement—mot ive—by evidence 
that the land lord to ld the tenant o r someone else that he wanted to get r i d 
o f the tenant because he under took a protected a c t i v i t y . The tenant might . - ^ 
also show that the land lo rd 's motive was re ta l ia t ion by po in t ing out the p r o x i m i t y f 
o f the occurrence of a protected ac t i v i t y to the summary ejectment act ion. "- ^ 
For example, evidence that the land lord gave not ice to terminate a month-
to-month lease two days after tenant complained to the c i t y hous ing inspector 
about condi t ions might be evidence that the ev ic t ion was substant ia l l y in 
reta l ia t ion for compla in ing about cond i t ions. 

However , the act speci f ies that the land lo rd may p reva i l in h is summary 
ejectment action i f he proves one of the fo l low ing : 
(1) The tenant breached the covenant to pay rent o r any other substant ia l 

convenant of the lease for w h i c h the tenant may be ev ic ted and such 
breach is the reason fo r ev ic t ion . For example, i f a lease inc ludes 
a covenant not to sublease (and a r i gh t to re -en te r for breach) and 
the land lord proves breach of that cond i t ion , he must also show that 
tenant 's sub le t t ing was the reason fo r the ejectment act ion. Tenant 
might s t i l l p revent ev ic t ion i f he can p rove that many other tenants 
had subleased the i r premises, that land lo rd had never ev ic ted them, 
and that the reason fo r his ev ic t ion was not that he sub le t the premises 
for one month but ra the r that he demanded that the land lo rd make 
needed repa i rs . 

(2) In a case of tenancy f o r a def in i te per iod o f t ime in w h i c h the tenant 
has no opt ion to renew and he holds over af ter exp i ra t i on o f the te rm, 
land lord may p reva i l even i f tenant can show some re ta l ia to ry mot ive. 
For example, the land lo rd can w in his case i f i t is be ing b rough t for 
ho ld ing over after the end o f the year in a one-year lease. T h i s except ion 
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does not app ly to ho ld ing over after a per iod ic tenancy such as a week -
to-week o r month- to -month lease o r a tenancy fo r years w i t h an opt ion 
to renew. 

(3) The v io la t ion of the Residential Rental Agreement Ac t that the tenant 
complained of was caused p r i m a r i l y by the w i l l f u l o r negl igent conduct 
o f the tenant , h is f am i l y , o r his guests . 

(4) Compliance w i t h the bu i l d i ng o r hous ing code requ i res demol i t ion 
o r major a l terat ion or remodel ing that cannot be accomplished wi thout 
completely d i sp lac ing the tenant . 

(5) The land lo rd gave the tenant a good- fa i th not ice to qu i t the premises 
before any of the protected act iv i t ies o c c u r r e d . For example, a land lord 
decides that he wants to rent the premises to someone else and g ives 
the tenant notice to qu i t the premises at the end o f the month. Two 
days after rece iv ing notice to q u i t , the tenant f i les a complaint about 
the condi t ions of the premises w i t h the local housing au tho r i t y . Landlord 
can p reva i l in the summary ejectment action because good- fa i th notice 
was g iven before the complaint was f i l ed . 

(6) The land lo rd seeks in good fa i th to recover possession at the end of 
the tenant 's te rm for use as the land lo rd 's own d w e l l i n g . 

(7) The land lo rd seeks in good fa i th to make major a l terat ions o r remodel ing 
of the dwe l l i ng that requ i res the tenant 's d isp lacement . 

(8) The land lo rd seeks in good fa i th to demol ish the d w e l l i n g . 
(9) The land lo rd seeks in good fa i th to terminate the use of the p rope r t y 

as a rental d w e l l i n g un i t for at least s ix months. 
Essent ia l l y , the last two p rov i s ions g i ve the land lo rd the opt ion of removing 
the premises f rom the hous ing market ra ther than mak ing needed repa i rs . 
For example, i f tenant not i f ies the housing inspector that the premises are 
not habi tab le , land lo rd may end the tenancy at the end of the month and demo
l i sh the premises ra ther than make the necessary repa i r s . 

The new law p rov ides that a tenant may not wa ive his r i g h t to raise 
a defense of re ta l ia to ry ev i c t i on . The re fo re , any wa i ve r g i ven by a tenant 
is vo id and cannot be enforced. If the magistrate f i nds that an ejectment 
act ion is re ta l i a to ry , he must deny the request fo r ejectment. The tenant 
wou ld be ent i t led to remain on the premises under the ex is t i ng rental agreement, 
but he must of course cont inue to pay ren t . 

Another p rov i s i on of Ch. 807 states that the r i gh t s and remedies granted 
by the act are supplemental to those a l ready e x i s t i n g . One of those a l ready 
ex is t i ng r i gh t s and remedies is to b r i n g a c la im under North Caro l ina 's Unfa i r 
T rade Pract ices A c t , G .S . 75 -1 .1 . That law makes un fa i r methods o f compet i t ion 
in o r af fect ing commerce and un fa i r o r decept ive acts o r pract ices in o r af fect ing 
commerce un law fu l . In Love v . Press ley, 34 N . C . A p p . 503 (1977), the 
Nor th Carol ina Cour t of Appeals held that the rental o f res ident ia l housing 
is t rade or commerce under the un fa i r t rade pract ices act . In that case the 
j u r y found that the land lo rd t respassed upon the premises rented to the tenant 
and conver ted the personal p rope r t y o f the tenant . The defendant was ren t ing 
around 76 un i ts at the t ime the lawsui t was f i l ed . A f te r the j u r y found for 
the tenant , the judge r u l e d , as a matter of law, that the conduct const i tuted 
an un fa i r t rade pract ice and t r i p l e d the damages the j u r y awarded. If the 
cour t has held that rental of res ident ia l housing is w i t h i n commerce, then 
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it is qu i te l i ke l y that the appel late cour ts w i l l hold that in some s i tuat ions f \ 
a re ta l ia tory ev ic t ion is a v io la t ion of G .S . 75-1 .1 . In th ree un repor ted supe r io r i ) 
cour t cases and two d i s t r i c t cour t cases, judges have held that a re ta l ia to ry 
ev ic t ion is an un fa i r t rade prac t ice . 

Two major quest ions are left unreso lved by th is new statute. One, 
wh i ch rea l l y does not d i r e c t l y affect magist rates, is whe ther re ta l ia to ry ev ic t ion 
may be ra ised on ly as a defense to a summary ejectment act ion o r whether 
the tenant can raise it a f f i rmat i ve ly by seeking i n junc t i ve re l i e f . Other states 
are sp l i t on the issue. [ S e e H o s e y v . Van Cour t land , 299 F. Supp. 501 ( S . D . N . Y . 
1969) (defense on ly ) ; Aweeka v . Bonds, 20 Cal. A p p . 3d 278, 97 Cal . R p t r . 
650 (1971) ( in junct ive re l ie f a l l o w e d ) . ] In the three unrepor ted supe r i o r 
cour t cases in North Caro l ina , the A t to rney General 's Off ice, in b r i n g i n g 
actions on the grounds of un fa i r t rade prac t ice , has been successful in hav ing 
re ta l ia to ry ev ic t ions en jo ined. 

Another unreso lved issue is whether a tenant who repor ts unsafe cond i t ions 
or engages in one of the other protected act iv i t ies can p reven t a land lo rd 
f rom re ta l ia t ing against h im by ra i s ing his rent to an a r t i f i c i a l l y h i gh leve l . 
In Schweiger v . Super io r Cour t of Alameda County , 476 P. 2d 97 (1970), 
the Ca l i fo rn ia Supreme Cour t said that re ta l ia to ry acts such as d im inu t ion 
of serv ices or d ispropor t ionate rent increases are p roh ib i t ed as much as 
a d i r ec t re ta l ia tory ev ic t ion is . [See also E S E Newman, Inc. v . Hal lock, 
281 A . 2 d 544 (N.J . 1971). ] The cour t reasoned that pub l i c po l i cy p roh ib i t s 
increas ing rent in reta l ia t ion for tenant 's exe rc i s ing h is s ta tu tory r i g h t 
to obtain repa i r . (Neither Ca l i fo rn ia nor New Jersey had statutes p r o h i b i t i n g - . 
re ta l ia to ry ev ic t ions . ) Nor th Caro l ina 's new re ta l i a to ry -ev i c t i on law states ( 
that i t is the state's pub l i c po l i cy to protect tenants who seek to exerc ise .-J 
t he i r r i gh ts to decent, safe, and san i ta ry hous ing . That pub l i c po l i cy should 
app ly to prevent the land lo rd f rom ra is ing the rent a r t i f i c i a l l y h i gh to ev ic t 
the tenant as wel l as to p revent h im f rom re ta l ia t ing by actual ev i c t i on . 
If the courts do not protect tenants f rom re ta l ia to ry rent increases, then 
the land lord w i l l be able to v io late the pub l i c po l i cy of the state by do ing 
i nd i rec t l y what he is p roh ib i ted by law f rom do ing d i r e c t l y . 

INVOLUNTARY COMMITMENT 

The standard for i nvo lun ta ry commitment o f a person has been that 
he be mental ly i l l or inebr ia te and imminent ly dangerous to h imsel f o r o thers 
o r that he be mental ly re ta rded and , because of an accompanying behav ior 
d i s o r d e r , imminent ly dangerous to o thers . In hear ings before the Mental 
Health Study Commission d u r i n g the last y e a r , many mental health pro fess iona ls , 
law enforcement o f f icers , and advocates for mental heal th pat ients contended 
that commitments were too d i f f i cu l t to obta in because the s tandard of " imminent 
danger " was being in te rp re ted v e r y n a r r o w l y and was d i f f i cu l t to p rove . 
The Mental Health Study Commission recommended a change in the standard 
to the General Assembly , wh i ch acted by abandoning the " imminent danger " 
s tandard for one of s imple dangerousness. 

Under the new law (Ch. 915, S 324), ef fect ive October 1, 1979, a 
magistrate can issue a custody o r d e r fo r i nvo lun ta ry commitment i f he f inds , \ 



o 

o 

o 

-11-

probab le cause to bel ieve that the respondent is menta l ly i l l o r inebr ia te 
and dangerous to h imsel f o r o thers o r is menta l ly re ta rded and, because 
o f an accompanying behav ior d i s o r d e r , is dangerous to o thers . He w i l l 
have to determine whether probable cause ex is ts on the basis of de f in i t ions 
contained in the new law. 

The f i r s t step of de te rm in ing whether the respondent is mental ly i l l 
o r inebr ia te or is menta l ly re ta rded and has an accompanying behav ior d i so rde r 
is essent ia l ly unchanged. Effect ive October 1, 1979, the de f in i t ion of mental ly 
i l l is changed to d i s t i n g u i s h between minors and adu l ts . Ch. 171 (S 291) 
makes on ly a minor change in the present de f i n i t i on o f mental i l lness and 
makes that de f in i t i on app ly to adu l ts . Ch. 171 p rov ides that when appl ied 
to a m ino r , mental i l lness means a mental cond i t i on , o ther than mental re tardat ion 
a lone, that so lessens o r impa i rs the you th ' s capac i ty e i the r to develop o r 
exerc ise age-appropr ia te o r age-^adequate se l f - con t ro l , j udgment , o r in i t ia t i ve 
in the conduct of h is ac t iv i t ies and social re la t ionsh ips as to make i t necessary 
o r adv isab le for h im to be under t reatment , ca re , supe rv i s i on , gu idance, 
o r con t ro l . The de f in i t i on of inebr ia te remains the same. Effective January 1, 
1980, the de f in i t i on o f menta l ly re tarded w i l l be changed to be "a person 
who has s ign i f i can t l y subaverage general in te l lectua l func t ion ing ex i s t i ng 
concu r ren t l y w i t h de f ic i t s in adapt ive behav ior and manifested d u r i n g h is 
developmental pe r i od " (Ch. 751, H 549). T h i s new de f in i t i on conforms 
the legal de f i n i t i on o f mental re tardat ion to the c u r r e n t de f in i t i on be ing used 
by mental heal th pro fess iona ls , but as a prac t ica l matter it w i l l not resu l t 
in any changes in the k inds of people who can be i n v o l u n t a r i l y committed 
because of mental re ta rda t ion . 

As to the second step of de te rm in ing whe ther the respondent is dangerous 
to h imse l f o r o the rs , the magist rate w i l l have to app ly the fo l low ing new de f in i t ions 
of the terms dangerous to h imsel f and dangerous to o thers . 

A person is dangerous to h imsel f i f , w i t h i n the recent past , he has: 

(1) Acted in such a manner as to evidence (a) that he would be unable 
w i thou t ca re , s u p e r v i s i o n , and the cont inued assistance o f o thers 
not o therwise ava i lab le , to exerc ise se l f - con t ro l , j udgment , and d isc re t ion 
in the conduct of h is da i l y respons ib i l i t i es and social re la t ions, o r 
to sat is fy h is need fo r nour i shment , personal o r medical care , she l te r , 
or se l f -p ro tec t ion and safety; and (b) that there is a reasonable p robab i l i t y 
o f ser ious phys ica l deb i l i ta t ion to him w i t h i n the near fu tu re unless 
adequate t reatment is af forded under the i nvo lun ta r y commitment 
laws. (A showing of behav ior that is g ross l y i r ra t iona l o r of act ions 
that the person is unable to contro l o r of behav io r that is g ross l y inappropr ia te 
to the s i tuat ion o r o ther ev idence of severe ly impai red ins igh t and 
judgment creates a pr ima facie inference that the person is unable 
to care for h imse l f ) ; o r 

(2) At tempted su ic ide o r threatened su ic ide and there is a reasonable 
p robab i l i t y of su ic ide unless adequate t reatment is af forded under 
the i nvo lun ta r y commitment laws; o r 

(3) Mut i l ia ted h imsel f o r attempted to mut i late h imsel f and that there is 
a reasonable p r o b a b i l i t y of ser ious se l f -mut i la t ion unless adequate 
t reatment is a f forded under the i nvo lun ta r y commitment laws. 
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A person is dangerous to o thers i f , w i t h i n the recent pas t , he has t" "\ 
in f l i c ted o r attempted to in f l i c t o r threatened to i n f l i c t ser ious bod i l y harm ^ / 
on another or has acted in such a manner as to create a substant ia l r i s k of 
ser ious bod i l y harm to another and there is a reasonable p r o b a b i l i t y that 
such conduct w i l l be repeated. 

Another change made by the 1979 General Assembly deals w i t h i nvo lun ta ry 
commitments to p r i va te hospi ta ls . In 1973, when the General Assembly enacted 
the new invo lun ta ry commitment laws, no changes we re made to A r t i c l e 10 
of G.S. Ch. 122, deal ing w i t h i nvo lun ta r y commitment to p r i v a t e hosp i ta ls . 
Ch. 164 (H 443) rewr i tes that a r t i c le to p rov ide that commitment to a p r i va te 
hospital must be accompl ished in accordance w i t h the p rov i s ions of i nvo lun ta ry 
commitments to pub l i c fac i l i t ies . The magistrate shou ld fo l low the same 
procedure when commit t ing a respondent to a p r i va te hospi ta l as he wou ld 
i f he were commit t ing h im to a regional hosp i ta l . The custody o r d e r wou ld 
requ i re the law enforcement o f f icer to take the respondent to named p r i va te 
hospital i f the qua l i f ied phys i c ian determines he is subject to commitment. 
However , before commit t ing a respondent to a p r i va te hosp i ta l , the magist rate 
should have some assurance that the hospi ta l w i l l rece ive the pa t ien t . A l so , 
the magistrate might want to red - f l ag any custody o r d e r to a p r i va te hospital 
so that the c le rk of cour t w i l l be su re to p i ck up the fact that the respondent 
is at a p r i va te hospital ra ther than the regional hosp i ta l . 

Two changes in Ch. 915 affect t ranspor ta t ion o f respondents to and 
f rom a qua l i f i ed phys i c ian , a communi ty mental heal th f a c i l i t y , o r reg iona l 
mental health fac i l i t y . New G.S . 122-58.14(c) a l lows a law enforcement f -^ 
o f f icer or other governmental employee who is t r a n s p o r t i n g a respondent t f 

to use reasonable force to res t ra in h im i f th is step appears necessary to -* 
protect the o f f i ce r , the respondent , o r o the rs . The o f f icer may not be held 
l iab le in c i v i l or c r im ina l act ions fo r assau l t , false impr isonment , o r any 
other to r t or c r ime for us ing reasonable force when necessary . New subsect ion 
(d) of G.S. 122-58.14 author izes a magistrate to let the fami ly o r immediate 
f r iends of the respondent , i f they so reques t , t r anspo r t h im to a qua l i f i ed 
phys ic ian and regional hosp i ta l . The fami ly member o r f r i e n d who t ranspor t s 
the respondent bears the cost of t ranspor ta t i on . The magist rate may al low 
the fami ly or f r iends to t r anspo r t a respondent on ly when the danger to the 
p u b l i c , the fami ly or f r i e n d s , and the respondent h imsel f is not subs tan t ia l . 

F ina l l y , the new law p rov ides fo r four new assistant a t torneys general 
to be h i red by the State. One of these new assistant a t torneys genera l w i l l 
be assigned fu l l t ime to each of the four regional psych ia t r i c hospi ta ls and 
w i l l represent the state's in terest at i nvo lun ta ry commitment hear ings in 
d i s t r i c t cou r t . Magistrates should f i nd out the name, address , and telephone 
number of the at torney general who w i l l be w o r k i n g at the regional hospital 
to wh ich they send respondents . (It m ight be a wh i l e before these new people 
are h i r e d . ) Coordinat ion w i t h th i s new at torney w i l l make the i nvo lun ta r y 
commitment procedure w o r k smoother. 

( J 
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' STATE OF NORTH CAROLINA 

County of 

File # 
Film # 
In the General Court of Justice 

District Court Division 

Plaintiff 

vs 

Defendant 

BOND TO STAY EXECUTION 

ON APPEAL TO DISTRICT COURT 

NOW COMES THE DEFENDANT in the above entitled action and respectfully shows the 
Court that judgment for summary ejectment was entered against the defendant and for 

the plaintiff on the day of 19 
Defendant has appealed the judgment to the District Court. 

by the Magistrate. 

o 

Pursuant to the terms of the lease between plaintiff and defendant, defendant 

is obligated to pay rent in the amount of $ per , due on 

the _ j day of each . 

Where an additional undertaking is required by G.S. 42-34(c), the defendant 

hereby tenders $ to the Court as required. 

Defendant hereby undertakes to pay the periodic rent hereinafter due according 
to the aforesaid terms of the lease and moves the Court to stay execution on the 
judgment for summary ejectment until this matter is heard on appeal by the District 
Court. 

This day of , 19 

Defendant 

O R D E R 

Upon execution of the above bond, execution on said judgment for summary ejectment 
is hereby stayed until the action is heard on appeal in the District Court. If defendant 
fails to make any rental payment to the clerk's office within 5 days of the due date, 
upon application of the plaintiff, the stay of execution shall dissolve and the sheriff 
may dispossess the defendant. 

This day of 19 

( ) G . S . 42-34 
^ ^ AOC-L Form 83 

6-79 

A s s i s t a n t C lerk o f Super io r Court 
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APPEAL OF SUMMARY EJECTMENT CASES 

O 
§ 42-34.Undertaking an appeal;when to be increased.— (a) Upon appeal 

to the district court, either party may demand that the case be tried at 
the first session of the court after the appeal is docketed, but the pre
siding judge, in his discretion, may first try any pending case in which 
the rights of the parties or the public demand it. 

(b) It shall be sufficient to stay execution of a judgment for eject- • 
ment that the defendant appellant sign an undertaking that he will pay into 
the office of the clerk of superior court the amount of the contract rent 
as it becomes due periodically after the judgment was entered and, where 
applicable, comply with subdivision (c) below. Any magistrate, clerk, or 
district court judge shall order stay of execution upon such undertaking. 
If either party disputes the amount of the payment or the due date in such 
undertaking, the aggrieved party may move for modification of the terms of 
the undertaking before the clerk of superior court or the district court. 
Upon such motion and upon notice to all interested parties, the clerk or 
court shall hold a hearing and determine what modifications, if any, are 
appropriate. 

(c) In an ejectment action based upon alleged nonpayment of rent 
where the judgment is entered more than five working days before the day 
when the next rent will be due under the lease, the appellant shall make 
an additional undertaking to stay execution pending appeal. Such additional 
undertaking shall be the payment of the prorated rent for the days between >--^ 
the day that the judgment was entered and the next day when the rent will f 
be due under the lease. Notwithstanding, such additional undertaking shall •-^ 
not be required of an indigent appellant who prosecutes his appeal with an 
in forma pauperis affidavit that meets the requirements of G.S. 1-288. 

(d) The undertaking by the appellant and the order staying execution 
may be substantially in the following form: 

State of North Carolina, 
County of 

, Plaintiff Bond to 
vs. Stay Execution 

, Defendant On Appeal to District Court 

Now comes the defendant in the above entitled action and respectfully j 
shows the court that judgment for summary ejectment was entered against the 
defendant and for the plaintiff on the day of , 19 , by the Magis
trate. Defendant has appealed the judgment to the District Court. 

Pursuant to the terms of the lease between plaintiff and defendant, 

defendant is obligated to pay rent in the amount of $ per , due on the 
day of each . 

Where an additional undertaking is required by G.S. 42-34(c), the 
defendant hereby tenders $ to the Court as required. . 
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Defendant hereby undertakes to pay the periodic rent hereinafter due 
according to the aforesaid terms of the lease and moves the Court to stay 
execution on the judgment for summary ejectment until this matter is heard 
on appeal by the District Court. 

This the day of , 19 . 

Defendant 

Upon execution of the above bond, execution on said judgment for sum
mary ejectment is hereby stayed until the action is heard on appeal in the 
District Court. If defendant fails to make any rental payment to the clerk's 
office within five days of the due date, upon application of the plaintiff, 
the stay of execution shall dissolve and the sheriff may dispossess the 
defendant. 

This day of , 19 . 

Assistant Clerk of Superior Court 

Ce) Upon application of the plaintiff, the clerk of superior court 
shall pay to the plaintiff any amount of the rental payments paid by the 
defendant into the clerk's office which are not claimed by the defendant 
in any pleadings. 

(f) If the defendant fails to make a payment within five days of the 
due date according to the undertaking and order staying execution, the clerk, 
upon application of the plaintiff, shall issue execution on the judgment for 
possession. 

(g) When it appears by stipulation executed by all of the parties or 
by final order of the court that the appeal has been resolved, the clerk of 
court shall disburse any accrued monies of the undertaking remaining in the 
clerk's office according to the terms of the stipulation or order. 
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Article 4 

Retaliatory Eviction. 

§ 42-37. Defense of retaliatory eviction.—(a) It is the public policy 
of the State of North Carolina to protect tenants and other persons whose 
residence in the household is explicitly or implicitly known to the landlord, 
who seek to exercise their rights to decent, safe, and sanitary housing. There
fore, the following activities of such persons are protected by law: 

(1) a good faith complaint or request for repairs to the landlord, his 
employee, or his agent about conditions or defects in the premises 
that the landlord is obligated to repair under G.S. 42-42; 

(2) a good faith complaint to a government agency about a landlord's 
alleged violation of any health or safety law, or any regulation, 
code, ordinance, or State or federal law that regulates premises 
used for dwelling purposes; 

(3) a government authority's issuance of a formal complaint to a land
lord concerning premises rented by a tenant; 

(4) a good faith attempt to exercise, secure or enforce any rights 
existing under a valid lease or rental agreement or under State 
or federal law; or 

(5) a good faith attempt to organize, join, or become otherwise in
volved with, any organization promoting or enforcing tenants' rights. 

(b) In an action for summary ejectment pursuant to G.S. 42-26, a tenant 
may raise the affirmative defense of retaliatory eviction and may present 
evidence that the landlord's action is substantially in response to the 
occurrence within 12 months of the filing of such action of one or more of 
the protected acts described in subsection (a) of this section. 

(c) Notwithstanding subsections (a) and (b) of this section, a landlord may 
prevail in an action for summary ejectment if: 

(1) the tenant breached the covenant to pay rent or any other sub
stantial covenant of the lease for which the tenant may be evicted, 
and such breach is the reason for the eviction; or 

(2) in a case of a tenancy for a definite period of time where the 
tenant has no option to renew the lease, the tenant holds over 
after expiration of the term; or 

(3) the violation of G.S. 42-42 complained of was caused primarily by the 
willful or negligent conduct of the tenant, member of the tenant's 
household, or their guests or invitees; or 

o 

u 
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(4) compliance with the applicable building or housing code requires 
demolition or major alteration or remodeling that cannot be accom
plished without completely displacing the tenant's household; or 

(5) the landlord seeks to recover possession on the basis of a good 
faith notice to quit the premises, which notice was delivered prior 
to the occurrence of any of the activities protected by subsections 
(a) and (b) of this section; or 

(6) the landlord seeks in good faith to recover possession at the end 
of the tenant's term for use as the landlord's own abode, to demolish 
or make major alterations or remodeling of the dwelling unit in a man
ner that requires the complete displacement of the tenant's household, 
or to terminate for at least six months the use of the property as a 
rental dwelling unit. 

§ 42-37.1. Remedies.—(a) If the court finds that an ejectment action is 
retaliatory, as defined by this Article, it shall deny the request for eject
ment; provided, that a dismissal of the request for ejectment shall not pre
vent the landlord from receiving payments for rent due or any other appropriate 
judgment. 

(b) The rights and remedies created by this Article are supplementary to 
all existing common law and statutory rights and remedies. 

§ 42-37.2. Waiver.—Any waiver by a tenant or a member of his household of 
the rights and remedies created by this Article is void as contrary to public 
policy. 

o 


