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o 
Unt i l recent years it was genera l l y assumed that there was no " law" 

on search ing p r i s o n e r s , that p r i son and ja i l o f f ic ia ls could p re t ty much do 
as they w i shed . That assumpt ion is no longer co r rec t , a l though the r e s t r i c ­
t ions on custodial o f f ic ia ls are s t i l l m in ima l . The purpose of th is memorandum 
is to rev iew the c u r r e n t law on searches of people who are in custody, empha­
s iz ing the k inds of facts that have prompted cour ts to l im i t the au thor i t y of 
o f f i cers and not ing the areas in wh i ch some fu tu re l imi tat ions might be expected. 
The re is l i t t le Nor th Carol ina law on most of these issues and sometimes the 
dec is ions in other j u r i s d i c t i o n s are in con f l i c t . A n attempt has been made 
to state what appear to be ma jo r i t y v iews and what appear to be t rends . 

The memorandum goes somewhat beyond searches of p r isoners and the i r 
ce l l s . The re is also d iscuss ion of searches inc ident to the in i t ia l tak ing into 
cus tody , searches of v i s i t o r s and g u a r d s , and related matters such as eaves­
d r o p p i n g on conversat ions of p r i sone rs and tak ing the i r confessions. What 
al l these subjects share in common is that they concern a person in custody. 
He may be in custody because he has been conv ic ted of a c r ime or on ly because 
he has been ar res ted and is awai t ing t r i a l . For most issues discussed here 
it does not seem to matter to the cour ts wh ich status the pr isoner holds; the 
d iscuss ion notes the d i s t i nc t i on when it is impor tan t . 

Th roughou t th is memorandum w i l l be found shor t statements of the law 
p r i n ted in i ta l ics . Those summaries are intended to make it easier to come 
back to the memorandum later and locate pa r t i cu la r points of law. A d iscuss ion 
of the case law suppor t ing the i ta l ic ized summary is found immediately after 
the summary . 

One f ina l point should be made. T h i s memorandum genera l l y states 
the maximum inter ference w i t h p r i sone rs that the cour ts w i l l a l low. Custodial 
o f f i c ia ls w i l l not a lways want to go to the l im i t . Sometimes the better po l icy 
w i l l be to g i ve more protect ion to the inmate than the cour t r equ i res . For example, 
though the cour ts a l low rout ine read ing of a l l p r i sone rs ' ma i l , except to and 
f rom a t to rneys , most ja i l o f f ic ia ls in Nor th Carol ina would consider reading 
mail unnecessary and burdensome to the i r o f f icers and would be more l i ke l y 
to do noth ing more than open envelopes to look for cont raband. Af ter reading 
th is memorandum it should be clear that the cour ts a l low custodial of f ic ia ls 
cons iderab le d i sc re t i on in matters of searches; each ins t i tu t ion w i l l need to 
set its own pol ic ies to use that d i sc re t i on most w i s e l y . 

A . Searches of the p r i soner and his possessions 

When f i r s t taken into cus tody . Each person arrested (taken into custody) 
may be searched thoroughly, no matter what he was arrested for, and any 
evidence found on him is admissible in court. The cour ts have long recognized 
the need for an off icer tak ing a person into custody to search to determine 
whether the person has a weapon or any evidence he might des t roy . Such 
a search need not be l imi ted to ev idence of the c r ime fo r wh ich the person was 
a r res ted . In two 1973 U .S. Supreme Cour t cases, United States v . Robinson, 
414 U . S . 218, and Gustafson v . F lo r i da , 414 U .S . 260, defendants were tho rough ly 
searched after being ar res ted for d r i v i n g w i thout v a l i d l icenses. In each case, 
the search inc luded looking ins ide a c igaret te package. Heroin was found >—*. 
on Robinson; Gustafson had mar i j uana . The searches were held lawful as ( ) 
inc ident to the a r res t even though the offense for wh ich the defendant was ^ — 
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ar rested invo lved no evidence that might have been found ins ide the c igaret te 
package. A s l i gh t l y o lder Nor th Carol ina statute holds even more e x p l i c i t l y 
that the search need not be l imi ted to evidence of the c r ime for wh i ch the a r res t 
was made. In State v . Jones, 9 N . C . A p p . 661 (1970), the defendant was ar res ted 
after a p r i son escape. He was f r i s k e d at the t ime of a r res t and then taken to 
ja i l where he was in ter rogated and searched more t ho rough l y . That search 
inc luded his wal le t where a d ra f t card and check were found l i nk i ng Jones 
to a f o r g e r y . The Cour t of Appeals found the evidence admiss ib le despi te 
the of f icers ' test imony they had been look ing for ev idence of any c r ime , not 
j us t what Jones had been ar res ted f o r . They also stated that th is was rou t ine 
for the i r depar tment . The Cour t held that the search inc ident to a r res t could 
be thorough and need not be l imi ted to evidence of the c r ime for wh i ch the 
person was a r res ted . 

A thorough search may be conducted at the jail whether or not the defendant 
was searched at the time of arrest. Sometimes the c i rcumstances of the a r res t 
may prevent as thorough a search as des i r ed . For example, in State v . Parke r , 
11 N . C . A p p . 648 (1971), a s t r i p search, wh i ch would not have been appropr ia te 
on F r a n k l i n Street in Chapel H i l l where the a r res t was made, was conducted 
after the defendant was taken to the pol ice stat ion. LSD tablets were found. 
In State v . Jackson, 280 N . C . 122 (1971), a l though pol ice had informat ion 
that d r u g s were h idden on the defendant they chose to wai t unt i l 30 to 45 minutes 
after she was taken to the county j a i l so that a matron could conduct the search 
(see below on searches of females) . The wai t was wo r thwh i l e as 13 b ind les 

of hero in were found in the defendant 's b rass ie re . 

The authority to make a search of the prisoner at the jail is not affected 
by a long delay. The delay might be for one of the reasons jus t g i ven or it 
m igh t be because the need for the search does not become apparent un t i l some 
t ime la ter . The defendant in Uni ted States v . Edwards , 415 U .S . 800 (1974), 
was ar res ted at n igh t for b reak ing in a house. Later , pol ice d iscovered that 
the b r e a k - i n had been accompl ished by p r y i n g open a wooden w indow. Ten 
hours after he had been put in j a i l , Edwards was g i ven new clothes and his 
o ld clothes were taken and examined. Paint ch ips matching those of the w indow 
were found and used as evidence against h im. A d i v i d e d Supreme Cour t held 
the evidence admiss ib le , the f i ve -man ma jo r i t y de te rm in ing that a search inc ident 
to a r res t could extend to a later custodial set t ing and f i nd i ng that the defendant 's 
clothes had a lways been in cus tody . In any event , the pol ice d id not have 
much choice since a change of clothes was not avai lab le for Edwards at the 
t ime of a r r e s t . One of the lower cour t decis ions ci ted favorab ly by the Edwards 
ma jo r i t y was United States v . Caruso, 358 F .2d 184 (2nd C i r . 1966), where 
clothes were not taken f rom a defendant ar res ted for bank robbery un t i l s ix 
hours after the a r r es t . The cour t in that case also noted that the clothes on 
the defendant had been in custody the whole t ime and that it would not be p r a c t i ­
cal to requ i re of f icers to ei ther s t r i p a defendant to the buff on the h ighway 
j u s t after the a r res t or r i s k fo r fe i t i ng the oppo r tun i t y for a thorough search of 
c l o th ing . One cour t has held that a delay as long as s ix weeks is permiss ib le 
in tak ing the shoes f rom a defendant being held in ja i l on an armed robbe ry 
cha rge . The case is Uni ted States v . Oaxaca, 569 F .2d 518 (9th C i r . 1978) . 

A Nor th Carol ina case w i t h facts s imi la r to Edwards and Caruso is State 
v . T i p p e t t , 270 N . C . 588 (1967) . In State v . Hopk ins , 296 N . C . 673 (1979), 
a search of a female defendant six or seven hours after the a r res t was s t i l l 
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cons idered inc ident to the a r r e s t . A d i f fe ren t s i tuat ion occurs in State v . Ross, f 
269 N . C . 739 (1967), where the pants taken f rom the defendant were not w o r n 
at the time of a r res t—he was undressed at the t ime—but were chosen by him 
to wear when taken to j a i l . The blood stain found in a pocket was useful evidence 
in connect ing him w i th a b u r g l a r y and assault w i t h a kn i f e . The cour t d i d 
not consider it important that the clothes taken f rom the defendant were not 
known at the time of the a r res t to have any connect ion w i t h the c r ime . 

Inventory of personal be long ings and automobi les. When a person 
is committed to a custodial facility, his personal belongings may be taken from 
him and held in safekeeping until he is released. A routine inventory may 
include looking through clothes, handbags, wallets and similar belongings, 
and any evidence found during such an inventory may be used in court. No 
legal quest ions seem to ar ise when the p rope r t y is taken f rom the person himsel f 
o r f rom his close personal possessions. An example where inc r im ina t ing evidence 
was found in a wal le t is State v . Jones, d iscussed on page 3, above. Another 
wal le t case is United States v . Sheehan, 583 F.2d 30 (1st C i r . 1978) . In that 
case l is ts of names found in the wal le t of the defendant t ra f f i c offender were 
used to l i nk him w i th other par t i c ipan ts in a r o b b e r y . In State v . Francum, 
39 N . C . A p p . 429 (1979), the Nor th Carol ina Cour t of Appeals upheld the i nven ­
to ry of a paper bag found ins ide a car that had ove r t u rned in an acc ident . 
The in ju red d r i v e r had been taken to the hospital before the H ighway Patrol 
t rooper came to invest igate. The t rooper opened the paper bag to see if it 
contained any th ing of va lue . He found va r ious d r u g s wh i ch were used as 
evidence in a contro l led substances prosecut ion. 

An automobile taken into custody for forfeiture may be searched thoroughly \ 
and any evidence found in it may be used in court. Automobi les are subject 
to fo r fe i tu re on ly for cer ta in offenses such as l iquor and d r u g offenses, un lawfu l 
r ac i ng , and cer ta in game law v io la t ions . Once a veh ic le has been seized for 
f o r f e i t u re , it is no greater an invas ion of the owner ' s p r i v a c y to search i t . 
An automobile taken into custody only for safekeeping may be subjected to 
a routine inventory; evidence discovered inadvertently may be used in court. 
Sometimes of f icers may take custody of a veh ic le because its owner has been 
ar rested or is incapacitated. The veh ic le is not ev idence of an offense or subject 
to f o r f e i t u re , but is s imply being held for safekeeping. Because of the i r r espons i ­
b i l i t y for the veh ic le , o f f icers who have custody of an automobi le in such a 
s i tuat ion may look th rough it for va luables and remove them. If evidence of 
a c r ime is found inadver ten t l y , it may be seized and used. For example, in 
the U .S . Supreme Cour t case app rov ing such inven to r ies , South Dakota v . 
Opperman, 428 U .S . 364 (1976), o f f icers found mar i juana in the unlocked g love 
compartment when they inventor ied the car after towing it for a pa rk i ng v io la t i on . 
The cour t stressed the rout ine nature of the i nven to ry , mak ing it clear that 
such a d iscovery would be un lawfu l if the of f icers had s ing led out a veh ic le 
for an inven to ry that was not par t of the i r rou t ine . The North Carol ina Cour t 
of Appeals recent ly approved an inven to ry that extended to the locked g love 
compartment . The defendant in State v . Ph i fe r , 39 N . C . A p p . 278 (1979), 
had been stopped for a t ra f f ic v io la t ion then ar res ted for another outs tanding 
t ra f f i c offense. As par t of a rou t ine inventory requ i red by departmental po l i c y , 
Char lo t te of f icers began looking t h rough the inside of the ca r . Cocaine was 
found inside the glove compartment, wh ich was opened w i th a key the defendant v 

had t r ied to th row away. The cour t decided that the inven to ry was not a subter fuge f ' 
for a search of the ca r , and that it was l imited to act ions necessary to protect ^ — ' 
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the owner f rom loss and to avo id l i ab i l i t y of the o f f i ce rs . The o f f i ce r ' s good 
fa i th was f u r t h e r establ ished by the fact that once cocaine was found he app l ied 
fo r a search w a r r a n t for the remainder of the ca r . 

The most d i f f i cu l t quest ion is whether an inven to ry of an automobi le 
may inc lude look ing t h rough a br ie fcase or sui tcase o r other closed container 
found in the veh i c l e . As part of a routine inventory, briefcases, suitcases 
and similar containers should be removed from the vehicle and sealed but 
should not be opened unless there is some reason to believe a dangerous or 
perishable substance is inside. Removing the sui tcase and seal ing i t is a l l 
the o f f icers need to do to protect themselves f rom l i a b i l i t y . In a recent case 
invo lv ing a search inc ident to a r r e s t , Uni ted States v . Chadwick , 433 U . S . 
1 (1977), the Uni ted States Supreme Cour t establ ished that it does not accept 
that se izure of a piece of luggage automat ica l ly g i ves au tho r i t y to open i t . 
Some cour ts in other states have held since Opperman and Chadwick that a 
rou t ine safekeeping inven to ry may not inc lude a br iefcase or sui tcase—examples 
are People v . Hami l ton, 386 N .E . 2d 53 ( I I I . 1979) and State v . Daniel , 589 
P.2d 408 (Alaska1979)—and others have said that no inventory is permiss ib le 
unless the d r i v e r who has been ar res ted is f i r s t g i ven a reasonable oppor tun i t y 
to make some d ispos i t i on of the car other than hav ing of f icers take cus tody . 
Examples of the latter r u l e may be found in State v . S lockbower , 397 A . 2 d 
1050 (N . J . 1979); State v . Goodr i ch , 256 N.W.2d 506 (Minn. 1977); and A l tman 
v . State, 335 So.2d 626 (Fla. C t . A p p . 1976) . As mentioned above, the Nor th 
Carol ina Cour t of Appeals held in State v . Francum that an inventory fo l low ing 
a t ra f f ic accident could inc lude looking in a paper bag found in the ca r . In 
Cady v . Dombrowsk i , 413 U . S . 433 (1973), o f f icers who o therwise would not have 
made any inven to ry were a l lowed to open a locked car t r u n k when g iven in forma­
t ion that it contained a g u n . The o f f i cers were w o r r i e d about someone else 
steal ing or being in ju red by the gun , but it t u rned out that the weapon was 
important in a murde r p rosecut ion . 

Searches after the defendant has been in custody some t ime. A prisoner 
and his cell may be searched thoroughly and regularly, so long as the search 
is not for harassment. It is on l y in f requen t l y that a cour t places any l imi ta t ion 
on searching a pr isoner o r his ce l l . The usual v i ew is that a person held in 
j a i l or p r i son has no reasonable expectat ion of p r i v a c y or that any in terest 
in p r i v a c y that he might have is more than outweighed by the secur i ty needs 
of the ins t i tu t ion ho ld ing h im. A f a i r l y t yp ica l statement of th is v i ew is found 
in United States v . H i tchcock, 467 F.2d 1107 (9th C i r . 1973). The defendant 
was se rv ing a l i fe sentence for murder in the Ar i zona State Pr ison when a 
shakedown of his cel l found evidence used to conv ic t him of income tax f raud 
committed wh i le in p r i son . The cour t found no reasonable expectat ion of p r i v a c y 
by the pr isoner and held the evidence of tax f raud admiss ib le . Another dec is ion 
f rom the same cour t reach ing the same resu l t , bu t p lac ing greater stress on 
the need for p r i son s e c u r i t y , is United States v . Palmateer, 469 F .2d 273 (9th 
C i r . 1972) . Sometimes cour ts state that the search may not be for harassment, 
though they seldom f ind that mot ive to ex is t . For example, in Moore v . People, 
467 P.2d 50 (1970), the Colorado Supreme Cour t upheld a convic t ion fo r possession 
of mar i juana , found in the d a i l y search of a ce l l , but said: "Searches conducted 
by p r i son o f f ic ia ls ent rusted w i t h the o r d e r l y operat ion of the pr isons of th is 
state are not unreasonable so long as they are not conducted for the purpose 
of harass ing o r humi l ia t ing the inmate in a crue l and unusual manner . " [ a t 52] . 
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In the v e r y recent case of Bel l v . Wol f ish, 25 C r i m . Law R p t r . 3053 
(U.S. Supreme Ct . 5 /14 /79) , a ma jo r i t y of the Uni ted States Supreme Cour t . — \ 
recognized the value of shakedown searches of p r i soners ' ce l ls and held that ( ^ 
such searches may be conducted w i t h i n the d isc re t ion of custodia l o f f i c ia ls . 
A lawsui t had been brought by p r i soners in a federal custodia l f ac i l i t y in New 
Y o r k C i t y . Lower federal cour ts had placed numerous res t r i c t i ons on the operat ion 
of the f ac i l i t y , inc lud ing a requ i rement that inmates be a l lowed to stay and 
watch searches of the i r cel ls unless the of f ic ia ls could show a "compel l ing 
necessi ty" for making them leave. The Supreme Cour t re jected the compe l l i ng -
necessi ty test for th is and va r ious other pract ices in the fac i l i t y (see the d iscuss ion 
below on searches of body cav i t i es ) , f i nd i ng that cel l shakedowns were appropr ia te 
and served an obvious secur i t y in teres t , w i t h the lower cour ts hav ing gone 
too far in the i r overs igh t of p r i son operat ions. The cour t e x p l i c i t l y held that 
the same searches could be made of p r i soners being held awa i t ing t r i a l as 
were made of those serv ing sentences. T h i s decis ion leaves l i t t le doubt as 
to custodial o f f ic ia ls ' au tho r i t y to search p r i soners and the i r ce l ls so long as 
there is no evidence of harassment or s imi lar abuse. 

The Wolf ish cour t d i d not have to decide whether p r i soners re ta in any 
Four th Amendment r i gh t s in the i r ce l l s , whether they have any expectat ion 
of p r i vacy—the major i ty held that even if there was any such expectat ion, 
it was minimal and was c lea r l y outweighed by the secur i t y interests of the 
detent ion center—but the op in ion re fe r red to Lanza v . New Y o r k (see page 
11), an ear l ier case that has often been ci ted as ho ld ing that a p r isoner reta ins 
no expectat ion of p r i v a c y . Wolf ish thus casts doubt on some of the lower federal 
cour t decis ions of the last several years that speak of p r i soners re ta in ing a 
degree of p r i v a c y . For example, in Bonner v . Cough l in , 517 F .2d 1311 (7th 
C i r . 1975), the federal d i s t r i c t cour t had refused to hear a su i t by a state p r i soner / ^ 
who al leged that his const i tu t ional r i gh t s had been dep r i ved by a shakedown V s 
search of h is cel l d u r i n g wh i ch h is t r i a l t r a n s c r i p t a l leged ly was taken. The 
federal Cour t of Appeals decided that the pr isoner had stated a claim of act ion, 
not ing recent extensions of p r i sone rs ' r i g h t s in other areas: 

Respect for the d i g n i t y of the ind iv idua l compels a comparable 
conclus ion w i th respect to his interest in p r i v a c y . Unquest ionab ly , 
en t r y into a contro l led env i roment entai ls a dramat ic loss of p r i v a c y . 
Moreover , the jus t i f iab le reasons for invad ing an inmate's p r i v a c y are 
both obv ious and easi ly estab l ished. We are persuaded, however , that 
the su r render of p r i vacy is not total and that some res iduum mer i t i ng 
the protect ion of the Four th Amendment s u r v i v e s the t rans fer into cus tody , 
[at 1316] 

The cour t d id not t r y to decide the extent to wh ich the Four th Amendment 
might app ly to the p r i son , and also s t rong ly impl ied that the p r i son regu la t ion 
invo lved in the case would be considered reasonable. The op in ion was w r i t t en 
by Just ice Stevens before he was appointed to the Uni ted States Supreme Cour t ; 
he dissented in the Wolf ish case. 

Other federal c i r c u i t cour ts have concluded that the tak ing of contraband 
p rope r t y such as c igaret tes, cash, stamps and c lo th ing , f rom a pr isoner fo l low ing 
a p r i son shakedown or search is not a dep r i va t i on of federal const i tu t ional 
r i gh t s wh i ch would al low the p r i soner to go into federal cour t under the federal 
C i v i l R ights Act (§ 1983) . Two such decis ions are Weddle v . D i rec to r , Patuxent >, 
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Ins t i tu t ion , 436 F .2d 342 (4th C i r . 1970), and Urbano v . Ca l iss i , 384 F .2d 
909 (3rd C i r . 1967) . 

Pr io r to Wol f ish, some lower federa l cour ts had res t r ic ted searches of 
p r i soners and ce l l s , but genera l l y those l imi ta t ions were min imal . For example, 
in Giampetruzz i v . Malcolm, 406 F . Supp . 836 (USDC SNY 1975), the same 
cour t that was reversed in the Wolf ish case had requ i red custodial of f ic ia ls 
to g i ve rece ip ts for p rope r t y taken d u r i n g shakedowns (as wel l as r e q u i r i n g 
of f ic ia ls to a l low inmates to watch such searches) . A f te r not ing such cases, 
a Delaware federa l d i s t r i c t cour t came closer to an t i c ipa t ing the Wolf ish dec is ion . 
In Tho rn ton v . Redman, 435 F. Supp. 876 (USDC Del . 1977), the Delaware 
cour t sided w i t h p r i son of f ic ia ls who had been sued by maximum secur i t y p r i soners 
seeking to recover p rope r t y taken in a shakedown that fo l lowed a kn i fe assault 
and repor ts of rac ia l t r oub le . The cour t found that ru les about receipts and 
a l l ow ing p r i sone rs to watch searches were not const i tu t ional requ i rements 
that i n v a r i a b l y had to be fo l lowed by p r i son o f f i c ia ls . The cour t upheld the 
p r i son of f ic ia ls ' judgment that a l l ow ing p r i sone rs to watch might lead to d i s r u p t i o n 
and pro long what was a l ready a 12-hour search. 

Some cour ts have suggested that p r i son o f f ic ia ls who f ind contraband 
p rope r t y on a p r i soner or in h is cel l may not be able to confiscate the p rope r t y 
but perhaps have some du t y to safekeep it and r e t u r n it to the pr isoner when 
he leaves. That impl icat ion was apparen t l y based on an absence of state s ta tutory 
au tho r i t y for f o r fe i t u re of p r i sone rs ' p r o p e r t y in Sell v . Par ra t t , 548 F .2d 
753 (8th C i r . 1977), but was based on const i tu t ional g rounds in the order in 
Laaman v . Helgemoe, 20 C r i m . Law R p t r . 2351 (order of USDC NH 12/30/76 — 
the la ter , 1977 dec is ion on the remainder of the case is found in 437 F. Supp. 269) . 

B. Intensive searches of the prisoner 

St r i p searches and rectal searches. Jail and prison officials may require 
prisoners to strip as part of a search, unless the stripping is for harassment. 
T h i s is a common prac t ice in some ins t i tu t ions , espec ia l ly before and after 
t rans fe rs of p r i sone rs . Several cases, i nc lud ing Daughtery v . Ha r r i s , 476 
F. 2d 292 (10th C i r . 1973), have stated a general r u l e that such searches are 
al lowed in the d i sc re t i on of p r i son of f ic ia ls except when done in a wanton manner 
or for purposes of humi l ia t ion or harassment. In Daughte ry , a case i nvo l v i ng 
Leavenwor th p r i sone rs , the cour t was persuaded by the rou t ine nature of 
the p rocedure , the use of t ra ined para profess ionals and the lack of humi l ia t ion . 
The Leavenwor th p r i soners also quest ioned whether custodial of f ic ia ls could 
requ i re pr isoners to subm it to ana I searches. Both the Daughtery cour t and 
the cour t in Kon igsberg v . Ciccone, 285 F . S u p p . 585 (USDC WD Mo 1968), 
af f 'd 417 F .2d 161 (1970), rejected the argument that medical personnel had 
to be used for such searches. 

If prison officials consider it necessary for security, prisoners may 
be required as part of a strip search to expose body cavities. Courts will 
restrict such anal and vaginal searches if they are found to be unnecessary 
for security or if they involve harassment. The lower cour ts in the Wolf ish 
case, d iscussed above, had l imi ted anal and vag ina l searches to s i tuat ions 
where custodia l of f ic ia ls could show probab le cause to bel ieve evidence was 
being concealed, but the United States Supreme Cour t by a f i ve - fou r vote removed 
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that r es t r i c t i on . With l i t t le d iscuss ion , the ma jo r i t y found that contraband 
could be concealed in body cav i t ies and held that the detent ion center ' s secur i t y / ~ * \ 
interests outweighed any p r i v a c y in terest re ta ined by the p r i sone rs , even I } 
though th is is c lear l y a more i n t r us i ve and humi l ia t ing form of search than 
any o the r . The major i ty d id not hold that these searches were a lways lawfu l , 
on ly that the lower cour ts were w rong in say ing that body searches are never 
permi t ted unless of f ic ia ls have probab le cause to bel ieve something is concealed. 
The body cav i ty search must s t i l l be reasonable, as it was in Wol f ish since 
it was on ly used after contact v i s i t s and was conducted in a d i gn i f i ed manner . 
Aga in , the cour t found no reason to t reat p re t r i a l detainees d i f fe ren t f rom other 
p r i sone rs . 

A l though they were decided before Wol f ish, two federal d i s t r i c t cour t 
decis ions may s t i l l i l lus t ra te s i tuat ions in w h i c h anal or vag ina l searches could 
be considered unreasonable. In Hodges v . K le in , 412 F. Supp . 896 (USDC 
NJ 1976), the cour t al lowed anal searches after contact v i s i t s but p roh ib i ted 
them when p r i soners were s imp ly moved f rom one segregated area to ano ther . 
The anal search was found unreasonable in the latter s i tuat ion since the p r i soners 
were a l ready subject to constant su rve i l l ance in segregat ion, the i r m ing l i ng 
w i t h o thers was b r ie f , and they were a l ready scanned by metal detectors . 
In Fraz ier v . Ward, 426 F. Supp . 1354 (USDC NDNY 1977), the s i tuat ion was 
s imi lar to Hodges v . K le in , p lus there was evidence that the s ix to e ight gua rds 
present d u r i n g the anal search f r equen t l y made d e r i s i v e comments. 

Two other pre-Wol f ish cases recogn iz ing that a body cav i t y search 
represents a greater in t rus ion than other k inds of searches and that it is more 
easi ly found unreasonable are S o s t r e v . P re ise r , 519 F .2d 763 (2nd C i r . 1975) ^ . 
(case re tu rned to lower cour t to determine p r i son po l icy) and Uni ted States f "J 
v . L i l l ey , 576 F.2d 1240 (5th C i r . 1978) (pr isoner to be g i ven notice that p a r t i - ^ '' 
c ipat ion in ac t i v i t y outside p r i son means she is subject to random body searches) . 

Searches of women p r i s o n e r s . A /though most agencies have policies 
restricting searches of female prisoners by male officers, there is no law prohibit­
ing such searches. A male of f icer should not feel bound by a departmental 
r u l e against searching women to the point that he endangers his l i f e . 

The cour ts w i l l not pun ish the male of f icer who delays making a search 
of a female pr isoner unt i l a female of f icer is ava i lab le . For example, in State 
v . Jackson, 280 N . C . 122 (1971), a woman was a r res ted in a res taurant for 
d r u g offenses, the pol ice hav ing speci f ic in format ion that she h id d r u g s in 
her b rass ie re . Af ter a r res t she was taken to the county ja i l and held for 30 
to 45 minutes un t i l a matron a r r i v e d to make a search. The th i r teen b ind ies 
of hero in found in her bra were held to be admiss ib le by the Nor th Carol ina 
Supreme Cour t as par t of a lawful search inc ident to the a r r e s t even though 
that search took place some t ime after the a r r e s t . The delay was reasonable 
since it would have "v io lated a l l concepts of decency" for the male o f f icers 
to have searched inside the defendant 's bra wh i le she was s t i l l in the res tau ran t . 
In suppor t of that decis ion the cour t c i ted a s imi lar case, Uni ted States v . 
Robinson, 354 F .2d 109 (2nd C i r . 1965) . I n te res t i ng l y , though , when the 
pol ice in Robinson delayed the i r search un t i l a female off icer could per fo rm 
i t , the woman defendant s t rugg led so much that two male o f f icers had to be 
cal led in to hold her down so the matron could remove 91 envelopes of hero in 
from her b ra . These cases should be understood as permi t t i ng a delay in search- / \ 
ing a woman pr isoner but not p r o h i b i t i n g a male off icer f rom mak ing a thorough \ ^ 
search if he bel ieves it necessary to do so immediately for his safety. 
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Blood samples. A blood sample may not be taken as part of an arrest 
unless there is a clear indication it will produce useable evidence. Although 
the law is not yet clear, it is likely that blood samples can be required as a 
matter of routine to determine drug use by prisoners in custody following con­
viction. On occasion tak ing a blood sample f rom a pr isoner might help determine 
h is connect ion w i t h a cr ime or whether he is us ing d r u g s . In Schmerber v . 
Ca l i fo rn ia , 384 U . S . 757 (1966), the Uni ted States Supreme Court held that 
an in t rus ion could not be made into the body for evidence unless there was 
a "c lear ind ica t ion" that the search wou ld be successfu l . Th i s h igher s tandard 
of j us t i f i ca t ion for a search might not a p p l y , however , if the person is a l ready 
a p r i s o n e r . In Ferguson v . Ca rdwe l l , 392 F. Supp . 750 (USDC A r i z . 1975), 
a federa l d i s t r i c t cour t in Ar izona found no Four th o r F i f th amendment v io la t ion 
in medical personnel tak ing blood samples f rom state p r i soners to determine 
whether they were us ing d r u g s in v io la t ion of p r i son regu la t ions . The cour t 
apparen t l y was w i l l i n g to accept the tak ing of blood samples even when there 
is no reason to suspect the par t i cu la r p r i soner of being a d r u g use r . 

F inge rna i l sc rap ings and ha i r samples. When a defendant is first 
taken into custody, and after he has been committed to a custodial institution, 
searches of him may include scraping fingernails and cutting hair samples. 
Obv ious l y th is should not be done unless there is some reason to bel ieve useful 
ev idence w i l l be found . In the case of f i nge rna i l sc rap ings , the jus t i f i ca t ion 
may d isappear if the act ion is not taken q u i c k l y . The on ly United States Supreme 
Cour t case on the subject is Cupp v . M u r p h y , 412 U .S . 291 (1973), where 
blood and sk in t rac ings found by f i nge rna i l sc rap ing sho r t l y after a r r e s t helped 
conv ic t the defendant of a s t rangu la t ion k i l l i n g . The Cour t accepted the search 
but emphasized the emergency c i rcumstances w h i c h made it l i ke l y the defendant 
wou ld have des t royed the evidence if the o f f icers had been requ i r ed to wai t 
for a search w a r r a n t o r some other form of process before tak ing the sc rap ings . 

A case i nvo l v i ng an inmate is Hayes v . Uni ted States, 367 F .2d 216 (10th 
C i r . 1966) . The federal Cour t of Appea ls found i t reasonable to search a pr isoner 
w i thou t a w a r r a n t when he was seen near the scene of a p r i son m u r d e r , then, 
when blood stains were not iced, to seize h is clothes and take scrap ings f rom 
his body . In a recent Nor th Carol ina case, State v . Sharpe, 284 N . C . 157 
(1973), f i nge rna i l sc rap ings and hai r samples were taken f rom the defendant 
soon after h is a r r e s t . A t t r i a l it was b rough t out that the hair found under 
the defendant 's f i nge rna i l s was s imi lar to arm hai r on the murder v i c t i m , a 
c r i p p l e who had been beaten to death w i t h a t i r e i ron and set on f i r e , a l l for 
$30 he had in h is wa l le t . The Cour t cons idered the f i nge rna i l evidence to 
be in p la in v i ew when the defendant was a r res ted , w i t h the o f f i ce r ' s seiz ing 
of it on ly a minor add i t iona l i n t rus ion . 

The tak ing of a pub ic hair sample f rom a rape defendant was uphe ld 
by the Nor th Carol ina Supreme Cour t in State v . Cobb, 295 N . C . 1 (1978) . 
In Bouse v . Bussey, 21 C r i m . L . R p t r . 2453 (9th C i r . , 7 /21 /77 ) , however , 
a federal Cour t of Appea ls held that a rape suspect could sue pol ice o f f icers 
in federa l cour t for v io la t i ng h is const i tu t iona l r i g h t s by f o r c i b l y unz ipp ing 
his pants and p u l l i n g pub ic ha i r s . The cour t cons idered th is a "pa in fu l and 
humi l i a t ing invas ion upon the most int imate par ts of his anatomy, " not ing the 
f a i l u re to show it l i ke l y that the evidence would have been dest royed if the 
o f f i cers had not acted as they d i d . T h i s dec is ion of course establ ished on l y 
that the rape suspect could f i l e his federa l su i t , it d i d not judge the mer i ts 
of any defenses the o f f icers might make at t r i a l . 
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Nontest imonial ident i f icat ion o r d e r . Nor th Carol ina has a p rocedure , 
the issuance of a nontestimonial ident i f ica t ion o rde r (see G .S . 15A-271 t h r o u g h 
-282) , to r e q u i r e a person not yet under a r res t to submi t to cer ta in tests such 
as blood and hair samples to determine whether he committed a c r ime . Such 
an order should be unnecessary if the defendant is a l ready under a r r e s t , but 
its use might be considered if the defendant ba lks at submi t t ing v o l u n t a r i l y . 
On ly a prosecutor may app ly for such o rder and it may be issued on l y by a 
j udge . It is appropr ia te on l y when the c r ime is pun ishab le by more than a 
year ' s impr isonment , the person to be tested is a suspect , and the test wou ld 
mater ia l l y a id in solv ing the case. Fa i l u re to comply w i t h the o rde r is pun ishab le 
as contempt of cou r t . 

C. Communications between prisoners and others 

Mai l . The law concern ing p r i sone rs ' mail has been wel l summarized 
in a J u l y 1977 Admin is t ra t ion of Just ice Memorandum, "Mai l Regulat ion in Ja i l s " 
by Anne De l l i nge r . What is said here is most ly a summary of that ear l ie r pub l i ca ­
t ion . 

Mail to and from a prisoner may be opened and inspected to determine 
whether it contains escape tools, plans for escape or any other form of contra­
band. Correspondence to or from an attorney or court official may not be read 
but may be opened in the prisoner's presence. To read such mail wou ld i n t e r ­
fere w i th the p r i soner ' s const i tu t ional r i g h t of access to an a t to rney and to 
the cour ts . Censorship of mail has been the subject of cons iderab le l i t i ga t ion 
and has resul ted in a United States Supreme Cour t dec is ion , Procunier v . 
Mar t inez, 416 U . S . 396 (1974), set t ing out these ru les : Prisoners' mail may / \ 
be censored for legitimate security purposes such as removing escape plans ( j 
or proposals of criminal activity or coded messages, but not simply to remove 
unflattering or unwelcome opinions; and if mail is being censored or not delivered, 
the prisoner must be notified and given a chance to protest the decision to 
some custodial official other than the one who censored the mail. As said e a r l i e r , 
the ru les would be d i f fe rent for mail to and f rom ah a t to rney o r cou r t . 

The Mart inez decis ion concerned on l y censorsh ip , though it seems logical 
that if some forms of censorsh ip a re permiss ib le then inspect ion of mai l gene ra l l y 
is acceptable. A n ear l ier United States Supreme Cour t dec is ion , long before 
p r i sone r ' s r i g h t s l i t igat ion became popu la r , found no problems in r ou t i ne l y 
in tercept ing p r i soners ' mail and read ing i t . Several let ters the defendant 
had wr i t t en in p r i son were par t of the evidence used to conv ic t him of murde r 
in Stroud v . United States, 251 U . S . 15 (1919) . The let ters had been tu rned 
over to the warden as par t of p r i son rou t ine and then sent to the d i s t r i c t a t t o rney . 
The Cour t found nothing wrong w i t h the se izure and use of the le t te rs , re jec t ing 
claims of se l f - i nc r im ina t ion and unreasonable search and se izure . Because 
the Mart inez decis ion d id not re fer to St roud it is s t i l l re l i ab le law and Mart inez 
should be read as p lac ing l imi ts on l y on censorsh ip , not on the rou t ine prac t ice 
of opening and reading and check ing for con t raband. T h i s v iew is consistent 
w i th the ru les recent ly establ ished in Guajardo v . Estel le, 580 F .2d 748 (5th 
C i r . 1978), for rev iew of correspondence to and f rom Texas inmates. A s imi la r 
state cour t dec is ion from Kansas is State v . Matthews, 538 P. 2d 637 (Kan. 
1975) . The re it was decided that p r i son of f ic ia ls cou ld read an inmate's letter 
to a g i r l f r i e n d and use informat ion f rom the letter to prosecute him for possession 
of a f i rearm in j a i l . The of f ic ia ls d i d not censor the le t ter , they went ahead t ^ 
and mailed it after read ing i t , so the Kansas cour t found Mart inez inapp l icab le . % j 
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In another case decided after Mar t inez , a federal d i s t r i c t cour t in New 
Y o r k held that the secur i t y cons iderat ions are the same for p re t r i a l detainees 
and convic ted p r i sone rs and the mail of both may be inspected in the same 
manner . The case is Giampetruzz i v . Malcolm, 406 F. Supp. 836 (USDC SDNY 
1975) . 

Messages between p r i s o n e r s . Custodial officials may seize and use 
as evidence messages passed between inmates. T h i s has been found necessary 
to p r i son secu r i t y in Denson v . Uni ted States, 424 F .2d 329 (10th C i r . 1970) 
and in Uni ted States v . Dawson, 51 6 F .2d 796 (9th C i r . 1975) . In the f i r s t 
case the p r i soner was se rv ing a sentence, but in the second he was s imp ly 
awa i t ing t r i a l . 

Mon i to r ing conversat ions in j a i l . Unless the prisoner has been led 
to believe that his conversations are private, custodial officials may listen 
in on conversations between prisoners and visitors other than attorneys. 
The Uni ted States Supreme Cour t took that posi t ion in 1962 in Lanza v . New 
Y o r k , 370 U . S . 139. The re it uphe ld a conv i c t i on for re fus ing to tes t i fy in 
a leg is la t ive hea r i ng . The quest ions asked by the leg is la t ive committee were 
based on in format ion obtained by p r i son o f f ic ia ls r eco rd ing conversat ions the 
defendant had w i t h his b ro ther in p r i s o n . Two Supreme Cour t jus t ices d id 
not take pa r t in the dec is ion and th ree o thers considered the ma jo r i t y ' s remarks 
about the i napp l i cab i l i t y of Four th Amendment protect ions to the p r i son to be 
an unwar ran ted extension of the actual ho ld ing of the cou r t , so there is some 
quest ion about the force of th is case as precedent . However , Lanza has been 
ci ted often by lower cour ts and the secret r eco rd ing of p r i son conversat ions 
has been uphe ld of ten. 

The most notor ious recent r eco rd i ng of a p r i sone r ' s conversat ion occu r red 
in the Patty Hearst case. Soon after Miss Hearst was taken into cus tody , she 
was v i s i t ed by a ch i ldhood f r i e n d and made va r ious i nc r im ina t ing statements 
to he r , a l l of w h i c h were d u l y recorded by p r i son of f ic ia ls and tu rned over 
to the prosecut ion to be used at t r i a l . F i nd i ng that the ch i ldhood f r i e n d was 
not an agent of the pol ice (see the sect ion below on p lan t ing agents in ce l l s ) , 
the federa l Cou r t of Appea ls for the Ten th C i r c u i t held the conversat ions to 
be admiss ib le ev idence in Uni ted States v . Hearst , 563 F .2d 1331 (1978). 
The Second C i r c u i t Cour t of Appea ls , r e l y i n g p r i m a r i l y on Lanza, reached 
a s imi la r resu l t in Chr i s tman v . S k i n n e r , 468 F .2d 723 (1972), when it decided 
that a county j a i l inmate had no c i v i l r i g h t s act ion against j a i l o f f ic ia ls for mon i to r ­
ing his conversat ions w i t h v i s i t o r s . 

The Ca l i fo rn ia cour ts seem to have faced more mon i to r ing cases than 
any other j u r i s d i c t i o n and have cons is ten t ly approved the reco rd ing of conversa­
t ions . For example, in People v . Cal i fano, 5 Ca l . A p p . 3 rd 476, 85 Ca l . R p t r . 
292 (Cal . C t . A p p . 1970), the mon i to r ing of a conversat ion between a pr isoner 
and an accompl ice who were t a l k i ng in the pol ice b u i l d i n g in te rv iew room was 
accepted, the cour t repeat ing its usual statement that a p r isoner has no reasonable 
expectat ion of p r i v a c y . (In th is case there was ra ther so l id evidence of the 
absence of an expectat ion of p r i v a c y s ince the defendant was recorded as say ing 
that the pol ice "a re p robab ly l i s ten ing r i g h t n o w . " ) The general r u l e can 
change, however , if pol ice or custodia l o f f ic ia ls create an expectat ion of p r i v a c y . 
For that reason the statements recorded in Nor th v . Super io r Cour t , 502 P. 2d 
1305 (Cal . 1972), were exc luded f rom ev idence. The defendant was left alone 
in the detect ives ' of f ice w i t h h is w i fe af ter the detect ives made an obv ious show 
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of c los ing the door and supposedly leaving them alone. Of course the detec­
t ives were reco rd ing the conversat ion, w h i c h the cour t said was not p roper ( ^ 
since they had created an expectat ion that the conversat ion was con f iden t ia l . f 

Creat ion of an expectat ion of p r i v a c y migh t exp la in the s t rong language 
of the Nor th Carol ina Supreme Cour t in condemning the reco rd ing of a conversat ion 
in State v . Jones, 293 N . C . 413 (1977). The defendant , charged w i t h m u r d e r i n g 
her th ree-year old daughter to col lect insurance money, was in an i n te rv iew 
room in the Wake County sher i f f ' s of f ice when her father came to ta lk w i t h he r . 
The deput ies left them alone and closed the door but watched and l is tened to 
the conversat ion f rom behind a one-way m i r r o r . On appeal the defendant 
d i d not argue that the depu ty ' s test imony resu l ted f rom an i l legal search—the 
on l y object ion was to the deputy summar iz ing the conversat ion ra ther than 
g i v i n g the exact words—so the cour t d i d not have to decide whether the eavesdrop­
p ing was un law fu l . However , the ma jo r i t y op in ion speci f ies that the jus t ices 
"are not to be understood as condoning th is un fa i r tact ic of the inves t iga t ing 
o f f icers" [at 430] . It appears that the jus t ices m igh t have cons idered the un fa i rness 
to ar ise p r i m a r i l y f rom the o f f icers making it look l i ke the meeting between 
the defendant and her father wou ld be con f iden t ia l . On the other hand, the 
case may be an indicat ion that the Nor th Caro l ina appel late cour ts may not 
accept the reco rd ing of p r i soners ' conversat ions as read i l y as have the cour ts 
in other states. 

Custodial officials may not listen to a conversation between a prisoner 
and an attorney. G .S . 14-227.1 makes i t a misdemeanor to eavesdrop on such 
a conversat ion and cour ts in other states have held that to do so is a denia l 
of a defendant 's S ix th Amendment r i g h t to counsel and is suf f ic ient g rounds > \ 
for d ismissal of the charges against the defendant (see, for example, State [ / 
v . Cory , 382 P.2d 1019 (Wash. 1963)) . 

D. Consent to search given while in custody 

When a person v o l u n t a r i l y consents to a search of his premises or h is 
automobile or any other possession, the evidence found there is admiss ib le 
in cour t even if the off icer lacked probab le cause or any other j us t i f i ca t i on 
for making the search. In North Carol ina the lega l i ty of consent searches has 
been codi f ied i n G . S . 15A-221 t h r o u g h - 2 2 3 . Genera l l y , the Mi randa w a r n i n g s 
a re not requ i red to make a consent to search lawfu l—see State v . V i r g i l , 276 
N . C . 217 (1970)—and the person consent ing need not necessar i ly have been 
told that he could refuse, a l though whether he was to ld that w i l l be cons idered 
in de termin ing whether the consent was v o l u n t a r i l y and in te l l i gen t l y g i v e n . 
The latter r u l e comes from Schneckloth v . Bustamante, 412 U .S. 218 (1973) . 

Sometimes the person whose consent is sought may be in cus tody . A 
person in custody may consent to a search of his premises, automobile or belongings 
just like any other person, though the fact that he is in custody will be considered 
by the court in deciding whether his consent was voluntary. In Uni ted States 
v . Watson, 423 U .S . 411 (1976), the defendant 's consent to search h is car 
was obtained after he had been placed under a r r e s t , though he had not ye t 
been taken to the stat ionhouse. The Uni ted States Supreme Cour t held that 
the mere fact that Watson was in custody was not enough to estab l ish that the 
consent was i nvo lun ta ry . T h i s general r u l e was also stated in State v . Cobb, 
295 N . C . 1 (1978). A s imi lar case occu r red ear l ie r in Nor th Caro l ina , State ( \ 
v . Hauser, 257 N . C . 158 (1962) . Hauser, who was stopped for speeding and V ^ 
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r u n n i n g a stop s ign , fai led to g i ve the in format ion r equ i r ed for a t ra f f ic c i ta t ion, and 
he was placed under a r r e s t . When f i r s t asked for permiss ion to search the 
car t r u n k he said he d i d not have a key , but then when he emptied his pockets 
at the stat ionhouse a key was seen and he gave his consent . The off icer found 
in the t r u n k p r o p e r t y that had been stolen f rom the d rugs to re where the defen­
dant w o r k e d . The consent was found by the cour t to be vo lun ta r y and the 
evidence admiss ib le even though Hauser was in custody at the t ime. In a 1971 
case, State v . Shedd, 10 N . C . A p p . 139, the defendant , on w o r k release, 
was at pol ice headquar ters when he consented to a search of his home for goods 
taken in a b reak ing and en ter ing of a d r u g s t o r e . It was not clear whether 
the defendant was under a r r e s t at the t ime, and he apparen t l y stated that on ly 
h is w i fe l ived at the house, bu t , in any event , the Cour t of Appeals found the 
wa iver of his Four th Amendment r i g h t s v a l i d , a t taching no par t icu la r s ign i f icance 
to the fact that the defendant was in cus tody . 

E. Confessions while in custody 

Volunteered confession. Confessions by prisoners to other prisoners, 
guards, doctors and others are admissible; a confession to an undercover 
agent planted in the cell is not admissible. (Use of p lants is d iscussed in the 
next sect ion. ) In State v . Spence, 271 N . C . 23 (1967), judgment vacated and 
remanded on other g r o u n d s , 392 U . S . 649 (1968), the defendant told his ce l l ­
mate a l l the deta i ls of the murde r he commit ted, i nc lud ing how the v ic t im begged 
for l i fe . The test imony of the cel lmate was admit ted, the Cour t ho ld ing that 
the Mi randa wa rn ings were not necessary in the case of a f ree and vo lun ta r y 
confession to a fe l low p r i s o n e r . The same is t rue when the confession is made 
to someone else the pr isoner meets, such as the emergency room doctor in 
State v . Whi te, 3 N . C . A p p . 31 (1968). In response to the doc tor ' s quest ion, 
the defendant stated he had consumed a f i f t h of wh i skey before d r i v i n g that 
n i g h t , a statement used in cour t to help conv ic t h im. In State v . Johnson, 
29 N . C . A p p . 141 (1976), the r o b b e r y confession was made to the Rockingham 
pol ice d i spa tche r . The d ispatcher happened to be v i s i t i n g a f r i end in ja i l 
and casual ly asked the defendant what he was a r res ted for and whether he 
had ac tua l l y committed the c r ime . The cour t stressed that the d ispatcher was 
not a sworn o f f i ce r , d i d not make inves t iga t ions , and in no way was act ing 
as an of f icer in the quest ion ing of the defendant . If the pr isoner does cal l 
in an of f icer and confesses, the of f icer may test i fy to the confession. Such 
a case is State v . Muse, 280 N . C . 31 (1971) . The defendant , awai t ing t r i a l 
on b u r g l a r y and larceny charges , asked for an SBI agent to come to his ce l l , 
then made h is confession in hopes the agent wou ld help get his bond reduced 
(the agent refused to make any promises) . The Miranda wa rn ings were not 
r equ i r ed because the confession d i d not come in response to quest ion ing by 
the agent . 

If the defendant's custody is based on an illegal arrest, the confession 
may not be admissible. In Wong Sun v . United States, 371 U .S . 471 (1963), 
the confession was a l lowed in evidence even though the defendant had been 
ar res ted u n l a w f u l l y . The confession ac tua l l y took place several days after 
the defendant 's release from the i l legal a r r e s t , a suf f ic ient break in t ime and 
c i rcumstance to indicate that the confession was an act of f ree w i l l . However, 
in B r o w n v . I l l i no i s , 422 U .S. 590 (1975), a confession made on ly two hours 
after an unconst i tu t iona l (no probab le cause) a r res t was inadmiss ib le . The 
defendant had even been g i ven the Mi randa w a r n i n g s , but that by i tself was 
not enough to remove the taint of the un lawfu l a r r e s t . 
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The c i rcumstances of the p r i sone r ' s conf inement may affect the vo lun ta r i ness 
of a confession. A confession of par t i c ipa t ion in a p r i son r i o t was held inadmiss ib le 
in Brooks v . F lo r ida , 389 U . S . 413 (1967), because the p r i soner had been 
placed naked in a w indowless cell w i t h two other men for two weeks, g i v e n 
on l y 12 ounces of t h in soup per day , and a l lowed no outs ide contacts. 

A "confession" might be a v o l u n t a r y d i sp lay of evidence ra ther than 
a statement of g u i l t . The defendant in State v . Col son, 274 N . C . 295 (1968), 
was not under a r res t but was being quest ioned at pol ice headquar ters about 
the butcher kn i fe s lay ing of h is wi fe when he made an offer to show the o f f i ce rs 
a scar on his stomach. As Colson ra ised his s h i r t , the o f f icers could see h is 
bloody undershor ts , wh ich were seized. The blood matched that of the w i fe 
and was used as evidence for conv ic t ion . 

Plant ing an agent in the ce l l . A confession to an undercover agent 
who has been planted in a prisoner's cell is not admissible at trial. If the 
defendant has a l ready been ind ic ted, as would usua l l y be the case, the confession 
may be inadmissib le because of the Massiah r u l e , d iscussed below. Even if 
there is no Massiah prob lem, the confession of the person in custody wou ld 
not be admissib le unless he had been to ld the Mi randa wa rn ings and wa ived 
his r i g h t s . In Massiah v . United States, 377 U . S . 201 (1964), the defendant 
was f ree on bai l on d r u g charges. Federal o f f i cers convinced a f r i end of Massiah 
to cooperate—the f r i end had also been ind ic ted—and w i r e d his car to r eco rd 
conversat ions w i t h Massiah. The evidence obtained in th i s manner was held 
inadmissib le as a v io la t ion of the defendant 's S i x th Amendment r i g h t to counse l . 
Once a person has been ind ic ted, he may not be in ter rogated in the absence 
of counsel . If the defendent has not yet been ind ic ted , and is not in cus tody , s"\^ 
an agent might record conversat ions w i t h him and use any i nc r im ina t i ng statements; ( 
for example, in Hoffa v . United States, 385 U . S . 293 (1966), an undercover 
agent test i f ied to J immy Hoffa's plans to b r i be j u r o r s in another case. And 
in United States v . White, 401 U .S . 745 (1971), the Cour t a l lowed use of a 
conversat ion recorded between a suspected narcot ics dealer and a pol ice i n fo rmer . 
In Mi l ton v . Wa inwr igh t , 407 U .S . 371 (1972), the Uni ted States Supreme Cour t 
assumed that the Massiah ru le p roh ib i t s the use of a confession by a p r i soner 
to an off icer posing as a fe l low p r i sone r , though the use of the confession was 
considered harmless e r ro r since the defendant had made several other confess ions. 

The re are some cases ho ld ing that the Massiah r u l e does not p reven t 
an undercover agent f rom tes t i f y ing to conversat ions he overheard between 
inmates. Two such cases are B rown v . State, 271 A . 2 d 182 (Md. A p p . 1970) 
and Montgomery v . State, 288 A . 2 d 628 (Md. A p p . 1972). L ikewise , there 
is no const i tut ional problem w i t h someone other than a pol ice agent tes t i f y ing 
to a confession made by a p r i s o n e r . A Nor th Caro l ina case, d iscussed above, 
where the defendant confessed to his cel lmate is State v . Spence. In the Patty 
Hearst case, also discussed above, a conversat ion in her cel l between Miss 
Hearst and a chi ldhood f r i end was recorded and used as ev idence. Since the 
f r i end was not a government agent and had not been d i rec ted by the government 
to in terrogate Patty Hearst, the reco rd ing was law fu l . 

In Henry v . United States, 590 F .2d 544 (4th C i r . 1978), the federal 
Cour t of Appeals for th is area held that Massiah prevented the use at t r i a l 
of a statement made by a p r isoner to another p r i soner who had been paid by 
the FBI to l isten for admissions of g u i l t . A l t hough the FBI had ins t ruc ted the i r / ^ 
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in former hot to in i t ia te conversat ions w i t h Henry and not to quest ion him, the 
cou r t dec ided that there was no real d i f fe rence between in te r roga t ing a p r isoner 
and p lac ing an agent near him to ga in h is conf idence and ext rac t in format ion 
t h r o u g h conversat ion . T h i s case makes i t u n l i k e l y that any wor thwh i l e use 
can be made of an undercover agent in p r i son o r j a i l . 

F. Searches of people other than prisoners 

V i s i t o r s . Custodial officials may search visitors and belongings brought 
into the institution. T h i s is c l ea r l y necessary for secur i t y reasons. A n example 
of how evidence migh t r esu l t f rom a rou t ine search such as th is is State v . 
Ray, 274 N . C . 556 (1968) . A Durham woman had j u s t f in ished buy ing c igaret tes 
at an Eckerd ' s d r u g s t o r e when a man forced his way into her ca r , made her 
d r i v e away , and raped h e r . Ray was ar res ted and was in ja i l s ix days later 
when h is land lo rd p icked up a paperbag conta in ing c igaret tes and took them 
to Ray at the j a i l , t h i n k i n g they belonged to Ray. As a matter of rou t ine , the 
pol ice looked t h rough the bag before it was g i ven to Ray. Recognizing the 
connect ion of the Eckerd ' s sales s l ip to the c r ime, the of f icers seized it and 
used it to help conv ic t Ray. 

A search of a visitor will be questioned by a court only when the search 
is used discriminately or is too extensive or serves no apparent security purpose. 
Big B l a c k v . Amico , 387 F. Supp . 88 (USDC WDNY 1974) is an example of 
such a s i tua t ion . B ig Black was an At t ica p r i soner on paro le who r e g u l a r l y 
v i s i t ed other A t t i c a - r i o t defendants at the Er ie County Hold ing Center to d iscuss 
mutual legal p rob lems. Tha t detent ion center had no ru les on searches of 
p r i sone rs and apparen t l y Big B lack was the on l y v i s i t o r subjected to s t r i p 
searches. The New Y o r k federa l d i s t r i c t cour t p roh ib i ted s t r i p searches of 
B ig Black unless the p r i son o f f ic ia ls could g i ve speci f ic reasons for suspect ing 
he was c a r r y i n g cont raband. Even w i thou t such susp ic ion , he had to submit 
to pa t -down searches, removal of outer c lo th ing (coat, e t c . ) , inspect ion of 
personal be long ings such as his br ie fcase, and screen ing by a metal detector . 

Guards and other employees. Guards and other custodial employees 
may be searched as part of institutional security. Two cases invo lv ing guards 
are f a i r l y t y p i c a l . In Uni ted States v . Ke l l y , 393 F. Supp . 755 (USDC WD Okla . 
1975) a federa l re fo rmatory gua rd was convicted for possession of mar i juana 
found in h is lunchbox after a war ran t l ess search. The federal d i s t r i c t cour t 
in Oklahoma held that p r i sons are not protected by the Four th Amendment 
and the defendant had no reasonable expectat ion of p r i v a c y , especial ly since 
the re we re s igns posted in the re fo rmato ry w a r n i n g of unannounced searches. 
In th i s case the p r i son o f f ic ia ls had four t ips that the gua rd was b r i n g i n g mar i juana 
into the re fo rma to ry , but the cour t d i d not t h i nk that it was at a l l necessary 
to show probab le cause for the search. A s imi lar s i tuat ion was faced by the 
A r i zona Supreme Cour t in State v . Paruszewsk i , 466 P.2d 787 ( A r i z . 1970), 
and that cour t found noth ing w r o n g w i t h the war ran t less search of a p r i son 
g u a r d . The search d isc losed mar i juana and brass knuck les he was b r i n g i n g 
into the p r i s o n . The cour t noted that secur i t y was essential to the p r i son and 
stated, "We bel ieve th is secur i t y can on l y be achieved by enforc ing cont inuous 
checks on a l l persons and places w i t h i n the p r i son wa l l s , inc lud ing employees. 
We there fore bel ieve that under p r i son c i rcumstances, th is search was reasonable 
and d i d not v io la te the Cons t i t u t i on . " [at 789] . 

The same reasoning has been extended to employees other than guards 
and has been used to j u s t i f y s t r i p searches. In Gett leman v . Werner , 377 F. 
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Supp. 445 (USDC WD Penn. 1974), a l i b r a r y and teaching employee of a state 
p r i son brought a federal c i v i l r i g h t s act ion against p r i son gua rds who had 
s t r ip -searched him looking for cont raband. The federal d i s t r i c t cour t s ided ^ 
w i t h the gua rds , stat ing that a p r i son employee such as the p la in t i f f had g i v e n 
up h is Four th Amendment r i g h t s . "Of course, a p r i son employee re ta ins a 
r i g h t to be free f rom oppress ive or unreasonable searches wh i ch shock the 
conscience of the cour t , but in the to ta l i ty of the c i rcumstances invo lved in 
the case sub jud ice , the search of the p la in t i f f does not appear to be shock ing 
or unreasonable . " [at 452] . The cour t noted that the employee had been 
g i ven a copy of the p r ison regu la t ions , inc lud ing a statement that employees 
were subject to search; that he had signed an agreement to abide by the regu la t ions ; 
that he had been searched many t imes before w i thou t ob ject ing; that he had 
been seen recent ly handing contraband to a p r i soner ; and that he had been 
mentioned in a p r i soner ' s letter as being helpfu l in t r a n s f e r r i n g contraband 
money. In no way was th is employee s ingled out or harassed. (It m igh t be 
noted in passing that after leaving his p r i son w o r k the p la in t i f f went to law 
school . ) 

The s t r ip search may be used for female employees as w e l l . In Shaw 
v . Hutto, 22 C r im . Law R p t r . 2021 (USDC ED Va. 9 / 1 / 7 7 ) , a federal c i v i l 
r i gh ts act ion by two female employees of a state p r i son hospital was d ismissed 
by the federal d i s t r i c t cou r t . The women had been subjected to s t r i p searches 
as par t of a c rackdown on d r u g t r a f f i c k i n g . The cour t found that there was 
no reasonable expectat ion of p r i v a c y on the par t of p r i son employees or v i s i t o r s 
and d id not consider it important that these employees had not been to ld that 
they were subject to search. 

\ 
G. Conclusion [ 

Th i s su rvey shows that there are few res t r i c t i ons on searches by custodia l 
o f f i c ia ls . General ly the cour ts do not recognize that p r i sone rs have any s i g n i ­
f icant Four th Amendment r i g h t to p r i v a c y , but judges ' op in ions often leave 
open the poss ib i l i t y that a person in custody may re ta in some minimal p r i v a c y 
in terest . Courts do l imi t of f ic ia ls when the i r act ions might in te r fe re w i t h o the r , 
important r i gh t s of the p r i sone r , such as the r i g h t to counse l . Most of ten, 
though, jud ic ia l in tervent ion comes when the custodia l o f f ic ia ls ' act ion is 
d i sc r im ina to ry or apparen t l y done for harassment. Cons iderab le leeway is 
g i ven for the exerc ise of d i sc re t i on by ja i l and p r i son o f f i c ia ls and in close 
cases the cour ts w i l l be persuaded by the fact that what the of f ic ia l is do ing 
is a matter of rou t ine , that it is stated in w r i t t e n regu la t ion , and that notice 
has been g iven of the regu la t ion . 


