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A n n e D e l l i n g e r 

Those fami l iar w i t h the c r im ina l law have genera l l y assumed that defendants 
who a re being held for t r i a l are ent i t led to more freedom wh i l e in custody than 
a re conv ic ted p r i sone rs . Eng l ish common law had accepted th is p r i n c i p l e 
by the e ighteenth cen tu r y . In the Uni ted States as w e l l , several federal cour ts 
of appeals ( inc lud ing the one that serves Nor th Caro l ina) have recognized 
the greater r i g h t s of de ta inees . 2 But the Uni ted States Supreme Cour t had 
never said any th ing about the matter un t i l last month, when it decided Bel l 
v . Wol f ish (47 U . S . L . W . 4507, 25 C r i m . L . R p t r . 3053 May 14, 1979) . 
The Cour t also recognized a d i f fe rence between the two categor ies of inmates, 
but it made it clear that the const i tu t iona l r i g h t s of both conv ic ts and p re t r i a l 
detainees can be much more res t r i c ted than the const i tu t iona l r i g h t s of f ree 
persons . 

The case arose as a class act ion when inmates of the Metropol i tan Cor rec t iona l 
Center (MCC) in New Y o r k C i t y (a federal fac i l i t y ) sued to chal lenge the cons t i tu 
t i ona l i t y of numerous pract ices app l ied to p re t r i a l detainees. The t r i a l cou r t 
held that these prac t ices 3 must be stopped, and when the case was appealed, 
the appeals cour t in genera l agreed w i t h the t r i a l c o u r t . Both cour ts based 
the i r dec is ions on the theory that a detainee's l i be r t y may be res t r i c ted unless 
the r es t r i c t i on is an unavoidab le par t of conf inement i tsel f o r is r equ i red by 
a "compe l l i ng necessi ty" of j a i l admin is t ra t i on . The re fo re th is idea of compel l ing 
necessi ty as wel l as the Met ropo l i tan Correc t iona l Center 's speci f ic regu la t ions 
was before the Supreme Cour t for r e v i e w . 

The inmates chal lenged f i ve pract ices: (1) d o u b l e - b u n k i n g , wh i ch 
s lept two men in a room o r i g i n a l l y constructed for one; (2) a " pub l i she rs o n l y " 
r u l e , w h i c h said that the on l y ha rd -cove r books that inmates could rece ive 
were books mailed d i r e c t l y f rom pub l i she rs or bookstores; (3) a ru le f o r b i d d i n g 
rece ip t of packages of food or personal p rope r t y ; (4) removal of inmates to 
other q u a r t e r s wh i le the i r rooms were searched; and (5) a body -cav i t y search 
of each inmate after a contact v i s i t . A r g u i n g that the ru les were not s t r i c t l y 
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necessary for conf inement o r j a i l admin is t ra t i on , the inmates claimed that f*~\ 
they had been d e p r i v e d of l i b e r t y w i thou t the due process of law that the Four teenth \ _ _ / 
and F i f th amendments guarantee. 

In a 6-3 sp l i t , the Supreme Cour t reve rsed , upho ld ing each of the quest ioned 
ru les and re jec t ing the appeals cou r t ' s "compel l ing necess i ty" s tandard . 
Jus t i ce Rehnqu is t , w r i t i n g for the ma jo r i t y , said that any regu la t ion i s 'pe rmiss ib le 
if i t is reasonably re lated to a legi t imate governmenta l ob jec t ive that is not 
in tended to p u n i s h . Punishment is the key to the Cou r t ' s d is t inc t ion between 
persons awa i t i ng t r i a l and conv ic ts : Conv ic ts may be pun ished, detainees 
may not—otherwise the i r t reatment can be iden t i ca l . The Cour t found that 
none of the pract ices at MCC were pun ishment . 

In i ts dec is ion the appeals cour t had said that because a person is presumed 
to be innocent un t i l he is found to be g u i l t y , on l y essent ial res t r i c t ions could 
be placed on defendants be ing held for t r i a l . The Supreme Cour t rep l ied that 
the p resumpt ion-o f - innocence doc t r i ne is to be used on l y to show what the 
state must p rove in o rde r to conv ic t a defendant in a c r im ina l t r i a l — i t has, 
said t h e C o u r t , no app l ica t ion to p re t r i a l conf inement . The Court also said 
that the due process clause g ives detainees on l y the r i g h t to be free from pun ishment . 
It noted that detainees have an "unders tandab le des i re to be as comfortable 
as poss ib le d u r i n g . . . con f inement , " bu t i t said that that des i re is not the 
same as a fundamental l i b e r t y and is outweighed by admin is t ra t i ve needs. 

o 

On the quest ion of who w i l l decide whether a r u l e is needed or is in 
fact a form of pun ishment , the Cour t said that it wou ld accept the judgment 
o f co r rec t ions o f f i c ia ls in e v e r y instance where " they have not been conc lus ive ly 
shown to be w r o n g . " Tha t is , unless there is an obv ious intent to pun ish (the 
C o u r t said that it would f i nd such an intent i f , for example, j a i l e r s shackled 
and chained inmates for "admin is t ra t i ve conven ience" ) , the Cour t w i l l suppor t 
a regu la t ion or prac t ice w i t h any reasonable basis whatsoever . 

The w i l l i ngness of the Cour t ' s ma jor i t y to defer to j a i l e rs was evident 
in the Cou r t ' s t reatment of the speci f ic ru les before i t . The appeals cour t 
found it in to lerab le (1) to conf ine two persons in a 75-square- foot cel l f u rn i shed 
w i t h doub le b u n k s , one c h a i r , and an exposed toi let ; (2) to put 120 men in 
a d o r m i t o r y des igned fo r 60; and (3) to keep new inmates s leeping on sofas 
in the day room under g l a r i n g l igh ts for per iods up to a week. The Supreme 
C o u r t , on the other hand, pointed out that the o r i g i n a l intent ion was to make 
MCC a handsome, comfortable fac i l i t y ; that the c rowded arrangements were 
un fo r tuna te ly necessary for the present ; and that the bad n igh t - t ime condi t ions 
we re re l i eved by the inmates' access to the day room for 16 hours a day . 

On the book issue, Just ice Rehnquis t noted that inmates could s t i l l receive 
papers , magazines, and paperbacks f rom any source and also had access to 
te lev is ion and MCC's l i b r a r y . The appeals cour t had emphasized that a detainee 
m igh t need pa r t i cu la r books that m igh t not be ava i lab le under the "pub l i she rs ^ 
o n l y " r u l e , and i t pointed out that other ins t i tu t ions had more lenient regu la t ions . 
T h e t r i a l and appeals cour ts had also held that the p roh ib i t i on on packages 
was unnecessary . The Supreme Cour t , however , de fe r red to admin is t ra tors ' 
pro tests that packages presented ser ious secur i t y prob lems, burdened the 
staff w i t h a constant search fo r cont raband, and caused storage and sanitat ion ( } 
d i f f i cu l t i e s . \ ^ / 
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In regard to room searches in the occupants ' absence, the Cour t agreed 
w i t h ja i l admin is t ra to rs that to pe rmi t the occupants to stay would g i ve them 
more oppo r t un i t y to conceal cont raband, wou ld make guards more t im id in 
conduct ing searches, and would increase tension between staff and inmates. 

The s ix jus t ices that made up the Cour t ' s ma jo r i t y in th is case were 
unanimous about eve ry chal lenged regu la t ion except one—search of body cavi t ies 
after each v i s i t . Just ice Powell d isagreed w i t h the ma jo r i t y on th is po in t . 
Because these searches were extreme in t rus ions , because there was evidence 
that some inmates refused v i s i t s in o rde r to avo id the searches, and because 
the searches had produced on l y one item of cont raband in MCC's (admit tedly 
b r ie f ) h i s t o r y , the t r i a l and appeals cour ts and the three Supreme Cour t jus t ices 
who agreed w i t h the lower cour ts wou ld have banned the body -cav i t y searches. 
Jus t ice Powell wou ld have requ i r ed at least a reasonable suspic ion before such 
a search could be made. Even so, f i ve jus t ices bowed to j a i l e rs ' c laims that 
the searches were necessary. (On the lega l i ty of searches invo lv ing persons 
in cus tody , see Michael C rowe l l ' s Admin i s t ra t i on of Just ice Memorandum 79/05. 

Just ice Marsha l l , one of the three jus t ices who agreed w i t h the t r i a l 
and appeals cou r t s , a rgued that any p r e t r i a l detent ion pract ice should be considered 
ca re fu l l y to determine "whether the governmenta l in terest served by any 
res t r i c t i on ou twe igh the ind iv idua l dep r i va t i ons su f fe red . " He also s t rong ly 
objected to the Supreme Cour t ' s emphasis on what j a i l e r s said they intended 
to do and its w i l l i ngness to accept the i r judgment of what is necessary. He 
re jected the whole idea of v i e w i n g some res t r i c t i ons as punishment and others 
not . On the other hand, Just ice Stevens and Just ice Brennan, who also dissented 
f rom the Cour t ma jo r i t y , nevertheless applauded the Cour t ' s ho ld ing that the 
due process clause prevents pun ishment . Just ice Stevens said that the ho ld ing 
was a re t reat f rom the Cour t ' s insistence in recent years that " l i b e r t y inc ludes 
on l y r i g h t s that are created by statute or regu la t ion o r are spec i f ica l ly named 
in the Const i tu t ion 's B i l l of R igh ts . However , he objected to the Cour t ' s emphasis 
on whether j a i l e r s mean to pun ish . Instead, he would judge whether a regu la t ion 
is const i tu t ional on the basis of its harshness and the danger presented by 
the g r o u p of i nd i v idua ls be ing regu la ted . Thus the average defendant awai t ing 
t r i a l should be ent i t led to a less r es t r i c t i ve conf inement than convic ts or detainees 
who present a pa r t i cu la r threat to secu r i t y . 

On the who le , the Supreme Cour t ' s dec is ion in Bel l v . Wolf ish is good 
news for sher i f f s and j a i l e r s . Appa ren t l y it need not t roub le j a i l e r s and the i r 
legal adv ise rs that unconvic ted detainees and conv ic ts are treated a l i ke , so 
long as no conf inement pract ice that appl ies to a l l inmates is imposed for the 
purpose of pun ishment . 

S t i l l , a few caut ions are in o r d e r . The most so l id aspect of th is case 
is the Supreme Cour t ' s ho ld ing that j a i l regu la t ions need n o t a r i s e f rom "compel
l ing necessi ty" in o rde r to be v a l i d . It is less clear what importance should 
be g i ven to the Cour t ' s upho ld ing of pa r t i cu la r pract ices. To begin w i t h , 
the Cour t emphasized that i ts dec is ions on speci f ic condi t ions depended on 
the fact that almost no one remains at MCC longer than 60 days. North Carol ina 
j a i l s , on the c o n t r a r y , contain a few detainees (and a substant ial number of 
convic ts) who have a longer s tay. Many phys ica l condi t ions or regu la t ions 
that are bearable for a shor t t ime may become in to lerab le (or indeed unconst i tu t ional ) 
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if appl ied for a longer t ime, mak ing j a i l e r s and sher i f fs vu lne rab le to inmate ( j 
actions based on the Eighth Amendment (wh ich p roh ib i t s c rue l and unusual 
punishment) o r the due process c lause. One appeals cou r t , for example, recen t l y 
held that wh i l e doub le -ce l l i ng is not unconst i tu t ional in i tse l f , the o v e r c r o w d i n g 
in two Mary land pr isons v io la ted the const i tu t ional p roh ib i t i on against c rue l 
and unusual pun ishment . In my op in ion , the Supreme Cour t ' s approva l of 
d o u b l e - b u n k i n g in Bel l v . Wolf ish does not o v e r r u l e that appeals c o u r t ho ld ing 
or p revent fu tu re ho ld ings of l i ke na tu re . 

A s imi lar wa rn ing should be taken f rom the Supreme Cour t ' s d iscuss ion 
of the "pub l i she rs on l y " r u l e . The Cou r t saw th is ru l e as a minor r es t r i c t i on 
because inmates had many other sources of contact w i t h the outs ide w o r l d . 
Ja i l admin is t ra tors should therefore not i n te rp re t the Cour t ' s dec is ion as s u p p o r t 
ing any th ing close to a total p roh ib i t i on of read ing mater ia l and other means 
o f f r e e - w o r l d contact . 

On searches of body cav i t ies , the Cour t app l ied a " reasonableness" 
test in upho ld ing the searches at MCC. Th i s standard leaves open the poss ib i l i t y 
that other cour ts would f ind such searches unreasonable in a d i f fe ren t s i tuat ion— 
for example, where inmates are a l ready under close su rve i l l ance and have 
no time to conceal ev idence. 

F i na l l y , at tent ion should be paid to the Cou r t ' s ma jo r i t y op in ion (footnote 
20) that at some point deference to admin is t ra to rs must come to an end. The 
Cour t agreed that chains and shackles would be too far to go despi te the savings 
and admin is t ra t i ve convenience. Presumably , other oppress ive pract ices / ^ 
wou ld also be too much, though ce r ta i n l y Wolf ish indicates that j a i l o f f ic ia ls ^ / 
w i l l enjoy the benefi t of the doubt f rom th is Supreme Cour t ma jo r i t y . 

Notes 

1. Blackstone's Commentaries state that p re t r i a l detent ion " is on l y for 
safe cus tody , and not for punishment : there fo re , in th is dub ious in te rva l 
between the commitment and the t r i a l , a p r i soner ought to be used w i t h the 
utmost human i ty , and nei ther be Toaded w i t h needless fet ters or subjected 
to other hardsh ips than such as are absolute ly requ is i te for the purpose of 
confinement o n l y . " 4 Blackstone, Commentaries 300. 

2. Patterson v . Mor r i se t te , 564 F .2d 1109 (CA4 1977); Rhem v . Malcolm, 
507 F .2d 333 (CA2 1974); M i l l e r v . Carson, 563 F .2d 741 (CA5 1977); Duran 
v . E l rod , 542 F . 2d 998 (CA7 1976); Cambel l v . Mag rude r , 580 F .2d 521 (CA 
DC 1978) . 

3. United States e x r e l . Wolf ish v . Uni ted States, 428 F. Supp. 333, 
439 F . Supp. 114 ( S . D . N . Y . 1977) . 

4. Wolf ish v . Lev i , 573 F .2d 118 (CA2 1978). 

5. 573 F .2d 118, 130. 
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6. Johnson v . Lev ine , 588 F .2d (CA4 1978). See also Sweet v . South 

Caro l ina Department of Cor rec t ions , 529 F .2d 854, 866 (CA4 1975), in w h i c h 
the cour t said 

Whi le a r es t r i c t i on of two exerc ise per iods of one hour each d u r i n g 
a week , as a l lowed the p la in t i f f , may not o r d i n a r i l y t ransgress the con
s t i tu t iona l s tandard as f i xed by the E ighth Amendment if app l ied to a 
r e l a t i ve l y shor t per iod of maximum conf inement , the r u l e may be qu i te 
d i f fe ren t when, as here, the res t r i c t i on has extended a l ready over a 
per iod of years and is l i ke l y to extend inde f in i te ly for the balance of 
p la in t i f f ' s conf inement. Such indef in i te l imi ta t ion on exerc ise may 
be harmfu l to a p r i sone r ' s health and , if so, wou ld amount to "c rue l 
and unusual pun ishmen t . " 
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