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In 1979 the Nor th Caro l ina General Assembly enacted a new law af fect ing 
the d i s t r i c t cour ts ' power to subject ou t -o f -s ta te par t ies to sui t in Nor th 
Caro l ina . Chapter 542 (Senate B i l l 616) author izes cour ts to subject o u t - o f -
state par t ies to su i t in Nor th Caro l ina for pa te rn i t y and c h i l d suppor t whenever 
the pa r t y has par t i c ipa ted in an act of sexual in te rcourse in the state that may 
have resul ted in the concept ion of an i l leg i t imate c h i l d . A dec is ion by the 
United States Supreme Cour t in May 1978, Ku lko v . Ca l i fo rn ia Supe r i o r Cour t , 
casts some doubt on the cons t i tu t iona l i t y of th is expans ion of state cou r t j u r i s d i c 
t ion . T h i s memorandum w i l l examine the Ku lko dec is ion in some deta i l and then 
evaluate the new statute in l igh t of the legal p r i n c i p l e s set f o r th in Ku lko . 

Ku lko v . Ca l i fo rn ia Supe r i o r Cour t 

In Ku l ko , a mother , res ident in Ca l i f o rn i a , sued in a Ca l i fo rn ia super io r 
cou r t to increase her former husband 's c h i l d - s u p p o r t ob l iga t ions . Her e x -
husband, a res ident of New Y o r k fo r f i f teen y e a r s , appeared spec ia l l y and 
moved to quash serv ice of the summons on the g round that he lacked suf f ic ient 
contact w i t h Ca l i f o rn ia to be requ i red to defend a lawsu i t t he re . The t r i a l 
cour t denied h is mot ion, and both the Ca l i f o rn ia Cour t of Appeals and the 
Ca l i f o rn ia Supreme Cour t sustained the t r i a l c o u r t ' s dec is ion . The Uni ted 
States Supreme Cour t reversed the Ca l i fo rn ia Supreme Cour t and held that 
Ca l i f o rn ia ' s exerc ise of j u r i s d i c t i o n ove r the husband v io la ted the due process 
clause of the Four teenth Amendment. 

Because the dec is ion in Kulko was based on the un fa i rness of r e q u i r i n g 
the husband to defend in Ca l i f o rn ia , it is impor tant to rev iew exac t ly what his 

1. N.C. Sess. Laws 1979, Ch. 542 (to be codified as N.C. Gen Stat. § 49-17) 
2. 436 U.S. 84 (1978) . 
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contacts w i t h the state had been. Ezra Kulko had been in Ca l i fo rn ia for a 
t h ree -day stopover in 1959 and a 24-hour stopover in 1960 wh i le se r v i ng in 
the m i l i t a r y . He mar r ied Sharon Kulko d u r i n g the 1959 v i s i t . When the couple 
separated after l i v i n g in New Y o r k for e leven yea rs , Sharon moved to Ca l i fo rn ia . 
Ku lko kept h is two c h i l d r e n in New Y o r k d u r i n g the school year and sent them 
to v i s i t t h e i r mother in the summer. In 1973 Kulko agreed to a l low his daughter 
to move to Ca l i fo rn ia to l ive w i t h her mother . In 1976 his son also moved to 
Ca l i f o rn ia , but w i thout Ku lko 's approva l . For at least s ix years , Kulko sent his 
former wi fe $3,000 yea r l y in c h i l d suppor t . 

When presented w i t h these facts, the Ca l i fo rn ia Cour t of Appeals decided 
that by consent ing to his c h i l d r e n ' s l i v i n g in Ca l i f o rn ia , Kulko had "caused 
an effect in the state" that j us t i f i ed the Ca l i fo rn ia cou r t ' s assumption of j u r i s 
d i c t i on over h im. The Ca l i fo rn ia Supreme Cour t agreed and added that j u r i s d i c 
t ion was reasonable because Kulko had "purpose ly avai led himself o f the benefi ts 
and protect ions of the laws of Ca l i f o rn ia " by sending h is daughter to l i ve there 
permanent ly- . ' 

^ Tne United States Supreme Cour t d isagreed. M r . Just ice Marshal l ' s 
jJgSf^fiimifflfor the Cour t methodical ly rev iewed Ezra Ku lko 's contacts w i th Cal i fo rn ia 

and conc luded that Ca l i fo rn ia was not a " fa i r fo rum" in wh ich to requ i re Ku lko , 
"who de r i ves no personal or commercial benefi t f rom his ch i l d ' s presence in 
Ca l i f o rn ia and who lacks any other re levant contact w i t h the State, e i ther to 
defend a c h i l d - s u p p o r t sui t o r to suf fer l i ab i l i t y by de fau l t . " 

The c r i t i ca l aspect of the Kulko op in ion is its insistence on f raming the 
issue p r i n c i p a l l y in terms of fa i rness to the defendant . Lawyers for the p la in t i f f 
asked the Supreme Cour t to cons ider Ca l i fo rn ia ' s in terests in seeing that res ident 
ch i l d ren were adequately suppor ted . The Cour t agreed that "Ca l i fo rn ia has 
substant ia l in terests in p ro tec t ing res ident c h i l d r e n and in fac i l i ta t ing c h i l d -
suppor t act ions on behal f of those c h i l d r e n " but then added: "But these 
in terests s imp ly do not make Ca l i fo rn ia a ' fa i r f o rum ' . . . . " 

The con t ro l l i ng const i tu t ional p r i n c i p l e is d r a w n from Internat ional 
Shoe v . Washington: The defendant must have cer ta in "min imum contacts" 
w i t h the state so that sub jec t ing h i m i o su i t does not offend " t rad i t iona l not ions 
of fa i r p lay and substant ia l j u s t i c e . " The interests of the forum state and 
of the p la in t i f f are re levan t , but "an essential c r i t e r i o n on all cases is whether 
the ' qua l i t y and nature of the defendant 's ac t i v i t y is such tha t it is reasonable 
and fai r to requi re him to conduct his defense in that S ta te . ' " Neither a 
state's in terest in b r i n g i n g a defendant into its cour ts nor a p la in t i f f ' s interest 
in p u r s u i n g l i t iga t ion at home jus t i f i es j u r i s d i c t i o n i f the defendant 's contacts 
w i t h the state are inadequate. 

How much contact is enough? Perhaps the best gu ide l ines can be 
obta ined by not ing what the Cour t said was not enough: Kulko 's two shor t 
v i s i t s to Ca l i fo rn ia were not enough g rounds for asser t ion of j u r i s d i c t i o n . 
His mar r iage in Ca l i fo rn ia was not enough. His agreement to al low his ch i l d ren 

3. 133 Cal. Rptr. 627, 628 (1976). 
4. 19 Cal. 3d 514, 524, 564 P.2d 353, 358 (1977) . 
5. 436 U.S. at 100. 
6. Id. 
7. 326 U.S. 310, 316 (1945). 
8. Kulko v. California Superior Court, 436 U.S. 84, 92 (1978) 
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to l ive in Ca l i fo rn ia and his ma i l i ng of suppor t payments to Cal i fo rn ia were 
not enough. The Cour t was not w i l l i n g to re ly on tenuous connect ions w i t h 
the forum state. The op in ion looked for an act by w h i c h the defendant had 
"pu rpose fu l l y avai led h imse l f of the p r i v i l e g e of conduc t ing ac t iv i t ies w i t h i n 
the forum State" and conc luded that Ezra Ku lko 's acts were not of that na tu re . 

The Cour t seemed to app ly a tougher test in Ku lko than i t had app l ied 
in a number of p rev ious op in ions dea l ing w i t h state cour t j u r i s d i c t i o n . 
In at tempt ing to exp la in th is insistence on more contact w i t h the forum state, 
it d i s t i ngu i shed p r i o r cases by not ing that Ezra Ku lko had not caused phys ica l 
i n j u r y to e i ther p r o p e r t y o r persons and that the su i t against him d i d not 
ar ise from commercial t ransact ions. The precedents that had author ized 
states to subject nonres idents to sui t on the basis o f f leet ing contacts had 
invo lved e i ther phys ica l i n j u r y to res idents o r commercial d ispu tes . Impl ic i t 
in the Kulko op in ion was a w a r n i n g that state cour t j u r i s d i c t i o n over defendants 
in rou t ine domestic d isputes w i l l be c losely examined. 

Lower Court Decisions Since Kulko 

Since the dec is ion in Ku lko , several lower cour ts—both state and 
federa l—have handled j u r i sd i c t i ona l chal lenges by nonres idents in c h i l d -
suppor t act ions. Most of these decis ions were easy because the defendant 
had e i ther innumerab le contacts w i t h the forum state o r none at a l l . In Pope 
v . Pope, for example, the Nor th Caro l ina Cour t of Appeals upheld a defau l t 
judgment entered in Nor th Caro l ina against an ex -husband who res ided in 
F lo r ida . The defendant in Pope had been a res ident of North Caro l ina 
un t i l 1967, had been mar r i ed and d i vo rced here , and had entered into a 
separat ion agreement here . Given these s ign i f i can t contacts w i th the state, 
the Cour t of Appeals easi ly found that the defendant had "pu rpose fu l l y [avai led] 
h imsel f of the p r i v i l e g e of conduct ing ac t iv i t ies w i t h i n the forum state. . . . " 

13 
The opposi te extreme is i l l us t ra ted by Boyer v . Boyer . In that 

case the Supreme Cour t of I l l i no is he ld that I l l i no is cou ld not subject a Georgia 
res ident to i ts j u r i s d i c t i o n when he had l i ved all h is l i fe in Georgia, had 
mar r i ed and d i v o r c e d t he re , and had never been in the state of I l l i no i s . 

The Ca l i f o rnLaCour t of Appeals had a c loser case to decide in Bar let t 
v . Super io r Cour t . Because the defendant in Bar le t t had had a few contacts 
w i t h the fo rum, the cour t was forced to decide j us t how s t r ingen t the Kulko 
s tandard was. In Bar le t t , a county in Ca l i fo rn ia sought wel fare re imbursement 
f rom a F lor ida res ident . A f te r F lo r ida refused to accept a Uniform Reciprocal 
Enforcement of Suppor t Ac t pe t i t i on , the county successfu l ly sued in a Ca l i fo rn ia 
cou r t . The defendant was a Navy man who had tw ice v i s i t ed a Ca l i fo rn ia 
res ident in Ca l i fo rn ia - in 1976. Both v is i t s lasted a week. When the woman 
became p regnan t , he paid her medical b i l l for t reatment in Ca l i fo rn ia . 

9. Id. at 96-97. 
10. Swafford v. Avakian, 581 F.2d 1224 (5th Cir. 1978); Boyer v. Boyer, 73 III. 2d 331, 

383 N.E.2d 223 (Supreme Ct. Illinois 1978); Pope v. Pope, 38 N.C. App. 328 (1978); l£ re Marriage 
of Lontos, 152 Cal. Reptr. 271, 89 Cal. App. 3d 61 (1978); Barlett v. Superior Ct., 150 Cal. Rptr. 
25, 86 Cal. App. 3d 72 (1978). 

11. 38 N.C. App. 328 (1978). 
12. Id. at 331. 
13. 73 III. 2d 331, 383 N.E.2d 223 (Supreme Ct. Illinois 1978). 
14. 86 Cal. App. 3d 72, 150 Cal. Rptr. 25 (1978). 
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The Cal i fo rn ia Cour t of Appeals reversed the lower cou r t and held 
that Ca l i fo rn ia d i d not have g rounds to assert personal j u r i s d i c t i o n over 
the defendant . The cour t s t ressed that the defendant 's recent v i s i t s to the 
state were p r i m a r i l y made to conduct Navy business and were "unre la ted 
to h is personal association w i t h [ the p la in t i f f ] . " T h e cou r t seems to read 
Kulko to requ i re that the defendant 's contacts w i t h the forum be made for 
the purpose of v i s i t i ng the c h i l d ' s mother . Under such a r e a d i n g , j u r i s d i c t i o n 
could never be asserted over a defendant who impregnated a woman wh i le 
he was on a jou rney th rough the state. 

Chapter 542 

On May 9, 1979, the General Assembly enacted Chapter 542, wh i ch 
author izes an extension of l ong-a rm j u r i s d i c t i o n in act ions to ad jud icate 
pa te rn i t y and ch i l d suppor t . The new law p rov ides that an act of sexual 
in tercourse w i t h i n Nor th Caro l ina is "suf f ic ient min imum contact w i t h th is 
forum" to subject par t i c ipan ts to the j u r i s d i c t i o n o f Nor th Caro l ina cou r t s 
for actions brought under A r t i c l e 3 o f G .S . Chapter 49 ( "C i v i l Ac t ions Regard
ing I l legi t imate Ch i l d ren " ) . Under A r t i c l e 3, c i v i l act ions to estab l ish pa te rn i t y 
and the r igh t to suppor t may be b rough t by the c h i l d , h is mother , f a the r , 
personal representa t ive , or the county d i r e c t o r of social se rv i ces . These 
act ions must be b rough t w i t h i n th ree years o f the c h i i d ' s b i r t h o r w i t h i n 
three years after the fa ther 's last suppor t payment. 

The preface to the act c l ea r l y states the leg is la t ion 's goa l . In 1977 
almost 17 per cent of al l b i r t hs in Nor th Caro l ina were i l l eg i t imate . Many 
o f these ch i l d ren become dependent on we l fa re fo r the i r s u p p o r t . The b io logical 
parents of the ch i ld ren are f requen t l y ne i ther res idents o f Nor th Caro l ina 
nor present in the state when the need fo r suppor t a r i ses . The act 's proponents 
thought that "persons respons ib le for the b i r t h and suppor t o f these c h i l d r e n 
should be obl igated to r e tu rn to th is State for purposes o f ad jud ica t ing the 
parentage of c h i l d r e n , the r i s k o f whose concept ion they p r e v i o u s l y assumed 
by engaging in sexual in tercourse in th is State. " 

The act 's p r ima ry effect is to sh i f t the bu rden o f l i t i ga t i ng in a d is tan t 
forum away from the p la in t i f f and onto the defendant . Without the ac t , these 
actions for the suppor t o f i l leg i t imate c h i l d r e n cou ld s t i l l be p u r s u e d , but 
on ly in the defendant 's home state. When the defendant res ides a cons iderab le 
distance from North Caro l i na , the act 's real locat ion o f the bu rdens o f l i t i ga t ion 
is w o r t h a lot to the p la in t i f f . 

App l i ca t ion of Kulko to Chapter 542 

Is the new law const i tu t iona l when evaluated accord ing to the s tandards 
used in Kulko? It is useful to hypothesize a set of d i f f i cu l t c i rcumstances 
under wh ich Chapter 542 might be invoked . 

Suppose a Ca l i fo rn ia serv iceman t r a v e l i n g t h r o u g h North Caro l ina 
spends an evening w i th a F lo r ida woman who is v i s i t i n g her s is ter in Nor th 

15. Id. at 27. 
16. N.C. Gen. Stat. §49-16. 
17. Id. at § 49-14. 
18. N.C. Sess. Laws 1979, Ch. 542. 
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Caro l ina . Both par t ies are in the state for on l y a day and have no contact 
w i t h the state other than th is s ing le v i s i t . A ch i l d conceived by them d u r i n g 
th is v i s i t comes to l i ve w i t h i ts Nor th Caro l ina aunt . Soon the ch i l d becomes 
a rec ip ien t of pub l i c we l fa re payments. State c h i l d - s u p p o r t enforcement 
agents ins t i tu te su i t against the puta t ive father in a Nor th Caro l ina d i s t r i c t 
cour t us ing the new law to j us t i f y l ong -a rm j u r i s d i c t i o n . 

The Ku lko dec is ion suggests that assuming j u r i s d i c t i o n ove r the non
res ident father wou ld p robab ly v io la te the due process clause of the Fourteenth 
Amendment . Compared w i t h Ezra K u l k o , t h i s hypothet ica l defendant has 
had far less contact w i t h the forum state. It is d i f f i cu l t to claim that a serv iceman 
t r a v e l i n g t h r o u g h the state has "pu rpose ly ava i led h imsel f of the benefi ts 
and pro tec t ions" of the laws of Nor th Caro l ina by engaging in so personal 
an act as sexual i n te rcourse . A l though Nor th Caro l ina has an obv ious interest 
in p r o v i d i n g c h i l d suppor t for m inor c h i l d r e n res id i ng in the state, the state's 
in terests , accord ing to Ku lko , are not c o n t r o l l i n g for j u r i sd i c t i ona l purposes. 

Two d is t i nc t ions can be d r a w n , howeve r , between the facts o f Kulko 
and the facts of the hypothet ica l s i tuat ion posed. F i r s t , an argument can 
be made that the defendant who conceives and r u n s has acted w r o n g f u l l y , 
that he has committed an i r respons ib le act in the state that un fa i r l y burdens 
res idents . A parent who refuses to p rov ide adequate suppor t for his i l legi t imate 
ch i l d is g u i l t y of a misdemeanor under N . C . Gen. Stat. § 49-2. 

A n analogy might be d r a w n to l ong -a rm j u r i s d i c t i o n over nonres ident 
motor is ts . I f a Ca l i f o rn ia res ident on vacat ion has an automobile accident 
wh i l e d r i v i n g t h r o u g h Nor th Caro l i na , he becomes subject to sui t here in 
any act ion a r i s i n g out of the accident even though he has no other contact 
w i t h Nor th Caro l i na . The Uni ted States Supreme Cour t upheld th is k i nd 
of l ong -a rm motor is t statute in Hess v . Pawloski as a means to " r e q u i r e a 
nonres ident to answer for h is conduct in the state where ar ise causes of 
act ion al leged against h im, as wel l as to p rov i de for-c la imant a convenient 
method by w h i c h he may sue to enforce his r i g h t s . " It can be argued that 
conce iv ing a c h i l d who w i l l r equ i re eighteen years of f inancial suppor t is 
as consequent ia l an ac t i v i t y as d r i v i n g a motor veh ic le and should subject 
pa r t i c ipan ts to s im i la r legal consequences. 

Despite the appeal of t rea t ing abscond ing parents on the same basis 
as negl igent d r i v e r s , it is p robab ly not wise to re l y on th is analogy to suppor t 
Chapter 542. Hess v . Pawloski was dec ided in 1927, and i t re l ies heav i l y 
on the phys ica l i n j u r y that automobiles can i n f l i c t . In the Kulko dec is ion , 
the Supreme Cour t d i s t i ngu i shed Hess as i n v o l v i n g a defendant who had 
" v i s i t ed phys ica l i n j u r y on e i ther p r o p e r t y o r persons . " C lear ly the Cour t 
does not v i ew the f inancia l burdens of c h i l d suppor t in the same l igh t as 
the aftermath of phys ica l i n j u r y . 

The second d i s t i nc t i on between Ku lko and the hypothet ical s i tuat ion 
is the existence in Nor th Caro l ina law of a pa r t i cu l a r s tatutory author iza t ion 
fo r j u r i s d i c t i o n (Chapter 542) . Ca l i fo rn ia asserted j u r i s d i c t i o n over Ezra 
Kulko pu rsuan t to its bxoad au tho r i t y to exerc ise al l j u r i s d i c t i o n not incons is 
tent w i t h due process. Thus Kulko had l i t t l e reason to suspect that h is 

19. 274 U.S. 352, 356 (1927). 
20. 436 U.S. 84, 96-97 (1978). 
21. Cal. Civ. Proc. Code Ann. § 410.10. 
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b r i e f ac t i v i t y in Ca l i fo rn ia might resu l t in h is be ing subjected to su i t t he re . 
In its op in ion in th is case, the Supreme Cour t noted th is absence o f a special 
statute as a factor to be we ighed. Presumably a Nor th Caro l ina d i s t r i c t 
cour t assuming j u r i s d i c t i o n pursuan t to Chapter 542 wou ld be in a s l i g h t l y 
more favorab le posture . 

Summary 

A North Caro l ina d i s t r i c t cour t j udge asked to assume j u r i s d i c t i o n 
over a nonres ident defendant in an act ion f o r c h i l d suppor t w i l l need to proceed 
w i t h caut ion. New Chapter 542, w h i c h author izes j u r i s d i c t i o n sole ly on 
the basis of a s ing le act of in te rcourse w i t h i n the state, is p r o b a b l y uncons t i t u 
t ional in l i gh t of the recent United States Supreme Cour t dec is ion in Ku lko 
v . Ca l i fo rn ia Super io r Cour t . A l t hough the state has a substant ia l in teres t 
in l i t iga t ing pa te rn i ty and c h i l d suppor t in the local cou r t s , the defendant 's 
r i g h t to be sued in a " fa i r fo rum" must be respected. 

22. 436 U.S. at 98. The Court noted: "And California has not attempted to assert any particularized 
interest in trying such cases in its courts by, e.g., enacting a special jurisdictional statute." 
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