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LEGAL ASPECTS OF CHEMICAL TESTING FOR INTOXICATION 

by 

James C. Drennan and A l l en Moseley 

I . In t roduct ion 

A . Purpose and Scope of the Paper 

In some areas of Nor th Caro l ina , up to hal f the t ime in a c r im ina l term 
of cour t may be devoted to the t r i a l of d r u n k d r i v i n g cases. Despite the large 
percentage of such cases on the t r i a l docke t , the s ing le most impor tant piece 
of evidence for de te rm in ing in tox icat ion o r degree of in tox icat ion was fo r many 
years the sub jec t ive and often inaccurate conclus ion of the person mak ing the 
determinat ion based upon observa t ion . The General Assembly in 1963 saw 
a need for a more ob jec t ive , re l iab le means of test ing in tox ica t ion. As a resu l t , 
the leg is la ture passed a b i l l mak ing it easier to use the resul ts of a chemical 
ana lys is of b rea th or blood in cases for d r i v i n g under the inf luence of l i quo r . 

Nor th Caro l ina author izes the use of e i ther blood or breath tests, depending 
on w h i c h test the a r res t i ng of f icer des ignates. G . S . 20-16.2 (a ) . The most 
common is the breath tes t , w h i c h w i l l be focused upon in this paper . 

Chemical test ev idence obtained f rom an approved breath test ins t rument 
or f rom a blood test is admiss ib le in cou r t if i t is obtained in accordance w i t h 
the legal requ i rements d iscussed in th is paper . The statutes and regulat ions 
dea l ing w i t h chemical tests are in te r tw ined and at t imes confus ing. For th is 
reason, th is memo presents admiss ib i l i t y requ i rements in chronologica l o rde r 
so that a law enforcement of f icer m igh t make a mental check l is t of h is p roper 
o rde r of p rocedure as he reads th rough the paper . 

B. The Chemical Test Statutes 

The re are two ra ther compl icated statutes regu la t ing the use of chemical 
tests in Nor th Caro l ina . The f i r s t s tatute, G . S . 20-139.1, controls admiss ib i l i t y 
of chemical tes ts . Normal ly the resu l t s of any chemical test could not be in t roduced >.—^ 
into evidence unless (1) the test used is p roved to be accurate in measur ing f J 
whatever is to be measured; (2) the test p rov ides in format ion re levant to the ^-^ 
issue being t r i ed ; and (3) the test was conducted and in te rpre ted p r o p e r l y . 

o 
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G .S . 139.1 (a) eases that bu rden by p r o v i d i n g that a person 's blood alcohol 
content is admiss ib le in ev idence in any c r im ina l act ion " a r i s i ng out of acts 
a l leged to have been committed by any person wh i l e d r i v i n g o r opera t ing a 
veh ic le wh i l e under the in f luence of in tox ica t ing l i quo r o r w i t h a blood alcohol 
content of 0.10 percent or more by w e i g h t . " The statute also sets up standards 
for who may admin is te r the tests and methods by wh i ch it may be admin is te red . 
If a chemical breath test operator possesses a va l i d pe rm i t f rom the Department 
of Human Resources and fo l lows the procedures set out in the ru les of the Commission 
for Health Serv ices and in the statutes, the test resu l t s w i l l be admi t ted. G . S . 
20 -139 .1 (b ) . 

The second statute is Nor th Caro l ina 's impl ied consent law. G .S . 20-
16.2(a) p rov ides that "any person who d r i v e s or operates a motor veh ic le 
upon any h ighway or pub l i c veh icu la r area shal l be deemed to have g i ven consent , 
subject to the p rov i s ions of G .S . 20-139.1, to a chemical test or tests of his 
b rea th or blood for the purpose of de te rm in ing the alcohol ic content of his 
b lood i f a r res ted for any offense a r i s i n g out of acts a l leged to have been committed 
wh i l e the person was d r i v i n g or operat ing a motor veh ic le wh i le under the 
in f luence of in tox ica t ing l i q u o r . " The impl ied consent law does not r equ i r e 
a person to take the breath test; however , in most cases a refusal to submit 
w i l l resu l t in a s ix month revocat ion of the person 's d r i v i n g p r i v i l e g e . G .S. 
20-16.2 (a) . 

The p rocedura l de ta i ls of these two statutes w i l l be discussed more f u l l y 
later in th is memo. 

C. Const i tu t ional Basis fo r Chemical Tests 

T h e r e have been many ob jec t ions , on va r i ous const i tu t ional g r o u n d s , 
to the in t roduc t ion of blood and breath test resu l ts to determine alcohol content 
in veh ic le related c r imes . Most of these object ions were resolved by the Uni ted 
States Supreme Cour t in Schmerber v . Ca l i fo rn ia , 384 U . S . 757 (1966) . In 
that case, Schmerber was a r res ted for d r i v i n g under the inf luence wh i le he 
was at a hospi ta l rece iv ing t reatment for an i n j u r y sustained in an automobi le 
acc ident . Police o f f icers asked a doctor to test Schmerber ' s blood for alcohol 
content . Schmerber , upon adv ice of h is a t to rney , refused to consent to the 
test , and a blood sample was w i t h d r a w n over his ob jec t ion . 

Schmerber was later convic ted of d r i v i n g under the in f luence. He appealed 
h is conv ic t ion to the Uni ted States Supreme Court and claimed that the use 
of the resu l ts of the blood test in ev idence against him v io lated four const i tu t ional 
r i gh t s : (1) due process; (2) the p r i v i l e g e against se l f - i nc r im ina t ion ; (3) 
the r i g h t to counsel ; and (4) the r i g h t not to be subjected to unreasonable 
searches and se izures . 

The Supreme Cour t held there was no v io la t ion of any of his r i gh t s . 
The Cour t found noth ing to offend due process because the sample was taken 
in a s imp le , med ica l l y accepted manner and there was noth ing in the c i rcumstances 
that offended a sense of j us t i ce . Second, w i t h respect to Schmerber 's p r i v i l e g e 
against se l f - i nc r im ina t i on , the Cour t noted that a chemical test does not invo lve 
" test imonia l compuls ion" of a communicat ive nature and therefore is not protected 
by the F i f th Amendment . T h i r d , defendant 's r i g h t to counsel was not denied 
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because he had the advice of h is counsel; the fact that the counsel e r roneous ly 
advised him to refuse the blood test when he was not en t i t led unde r Ca l i fo rn ia 
law to refuse d i d not deny him his r i g h t to counsel . F ina l l y the Cour t held 
there was no unreasonable search and se izure because there was p robab le 
cause to make the search, and the method used was a reasonable one cons ide r ing 
that tak ing the time necessary to obtain a w a r r a n t wou ld have f rus t ra ted the 
purpose of the search and threatened the des t ruc t ion of the blood test ev idence. 

North Carol ina cour ts have agreed that the chemical b rea th and blood 
tests are important ev iden t i a ry tools. See State v . Powel l , 264 N . C . 73 (1965). 
Fu r the rmore , they w i l l r e l y on the Schmerber dec is ion to s t r i k e down s im i la r 
const i tu t ional object ions to Nor th Caro l ina 's chemical test s tatutes. See State 
v . Karbas, 28 N . C . A p p . 372 (1976) . 

I I . P re l im inary Requirements for A d m i s s i b i l i t y of Breath Test Results 

Before a law enforcement of f icer is able to e f fec t ive ly request or admin is ter 
a breath test , he must be able to recognize the s i tuat ions in w h i c h the resu l ts 
w i l l be admiss ib le . G . S . 20-139.1 (a) states that chemical tests are admiss ib le 
in a c r im ina l action a r i s i n g out of acts a l leged to have been committed wh i l e 
a person was d r i v i n g under the in f luence or w i t h a blood alcohol content of 
0.10 percent or more by w e i g h t . The re are th ree p r i n c i p a l s ta tu tory offenses 
in wh i ch the resu l ts of a chemical test w i l l be used as ev idence and thus r e l y 
on G . S . 20-139.1 to have the resu l ts admit ted: G . S . 20-138, 20 -140(c ) , and 
20-12.1. To assist o f f icers in know ing when those offenses o c c u r , a b r i e f - . 
d iscuss ion of the elements r e q u i r e d to conv ic t a person under each of these f s 

th ree statutes fo l lows. ^ / 

A . G .S . 20-138—Persons Under the In f luence of In tox ica t ing L iquor 
In Nor th Caro l ina , i t is un lawfu l to: 

1. d r i v e o r operate 
2. a veh ic le 
3. on a h ighway o r pub l i c veh i cu l a r area 
4. wh i l e under the in f luence of i n tox ica t ing l i q u o r . 

1. A d r i v e r or operator is "a person in actual phys ica l cont ro l of a veh ic le 
wh i ch is in motion or w h i c h has the engine r u n n i n g : G . S . 20-4.01 (25) . The 
statute c lea r l y indicates a veh ic le need not be in motion in o r d e r fo r a person 
to be operat ing i t ; i f the engine is r u n n i n g , the veh ic le is in opera t ion . T h e 
key issue w i l l be whether the person is " i n actual phys ica l con t ro l " of the 
veh i c l e . What is actual phys ica l control? C l e a r l y , the d r i v e r need not necessar i l y 
be behind the wheel of the veh ic le ; o therw ise , persons such as r u r a l mai l 
c a r r i e r s wou ld be exc luded under the statute. Is an unconscious person in 
actual phys ica l contro l of the vehic le? In State v . T u r n e r , 29 N . C . A p p . 163 
(1976), the Nor th Caro l ina Cour t of Appeals p r o v i d e d a pa r t i a l answer to th is 
quest ion. In that case, defendant was found in a semi-consc ious state w i t h 
h is head slumped on the s teer ing wheel and leaning toward the door on the 
left s ide. The cour t held the evidence was su f f i c ien t to f i nd that defendant 
was in actual phys ica l cont ro l of the veh ic le . 

( 
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2. A veh ic le is " E v e r y dev ice in , upon, or by wh i ch any person or 
p r o p e r t y is o r may be t ranspor ted or d r a w n upon a h i ghway , except ing dev ices 
moved by human power o r used exc lus i ve l y upon f i xed ra i l s or t racks ; p rov i ded , 
that for purposes of t h i s Chapter b icyc les shal l be deemed veh ic les and every 
r i de r of a b icyc le upon a h ighway shal l be subject to the p rov is ions of th i s 
Chapter app l icab le to the d r i v e r of a veh ic le except those wh ich by the i r nature 
can have no app l i ca t i on . " G . S . 20-4 .01(49) . 

Note that th i s de f i n i t i on exc ludes t ra ins and dev ices pu l led by human 
power . B icyc les , however , a re spec i f i ca l l y inc luded in the de f in i t i on , except 
fo r such ru les that can ' t app l y (such as min imum speed l imi ts) . 

A l t hough G . S . 20-138 app l ies to a [£veh ic les , some statutes a re spec i f i ca l l y 
l imi ted to motor veh i c les . For example, under G . S . 20-16.2, a d r i v e r does 
not imp l i c i t l y consent to a chemical test unless he is d r i v i n g a motor veh ic le . 
A motor veh ic le is " E v e r y veh ic le wh i ch is se l f -p rope l led and every veh ic le 
designed to r u n upon the h ighways wh i ch is pu l led by a se l f -p rope l led v e h i c l e . " 
G . S . 20-4.01 (23) . T h i s de f i n i t i on spec i f i ca l l y exc ludes mopeds, wh i ch are 

veh ic les w i th . two or three whee ls , operable pedals and a motor rated less 
than 50 cub ic cent imeters p is ton displacement that cannot propel the veh ic le 
at speeds of more than 20 mi les per hour on a level sur face. 

3. A h i ghway is def ined by G .S. 20-4.01 (13) as " the en t i re w i d t h between 
p rope r t y or r i g h t - o f - w a y l ines of eve ry way or place of whatever na ture , when 
any par t thereof is open to the use of the pub l i c as a matter of r i g h t for the 
purposes of veh i cu la r t r a f f i c . " By b road ly de f i n ing h ighway to inc lude a l l 
p r o p e r t y inc luded in the r i g h t - o f - w a y , Chapter 20 a l lows for a person to be 
charged w i t h an offense even if he is not on the roadway i tsel f bu t is instead 
on the s idewalk or the shoulder of the road . State v . P e r r y , 230 N . C . 361 (1949) . 
However , not eve ry area f r equen t l y used for veh icu la r t rave l can be considered 
a h i ghway . In Smith v . Powel l , 293 N . C . 342 (1977), the cour t held that the 
area under a b r i dge that was used to place boats in a r i v e r was not a h i ghway . 

The cou r t ' s in te rp re ta t ion in Smith h inged upon the requ i rement that 
a h ighway be "open to the use of the pub l i c as a matter of r i g h t for the purposes 
of veh icu la r t r a f f i c . " G . S . 20 -4 .01 (13 ) . The cour t found that " [w ] h i le the 
record shows people, w i t h some f requency , d r i v e motor vehic les beneath the 
b r i d g e here in ques t ion , no th ing in the reco rd indicates that they have a r i g h t 
to d r i v e upon any par t of th is area ." 

The cr ime of d r i v i n g under the inf luence may also be committed on 
a pub l i c veh i cu l a r area, wh i ch inc ludes "any d r i v e , d r i v e w a y , road, roadway, 
s t ree t , o r a l ley upon the g r o u n d s and premises of any pub l i c or p r i va te hospi ta l , 
co l lege, u n i v e r s i t y , school , o rphanage, c h u r c h , o r any of the ins t i tu t ions 
mainta ined and suppor ted by the State of Nor th Caro l ina , or any of its subd iv i s ions 
or upon the g rounds and premises of any serv ice stat ion, d r i v e - i n theater , 
supermarke t , s tore , res taurant or of f ice b u i l d i n g , o r any other bus iness, 
res ident ia l o r mun ic ipa l establ ishment p r o v i d i n g p a r k i n g space for customers, 
pat rons or the pub l i c o r any d r i v e , d r i v e w a y , road, roadway , s t reet , a l ley 
o r p a r k i n g lot upon any p r o p e r t y owned by the Uni ted States and subject to 
the j u r i s d i c t i o n of the State of Nor th Carol ina . . . . The term 'pub l i c veh icu la r 
area1 shal l a lso inc lude any street opened to veh icu la r t ra f f ic w i t h i n a subd i v i s i on 
w h i c h has been of fered fo r ded icat ion to the pub l i c by the f i l i n g of a map, plat 
or w r i t t e n ins t rument in the off ice of the Register of Deeds; p rov ided however . 
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a pub l i c au tho r i t y (1) has not accepted the ded icat ion o f the s t reet , and (2) 
a pub l i c au thor i t y has not assumed cont ro l over the s t r e e t . " G . S . 20-4.01 (32) . 

The latter par t of the statute des ignat ing federa l p r o p e r t y subject to 
the j u r i s d i c t i o n of Nor th Caro l ina and subd i v i s i on streets of fered for ded icat ion 
as pub l i c veh icu la r areas was added by the 1979 Session of the General Assemb ly . 
The effect of inc lud ing subd i v i s i on streets of fered for ded ica t ion is that roads 
w h i c h a re offered for ded icat ion but are not accepted because they do not meet 
state s tandards are s t i l l pub l i c veh i cu la r areas under G . S . 20-4.01 (32) . 

It is apparent f rom recent A t to rney General op in ions that that of f ice w i l l 
b road ly construe the de f in i t i on of pub l i c veh i cu la r areas. For example, one 
A t to rney Genera l 's op in ion concluded that a pub l i c veh icu la r area inc ludes 
streets leading into p r i va te l y owned t r a i l e r pa rks w h i c h r e n t , lease and sel l 
i nd i v idua l lots. T h e op in ion re l ies on the por t ion of the statute stat ing that 
"any other business . . . p r o v i d i n g p a r k i n g spaces for customers, pat rons 
or the pub l i c is a pub l i c veh i cu la r a rea . " Since a t ra i l e r pa rk is a business 
open to customers or patrons who a re potent ial buye rs , its roads a re pub l i c 
veh icu la r areas. Opin ion of A t to rney General to M r . Henry A . Ha rkey , 45 
N . C . A . G . 284 (1976) . 

Would a condominium d r i v e be inc luded in the de f i n i t i on of pub l i c veh icu la r 
area? The d r i veways of an apar tment complex a re pub l i c veh i cu l a r areas because 
an apartment complex is a " res iden t ia l establ ishment . . . p r o v i d i n g p a r k i n g 
space fo r customers, pa t rons , o r the p u b l i c . " A n apar tment complex is c l ea r l y 
a " res ident ia l establ ishment" because it is r u n for a p ro f i t and a tenant 's month ly 
rent helps to maintain the p a r k i n g areas and d r i v e w a y s in the complex. In ( 
a condominium area, however , the d r i v e s are p r i v a t e l y owned and mainta ined ^ ' 
by the res iden ts , wh ich would make them more l i ke a p r i va te road in a subd i v i s i on 
area. Of course, if some of the condominiums are for sale, i t m igh t be a rgued 
that the d r i v e s are pub l i c veh i cu la r areas because the owners are in the "bus iness" 
of se l l ing condominiums and the d r i v e s p rov ide p a r k i n g space for the i r customers. 
T h u s , the quest ion of whether condominium d r i v e s are pub l i c veh i cu la r areas 
is a d i f f i cu l t one that may depend on the facts of each i nd i v i dua l case. In such 
a case, the off icer may want to consul t a super io r before a r r e s t i n g for motor 
veh ic le offenses. 

4. In tox icat ing l i quor inc ludes a lcohol , w h i s k e y , r u m , beer , w ine , 
e t c . , as wel l as any "sp i r i t uous v i n o u s , malt o r fermented beverages, l i qu ids 
and compounds, whether medicated, p r o p r i e t a r y patented, o r not, and by 
whatever name cal led, conta in ing one-ha l f of one percent o r more of alcohol 
by vo lume, wh i ch are f i t for use for beverage pu rposes . " G . S . 18A-2 (4 ) . 
It should be noted that th i s de f in i t i on comes f rom G .S. Ch. 18A, wh i ch regula tes 
the sale, consumpt ion, and manufacture of l i quo r , and not its re la t ionsh ip to 
d r i v i n g . Perhaps a broader de f in i t i on should be used for DUI purposes, but 
G .S . 18A-2(4) is the on l y de f in i t i on of in tox ica t ing l i quor ava i lab le in the statutes. 

What should an of f icer do when he stops a person who is under the in f luence 
of a compound wh i ch contains both d r u g s and alcohol o r who has been d r i n k i n g 
and tak ing drugs? The safest act ion to take wou ld be to a r r e s t the person for 
d r i v i n g under the inf luence of l i quor and request that he take a breath test . If 
it is later determined that the person was not under the in f luence of l i q u o r , / \ 
the of f icer may s t i l l be able to charge him w i t h d r i v i n g under the inf luence of \ / 
d r u g s under G . S . 20-139, if t he re is suf f ic ient ev idence of d r u g use by the 
defendant . 
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A person is under the in f luence of in tox ica t ing l i quo r if he has d r u n k 
a suf f ic ient amount of l i quor to cause him to lose the normal contro l of h is bod i l y 
or mental facu l t ies or both to such an extent that there is an apprec iab le impairment 
of e i ther or both of these facu l t ies . State v . C a r r o l l , 226 N . C . 237 (1956). 
The amount of l i quo r a person d r i n k s is not impor tant to conv ic t under G . S . 
20-138(a) , so long as i t is enough to cause h is facu l t ies to be impai red ( i . e . , 
it can be a "spoonfu l o r a q u a r t " ) . State v . E l l i s , 261 N . C . 606 (1964). T h u s , 
a breath o r blood alcohol read ing is important ev idence, but it is not r equ i red 
fo r a G . S . 20-138 (a) conv ic t i on . For th i s reason, when an off icer a r res t s 
a person for d r i v i n g under the in f luence, he should gather al l the evidence 
he can under the assumpt ion that the d r i v e r w i l l re fuse to take a chemical 
test . If there is enough evidence to show apprec iab le impai rment , an of f icer 
may be able to obta in a DUI conv ic t ion whether a test is taken or not . 

D r i v i n g w i t h Blood Alcohol Content of .10% or h i ghe r—G.S . 20-138(b) 

It is un lawfu l to 

1 . d r i v e 

2. a veh ic le 
3 . on a h ighway or pub l i c veh i cu la r area 
4. when the d r i v e r ' s blood alcohol content is 0.10% or h i g h e r . 

G . S . 20 -138(b ) , wh i ch is a lesser inc luded offense of d r i v i n g under 
the in f luence of l i quo r under G .S. 20-138(a) , contains the same elements as 
G .S . 20-138(a) except fo r element 4; that element under G .S. 20-138(b) requ i res 
no impai rment of facu l t ies . The statute s imp ly makes it un lawfu l to d r i v e a 
veh ic le on a h i ghway or pub l i c veh icu la r area when the amount of alcohol 
in the d r i v e r ' s blood is 0.10 percent or more by w e i g h t . The source of alcohol 
need not be an in tox ica t ing beverage as r e q u i r e d by G . S . 20-138 (a ) . State 
v . H i l l , 31 N . C . A p p . 733 (1976). However , if th i s is the charge made by 
the law enforcement o f f i ce r , as d iscussed la ter , there must be reasonable g rounds 
on the par t of the of f icer to bel ieve that the defendant is d r i v i n g w i t h a blood 
alcohol content of 0.10 percent or more by we igh t . Fur the rmore , as the statute 
c l ea r l y ind icates, a chemical test must be g i ven in o rder to obtain a conv ic t ion 
under G . S . 20-138(b) . 

Punishment Under G . S . 20-138: 

1 . F i r s t Offense - f ine of not less than $100 nor more than $500 a n d / o r 
impr isonment f o r not more than s ix months. 

2. Second Offense - f ine of not less than $200 nor more than $500 and 
impr isonment fo r not less than three days nor more than one yea r . 

3. T h i r d Offense - f ine of not less than $500 and impr isonment for 
not less than th ree days nor more than two years . 

T h e f i r s t th ree days of impr isonment fo r a second offense committed 
w i t h i n three years of the f i r s t is not subject to suspension o r paro le except 
when defendant w i t h permiss ion of the cour t successfu l ly completes an alcohol 
rehab i l i ta t ion p rog ram approved by the Department of Human Resources. 
T h e f i r s t th ree days of impr isonment for a t h i r d offense w i t h i n three years 
of the f i r s t may not be suspended (on ly offenses committed after J u l y 1, 1977 
count for th is p u r p o s e ) . In re Greene , 297 N . C . 305 (1979) . 
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For a f i r s t offense under both sections (a) and ( b ) , a pe rson 's d r i v e r ' s ,—. 
l icense is revoked for one yea r , a l though a j udge may issue a l imi ted d r i v i n g ( J 
p r i v i l ege for a f i r s t conv ic t ion under G .S. 20-138 o r G . S . 20-139. Effect ive ^ 
January 1, 1980, the l imi ted p r i v i l e g e must contain a cond i t i on , un less spec i f i ca l l y 
excluded by a j udge , that the person complete an Alcohol and D r u g Educat ion 
T ra f f i c School. The main d i f fe rence between the two offenses is that a subsequent 
conv ic t ion under subsection (a) for d r i v i n g under the in f luence c a r r i e s increased 
revocat ions. Subsect ion (b) ca r r i es the same one year revocat ion fo r subsequent 
conv ic t ions . 

B . G . S . 20-140(c) - Reckless D r i v i n g 
In Nor th Caro l i na , it is un lawfu l to: 
1 . d r i v e 
2. a motor veh ic le 
3. on a h ighway o r pub l i c veh icu la r area 
4. after d r i n k i n g enough in tox ica t ing l i quo r 
5. to d i r e c t l y and v i s i b l y affect one's operat ion of the motor 

veh ic le 

For a d iscuss ion of elements 1 - 4, see the sect ion on d r i v i n g under 
the in f luence. Note that the reck less d r i v i n g offense app l ies on l y to motor 
veh ic les . 

G .S . 20-140(c) is a lesser inc luded offense of d r i v i n g under the in f luence. 
When a defendant is indicted for d r i v i n g under the in f luence, he may be conv ic ted 
of reck less d r i v i n g when the greater offense under G .S. 20-138 inc ludes a l l 
the essential elements of the lesser offense under G . S . 20-140(c) . State v . f \ 
Snead, 295 N . C . 615 (1978). Thus ,chemica l test resu l t s are c l ea r l y admiss ib le 
in reck less d r i v i n g cases. 

( 

Before a defendant may be t r i e d fo r the lesser offense of reck less d r i v i n g , 
an addi t iona l element not inc luded under G . S . 20-138 must be p r o v e d . The 
state must show that the defendant d r a n k enough in tox ica t ing l i quor to d i r e c t l y 
and v i s i b l y affect his operat ion of the motor veh i c l e . Cour ts have held that 
th is element may be proved by c i rcumstant ia l ev idence. For example, a d r i v e r 
was p r o p e r l y convicted of reck less d r i v i n g when the o f f i ce r ' s op in ion that 
the d r i v e r was under the inf luence was coupled w i t h the fact that he had an 
accident . State v . B u r r u s , 30 N . C . A p p . 250 (1976). However , a d r i v e r 
cannot be charged w i t h the lesser offense when an of f icer observes the d r i v e r 
sho r t l y before an accident and notices noth ing suspic ious about h is operat ion 
of the veh ic le , even though the d r i v e r could be charged under G .S. 20-138 
on the basis of phys ica l symptons of in tox ica t ion . State v . Pate, 29 N . C . A p p . 
35 (1976) . T h u s , the requ i rements for p r o v i n g reck less d r i v i n g a re far f rom 
c l ea r . The safest and easiest p rocedure for a pol ice of f icer is to a lways a r r e s t 
the d r i v e r for d r i v i n g under the inf luence and leave it to the d r i v e r ' s a t to rney 
and the prosecutor to a rgue over the lesser offense of reck less d r i v i n g . 

Punishment - Effect ive Janua ry 1, 1980, f ine of not less than $100 nor 
more than $500 and a term of impr isonment not to exceed s ix months. If the 
term of impr isonment is suspended, the suspended sentence must r e q u i r e the 
defendant to complete a p rogram of ins t ruc t ion at an A lcohol and D r u g Educat ion 
School w i t h i n 75 days of the date of h is conv ic t ion . Under special c i rcumstances, 
the t r i a l j udge may waive the requ i rement that defendant complete an alcohol f 
education p rog ram. (The c u r r e n t penal ty is a maximum of $500 f ine a n d / o r -
maximum six months impr isonment) . 
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C. G . S . 20-12.1 - I ns t ruc t i ng Another to D r i v e While Under the 
In f luence. 

In Nor th Ca ro l i na , it is un lawfu l to: 
(1) accompany o r i ns t ruc t 
(2) another person who is learn ing how to d r i v e pu rsuan t to a lea rner ' s 

pe rmi t 
(3) w h i l e under the in f luence of in tox ica t ing l i q u o r . 
G . S . 20-12.1 subjects persons accompanying or i ns t ruc t i ng o thers to 

the p rov i s i ons of G . S . 20-16.2 "to the same intent and in the same manner 
as persons who d r i v e or operate a motor v e h i c l e . " The intent of the statute 
is appa ren t l y to subject such persons to the impl ied consent p rov i s i ons of 
the chemical test statute. It is not ce r ta in , however , that the language used 
achieves that resu l t s ince G . S . 20-16.2 c l ea r l y states that its p rov i s ions app l y 
on l y to persons who d r i v e a motor veh i c l e . G . S . 20-16.2 (a) . 

Pun ishment . A conv ic t ion under 20-12.1 may resu l t in a f ine up to $500 
or impr isonment up to s ix months. Persons convicted may also have the i r 
l icense suspended. 

It is impor tant to note that the use of chemical tests is not exc lus i ve l y 
conf ined to the th ree p rev ious l y d iscussed statutes. If the c r ime charged is 
committed w h i l e the person was d r i v i n g a motor veh ic le under the inf luence 
or w i t h 0.10 percent alcohol in h is b lood, the test resu l t s can be admit ted into 
ev idence. Mans laughter where cu lpab le negl igence for d r i v i n g under the 
in f luence is an issue is a common example of another c r ime that w i l l suppor t 
the in t roduc t ion of the resu l t s of a chemical test . See State v . Steward son, 
32 N . C . A p p . 344 (1977) . 

D . G . S . 20-139(b) - D r i v i n g Under the Inf luence of D rugs . 

Because i t is re lated to d r i v i n g under the in f luence of l i quor and sometimes 
w i l l be the p rope r cha rge , even though the of f icer stops the d r i v e r because 
he suspects he is under the in f luence of l i q u o r , the elements of th is offense 
are inc luded . Note that the chemical test statutes do not app l y when a person 
is a r res ted fo r th i s offense. 

It is un lawfu l fo r a person 

(1) to d r i v e 
(2) a motor veh ic le 
(3) on a h ighway o r pub l i c veh icu la r area 
(4) (a) wh i l e he is under the inf luence-of a narcot ic d r u g , 

OR 
(b) wh i l e he is under the in f luence of any d r u g to such 

degree that h is phys ica l o r mental facul t ies a re a p p r e 
c iab l y impa i red . 

The pun ishment , d r i v e r ' s l icense revocat ions, and l imi ted p r i v i l e g e 
p rov i s ions a re the same as for d r i v i n g under the inf luence of l i q u o r . 

T h e f i r s t and t h i r d elements of t h i s offense a re ident ical to the elements 
of d r i v i n g under the inf luence of l i q u o r . The second element is d i f fe ren t because 
i t l im i ts the offense to motor veh i c les . 
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Because of Element (4) ( b ) , th i s element is sat isf ied whenever the person 
is under the inf luence of any d r u g , even if i t ' s not a narcot ic d r u g . T h e r e 
is no requ i rement that it be a p resc r i p t i on d r u g . 

Mar i juana is a " d r u g , " a l though it is not a narcot ic d r u g [ G . S . 90-87 (12) , 
(17)] . A person sn i f f ing g lue is p robab l y not under the in f luence of a " d r u g , " 
a l though the point is debatable. 

Prov ing th is offense is d i f f i c u l t because there is no s imple b rea th o r 
blood test sui table for use in detect ing d r u g content in the b lood. Proof must 
come from other ev idence, such as phys ica l charac te r i s t i cs , per formance tests, 
presence of d r u g s in ca r , admissions by the d r i v e r o r passengers , and e l im inat ion 
of other causes for the behav io r . A n exper ienced o f f i ce r ' s op in ion concern ing 
whether a defendant is under the in f luence is admiss ib le , but more ev idence 
would p robab ly be requ i red to conv ic t (State v . L i nd l ey , 286 N . C . 256) . 

I I I . The A r r e s t 

When a pol ice off icer has reasonable g r o u n d s to bel ieve that a d r i v e r 
is under the inf luence and wishes to request that he submi t to a chemical test , 
the off icer must f i r s t a r r e s t the d r i v e r in o rde r for the impl ied consent law 
to a p p l y . He may not mere ly be g i v e n a c i ta t ion . T h u s , if the d r i v e r is not 
a r res ted , he does not have to take a chemical tes t , and h is re fusa l to take the 
test w i l l not resu l t in a revocat ion of h is d r i v i n g p r i v i l e g e . G .S. 20-16.2 (a) . 

A . A r r e s t Procedures 

1. What is an arrest? The p r e - a r r e s t chemical test . 

The issue of what const i tutes an a r r e s t is v e r y impor tant , espec ia l ly 
in de te rm in ing the ava i l ab i l i t y of p r e - a r r e s t chemical tests. G .S. 20-16.2 (i) 
p rov ides that a person who is stopped by an of f icer who has reasonable g rounds 
to bel ieve the person is d r i v i n g under the in f luence of l i quor may , if he does 
so before he is a r res ted , ask that he be g i v e n a chemical test to de te rmine 
blood alcohol content . The of f icer is not r e q u i r e d to in form the d r i v e r of h is 
r i g h t to make such a reques t . If the person makes the request in t ime, the 
off icer may not a r res t the person for d r i v i n g under the in f luence un t i l af ter 
the p r e - a r r e s t test is g i v e n . The p rov i s i on is des igned to a l low persons to 
avoid hav ing an a r res t record by p r o v i n g the i r innocence w i t h a low blood 
alcohol read ing . Results of th i s test may be used as ev idence at t r i a l . 

In p rac t i ce , the p rov i s i on has l i t t l e u t i l i t y unless several quest ions a re 
answered. F i r s t , the d r i v e r appa ren t l y has the r i g h t to request the p r e - a r r e s t 
test on l y if he requests it before being a r r e s t e d . If the of f icer places him under 
a r res t before the request is made, there is no s ta tu tory r i g h t to take the test 
w i thou t being ar res ted f i r s t . For th is reason, it is impor tant to know exact ly 
when an a r r e s t is complete. In Nor th Caro l i na , an a r r e s t is complete when 
a person submits to the cont ro l of an of f icer who has indicated h is in tent ion 
to a r r e s t , or when the o f f i ce r , w i t h an intent to make an a r r e s t , takes a person 
into custody by the use of phys ica l fo rce . G . S . 15-401 (c) . In o rde r for there 
to be an a r r e s t , there must be e i ther compulsory res t ra in t o r v o l u n t a r y submiss ion . 
Mead v . Boyd, 19 N . C . 521 (1837). From the moment a person is " d e p r i v e d 
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of h is l i b e r t y , " he is cons idered to be under a r r e s t . State v . Jackson, 280 
N . C . 122 (1971) . The re fo re , a mere dec lara t ion by the of f icer that the person 
is under a r r e s t p robab l y does not complete the a r r e s t process. If the d r i v e r 
requests the test after be ing in formed that he is under a r r e s t but before being 
taken into cus tody , the of f icer should go ahead and a l low the p r e - a r r e s t chemical 
tes t . 

The second quest ion is whether a person should be treated as an ar restee 
after reques t i ng the tes t . T h e answer is apparen t l y yes . The A t to rney General 
in a recent op in ion concluded that a person reques t ing a p r e - a r r e s t test can 
be r e q u i r e d to r i de to the test s i te w i t h the o f f i ce r . If the person refuses to 
cooperate, an of f icer may consider the person 's request w i t h d r a w n and a r res t 
him for d r i v i n g under the in f luence. Op in ion of A t t o rney General to P. L. 
M c l v e r , 4 7 N . C . A . G . 89 (1977). 

The t h i r d quest ion is whether a d r i v e r has the same r i gh t s under G . S . 20-
16 .2 ( i ) as an a r res tee has under G .S. 20-16.2 (a) . T h e p rov i s i on states that 
the p r e - a r r e s t tests must be admin is te red under the same condi t ions as are 
p rov ided fo r the admin is t ra t ion of tests after a r r e s t . T h u s , a l though for the 
p rea r res t test a chemical test opera tor wou ld use d i f fe ren t forms from the ones 
he uses fo r pos t -a r res t tests , the d r i v e r p resumably has 30 minutes in wh i ch 
to contact h is a t to rney o r secure a w i tness before hav ing to take the test . 
F u r t h e r m o r e , if the d r i v e r af ter reques t ing the p r e - a r r e s t test subsequent ly 
refuses to take i t , he should be placed under a r r e s t and , to be caut ious, the 
30-minute t ime l im i t should s tar t over again f rom the t ime the person is read 
his r i g h t s after a r r e s t , and a l l the p rocedures app rop r i a te for pos t -a r res t 
tests should be fo l lowed. 

The f o u r t h quest ion is what an of f icer must do i f the person has a low 
blood alcohol content . Since a 0.10 percent o r greater blood alcohol content 
is on ly one form of ev idence and is not a r equ i r ed element of d r i v i n g under 
the in f luence under G . S . 20-138(a) , a person could s t i l l be ar res ted w i t h a 
low blood alcohol content if there is enough other ev idence to show apprec iab le 
impa i rment . T h u s , a p r e - a r r e s t test m igh t not p reven t a subsequent a r r e s t 
even though the person has a low blood alcohol content . 

2. How the a r r e s t is made. 

The p re fe rab le way to make an a r r e s t is w i t h a w a r r a n t . But under 
cer ta in c i rcumstances , an of f icer may a r r e s t w i thou t a w a r r a n t . 

For fe lon ies , if an of f icer reasonably bel ieves a fe lony has been committed 
and reasonab ly bel ieves that the ar res tee committed i t , he may a r r e s t w i thou t 
a w a r r a n t , rega rd less of whether the fe lony was committed in h is presence. 
G . S . 15A-401 (b) . 

For misdemeanors, an of f icer may a r res t w i thou t a wa r ran t on l y if he 
has p robab le cause to bel ieve the defendant committed the misdemeanor in 
h is presence or he has probab le cause to bel ieve the person has committed 
the misdemeanor out of his presence and w i l l not be apprehended unless ar res ted 
immediate ly o r w i l l cause i n j u r y to h imsel f o r o thers o r to p r o p e r t y unless 
a r res ted immediate ly . G . S . 1 5A-401 (b) . 
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In the usual case an a r r e s t i n g of f icer w i II have seen the defendant d r i v i n g .---*. 
a car in h is presence and wi II be able to a r r e s t w i t hou t a w a r r a n t on the basis ( J 
of hav ing reasonable g rounds to bel ieve that the defendant was d r i v i n g under 
the inf luence in his presence. A n of f icer may , however , occas ional ly d iscover 
a stopped car in c i rcumstances c lea r l y ind ica t ing that sho r t l y before the d i s c o v e r y 
the person was d r i v i n g under the in f luence ( e . g . , scene of an acc ident) . 
Th ree basic approaches can be taken. F i r s t , if there is reason to be l ieve the 
d r i v e r w i l l not be apprehended unless immediately a r res ted ( e . g . , an o u t -
of -s ta te d r i v e r ) o r there is reason to be l ieve i t wou ld be dangerous to a l low 
him to d r i v e away, as there wou ld be for almost anyone suspected of be ing 
under the in f luence, the person could be a r res ted w i thou t a w a r r a n t under 
G . S . 15A-401(b) . Second, the d r i v e r cou ld be a r res ted for a c r ime other 
than that of d r i v i n g under the in f luence that is committed in the o f f i ce rs presence 
(the most common example is p robab ly the c r ime of be ing d r u n k and d i s r u p t i v e 
in a pub l i c place) . T h u s , when the d r i v e r is taken before a magis t ra te for 
the d r u n k and d i s r u p t i v e charge , a w a r r a n t could be obta ined for the DUI 
charge . The last choice is to de lay the a r r e s t un t i l a w a r r a n t is ob ta ined . 
The danger of th is approach is that the defendant cou ld leave wh i l e the w a r r a n t 
was being obta ined, or that the t ime de lay in ob ta in ing the w a r r a n t cou ld render 
a chemical test ineffect ive; in some cases, however , it is c l ea r l y the p roper 
course of act ion ( e . g . , when a suspect is i n j u red in an accident and w i l l r e q u i r e 
hospi ta l izat ion and thus w i l l not f lee or i n j u r e o thers i f not a r res ted immediately) . 

3. The effect of an i l legal a r r e s t . 

A n a r r e s t of a d r i v e r w i thou t a w a r r a n t for the offense of d r i v i n g under 
the inf luence is i l legal where the d r i v e r d i d not operate the veh ic le in the a r r e s t i n g / x 

o f f i ce r ' s presence and none of the special c i rcumstances under 15A-401 (b) \ 
ex is t . The most common example of an i l legal a r r e s t is when a d r i v e r i n j u red 
in a w reck is a r res ted for d r i v i n g under the in f luence. If the d r i v e r is so 
in ju red that he needs medical at tent ion (and as a resu l t w i l l not f lee o r harm 
himself o r o t h e r s ) , special c i rcumstances do not ex is t for a r r e s t i n g w i thou t 
a w a r r a n t . See State v . Stewardson, 32 N . C . A p p . 344 (1977) . 

A quest ion of p r i m a r y concern is what effect the i l l ega l i t y of an a r r e s t 
w i l l have on admiss ib i l i t y of chemical test r esu l t s . In State v . Eubanks, 283 
N . C . 556 (1973), the cou r t held that the fact that a w a r r a n t was not obta ined 
is , in a const i tu t ional sense, immater ia l . The re fo re , even though an a r r e s t 
is i l legal under state law (because a w a r r a n t was not obta ined f i r s t ) , that 
fact alone w i l l not p rec lude t r i a l of the accused for the offense. Fu r the rmore , 
chemical test evidence wi II be admiss ib le in cour t as long as the a r r e s t does 
not v io la te the Nor th Caro l ina or Uni ted States Const i tu t ions and is no more 
coerc ive than a legal a r r e s t . A n of f icer should be aware , however , of the 
fact that he may be sued fo r an i l legal a r r e s t . 

4. The requ i rement of p robab le cause or reasonable g r o u n d s to be l ieve. 

A n of f icer must have probab le cause to make a legal a r r e s t . When does 
probable cause exist? The best test for p robab le cause is to s imp ly ask whether 
at the moment of a r res t the facts and c i rcumstances w i t h i n the pol ice o f f i ce r ' s 
knowledge and of wh i ch he had reasonably t r u s t w o r t h y in format ion were suf f ic ient 
to w a r r a n t a p ruden t man in be l iev ing that the suspect had committed o r was . 
commit t ing an offense. Beck v . Ohio, 379 U . S . 89 (1964) . If the answer is ( ] 
yes , there is probable cause to make an a r r e s t . 
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A f te r a d r i v e r is a r res ted . Nor th Caro l ina 's impl ied consent statute p rov ides 
that a blood o r breath test may be admin is tered at the request of a law enforcement 
of f icer on ly if the of f icer has " reasonable g rounds to bel ieve" the d r i v e r was 
opera t ing a motor veh ic le on a h ighway wh i l e under the inf luence of in tox ica t ing 
l i q u o r . G . S . 20-1 6.2 ( a ) . Does the use of the phrase "reasonable g rounds 
to be l ieve" instead of "p robab le cause" in G . S . 20-1 6. 2 (a) indicate the i r meanings 
are not the same? The answer is no—Nor th Carol ina cour ts have in terpre ted 
"p robab le cause" and " reasonable g rounds to be l ieve" to be "subs tant ia l l y 
equ iva lent t e r m s . " State v . Mat thews, 40 N . C . A p p . 41 (1979) . There fo re , 
the test fo r de te rm in ing whether c i rcumstances are suf f ic ient to wa r ran t a 
chemical test and the test for es tab l i sh ing probab le cause for a r res t a re the 
same. 

Probable cause and reasonable g rounds to be l ieve can be establ ished 
by us ing c i rcumstan t ia l ev idence, wh ich is the existence of va r ious facts tend ing 
to p rove the u l t imate fact in issue. For example, in State v . T u r n e r , 29 N . C . 
A p p . 163 (1976), the fact needed to show that defendant was operat ing a motor 
veh ic le wh i l e under the in f luence was that he was in "actual phys ica l con t ro l " 
of the v e h i c l e . Even though defendant was never seen d r i v i n g the veh ic le , 
c i r cumstan t ia l ev idence that he was found slumped beh ind the wheel w i t h the 
engine r u n n i n g was enough to imp ly that he had in fact been " i n actual phys ica l 
con t ro l " of the veh i c l e . 

What const i tu tes probab le cause o r reasonable g rounds to bel ieve is 
by necessi ty a quest ion to be de termined by the facts in each case. The fo l l ow ing 
cases a re examples of p robab le cause determinat ions made by the cour ts . 

In C h u r c h v . Powel l , 40 N . C . A p p . 254 (1979), the a r res t i ng of f icer 
a r r i v e d at a serv ice stat ion where defendant was located about one hour after 
defendant had been invo lved in a car acc ident . T h e of f icer observed that 
the defendant was at that t ime under the inf luence of in tox icants . Defendant 
told the of f icer that he had been d r i v i n g the car at the t ime of the acc ident . 
T h e of f icer then a r res ted him for d r i v i n g under the in f luence and requested 
that he take a breath test . On appeal the cour t held these facts were suf f ic ient 
to es tab l ish probab le cause for a r r e s t . 

In C h u r c h , defendant a rgued that he had in fact consumed nine to twe lve 
ounces of l i quor between the t ime of the acc ident in quest ion and the o f f icer 's 
a r r i v a l , and there fore was not under the in f luence wh i le operat ing the veh ic le . 
A l t hough the C h u r c h cour t d i d not address th is a rgument , other cour ts have 
stated that such a c la im-w i l l not affect an o f f i ce r ' s f i n d i n g of probable cause. 
The of f icer is f u l l y j us t i f i ed in be l iev ing that the defendant was, if any th i ng , 
less in tox icated at the t ime the of f icer observed him than at the t ime of co l l i 
s ion. State v . Cummings , 267 N . C . 300 (1966) . 

In State v . Mat thews, 40 N . C . A p p . 41 (1979), th ree policemen were 
f o r c e d off the road by defendant 's c a r . The pol icemen stopped the ca r , observed 
that defendant was in tox icated, and asked him to come w i t h them to the Ahoshk ie 
Police Depar tment . The re he was placed in the custody of an off icer who was 
not present at the scene. The same of f icer later a r res ted defendant for d r i v i n g 
under the in f luence. Defendant a rgued that since the a r r e s t i n g of f icer was 
not p resent at the scene and d i d not see him operate a motor veh ic le , there 
was no p robab le cause for a r r e s t . The cour t he ld , however , that cons ider ing 
the a r r e s t i n g o f f i ce r ' s own observat ions of defendant and informat ion g i ven 
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him by the other o f f i ce rs , there was ample ev idence to p r o v i d e p robab le cause. ^_^^ 
It is clear f rom th is case as we l l as others that an o f f i cer may re l y on in format ion ( } 
g i ven him by another of f icer in mak ing an a r r e s t . J 

There is no case law p r o v i d i n g an example of when facts and c i rcumstances 
are insuf f ic ient to const i tu te p robab le cause or reasonable g rounds to be l ieve 
in a chemical tes t - re la ted offense. Presumably , the smell of a lcohol on a d r i v e r ' s 
breath w i l l not by i tsel f const i tu te p robab le cause. However , ev idence of 
other phys ica l symptoms of in tox icat ion together w i t h c i rcumstan t ia l ev idence 
that the d r i v e r sho r t l y before a r r e s t was opera t ing a motor veh ic le w i l l nea r l y 
a lways p rov ide an of f icer w i t h suf f ic ient g rounds to be l ieve that an offense 
has been committed. 

B. An Of f icer 's Duty A f te r A r r e s t 

1. In te r roga t ion . 

A f te r the d r i v e r has been a r res ted , Mi randa w a r n i n g s must be g i v e n 
before ques t ion ing i f the ques t ion ing is p a r t o f an " i n - cus tod ia l i n t e r r o g a t i o n . " 
" In custody" means that the defendant does not reasonably feel that he can 
leave, even i f he is not fo rma l l y under a r r e s t . " I n te r roga t i on " means that 
the of f icer has focused h is i n q u i r y on a person and is ask ing h im quest ions 
to see i f he is g u i l t y . 

c 

The safest p rocedure for an of f icer to fo l low is to a lways read the defendant 
h is Miranda r igh ts immediately af ter a r r e s t or as soon as he has begun to ask 
quest ions that could be useful in p r o v i n g the elements of a c r ime , w h i c h e v e r 
event comes f i r s t . However , i f an o f f i cer is mere ly i nves t iga t ing an acc ident , 
then the quest ions do not const i tu te in -cus tody in te r roga t ion and Mi randa r i gh t s 
need not be g i v e n . T h i s is t r ue even i f some of the in format ion is later necessary 
to p rove a c r im ina l case. See Church v . Powel l , 40 N. C. A p p . 254 (1979). 
Fur the rmore , vo lun teered statements made at any t ime, i n c l u d i n g af ter a r r e s t , 
are admiss ib le w i thou t Mi randa w a r n i n g s . 

2. Defendant must be taken to the mag is t ra te . 

A law enforcement o f f icer mak ing an a r res t w i t h or w i t hou t a w a r r a n t 
must take the ar res ted person "w i thou t unnecessary de lay" before a mag is t ra te . 
The magistrate may o r d e r that a defendant who is too d r u n k to unders tand 
the proceedings is to be conf ined in j a i l un t i l he sobers up; that act ion insures 
that the defendant has an oppo r tun i t y to exerc ise h is r i g h t s . G .S . 15A-511 (a) . 

The quest ion of what is a necessary delay depends upon the facts and 
c i rcumstances invo lved . Examples of necessary de lays are tak ing t ime to admin is te r 
a chemical test o r to have the defendant i den t i f i ed . In o r d e r to p r o v e that 
the delay was unnecessary , a defendant must show that he was p r e j u d i c e d ; 
i f no p re jud ice is shown, the delay w i l l not affect the v a l i d i t y of the t r i a l . 
State v . Burgess , 33 N . C . A p p . 76 (1977). 

What is the effect of a complete f a i l u re to take an a r res ted person before 
a magistrate? The answer to th is quest ion is not en t i r e l y c lea r . Cour ts suggest 
that foregoing th is r equ i r ed p rocedure en t i re l y could in some c i rcumstances , 
resu l t in the v io la t ion of a person 's r i g h t to due p rocess . See State v . McCloud, ( 1 
276 N . C . 518 at 531 (1970). A t the same t ime, h o w e v e r , cour ts also agree ^-^ 
that compliance w i t h the statute is not mandato ry , and a f a i l u re to comply w i l l 
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not necessar i l y affect the v a l i d i t y of a t r i a l . State v . Matthews, 40 N . C . A p p . 
41, (1979), c i t i ng State v . Burgess , 33 N . C . A p p . 76 (1977). The test for 
de te rm in ing the effect of noncompl iance is subs tan t ia l l y the same as the test 
fo r dec id ing what const i tu tes an unnecessary de lay ; un less the defendant 
can show that he was p re jud iced by noncompl iance, the v a l i d i t y of the t r i a l 
and the ev idence against h im, i nc lud ing chemical test resu l t s or a re fusa l , 
w i l l not be af fected. The on l y way defendant is l i k e l y to prove p re jud ice is 
to show that the magis t ra te wou ld not have found probab le cause that he committed 
the c r ime o f w h i c h he was accused . 

3. Defendant 's r i g h t to counse l . 

Upon a r r e s t , a law enforcement of f icer must w i thou t unnecessary delay 
adv ise the ar res tee of h is r i g h t to communicate w i t h counsel and must a l low 
him reasonable t ime and reasonable oppo r tun i t y to do so. G .S . 15A-501 (5) . 
One who is a r res ted by pol ice off icers, under a charge of d r i v i n g wh i l e under 
the in f luence of an in tox icant has the same const i tu t iona l and s ta tu tory r i g h t s 
as any other accused. State v . M o r r i s , 275 N . C . 50 (1969). 

In State v . H i l l , 277 N . C . 547 (1971), the Nor th Carol ina Supreme Cour t 
set f o r t h the r i g h t s of access to counsel of a defendant charged w i t h d r i v i n g 
w h i l e in tox ica ted. The cou r t stated that when one is taken into pol ice custody 
for an offense of w h i c h in tox icat ion is an essential e lement, t ime is of the essence 
because defendant 's g u i l t o r innocence depends upon whether he was intoxicated 
a t the t ime of a r r e s t . Defendant must have access to counsel immediate ly, 
and th is is t r ue whether he is a r res ted at 2: 00 in the morn ing or 2: 00 in the 
a f te rnoon. 

T h e r i g h t of a defendant to communicate w i t h counsel impl ies the r i g h t 
to have his a t to rney see, observe , and examine h im , w i t h reference to his 
in tox ica t ion . Fa i l u re on the pa r t of an of f icer to a l low defendant to exerc ise 
these r i g h t s w i l l usua l l y r esu l t in d ismissal of the case. 

Defendant 's r i g h t to counsel in re la t ion to the admin is t ra t ion of the chemical 
test w i l l be d iscussed more f u l l y in the fo l low ing sect ion. 

IV . Us ing Chemical Tes t Resul ts as Evidence 

Up to th is stage, the procedures and issues that have been d iscussed 
a r e mere ly p re requ i s i t es to the actual admin is t ra t ion of the chemical test . 
In th is sect ion of the paper , G .S. 20-16.2 and 20-139.1 w i l l be examined more 
c lose ly , and the actual p rocedures for admin i s te r i ng the breath test w i l l be 
d i scussed . One should keep in m ind , however , that the p r e l i m i n a r y requ i rements 
of adm iss i b i l i t y such as a r r e s t and probab le cause must be complied w i t h . 
O the rw ise , there wou ld be no reason to be concerned w i t h the chemical test 
i t se l f . 

A . Pre- tes t Procedures 

1 . Who must take the test? 

Nor th Caro l ina 's impl ied consent law makes i t a cond i t ion to d r i v i n g 
on the roads in Nor th Caro l ina that any d r i v e r is deemed to have consented 
to take a chemical test if a r res ted for an offense " a r i s i n g out of acts a l leged 
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to have been committed w h i l e the person was d r i v i n g . . . a motor veh i c l e 
wh i l e under the in f luence of in tox ica t ing l i q u o r . " G . S . 20-16.2 (a ) . No one 
who is deemed to have g i v e n consent must take the tes t . In most instances, 
however , refusal w i l l r esu l t in a s i x -mon th suspension of h is d r i v e r ' s l icense. 

G . S . 20-16.2(b) states that persons unconscious o r incapable of r e fus i ng 
a request to take a chemical test a re deemed not to have w i t h d r a w n consent . 
T h u s , an unconscious person may be g i ven a chemical test even though the 
r equ i r ed chemical test w a r n i n g s a re not read . But can an unconscious person 
be said to be under arrest? In State v . S tewardson, 32 N . C . A p p . 344 (1977), 
the defendant was in ju red in a w r e c k and there was ev idence that he had been 
ar res ted before being g i v e n the breath test . On appeal , he a rgued that because 
of his phys ica l condi t ion he could not i n te l l i gen t l y consent to take the test . 
T h e cour t d ismissed th is a rgument as being w i thou t mer i t because of G .S. 
20-16.2 (b) . If the defendant d id not have to be capable of consent ing to take 
the breath test because of that statute, a cour t m igh t a p p l y a s imi lar a rgument 
to hold that he need not be capable of unders tand ing his a r r e s t r i g h t s to be 
a r res ted . T h u s , if that po r t i on of the a r r e s t p rocedure is not r e q u i r e d when 
the defendant is unconscious or incapable of unde rs tand ing , the other requ i remen ts 
of the a r r e s t law can be compl ied w i t h ei ther then ( tak ing the defendant in 
c u s t o d y — i . e . , i nsu r i ng that he doesn ' t leave) or later ( tak ing the defendant 
to a mag is t ra te ) , and the defendant can be said to be under a r r e s t as the term 
is used in G . S . 20 -16 .2 (a ) . 

2. Who [s qua l i f ied to admin is ter the chemical test? 

On many occasions, a t to rneys in Nor th Caro l ina have at tacked the admiss ib i l i t y 
of chemical test resu l ts on the g rounds that the qua l i f i ca t ions of the opera to r ^ / 

d i d not appear on the reco rd o r were inadequate. Much of the confus ion about 
who may admin is ter the test , however , has now been d i spe l l ed . The State 
need on ly show that the operator possessed a v a l i d pe rmi t to conduct the test 
f rom the Department of Human Resources at the t ime of the test to sat is fy that 
requ i rement for adm iss ib i l i t y G . S . 20-139.1 (b ) ; State v . H u r l e y , 28 N . C . 
A p p . 478 (1976). Th i s requ i remen t may be met in one of th ree ways: (1) 
by s t ipu la t ion between defendant and the State that the i nd i v i dua l who admin is te red 
the test possesses a v a l i d pe rm i t issued by the Department of Human Resources; 
(2) by o f fe r ing the permi t of the i nd i v i dua l into evidence; o r (3) by p resen t ing 
any other evidence wh ich shows that the i nd i v i dua l who admin is te red the test 
possessed a va l i d permi t issued by the Depar tment . State v . Powel l , 10 N . C . 
A p p . 726 (1971); State v . M u l l i s , 38 N . C . A p p . 40, 4TTT978) . It should be 
noted that th is requ i rement w i l l not be sat isf ied by mere ly s tat ing that the 
operator had a v a l i d pe rmi t to admin is ter the b rea th test in Nor th Caro l i na . 
The re must be a speci f ic showing that the permi t was issued by the Department 
of Human Resources. 

For blood tests, on l y a phys i c ian or reg is te red nu rse o r other qua l i f i ed 
person may w i t hd raw blood for the purposes of de te rm in ing a lcohol ic content . 
G .S . 20-139.1 (c) . A n "other qua l i f i ed person" is one who has the t r a i n i n g 
and exper ience to w i t h d r a w blood safely f rom another , and who is ac t ing under 
the superv is ion of a doc to r . Op in ion of A t to rney General to D r . Jacob Koomen, 
4 0 N . C . A . G . 429 (1970). T h e person who analyzes the blood must possess 
a v a l i d permi t f rom the Department of Human Resources. G . S . 20-139.1 ( b ) . / \ 
Methods of present ing the person 's qua l i f i ca t ions to ana lyze blood are the same \ y 
as those fo r breath test opera to rs . 
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G . S . 20-139.1 (b) p rov ides that in no case shal l the a r res t i ng of f icer 
o r o f f icers admin is te r the chemical tes t . Even if an of f icer holds a va l i d permi t 
f rom the Department of Human Resources to admin is ter breath tests, he is auto
mat ica l ly d i squa l i f i ed if he is an a r r e s t i n g o f f i ce r . Fa i l u re to observe th is 
p r o v i s i o n w i l l r ende r the chemical test r esu l t s inadmiss ib le . State v . Stauf fer , 
266 N . C . 358 (1965) . 

Who is the a r r e s t i n g off icer? T h i s quest ion m igh t be best answered 
by examin ing the purpose of the p r o v i s i o n w h i c h ex ludes him f rom admin is te r ing 
the test . T h e p r i n c i p l e that under l i es the purpose is that " i n the in terest of 
fa i rness as wel l as the appearance of fa i rness , an o f f i ce r , whose judgment 
in select ing a defendant fo r a r r e s t or in mak ing the a r r e s t may be at issue 
at t r i a l , should not admin is te r the chemical test that w i l l ei ther conf i rm o r 
re fu te the soundness of his ear l ie r judgment in caus ing the a r r e s t . " State 
v . J o r d a n , 35 N . C . A p p . 652, 654 (1978 ) . If an of f icer has any th ing at a l l 
to do w i t h a defendant 's a r r e s t , he is deemed to have the same interest in the 
outcome of the test that he would i f he had made the a r r e s t h imsel f . For example, 
in State v . S tau f fe r , 266 N . C . 358 (1965), the of f icer who admin is tered the 
breath test o r i g i n a l l y observed the defendant 's susp ic ious d r i v i n g , bu t was 
present at the scene of the a r r e s t on l y to ass is t if necessary and d id not take 
pa r t in the actual a r r e s t . Never the less , the cour t held that since the of f icer 
was present at the scene of a r r e s t he could not admin is ter a fa i r and impar t ia l 
test; t he re fo re , he was cons idered an a r r e s t i n g of f icer w i t h i n the context of 
G . S . 20-139 (b) . 

On the other hand, an of f icer is not d i squa l i f i ed as an operator mere ly 
because he has observed the defendant at a t ime p r i o r to a r r e s t . State v . Green, 
27 N .C . A p p . 491 (1975). Nor is he d i squa l i f i ed when he stops to ass is t in 
mov ing the defendant 's car after the a r r e s t . State v . Dai1, 25 N . C . A p p . 552 
(1975) . F u r t h e r m o r e , even an of f icer who had two hours ear l ier a r res ted 
the same defendant fo r d r i v i n g under the in f luence may admin is ter a breath 
test fo r a second of fense, as long as he d i d not in any way par t ic ipate in the 
second a r r e s t . State v . J o r d a n , 35 N . C . A p p . 352 (1978). 

3. T h e a r r e s t i n g of f icer shal l take the defendant before a person author ized 
to admin is te r a_chemical test . 

G . S . 20-16.2 (a) r equ i r es that af ter a r r e s t i n g the d r i v e r , the law enforcement 
o f f i cer shal l take him f o r t h w i t h before a person who can admin is ter the chemical 
test the of f icer des ignates . How soon is fo r thwi th? Since the degree of in tox icat ion 
at the t ime of d r i v i n g is the fact to be p roved , the sooner the test is made the 
more accura te ly i t w i l l re f lec t the d r i v e r ' s b lood-a lcohol concentrat ion at the 
t ime he was d r i v i n g . Don igan, Chemical Tests and the Law, 45 (2d. E d . , 
1966) . T h e r e f o r e , the test should be t imely made. State v . Cooke, 270 N . C . 
644, 651 (1967). 

It should be noted, however , that reasonable de lays for reasonable purposes 
w i l l be a l l owed . For example, if the defendant needs medical t reatment, he 
should rece ive that f i r s t . If no chemical test operator is immediately ava i lab le , 
i t is reasonable to wa i t for the ope ra to r . Delays of up to four hours between 
a r r e s t and admin i s t ra t i on of the test have been sanct ioned. State v . A l exande r , 
16 N . C . A p p . 95. A f te r a l l , de lays should benef i t the defendant and not the State. 
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Once the a r res t i ng of f icer has b rough t the defendant before a chemical 
test opera to r , he should in form the opera tor that he has a r res ted the defendant 
and b rough t him f o r t hw i t h to the operator for the pu rpose of reques t ing that 
the operator admin is ter a chemical test to the de fendant . He should then in fo rm 
the operator of the offense o r offenses the defendant has been charged w i t h 
commi t t ing . 

4 . Requests that defendant take the test must be made before i t is admin i s te red . 

Under the p rov is ions of G .S. 20-16.2 , there are two sect ions dea l ing 
w i t h requests w h i c h must be made by an of f icer before a b rea th test can be 
admin is te red . G . S . 20-16.2(a) states that "The test o r tests sha l l be admin is te red 
at the request of a law enforcement of f icer hav ing reasonable g r o u n d s to be l ieve 
the person to have been d r i v i n g o r opera t ing a motor veh i c l e on a h ighway 
or pub l i c veh icu la r area wh i l e under the in f luence of i n tox ica t ing l i q u o r . " 
G .S . 20-16.2(c) p rov ides that " the a r r e s t i n g o f f i ce r , in the presence of the 
person author ized to admin is ter a chemical test , shal l request that the person 
ar res ted submit to a test desc r ibed in subsect ion (a) . " 

The request by the law enforcement of f icer r e f e r r e d to in subsect ion 
(a) has been construed to mean the request by the of f icer w i t h custody of the 

defendant ask ing the chemical test operator to admin is te r the tes t . State v . 
Randolph, 273 N . C . 120 (1968) . T h e request d i rec ted to the defendant is con t ro l l ed 
by subsect ion (c) . See State v . S tewardson, 32 N . C . A p p . 344 (1977) . It 
is apparent f rom the statute that the request under subsect ion (a) d i r ec ted 
to the chemical test operator should be made before the opera tor reads the 
defendant h is s ta tu tory r i g h t s . However , the second reques t under subsect ion ( 
(c) d i rec ted to the defendant should not be made un t i l after the chemical test -

operator has informed defendant of h is r i g h t s -

G . S . 20-16.2(c) indicates the request d i rec ted to the defendant should 
be made on l y by the a r r e s t i n g of f icer . However , in Oldham v . M i l l e r , 3 8 N . C . 
A p p . 178 (1978), the Cour t of Appea ls held that subsect ion (c) does not p r o v i d e 
that the a r res t i ng off icer is the sole person au thor i zed to request a defendant 
to submit to a chemical tes t . Rather , the cour t sa id, the phrase " a r r e s t i n g 
o f f icer " was inserted in subsect ion (c) on l y as a means of d i s t i n g u i s h i n g between 
the law enforcement of f icer invo lved in the a r r e s t and the law enforcement 
of f icer who is to admin is ter the tes t . The purpose of mak ing th is d i s t i nc t i on , 
the Cour t sa id, was to assure the defendant that the test w i l l not be admin is te red 
unless the of f icer making the request has reasonable g r o u n d s to be l ieve defendant 
was d r i v i n g under the in f luence of a lcoho l . 

In effect, the Oldham cou r t ' s reasoning a l lows any law enforcement 
of f icer except the chemical test opera tor to make the request that defendant 
submit to a test . T h i s is because an of f icer may r e l y on in format ion g i v e n 
him by another off icer to f i nd reasonable g rounds o r p robab le cause. See 
State v . Matthews, 40 N . C . A p p . 41 (1979) . T h u s , the a r r e s t i n g o f f icer need 
on l y supp ly a second of f icer w i t h enough in format ion to const i tu te reasonable 
g rounds ; the second of f icer may then r e l y on that in fo rmat ion in mak ing h is 
request that defendant take the tes t , and he w i l l be cons idered the " a r r e s t i n g 
o f f i ce r " under G . S . 2 0 - 1 6 . 2 ( c ) . T h i s s i tuat ion p r o b a b l y a r i ses qu i te o f ten. 
A n of f icer who is on pat ro l w i l l a r r e s t a person fo r d r i v i n g under the in f luence 
and take him to the nearest pol ice stat ion w i t h a chemical b rea th tes t ing ins t rument 

o 

u 



o 

o 

o 

-19 -

T h e o f f i ce r , not w i s h i n g to wa i t at the stat ion any longer than necessary , w i l l 
place the person in the custody of an of f icer on d u t y at the stat ion and r e t u r n 
to h is pat ro l ca r . Us ing the Oldham cou r t ' s i n te rp re ta t ion of G .S. 20-16.2, 
i t is per fec t l y legal for the o n - d u t y of f icer to make both the request d i rec ted 
to the chemical test operator, under subsect ion (a) and the request d i rec ted 
to defendant under subsect ion (c) . 

Does th is mean that the o n - d u t y of f icer may also s ign the repo r t to the 
Department of Motor Veh ic les ind ica t ing that defendant w i l l f u l l y re fused to 
take the test? T h e cour t d i d not answer th i s ques t ion , but p resumably it wou ld 
a l low the o n - d u t y of f icer to do so. 

5. S ta tu to ry r i g h t s of the defendant re la t i ng to admin is t ra t ion of a 
chemical tes t . 

A f te r the of f icer has designated the k i n d of test to be taken and has made 
h is request that the operator admin is ter i t , the operator must w a r n the defendant , 
both in w r i t i n g and o r a l l y , of his s ta tu tory r i g h t s . He must also g i ve the defendant 
a s igned document l i s t ing those r i g h t s . In p rac t ice the operator sat isf ies th is 
requ i remen t by g i v i n g the defendant a s igned copy of the form used by his 
depar tment to in form the defendant of h is r i g h t s . 

The requ i remen t that the operator w a r n the defendant o r a l l y and in w r i t i n g 
is usua l l y sat is f ied when the operator reads the form to the defendant and g ives 
him the s igned copy of the f o rm . T h e operator is not r equ i red to make the 
defendant read the in format ion placed before h im . State v . Carpen te r , 34 
N . C . A p p . 742 (1977) . 

When a d v i s i n g defendant of h is s ta tu tory r i g h t s , Mi randa wa rn ings do 
not have to be g i v e n before the chemical test because a breath sample is not 
ev idence of a test imonia l o r communicat ive na ture protected by the F i f th Amendment 
p r i v i l e g e against se l f - i n c r im ina t i on . State v . Rando lph, 273 N . C . 120 (1968). 
If i n te r roga t ion of any other form is to take p lace, however , the Mi randa wa rn ings 
should be g i v e n beforehand . 

The s ta tu tory r i g h t s establ ished by G .S. 20-16.2 a re in add i t ion to the 
r i g h t s due to any c r i m i n a l suspect . Denial of o r f a i l u re to warn of any of these 
s ta tu to ry r i g h t s may lead to the i nadmiss ib i l i t y of the chemical test r esu l t s . 
The w a r n i n g s under G .S. 20-16.2 (a) wh i ch the opera tor must g i ve the defendant 
are: 

1. Tha t he has a r i g h t to re fuse to take the test; 
2. Tha t re fusa l to take the test w i l l r esu l t in revocat ion of h is d r i v i n g 

p r i v i l e g e for s ix months; 
3. That he may have a phys i c i an , qua l i f i ed techn ic ian , chemist , 

reg i s te red nu rse o r other qua l i f i ed person of his own choosing 
admin is te r a chemical test o r tests in add i t i on to any adm in i s te r 
ed at the d i r ec t i on of the law enforcement of f icer ; and 

4. Tha t he has the r i g h t to cal l an a t to rney and select a wi tness to 
v i e w for him the tes t ing p rocedures ; but that the test shal l not 
be de layed fo r th is purpose for a per iod in excess of 30 minutes 
f rom the t ime he is not i f ied of h is r i g h t s . 

In o r d e r to c l a r i f y the scope of a defendant 's chemical test r i g h t s , each warn ing 
under subsect ion (a) and other re lated r i g h t s w i l l be d iscussed in detai l below. 
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a . the r i g h t to re fuse and i ts effect 

T h e defendant does not have to take a b rea th test when a r r e s t e d . If 
he " w i l l f u l l y refuses" to submi t to a test after be ing requested to do so, no 
test is g i v e n . "However , upon the rece ip t of a swo rn r e p o r t of the a r r e s t i n g 
of f icer and the person au thor ized to admin is ter a chemical test that the p e r 
son a r res ted , af ter being adv ised of h is r i g h t s . . . w i l l f u l l y re fused to submi t 
to the test upon the request of the o f f i ce r , the D i v i s i o n shal l r evoke the d r i v i n g 
p r i v i l ege of the person a r res ted for s ix mon ths . " G . S . 2 0 - 1 6 . 2 ( c ) . F u r t h e r m o r e , 
evidence of the refusal is admiss ib le in the t r i a l o f the c r ime for w h i c h the 
defendant was a r res ted . G .S . 20-139.1. 

In o rde r fo r the l icense revocat ion to app ly the defendant must " w i l l f u l l y 
refuse" to take the test . Genera l l y speak ing , a w i l l f u l re fusa l is a re jec t ion 
of a request o r a command as the r esu l t of a pos i t i ve in ten t ion to d i sobey . 
Joyner v . Ga r re t t , 279 N . C . 226, 233 (1971). But there are also ways a person 
can w i l l f u l l y refuse a test desp i te the fact that he does not have a "pos i t i ve 
intent ion to d i s o b e y . " For example, in Seders v . Powel l , 39 N . C . A p p . 491 
(1979), the ar restee a rgued that h is re fusa l to take the test cou ld not be cons idered 
w i l l f u l because i t resu l ted not f rom any in tent ional act on h is pa r t but ra the r 
as a resu l t of h is acc identa l ly a l l ow ing the 30-minute l im i t under G . S . 20-16.2(a) 
to elapse wh i l e wa i t i ng for h is a t to rney to contact h im . T h e Cou r t of Appea ls 
d isagreed , c i t i ng Creech v.. A l e x a n d e r , 32 N . C . A p p . 139 (1977) for the ru le 
that a de lay on the par t of the defendant of over 30 minutes after be ing in formed 
of h is s ta tu tory r i g h t s w i l l const i tu te a w i l l f u l r e fusa l . T h e Cou r t conc luded 
that i t is not essential fo r the State to show that the ar res tee was made aware i 
of the passage of t ime in o rde r fo r h i s re fusa l to be cons idered " w i l l f u l . " \ 

Another example of a w i l l f u l re fusa l w i thou t a pos i t i ve in tent ion to d isobey 
is the f a i l u re o r i nab i l i t y of the defendant to cooperate. In Poag v . Powel l , 
39 N . C . A p p . 363 (1979), the chemical test operator exp la ined to the a r res tee 
what was r e q u i r e d of h im p h y s i c a l l y in t ak ing the test and the a r res tee placed 
h is mouth on the mouthpiece but no a i r sample su f f i c ien t fo r a read ing appeared . 
Th roughou t th is per iod , the ar restee ins is ted that he wanted to take the test . 
Never the less, the cour t found that he had w i l l f u l l y re fused , no t ing that the 
ins t rument had been tested and found to be w o r k i n g p r o p e r l y immediate ly before 
the test was admin is te red . In Bel l v . Powel l , 41 N . C . A p p . 131 (1979), a 
case w i t h facts s imi lar to those of Poag, the Cour t of Appea ls stated that pa r t 
of the requ i rement of G . S . 20-16.2 is that a person to be tested must fo l low 
the ins t ruc t ions of the test ope ra to r . A f a i l u re to fo l low such i ns t ruc t i ons , 
the cour t sa id , w i l l p rov i de an adequate basis for the t r i a l cou r t to conc lude 
that the ar res tee w i l l f u l l y re fused to take a breath t es t . 

It should be noted that un less a person has re fused to submi t to a chemical 
test after being taken before a chemical test operator or o ther med ica l l y qua l i f i ed 
person, there is no v a l i d w i l l f u l l r e fusa l . T h e p rocedura l r equ i remen t of 
making the request that defendant submi t to the test in the presence of the 
operator must be compl ied w i t h . See Op in ion of A t t o rney General to D r . A r t h u r 
J . McBay, 42 N . C . A . G . 326, 329 (1973) . 

( 
b. the r i g h t to add i t iona l tests 

If the defendant wants someone of his own choosing to admin is te r an 
addi t ional test , G .S . 20-16.2(a) (3) p rov ides that he has a r i g h t to have a qua l i f i ed 
person of his own choosing do so. Such a test is , however , " i n add i t ion to 
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any admin is te red at the d i r e c t i o n of the law enforcement o f f i c e r . " G . S . 20-
16.2(a) (3) . T h i s means that the defendant may not subst i tu te a test of his 
own choosing for the test requested by the law enforcement o f f i ce r . A l t hough 
a defendant has a r i g h t at any t ime to request an add i t iona l test of h is own 
choos ing, he cannot de lay the o f f i ce r ' s test for that purpose . If he refuses 
to take the test requested by the o f f i ce r , h is l icense may be revoked for s ix 
months , rega rd less of whether o r not he sought a test of his own choosing. 

As a compl imentary p r o v i s i o n to G . S . 20-16.2(a) (3) , G . S . 20-139.1 (d) 
r e q u i r e s any o f f icer in charge of the defendant to ass is t the defendant in contact ing 
a qua l i f i ed person fo r the purpose of adm in i s te r i ng an add i t iona l tes t . Presumably , 
th is means that e i ther the a r r e s t i n g of f icer or the chemical test operator could 
be r e q u i r e d to ass is t the defendant in contact ing a qua l i f i ed person. However , 
the f a i l u r e o r i nab i l i t y of the person tested to obta in an addi t iona l test w i l l 
not p rec lude admiss ion of the test g i v e n at the d i r ec t i on of the o f f i ce r . G .S. 
20-139.1(d) . 

What is the extent of the d u t y of an of f icer in ass is t ing a defendant in 
contact ing a qua l i f i ed person? The wo rd "contac t ing" appears to mean "es tab l ish ing 
communicat ion w i t h . " In most cases th is w i l l invo lve ass is t ing the defendant 
in te lephon ing the person selected. See Op in ion of A t to rney General to Howard 
0 . Cole , 40 N . C . A . G . 401 . In State v . Bunton, 27 N . C . A p p . 704 (1975), 
the Cou r t of Appea ls held that G .S. 20-139.1 (d) does not r e q u i r e that an of f icer 
t r anspo r t a defendant to a doc to r ' s of f icer o r hosp i ta l . It should also be noted 
that a defendant is so le ly respons ib le for pay ing the costs of an addi t ional 
test . It seems l i k e l y that the extent of an o f f i ce r ' s r e q u i r e d ef forts l ies somewhere 
between a l l ow ing defendant to make a s ing le phone cal l and d r i v i n g him to 
a hosp i ta l . T h e extent to w h i c h an o f f i cer ass is ts a defendant beyond a l l ow ing 
him use of the phone depends on the po l i cy of h is depar tment as wel l as the 
other du t ies he has to complete. The cases and statutes do not indicate whether 
a defendant should be g i ven a r i g h t to take an add i t iona l test before or after 
he is taken to the magistrate; un less the magis t ra te is close by and can complete 
h is du t ies in the case p r o m p t l y , i t seems best to a l low the defendant to exerc ise 
his r i g h t to an add i t iona l test before tak ing him to the magis t ra te , in o rder 
to i nsu re that the addi t iona l test is taken as soon as poss ib le . 

Is the add i t iona l test admiss ib le at t r ia l? It seems clear that it would 
be admiss ib le i f the defendant w ishes to present i t at t r i a l . But if the State 
t r i ed to of fer the add i t iona l test over defendant 's ob ject ion it could be argued 
that such use of the resu l t s wou ld v io la te the doc to r -pa t ien t p r i v i l e g e . However , 
the State could overcome that p r i v i l e g e by ob ta in ing a cour t o rder to a l low 
the a d m i s s i b i l i t y of the test . 

c . the r i g h t to cal l an a t to rney a n d / o r select a w i tness—the 30-minute 
r u l e 

A f u r t h e r requ i rement under G .S. 20-1 6. 2 (a) is that before a test is 
g i v e n the defendant must be permi t ted both to cal l an a t to rney and select a 
w i tness to v i e w the test ing p rocedures . However , " the test shal l not be delayed 
for th is pu rpose fo r a per iod in excess of 30 minutes f rom the t ime he is not i f ied 
of his r i g h t s . " G . S . 20-16.2 (a) (4) . 

T h e 30-minute t ime l im i ta t ion beg ins to r u n o n l y af ter a defendant has 
been e f fec t ive ly warned of th is s ta tu tory r i g h t s . In other wo rds , if the defendant 
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is warned of h is r i g h t s and then c a r r i e d some d is tance in a car w h e r e he has s—^ 
no access to a phone, that t rave l time w i l l not be counted as pa r t of the 30 m inu tes . ( \ 
See Opin ion of A t to rney General to Char les B . P ie rce , 41 N . C . A . G . 242 (1971). 

A l though a defendant must be g i v e n an adequate oppor tun i t y to exerc ise 
h is r i g h t s , the statute does not r e q u i r e that a chemical test opera tor a lways 
wa i t the fu l l 30 minutes before admin i s te r i ng the test . A de lay of less than 
30 minutes af ter adv is ing defendant of h is r i g h t s is pe rm iss ib le w h e r e he makes 
no effort to exerc ise h is r i g h t s or exp ress l y wa ives them. See State v . L l o y d , 
33 N . C . A p p . 370 (1977). However , mere s i lence on the pa r t of the defendant 
should not be in te rpre ted by the o f f icer to be a Waiver . If the defendant does 
noth ing in the way of exe rc i s ing h is r i g h t s fo r the f i r s t 15 minutes af ter be ing 
informed of them but then decides to cal l an a t to rney , he s t i l l has 15 more minutes 
to do so. T h u s , i f an operator w ishes to admin is te r the test before the 30-minute 
per iod has exp i r ed , i t wou ld be best to obta in a w r i t t e n w a i v e r of r i g h t s form 
s igned by the defendant or a speci f ic o ra l w a i v e r . 

It should be noted that the regu la t ions of the Department of Human Resources 
requ i r e that an operator observe a defendant for 20 minutes before the breath 
test is admin is tered in o rde r to insure that the defendant does not eat o r d r i n k 
any th ing or b u r p , etc. T h i s time per iod can s tar t f rom the moment the operator 
begins observ ing the defendant ra the r than af ter defendant has been adv ised 
of his r i gh t s , but it must be cont inuous. If the opera to r ' s observa t ion is i n t e r r u p t e d 
for any reason before the 20 minutes is u p , the observat ion pe r iod must beg in 
again. A lso , the test must be immediately preceded by at least 20 minutes 
of un in te r rup ted observat ion by the ope ra to r . . x 

( ; 
Is the 30-minute l imi tat ion in conf l i c t w i t h a defendant 's genera l r i g h t / 

to communicate w i t h counsel? G . S . 15A-501 (5 ) , d iscussed p r e v i o u s l y in th is 
paper , p rov ides that a defendant must be a l lowed a " reasonable t ime and reasonable 
oppor tun i ty to communicate w i t h counse l . " In Pr ice v . Department of Motor 
Veh ic les , 36 N . C . A p p . 698 (1978), the cour t imp l ied that the 30-minute l imi ta t ion 
should not app ly to the defendant 's r i g h t to confer w i t h counsel w i t h i n a " reasonable 
t ime . " However , th is impl icat ion was f l a t l y re jected in the recent case of Seders 
v . Powel l , 39 N .C. A p p . 491 (1979). The cour t stated that s ince a defendant 
Fas no const i tu t ional r i g h t to communicate w i t h counsel p r i o r to tak ing a breath 
test , any r i g h t to consul t w i t h one's a t torney is sole ly a matter of s ta tu to ry 
r i g h t . G . S . 20-16.2 (a) (4) expresses an in tent to place a 30 minute l imi ta t ion 
on the time that a chemical test may be de layed fo r any purpose ; t he re fo re , 
the cour t sa id, a defendant has no r i g h t to de lay a test in excess of 30 minutes 
wh i le t r y i n g to contact an a t to rney , and any such delay w i l l be t reated as a 
w i l l f u l re fusa l . 39 N .C . A p p . at 495. If the defendant is hav ing t r oub le contact ing 
h is a t to rney , however , an of f icer in h is d i sc re t i on may a l low defendant a few 
extra minutes to reach h im. 

6. The effect of f a i l u re to adv ise defendant of his s ta tu to ry r i g h t s 

As mentioned p r e v i o u s l y , i t is a requ i remen t of G.S . 20-16.2 (a) that 
a defendant be informed both o r a l l y and in w r i t i n g of h is s ta tu tory r i g h t s ; 
the operator must s ign the w r i t t e n document i n fo rm ing the defendant of h is 
r i g h t s . Fa i lu re on the par t of an of f icer to read any one of these r i g h t s or 
to f u r n i s h the s igned document w i l l be su f f i c ien t e r r o r to make the test resu l t s / 
inadmiss ib le (see State v . F u l l e r , 24 N . C . A p p . 38 (1974)) , and w i l l p rec lude V _ ^ 
a s i x -month revocat ion for w i l l f u l l y re fus ing the breath tes t . 
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What if a l l four of the r i g h t s a re read to the defendant bu t one is read 
incor rec t l y? T h e test for a d m i s s i b i l i t y in th i s s i tua t ion w i l l be whether defendant 
can show he was p re jud iced by th is mis take. In State v . Green, 27 N . C . A p p . 
491 (1975), defendant was i nco r rec t l y to ld that he had a r i g h t to have a qua l i f i ed 
person of h is own choosing admin is te r the chemical test at the d i rec t i on of 
a law enforcement o f f i ce r . T h e cou r t held that th is was not p re jud ic ia l e r r o r 
because had the defendant ava i led h imsel f of th i s r i g h t , the of f icer wou ld have 
got ten the person requested and wou ld have undoub ted ly known that the actual 
pu rpose was to have an add i t iona l test admin i s te red . 

7. Defendant must v o l u n t a r i l y submi t to the test 

T h e resu l t s of a chemical test a re p r o p e r l y admi t ted into evidence on l y 
upon a showing that the defendant v o l u n t a r i l y submit ted to the test . 2 Strong 
Index 2d, C r i m . Law 264. If the re is ev idence of coerc ion by a law enforcement 
o f f icer in ob ta in ing the defendant 's submiss ion, the test resu l ts w i l l not be 
admiss ib le . State v . Mob ley , 273 N . C . 471 (1968). What acts of a law enforcement 
o f f icer should be cons idered coercive? The key quest ion is whether these 
acts af fect the vo lun ta r i ness of a defendant 's submiss ion to take the test . For 
example, an i l legal a r r e s t , as long as i t is unaccompanied by v io len t or oppress ive 
c i rcumstances , is no more coerc ive than a legal a r r e s t . State v . Eubanks, 
283 N . C . 556 (1973) . 

A mis representa t ion of the law w i l l in most cases const i tu te coerc ion. 
In State v . Mob ley , 273 N . C . 471 (1968), an of f icer i nco r rec t l y to ld the defendant 
that if he re fused to take the b rea th test it wou ld be used as an assumpt ion 
of g u i l t aga ins t him in c o u r t . The Supreme Cour t held that th is statement 
coerced the defendant to take the test aga ins t h is w i l l , and it o rde red a new 
t r i a l in w h i c h the resu l t s of the breath test could not be used. 

As long as a statement by an of f icer is a t rue representa t ion of the law, 
i t w i l l not amount to coerc ion . In State v . Co ley , 17 N .C. A p p . 443 (1973), 
co r rec t statements by an of f icer to the defendant that his refusal could be used 
as ev idence in cou r t aga ins t h im and that he had 30 minutes to secure an a t to rney 
or a w i tness we re held not to be coerc ive . 

B . Per formance of the Chemical Tes t 

A f te r the chemical test opera tor has adv ised defendant of his s ta tu tory 
r i g h t s and the app rop r i a te wa i t i ng per iods have passed, the a r res t i ng of f icer 
mus t , in the presence of the ope ra to r , ask the defendant to take the test . 
G . S . 2 0 - 1 6 . 2 ( c ) . If the defendant agrees to submi t , the test ing procedure 
beg ins . If he re fuses , the t ime of re fusa l should be recorded so that it may 
be used as ev idence at t r i a l . Even if the defendant indicated ear l ier that he 
wou ld re fuse , the request should be made and the re fusa l recorded to show 
that the operator was ready and w i l l i n g to admin is ter the test after adv i s ing 
defendant of h is r i g h t s . See Dur land v . Peters, 42 N . C . A p p . 26 (1979). 

In o r d e r fo r the breath test to be cons idered v a l i d under G .S . 20-139.1 ( b ) , 
the chemical ana lys is must be per formed accord ing to the methods approved 
by the Commission fo r Health Serv ices . The commission also spec i f i ca l ly approves 
the va r i ous models and des igns of chemical breath test inst ruments accord ing 
to accu racy , r e l i a b i l i t y , and e f f ic iency of opera t ion . T h e approved methods 
o f pe r f o rm ing b rea th tests on the app roved models a r e set out in Chapter 7B, 
sect ions .0300-.0308 of the Nor th Caro l ina A d m i n i s t r a t i v e Code. Each step 
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must be s t r i c t l y fo l lowed. It is impor tant to remember when , fo l l ow ing the steps 
that the Code requ i res that a defendant f i r s t be obse rved at least 20 minutes 
before a sample is taken to i nsu re that he has not ingested a lcohol ic beverages 
or other f l u i d s , r egu rg i t a ted , vomi ted , eaten or smoked. 

It is c ruc ia l that a chemical test operator rea l i ze that ev idence must 
be produced in cour t showing that he compl ied w i t h the requ i rements of G . S . 
20-139.1 (b) . It is not enough that the test was in fact per formed p r o p e r l y ; 
the evidence must show that i t was per formed p r o p e r l y . Mere test imony by 
the operator that he p r o p e r l y per fo rmed the test is not suf f ic ient ; a foundat ion 
must be laid tend ing to show that a chemical ana lys is of the defendant 's b rea th 
was per formed accord ing to methods approved by the Commission for Heal th 
Serv ices . See State v . G r a y , 28 N . C . A p p . 506 (1976). For th i s reason ,an 
Operat ional Check l is t fo r the ins t rument used is an impor tan t e v i d e n t i a r y dev i ce . 
T h i s check l i s t is a form p rov ided to opera tors w h i c h , if fo l lowed, insures 
that the test was per formed in accordance w i t h the regu la t ions of the Commission 
for Health Serv ices. If it is d i sp layed in cou r t , the completed l is t w i l l p r o v i d e 
a proper foundat ion for a d m i s s i b i l i t y and the State w i l l have met i ts b u r d e n 
of p rov i ng compliance w i t h G . S . 20-139.1 (b) . 

Prov ing that the breath test ins t rument was checked and w o r k i n g p r o p e r l y 
when the test was per formed is another impor tant foundat ion requ i remen t for 
the admiss ib i l i t y of test r esu l t s . Methods and requ i rements of p reven t i ve maintenance 
a re set out in Chapter 7B, sect ions .0305 and .0306 of the regu la t ions . T h e 
operator must show that the ins t rument had been subjected to maintenance 
tests at least once a month and that the ins t rument was checked at the t ime y v 

y 

les is a i least once a monin ana m a i m e ins t rument was cnecKea a i me ume , 
of the test . ( 

Af ter the breath test has been admin is te red , the statute r e q u i r e s the 
operator to complete a fo rm l i s t ing the defendant 's name, the t ime of a r r e s t 
and the t ime and resu l ts of the breath test; a copy of the completed form must 
be fu rn i shed to the defendant or his a t to rney before any t r i a l o r p roceed ing 
where the resu l ts may be used. G . S . 20-139.1 ( e ) . T h e r e is no requ i remen t 
that the defendant be f u rn i shed a copy of the resu l t s at the t ime of the test 
i tse l f . However , the defendant or his a t to rney must be sent a copy if the State 
intends to use the breath test resu l t s as ev idence in a c r im ina l t r i a l , a n d f a i l u r e 
to so not i fy make the test resu l t s admiss ib le . Op in ion of A t t o rney General 
to J . Ray B raswe l l , N . C . A . G . (19 Oct . 1978). T h u s , it is a better p rac t i ce 
to g i ve the defendant a copy of the form l i s t i ng the b rea th test r e s u l t s , t ime 
of test , and t ime of a r r e s t immediate ly after adm in i s t e r i ng the tes t . In p rac t i ce 
th is informat ion is usua l l y recorded on the same form used by the operator 
to inform the defendant of his r i g h t s under G .S. 20-16. 2 (a) . For blood tes ts , 
there is apparen t l y no s ta tu tory requ i rement that the defendant o r his a t to rney 
be fu rn i shed w i t h a copy of the resu l t s of the test before t r i a l , bu t it m igh t 
be a good idea to send the resu l t s anyway as a matter of cour tesy and convenience; 
however , the operator must g i v e the defendant tak ing the blood test a s igned 
document in fo rming him of his r i g h t s under G . S . 20-16.2(a) . 

C . T h e Blood Test 

A l though used s p a r i n g l y in Nor th Caro l ina , blood tests a re au thor i zed 
under the impl ied consent statute and an of f icer may choose to des ignate a 
blood test in l ieu of the more f r equen t l y used breath tests . In fact , the w o r d i n g u 
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of the statute suggests an of f icer m igh t be able to request that both a blood 
test and a b rea th test be admin is te red because the statute spec i f ica l ly states 
that a chemical test o r tests may be requested . G .S. 20-1 6 . 2 ( a ) . Whether 
th is is t r ue o r not , the des ignat ion of w h i c h chemical test is to be admin is te red 
is the o f f i ce r ' s choice and not the de fendant ' s . A defendant may request an 
add i t iona l test , bu t he must submi t to the o f f i ce r ' s des ignated test in o rder 
to comply w i t h G . S . 20-16.2 . 

A defendant has the same r i g h t s under G . S . 20-16.2 rega rd ing a blood 
test as he does for a b rea th test . He must be a r res ted f i r s t by an of f icer hav ing 
reasonable g r o u n d s to be l ieve he was d r i v i n g under the inf luence before he 
has to submi t to the tes t . He must also be in formed (o ra l l y and in w r i t i n g ) 
of his s ta tu tory r i g h t s by a person au thor ized to admin is te r a chemical test 
(no rma l l y that is done by a breath test operator ; in a few instances, a person 
author ized by the Commission for Health Serv ices to analyze blood for alcohol 
content may in form the defendant of his r i g h t s — i n most places, however , that 
blood ana lys is is not done l oca l l y ) : the r i g h t to re fuse the test, the effect 
of his re fusa l , the r i g h t to have an add i t iona l test admin is te red , and the r i g h t 
to cal l an a t to rney and select a w i tness w i t h i n 30 minu tes . G .S. 20-16.2 (a) . 
However , the 20-minute observa t ion per iod r e q u i r e d by the Department of 
Human Resources before admin i s te r i ng a b rea th test is not requ i red for blood 
tests . 

T h e ana lys is of a defendant 's b lood, l i ke the b rea th test , must be per formed 
by a person who possesses a va l i d pe rm i t f rom the Department of Human Resources. 
When a person submi ts to a blood test , however , o n l y a phys ic ian , nurse o r 
other qua l i f i ed person may w i t h d r a w the blood for the purpose of ana lys is . 
As long as that qua l i f i ed person is not neg l igent in w i t h d r a w i n g the b lood, 
he w i l l not be subject to any c r im ina l o r c i v i l act ion for assault and ba t te ry . 
G . S . 20-139.1. 

D. T h e Revocat ion Hear ing 

If a defendant w i l f u l l y re fuses to submi t to a chemical test as requested 
by the a r r e s t i n g o f f i ce r , the chemical test operator and a r res t i ng of f icer must 
each send a sworn a f f i dav i t to the D iv i s i on of Motor Veh ic les js ta t ing that a 
defendant was adv ised of his r i g h t s under G .S. 20-16.2 (a) but w i l l f u l l y re fused 
to submi t to the tes t . Upon rece ip t of th is a f f i dav i t , the D iv i s ion revokes the 
defendant 's d r i v e r ' s l icense for s ix months. G . S . 20 -16 .2 ( c ) . However , 
i f the defendant w i t h i n th ree days of his not ice of revocat ion makes a w r i t t e n 
reques t , he rece ives a hear ing before the revocat ion becomes ef fect ive. 

T h e scope of the revocat ion hear ing inc ludes four issues: (1) whether 
the law enforcement of f icer had reasonable g r o u n d s to be l ieve the defendant 
had been d r i v i n g o r opera t ing a motor veh ic le upon a h ighway or pub l i c veh icu la r 
area wh i l e under the in f luence of in tox ica t ing l i quo r ; (2) whether the defendant 
was placed under a r res t ; (3) whether the defendant w i l l f u l l y refused to submi t 
to the test upon the request of the o f f icer ; and (4) whether the defendant was 
in formed of his r i g h t s under G .S. 20-16.2 (a) . The hear ing w i l l be held in 
the county where the a r r e s t was made, and if the revocat ion is susta ined, 
the defendant has a r i g h t to a hear ing do novo in super io r cou r t . G . S . 20-
16 .2 (d) . 
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A t the revocat ion hea r i ng , i t is not the hear ing o f f i ce r ' s d u t y to dec ide 
whether a defendant is innocent o r g u i l t y of the offense he is charged w i t h . \ 
T h e o n l y evidence ra ised w i l l be the ev idence dea l ing w i t h the four issues 
l is ted above. Revocation hea r i ngs , wh i ch a re c i v i l in na tu re , and DUI p roceed ings , 
wh i ch a re c r im ina l in na tu re , a re to ta l ly independent of each o the r . In other 
w o r d s , an acqui t ta l r esu l t i ng f rom the DUI proceed ing w i l l not affect a de fendant 's 
revocat ion proceed ing . If a hea r ing of f icer f i nds that defendant was a r r e s t e d 
on reasonable g rounds to be l ieve a v io la t ion o c c u r r e d , that defendant w i l l f u l l y 
refused to take a breath test and that a l l necessary p rocedures were compl ied 
w i t h by the a r res t i ng of f icer and the ope ra to r , the de fendant 's l icense wil l-
be revoked for s ix months, rega rd less of the f i n d i n g s of the cour t in a c r im ina l 
p roceed ing. 

A t the request of the defendant , the hear ing of f icer must subpoena the 
a r res t i ng of f icer and chemical test operator to appear and g i v e test imony at 
the hea r ing . G .S . 2 0 - 1 6 . 2 ( d ) . When tes t i f y ing at the hea r i ng , it is v e r y impor tant 
that the a r res t i ng off icer and opera tor have a spec i f ic reco l lec t ion of the facts 
s u r r o u n d i n g the a r res t and the admin i s t ra t i on of the b rea th tes t . For t h i s 
reason, both persons should take deta i led notes on the day in quest ion to i nsu re 
that they w i l l be able to g i ve an accurate account of the events if the defendant 
requests a hear ing . In add i t i on to insure that the p a p e r w o r k is in o r d e r , the 
of f icer should check the a f f idav i t s to insure that the t imes and dates of a r r e s t 
and refusal a re co r rec t , that the fo rms a re p r o p e r l y and f u l l y completed, and 
that the a f f idav i t is p r o p e r l y no ta r i zed . F i n a l l y , the of f icer should be sure 
that any handwr i t i ng on the form is leg ib le . 


