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On September 4, 1979, the Nor th Carol ina Supreme Cour t dec ided three 
cases i n v o l v i n g the capital punishment sentencing statute, G .S . 15A-2000. 
They were State v . C h e r r y (No. 47 -Meck lenbu rg ) , State. v . Goodman (No. 
46-Cumber land) , and State v . Johnson (No. 63-Cleveland) . A ma jo r i t y of 
the jus t ices (Branch , Copeland, Exum, B r i t t ) jo ined in the op in ion of the 
cour t in each case. Jus t ice Car l ton wro te a c o n c u r r i n g op in ion that exp la ined 
what he be l ieved to be the ho ld ings in each case and spec i f i ca l l y reserved his 
v iews on what he perce ived to be d i c ta . Just ice Husk ins wro te a c o n c u r r i n g 
op in ion s tat ing that he suppor ted the ma jo r i t y op in ion in each case and jo ined 
Just ice Car l t on ' s c o n c u r r i n g op in ion , wh i ch he bel ieved co r rec t l y analyzed 
the resu l ts in the cases. Just ice Brock d i d not par t i c ipa te . T h i s memorandum 
attempts to b r i e f l y summarize the main points in the op in ions of the cour t in 
these cases. Each sect ion g ives the name of the case that suppor ts the d i scuss ion . 

AGGRAVATING CIRCUMSTANCES 

1. The agg rava t i ng c i rcumstance in G . S . 15A-2000 (e) (3) ( p r i o r conv ic t ion 
of fe lony i n v o l v i n g v io lence) must be a fe lony conv ic t ion that occu r red before 
the events f rom wh ich the murder arose. State v . Goodman. (The reader should 
remember, however , that the General Assembly in Ch. 565 of the 1979 Session 
Laws, ef fect ive May 14, 1979, added a new aggrava t ing c i rcumstance that inc ludes 
cr imes of v io lence—not j us t conv ic t ions—agains t other persons w h i c h were a 
par t of a course of conduct d u r i n g w h i c h the mu rde r occu r red . 

2. The aggrava t ing c i rcumstance in -2000(e) (4) (murder committed for purpose 
of avo id ing o r p reven t i ng lawful a r res t o r ef fect ing an escape f rom custody) 
requ i res ev idence f rom wh i ch the j u r y can infer that at least one purpose 
mot ivat ing the k i l l i n g was the defendant 's des i re to avoid subsequent detect ion 
and apprehens ion fo r his c r ime. The death alone is not enough to invoke th is 
fac tor . The cour t held that the evidence in State v . Goodman was suf f i c ien t , 
since it showed that af ter the v i c t im was shot and cut but was s t i l l a l i ve , the 
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defeqdant expressed concern that if the pol ice found the v ic t im he would tel l 
them what had happened. The defendant k i l l ed him sometime la ter . 

o 

The cour t also held that the t r ia l j udge e r red in submi t t ing both -2000(e) (4) 
and -2000(e) (7) (murder committed to d i s r u p t or h inder lawful exercise of a 
governmenta l func t ion o r enforcement of laws) when they were based on the 
same, ev idence. Th i s resul ted in an unnecessary dup l i ca t ion of aggrava t ing 
c i rcumstances. 

3 . When a defendant is convic ted of f i r s t - deg ree murder based solely on 
the f e l o n y - m u r d e r t h e o r y , the u n d e r l y i n g fe lony may not be used as an aggravat ing 
c i rcumstance under -2000(e) (5) . State v . C h e r r y . However, the unde r l y i ng 
fe lony may be used if the defendant is convicted by the use of both theor ies, 
p remed i ta t i on -and-de l ibe ra t ion and f e l o n y - m u r d e r , or by premedi tat ion and 
de l ibe ra t ion alone. State v . Goodman. Based on these r u l i n g s , a defendant 
should request the t r i a l judge to requ i re the j u r y to speci fy the theory or 
theor ies upon wh i ch they have found the defendant g u i l t y . If the j u r y specif ies 
on l y f e l o n y - m u r d e r , the u n d e r l y i n g fe lony may not be used as an aggrava t ing 
c i rcumstance. 

4. The cour t held that -2000(e) (9) (murder was especial ly heinous, a t roc ious, 
o r c rue l ) is d i rec ted at " the conscienceless o r p i t i less cr ime wh ich is unnecessar i ly 
tor tuous to the v i c t im" and is l imi ted to acts done to the v ic t im d u r i n g the com­
miss ion of the mu rde r i tse l f . It approved the t r i a l j udge ' s ins t ruc t ion in State 
v . Gopdman: 

You are ins t ruc ted that the words "espec ia l ly heinous, atrocious or c rue l " 
means ex t remely o r especia l ly or p a r t i c u l a r l y heinous or atrocious or 
c r u e l . Y o u ' r e ins t ruc ted that "he inous" means ext remely wicked or 
shock ing ly e v i l . A t roc ious means marked by or g i ven to extreme w i cked ­
ness, b r u t a l i t y o r c r u e l t y , marked by extreme v io lence or savagely f i e rce . 
It means out rageous ly w icked and v i l e . "C rue l " means designed to in f l i c t 
a h igh degree of pa in , u t te r l y ind i f fe rent t o [ , ] or enjoyment of [ , ] the 
su f fe r ing of o thers . 

Upon defendant 's request , the t r i a l j udge must ins t ruc t the j u r y that 
"not eve ry murde r is necessar i ly especia l ly he inous, a t roc ious, or c rue l in 
the sense those words are used" in -2000(e) (9) . State v . Johnson. 

MITIGATING CIRCUMSTANCES 

1 . The defendant has the bu rden of p r o v i n g mi t iga t ing circumstances by a 
preponderance of the ev idence. (The statute was s i lent on th is po in t . ) If a l l 
the ev idence, if be l ieved, tends to show that a pa r t i cu la r mi t igat ing c i rcumstance 
ex i s t s , the defendant is en t i t l ed , upon h is reques t , to a peremptory ins t ruc t ion 
on the issue. State v . Johnson. 

o 

2. S l igh t in tox icat ion is not suf f ic ient as a mi t iga t ing c i rcumstance under 
-2000(f ) (6) (defendant 's capaci ty to apprec ia te the c r im ina l i t y of his conduct 
or to conform his conduct to the requi rements of law was impa i red) , a l though 
it may be considered under -2000(f) (9) . In o rde r to raise an issue under 
-•-2000(f) (6) , in tox icat ion must affect the defendant 's a b i l i t y to understand 
and cont ro l h is ac t ions. The cour t approved the fo l low ing j u r y ins t ruc t ion 
in State v . Goodman, where in tox icat ion was the on ly impa i r ing factor: 

o 
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Gene ra l l y , v o l u n t a r y in tox icat ion is not a legal excuse for c r ime. However , 
if you bel ieve that he had been d r i n k i n g and was d r u n k or intoxicated 
and that th is impaired his mental and phys ica l capaci ty to appreciate the 
c r i m i n a l i t y of his conduct , o r to conform his conduct to the requi rements 
of the law, then you should [ judge descr ibes how to answer quest ions 
posed] 

3. The cour t held in State v . Johnson that the t r i a l j udge inadequately 
def ined -2000(f ) (6) in his j u r y ins t ruc t ions . The defendant pled g u i l t y to 
f i r s t - d e g r e e murder and at the sentencing hear ing had a psych ia t r i s t test i fy 
that his mental capacit ies were impai red at the t ime of the m u r d e r . 

Th i s is the insuf f ic ient i ns t ruc t ion : 

The t h i r d mi t iga t ing c i rcumstance l isted is: The capaci ty of the defendant 
to apprec ia te the c r i m i n a l i t y of his conduct or to conform his conduct to 
the requ i rements of law was impa i red . That means his capacity to recognize 
what he was do ing was a c r im ina l act o r his capaci ty to fol low the law 
was lessened by reason of an impairment of his capaci ty in those respects. 

The cour t exp la ined the prob lem w i t h th is ins t ruc t ion : 

On th is state of the reco rd , then, the t r i a l cour t ' s c ryp t i c reference 
to th is m i t iga t ing c i rcumstance in the de f in i t iona l por t ion of his ins t ruc t ions 
was p r e j u d i c i a l l y insu f f i c ien t . Defendant was ent i t led to a fu l le r treatment 
of the issue. The t r i a l cour t should have exp la ined the d i f ference between 
defendant 's capaci ty to know r i g h t f rom w r o n g wh i ch defendant conceded 
he possessed, and the impai rment of his capaci ty to appreciate the c r i m i ­
na l i t y of his conduct f rom w h i c h his evidence indicated and he contends 
he suf fered. While defendant m igh t have known that his conduct was 
w r o n g , he migh t not have been able to apprec ia te , i . e . , to f u l l y comprehend, 
o r be f u l l y sens ib le , of its wrong fu lness . Fu r the r wh i le his capacity to 
so appreciate the wrong fu lness of h is conduct m igh t not have been tota l ly 
ob l i te ra ted , i t might have been impai red, i . e . , lessened or d imin ished . 
The t r i a l cour t should also have more ca re fu l l y expla ined that even i f 
there was no impairment of defendant 's capaci ty to appreciate the c r im ina l i t y 
of his conduct , the j u r y should nevertheless f i nd the existence of th is 
m i t i ga t ing factor if it bel ieved that defendant 's capaci ty to conform his 
conduct to the law, i . e . , his capaci ty to r e f r a i n f rom i l legal conduct , 
was impaired . Aga in , th is does not mean that defendant must who l l y 
lack a l l capaci ty to conform. It means on ly that such capacity as he might 
o therwise have had in the absence of his mental defect is lessened or 
d im in i shed because of the defect . 

4 . The cour t held in State v . C h e r r y that -2000(f) (9) ( "any other c i rcumstance 
. . . [ hav i ng ] m i t iga t ing va lue" ) a l lows the defendant to introduce on ly re levant 
ev idence concern ing the defendant , h is character o r r eco rd , or the c i rcumstances 
of the offense. The t r i a l j udge p r o p e r l y excluded the fo l low ing evidence f rom the 
sentencing hear ing : (1) an a f f idav i t f rom a New Mexico ex -conv ic t showing that 
he had been rehabi l i ta ted after release f rom p r i son (he had been under a death 
sentence at one t ime) ; (2) an a f f i dav i t of Dr . Wi l l iam Bowers stat ing that the death 
pena l ty is coun te rp roduc t i ve as a de te r ren t to cr ime; (3) a newspaper repor te r ' s 
a f f idav i t s tat ing that he bel ieved that sometimes innocent people were executed; 
and (4) several m in is te rs ' a f f idav i t s express ing the i r re l i g ious opposi t ion to the 
death pena l ty . 



- 4 - , 

5. A defendant must request the t r i a l j udge to inc lude in his j u r y i ns t ruc t ions 
pa r t i cu la r items ( e . g . , good charac te r , model p r i soner s ince a r res t ) of m i t i ­
ga t ing value under -2000(f) (9) . O therw ise , the t r i a l j udge may s imp ly i ns t ruc t 
the j u r y that it may consider any c i rcumstance w h i c h it f i nds to have m i t i ga t ing 
va lue under the subd iv i s i on . The t r i a l j udge is not r e q u i r e d to s i f t the ev idence 
to f ind possible mi t iga t ing c i rcumstances. State v . Goodman; State v . Johnson . 

Upon defendant 's request , the t r i a l j udge must submit to the j u r y in w r i t i n g 
a l is t of a l l mi t igat ing c i rcumstances suppor ted by the ev idence—those c i r c u m ­
stances enumerated by -2000(f ) (1 ) - (8 ) as we l l as those the defendant has 
speci f ied under -2000(f) (9 ) . State v . Johnson. 

OTHER JURY INSTRUCTIONS 

1 . The cour t suggested the fo l low ing w o r d i n g , "Do you f i nd beyond a reasonable 
doubt that the aggrava t ing c i rcumstances found by you ou twe igh the m i t i ga t ing 
c i rcumstances found by you?" be used instead o f , "Do you f ind beyond a reasonable 
doubt that the mi t igat ing c i rcumstances are insuf f i c ien t to ou twe igh the agg rava t i ng 
c i rcumstances?" . State v . Goodman. 

2. It would be e r ro r for a t r i a l j udge to i ns t ruc t the sentencing j u r y that they 
might recommend a sentence of l i fe impr isonment even though they found a g g r a ­
va t ing c i rcumstances outweighed mi t iga t ing c i rcumstances. State v . Goodman. 

PLEA BARGAINING / ^ 

If the State has evidence to p rove an agg rava t i ng c i rcumstance beyond a 
reasonable doubt , the prosecutor may not promise to s i t qu ie t at the sentenc ing 
hear ing in exchange for a g u i l t y plea to f i r s t - d e g r e e m u r d e r . If the prosecutor 
has no such evidence, he may announce that fact to the cou r t . A l t h o u g h a sen­
tencing j u r y then must s t i l l be impanel led, the j udge may sentence the defendant 
to l i fe imprisonment w i thout hav ing the j u r y consider the case. State v . Johnson. 
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