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The Fair Sentencing Act , enacted as Ch. 760 of the 1979 Session Laws, 
does not go into effect until July 1, 1980. The Institute plans to include in­
formation on the provisions of the Fair Sentencing Act in its regular programs 
for judges, prosecutors, public defenders, probation/parole officers, and 
others during the Spring of 1980. However, because there has been so much 
interest in the subject, I am sending you the attached copy of a summary of 
the bi l l , written by me and reprinted from North Carolina Legislation 1979. 
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P R E S U M P T I V E S E N T E N C I N G Q 

The p resumpt i ve or " f a i r " sentencing act , enacted as Ch. 760 (S 560), 
was the cornerstone of the Gove rno r ' s c r ime-con t ro l p rog ram in the 1979 
session. App l icable to felonies committed on or after J u l y 1, 1980, the 
act is intended to make pun ishment for felonies more ce r ta in , f a i r , and 
even-handed by regu la t ing the-sentencing supe r io r cour t judge 's d i sc re t i on . 
But the act leaves cer ta in impor tant areas of th is d i sc re t ion unregu la ted . 
In summary , the act: 

Classi f ies felonies into 10 classes (A th rough J) accord ing to the maximum 
p r i son terms author ized by law. (In most instances, the maximum 
terms of present law are unchanged; an except ion is "up to l i fe" maximums, 
wh i ch are each changed to e i ther 40 or 50 yea rs . ) 
Sets a "p resumpt i ve " (standard) p r i son term for each felony other 
than Class A and B felonies ( f i r s t - deg ree m u r d e r and f i r s t - deg ree 
rape) , w h i c h the sentencing judge must impose unless he g ives w r i t t e n 
reasons for not do ing so. 
Preserves the sentencing j udge ' s d i sc re t i on to suspend a p r i son 
te rm, impose probat ion supe rv i s i on , sentence the defendant as a 
committed you th fu l of fender (CYO), and impose consecut ive terms 
for mu l t i p le offenses w i thou t g i v i n g any reasons. 
Faci l i tates appel late rev iew of sentences when defendants des i re i t . 
Grants d a y - f o r - d a y c red i t toward serv ice of a felony p r i son term 
for good behav ior (o r , more accura te ly , for avo id ing major miscon­
duct) w h i l e in p r i son and al lows the Secretary of Correct ion to g r a n t 
a p r i sone r add i t iona l "ga in t ime" c red i t for w o r k and mer i to r ious 
conduct . 
Abo l ishes paro le for felons except for (a) parole from l i fe sentences 
(for f i r s t - deg ree murde r and f i r s t - d e g r e e rape) , (b) parole for felon 
CYOs, and (c) " r e - e n t r y paro le" for other felons for last 90 days 
of the i r p r i son term. 

' Class i f icat ion of Felonies. The act c lassi f ies felonies into 10 classes, 
A th rough J , mak ing few changes in present maximum punishments and def in i t ions 
of c r im ina l offenses . Class A offenses ( f i r s t -deg ree murde rs only) remain 
pun ishab le by death or l i fe impr isonment under present cap i ta l -sentenc ing 
p rocedures , and if sentenced to l i fe , the m u r d e r e r is e l i g ib le for paro le 
at 20 yea rs . Class B ( f i r s t -deg ree rape on ly) is pun ishab le by mandatory 
l i fe impr isonment , w i t h paro le e l i g i b i l i t y at 20 y e a r s . (Under present state 
law, f i r s t - deg ree rape is pun ishab le by e i ther death or l i fe impr isonment , 
but the death penal ty has been held uncons t i tu t iona l . ) Felonies in other 
classes c a r r y these maximum terms: C—50 yea rs , D—40 years , E—30 yea rs , 
F—20 years , G —15 yea rs , H—10 yea rs , I — f ive yea rs , and J — three yea rs . 
In most instances, c lass i f ied felonies re ta in the maximum p r i son term p rov ided 
by present law. 

Presumpt ive Pr ison T e r m . The act sets a "p resumpt i ve " or s tandard 
p r i son term for each class of felonies other than A and B. Th is p resumpt i ve 
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term depends not on ly on the class to wh i ch a fe lony belongs bu t also on 
the type and ser iousness of p rev ious felony convic t ions the defendant has 
had d u r i n g the past 10 yea rs . For example, i f a defendant was convicted 
of felonious la rceny , a Class H of fense, the presumpt ive term would be three 
years and s ix months if he had no p r i o r fe lony conv ic t ions , f ive years if 
he had one p r i o r conv ic t ion of a fe lony lower than Class H, and s ix years 
i f he had one p r i o r conv ic t ion of a h ighe r - c l ass fe lony or two or more p r i o r 
conv ic t ions of lower -c lass fe lon ies. 

Whatever the p resumpt ive p r i s o n term is for the defendant 's pa r t i cu la r 
offense and p r i o r felony conv ic t ions , the sentencing judge must impose it 
unless he f inds—and states in w r i t i n g — reasons for imposing a longer or 
sho r te r te rm. Such reasons may inc lude any factor the j udge wishes to consider 
that is re levant to the purposes of sentenc ing. The act def ines these purposes 
as: pun ishment of the defendant commensurate w i t h the i n j u r y caused by 
the c r ime, considerat ion of c i rcumstances re levant to h is degree of cu lpab i l i t y ; 
res t ra in t of dangerous of fenders; de te r rence of cr ime; and rehab i l i ta t ion 
of o f fenders . The re are cer ta in aggrava t ing and mi t iga t ing factors that 
the judge must consider in sentencing every fe lon. These inc lude the amount 
of bod i l y i n j u r y and p rope r t y loss or damage caused by the c r ime, whether 
the defendant induced others to par t i c ipa te in the c r ime, and his age and 
mental cond i t ion . The judge is free to assign whatever importance he chooses 
to the factors he cons iders , as long as he g ives h is reasons for imposing 
an o the r - t han -p resumpt i ve p r i son te rm. 

Appel la te Review of Sentence, The act faci l i tates appel late rev iew 
of felony sentences by r e q u i r i n g a w r i t t e n record of reasons for an o ther -
than-p resumpt i ve p r i son term. (Now no such record is r e q u i r e d , w i t h the 
resu l t that if a defendant claims that h is sentence was imposed for improper 
reasons, the appel late cour t has l i t t le choice but to assume that the sentencing 
judge acted p rope r l y as long as the sentence is w i t h i n the w ide range author ized 
by law.) Under the new law, if the defendant wants the North Carol ina Court 
of Appeals to rev iew whether h is sentence is appropr ia te in the c i rcumstances 
as shown by the t r ia l cou r t ' s r eco rd , he may obtain such rev iew in one of 
two ways: (1) If he was convicted by t r i a l and received a p r i son term longer 
than the p resumpt ive term, he has a r i g h t to appeal the appropr ia teness 
of his sentence; (2) i f he was convic ted by p leading g u i l t y or received a 
p r i son term that d i d not exceed the p resumpt i ve term, he may pet i t ion for 
ce r t i o ra r i (d isc re t ionary rev iew) , w h i c h the Court of Appeals may refuse. 

Good Behavior and "Gain T ime" Cred i t Toward Serv ice of Pr ison Term. 
Under present law the Secretary of Cor rec t ion has broad d isc re t ion to reduce 
p r i son terms in such amounts as he chooses for good behav io r , w o r k , and 
par t i c ipa t ion in rehab i l i ta t ion p rog rams . Pr ison regula t ions now p rov ide 
for reduct ion of about one - t h i r d for good b e h a v i o r - - a c t u a l l y , for avo id ing 
ser ious bad behav io r . T h i s c red i t is known as "good t ime. " Pr isoners may 
also earn addi t ional "ga in t ime" for cer ta in k inds of w o r k and par t i c ipa t ion 
in p rog rams . "Good time" and "ga in t ime" as now admin is tered may together 
reduce a p r i son term by near ly 50 per cent . The new act takes away much 
of the Secre ta ry ' s d i sc re t ion to reduce fe lony p r i son te rms. It requ i res 
that fe lony p r i soners (except those who are se rv i ng mandatory l i fe sentences) 
automat ical ly receive one day .of good-behav io r c red i t for each day served; 



such c red i t may be for fe i ted i f the p r i sone r is found g u i l t y of ser ious misconduct 
after a hear ing . The Secretary w i l l re ta in h is d i sc re t i on to g r a n t add i t iona l 
"ga in t ime" c red i t for w o r k and mer i to r ious conduct at the rate of up to 30 
days per month. 

Parole of Felons. Present law permi ts the Parole Commission to 
parole a felon immediately after he begins se rv i ng h is p r i son term if h is 
sentence inc ludes no min imum p r i son term (a l though th is occurs v e r y ra re l y ) 
and to reduce h is maximum p r i son term by as much as f o u r - f i f t h s i f h is sentence 
inc ludes a min imum. The new-act sharp ly reduces the Parole Commission's 
au thor i t y to reduce time served for fe lonies, a l though i t leaves intact the 
laws a l lowing paro le of misdemeanants (offenders who are se r v i ng p r i son 
terms of two years or less) . 

The act leaves in effect the laws rega rd ing paro le of felon CYOs (Com­
mitted Youth fu l Offenders) and those who are s e r v i n g mandatory l i fe sentences 
for f i r s t -deg ree murde r and f i r s t - deg ree rape. (CYOs are e l i g ib le for paro le 
at any t ime, and l i fers may be paro led after s e r v i n g 20 y e a r s . ) Other felons 
sentenced under the act are ent i t led on ly to 90-day " r e - e n t r y " paro le : Tha t 
is , 90 days before the p r i sone r wou ld o therw ise complete h is p r i son te rm, 
less c red i t for good behav io r , "ga in t ime, " and time served in ja i l before 
t r i a l , the p r i soner must be released on r e - e n t r y paro le . Superv is ion on 
r e - e n t r y parole is ve ry l imi ted and lasts only 90 days . Its purpose is to 
g i ve the parolee some suppor t in read jus t ing to the f ree communi ty . If the 
parolee violates the v e r y l imi ted condi t ions of r e - e n t r y paro le , he must 
r e t u r n to p r i son but must be released after se r v i ng no more than 90 add i t iona l 
days . ( 

Comments. Some features of the act seem to be at odds w i t h its goal 
of reduc ing un jus t i f i ed va r ia t i on in sentenc ing. 
(a) The act retains a w ide range in permiss ib le p r i son terms for fe lonies, 

rang ing from one day to as much as 50 y e a r s . Some c r i t i c s say that 
th is wide range is the real source of un fa i rness and unp red i c tab i l i t y 
in sentencing. 

(b) The judge is not r equ i red by the act to cons ider any speci f ic c r i t e r i a 
or g ive any reasons for suspending a p r i s o n te rm, a l though he must 
g i ve reasons for imposing even one day of impr isonment unless he 
imposes the presumpt ive term. 

(c) The judge is not requ i red to consider any speci f ic c r i t e r i a or g i ve 
reasons for making p r i son terms for mu l t i p l e offenses r u n consecut ive ly 
( ra ther than concur ren t l y ) . Th i s is an impor tant area of d i sc re t ion 
because felons are often convicted of severa l re lated offenses, such 
as b reak ing and enter ing plus larceny committed a f te rward . 

(d) The judge is also f ree to sentence a felon under 21 to p r i son as a 
committed youth fu l o f fender , thus mak ing him e l ig ib le for paro le at 
any t ime, w i thout s tat ing any reasons for h is dec is ion . 

(e) The act does not p rov i de any new p rocedure for ga the r ing the in format ion 
needed for sentencing; in fact, it a l lows the judge to impose sentence 
wi thout any presentence invest igat ion if he w ishes . 

(f) A l though each judge is requ i red to consider the same k inds of c r i t e r i a 
in sentencing a fe lon, there is no way other than appel late rev iew 
of ind iv idua l cases to insure that judges w i l l not v a r y g rea t l y in the / \ 
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importance they attach to va r i ous aggrava t ing and mi t iga t ing c i rcumstances. 
Appe l la te rev iew may be an inadequate means of con t ro l l i ng such va r i a t i on . 
Under the act , on ly the defendant , not the p rosecu to r , can seek rev iew; 
thus appel late rev iew can be expected to reduce un jus t i f i ab l y severe 
sentences but not un j us t i f i ab l y lenient ones. A l so , the Court of Appeals 
may be too busy or o therw ise u n w i l l i n g to develop sentencing pol ic ies 
that w i l l help to achieve the act 's pu rposes . 

P lea -ba rga in ing . T h e r e is j us t i f i ab le concern over the effect of p lea-
ba rga in i ng on the sentencing scheme establ ished by the act , and v ice ve rsa . 
P lea -ba rga in ing may we l l be used to obviate the requ i rement of j us t i f y i ng 
o the r - t han -p resump t i ve sentences by a l l ow ing the defendant to plead gu i l t y 
to a reduced charge that ca r r i es whatever p resumpt i ve sentence the prosecutor 
and defense have agreed upon . On the other hand , the act may d iscourage 
p l ea -ba rga in i ng and cause an increase in t r i a l s that could over load the cour ts : 
If p rosecutors have less in f luence on the sentence, defendants may be less 
conf ident of rece iv ing an acceptable sentence and there fore more re luc tant 
to plead g u i l t y . 

The Effect on O v e r c r o w d i n g . Wi l l the p resumpt ive -sen tenc ing system 
add to the a l ready ser ious o v e r c r o w d i n g in Nor th Caro l ina 's pr ison? The 
act leaves judges f ree, as they a re now, to suspend felony sentences w i thout 
g i v i n g any jus t i f i ca t ion ; but it is poss ib le that judges may suspend sentences 
less often because they be l ieve that the p resumpt i ve p r i s o n term set by the 
act is meant to be the s tandard of a " f a i r " sentence. If judges do in fact 
suspend felony sentences less of ten, the p r i son popu la t ion may increase. 
Ano ther way in w h i c h the act may increase the p r i s o n populat ion is by increas ing 
act ive p r i son te rms. The re is.some reason to bel ieve that the average amount 
of t ime served in p r i s o n by felons sentenced under the new act may be somewhat 
longer than the average served in the recent past . If one assumes that 
the average p r i son term for most felonies under the act w i l l be the p resumpt ive 
te rm, and that th is term w i l l usua l l y be cut i n ha l f by automatic good-behav io r 
t ime and reduced f u r t he r by 90 days for r e - e n t r y paro le , the resu l t ing amount 
of t ime served under the act (under these assumptions) w i l l s t i l l be somewhat 
longer than the average time served by p r i sone rs for the most f requent k inds 
of fe lonies, computed from stat is t ics for felon p r i sone rs released d u r i n g 
the year J u l y 1, 1977-June 30, 1978. Such an increase in time se rved , 
l i ke a decrease in the l i ke l ihood of suspension of p r i s o n terms, could increase 
the felon popu la t ion . However , the increase could be countered by reduc ing 
t ime served s t i l l f u r t h e r t h rough d i sc re t i ona ry "ga in t ime . " 

Conc lus ion . The p resumpt i ve -sen tenc ing law makes—or at least is intended 
to-make—a major change in long-es tab l ished jud ic ia l p rac t i ce . For th is reason, 
i t may be w o r t h w h i l e to conduct a systematic study of the resu l ts—both intended 
and un in tended—of the new law so that the state can learn from its j ud i c ia l 
sys tem's exper ience. A l so , it wou ld appear v e r y d i f f i c u l t to accompl ish 
the object ives of the act w i thou t some carefu l p lann ing d u r i n g the year before 
i t becomes ef fect ive. T h i s p l ann ing w o u l d fa i l w i t hou t the act ive par t i c ipa t ion 
of super io r cour t judges and the representat ion of p rosecutors , defense 
a t to rneys , and probat ion o f f icers in the p l ann ing process would also seem 
des i r ab le . A t the v e r y least the p lann ing committee should consider : (1) 
sentencing p rocedures needed to implement the act , i nc lud ing the use and 



format of presentence repor ts ; and (2) technical changes that need to be 
made d u r i n g the 1980 session of the General Assemb ly , before the act goes 
into effect. The committee cou ld also deve lop , or set up a mechanism fo r 
deve lop ing , gu ide l ines for sentencing under the new law to encourage regu la r i t y -
if not un i fo rmi ty—among sentencing j udges . 

—Stevens H. C la rke 
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