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In 1971, i n I n d i a n a , M r s . M c F a r l i n , t h e m o t h e r of L i n d a S p i t m a n , 
age 15, p e t i t i o n e d t h e D e k a l b C o u n t y C i r c u i t C o u r t ( a c o u r t of g e n e r a l 
j u r i s d i c t i o n ) to a p p r o v e a t u b a l l i g a t i o n on L i n d a . T h e p e t i t i o n , w h i c h 
h a s b e e n p r e p a r e d b y an a t t o r n e y i n t h e form of an a f f i d a v i t , a l l e g e d 
t h a t L i n d a w a s " s o m e w h a t r e t a r d e d , " a l t h o u g h s h e h a d b e e n p r o m o t e d 
a n n u a l l y w i t h h e r c l a s s i n p u b l i c s c h o o l . I t f u r t h e r a l l e g e d t h a t L i n d a 
h a d b e e n s t a y i n g o v e r n i g h t w i t h y o u n g men a n d t h a t a l i ga t i on w a s 
n e c e s s a r y to p r e v e n t " u n f o r t u n a t e c i r c u m s t a n c e s . " J u d g e S t u m p of t h e 
C i r c u i t C o u r t a p p r o v e d t h e p e t i t i o n i n an e x p a r t e p r o c e e d i n g t h e d a y i t 
w a s p r e s e n t e d . No n o t i c e w a s g i v e n to L i n d a , n o g u a r d i a n a d l i t em p r o v i d e d , 
n o h e a r i n g c o n d u c t e d . N e i t h e r t h e p e t i t i o n n o r t h e a p p r o v i n g o r d e r w a s 
d o c k e t e d o r filed w i t h t h e c l e r k ' s office. L i n d a w a s t o l d t h a t s h e w a s to 
h a v e a n a p p e n d e c t o m y . A t u b a l l i g a t i o n w a s p e r f o r m e d w i t h i n a w e e k . 

T w o y e a r s l a t e r L i n d a m a r r i e d Leo S p a r k m a n . H e r f a i l u r e to b e c o m e 
p r e g n a n t c a u s e d h e r to d i s c o v e r t h e t r u e n a t u r e of h e r o p e r a t i o n . T h e r e a f t e r 
s h e filed s u i t a g a i n s t J u d g e S t u m p ( a n d o t h e r p a r t i e s ) a l l e g i n g a v io l a t i on 
of h e r c o n s t i t u t i o n a l r i g h t s u n d e r t h e C i v i l R i g h t s Act of 1871 (42 U . S . 
Code 1983) . T h e D i s t r i c t C o u r t for t h e N o r t h e r n D i s t r i c t of I n d i a n a h e l d 
t h a t t h e j u d g e h a d " a b s o l u t e " j u d i c i a l i m m u n i t y for h i s ac t a n d d i s m i s s e d 
t h e s u i t . -*• T h e C o u r t of A p p e a l s for t h e S e v e n t h C i r c u i t u n a n i m o u s l y r e v e r s e d 
[ S p a r k m a n v . M c F a r l i n , 552 F . 2 d 172 (CCA 7, 1 9 7 7 ) ] , h o l d i n g t h a t J u d g e 

S t u m p c l e a r l y h a d n o j u r i s d i c t i o n . T h e U . S . S u p r e m e C o u r t h e l d 5 - 3 
t h a t t h e j u d g e d id h a v e j u r i s d i c t i o n a n d w a s i m m u n e from c iv i l l i a b i l i t y 

1. T h e d o c t r i n e of j u d i c i a l i m m u n i t y w a s h e l d a p p l i c a b l e to c iv i l 
r i g h t s c a s e s i n P i e r s o n v . R a y , 386 U . S . 547 (1967) , J u s t i c e D o u g l a s d i s s e n t 
i n g . T h e d e c i s i o n h a s b e e n c r i t i c i z e d on the g r o u n d s t h a t c o n g r e s s i o n a l 
i n t e n t c l e a r l y w a s t o a b o l i s h a l l i m m u n i t y in c i v i l r i g h t s c a s e s . 
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for h i s j u d i c i a l a c t s , e v e n if t h e y w e r e m a l i c i o u s o r c o r r u p t [Stump v . 
S t r i c k l a n d , 46 L .W. 4253 (March 2 8 , 1978) ] . 

All t h r e e c o u r t s r e l i e d h e a v i l y on B r a d l e y v . F i s h e r , 80 U . S . 646 
(13 Wall . 335, 1872) . B r a d l e y w a s an a t t o r n e y w h o s u e d J u d g e F i s h e r 
for s t r i k i n g h i s n a m e from t h e r o l l of a t t o r n e y s a u t h o r i z e d to p r a c t i c e in 
t h e D i s t r i c t of C o l u m b i a C r i m i n a l C o u r t for a l l e g e d l y t h r e a t e n i n g t h e j u d g e 
w i t h " p e r s o n a l c h a s t i s e m e n t " d u r i n g t h e t r i a l of J o h n S u r r a t t . 2 In B r a d l e y , 
t h e U . S . S u p r e m e C o u r t found t h a t t h e t r i a l j u d g e w a s w i t h i n h i s j u r i s d i c t i o n 
i n d i s b a r r i n g t he a t t o r n e y b u t . h e l d t h a t for s u c h an act t h e j u d g e w a s c iv i l ly 
i m m u n e , e v e n if h e a c t e d w i t h " . . . p a r t i a l i t y , o r m a l i c i o u s l y , o r c o r r u p t l y , 
o r a r b i t r a r i l y , o r o p p r e s s i v e l y . . . . " T h e C o u r t felt t h a t t h e p e o p l e h a d 
a p a r a m o u n t i n t e r e s t i n t h e j u d g e ' s i n d e p e n d e n c e — h i s f reedom to dec ide 
i s s u e s on the m e r i t s w i t h o u t f ea r of p e r s o n a l c o n s e q u e n c e s — t h a t t r a n s c e n d e d 
t h e e q u i t i e s of a p a r t i c u l a r c a s e . T h e C o u r t found a b u n d a n t s u p p o r t for 
i t s p o s i t i o n i n the common law . If a j u d g e e x c e e d s h i s j u r i s d i c t i o n , i t 
s a i d , h e i s s t i l l p r o t e c t e d , a n d r e g a r d l e s s of h i s m o t i v e s . Only i n " .-.. 
t h e c l e a r a b s e n c e of a l l j u r i s d i c t i o n o v e r t h e s u b j e c t m a t t e r " w i l l l i ab i l i t y 
l i e . 3 T h e dec i s i on s e t t he s t a g e i n t h e a p p e l l a t e c o u r t s for a deba te on 
t h e b r e a d t h of " j u r i s d i c t i o n " e n j o y e d b y a j u d g e of a c o u r t of g e n e r a l j u r i s d i c t i o n . 

T h e C o u r t of A p p e a l s for t h e S e v e n t h C i r c u i t c o u l d find n o s t a t u t o r y 
o r common law a u t h o r i t y in an I n d i a n a C i r c u i t C o u r t j u d g e to o r d e r s t e r i l i z a t i o n . 
I t found the I n d i a n a s t a t u t e t h a t c o n f e r r e d j u r i s d i c t i o n o v e r " . . . a l l c a s e s 
at l aw a n d i n e q u i t y . . . " to a c i r c u i t j u d g e to b e i n su f f i c i en t ly s p e c i f i c , 
w i t h n o t h i n g to i n d i c a t e t h a t t h e s t e r i l i z a t i o n i n i s s u e w a s to b e r e g a r d e d 
as a " c a s e . " I t f u r t h e r s t a t e d t h a t an I n d i a n a s t a t u t e * a u t h o r i z i n g s t e r i l i z a t i o n 
of c e r t a i n i n s t i t u t i o n a l i z e d p e r s o n s , p u r s u a n t to v a r i o u s a d m i n i s t r a t i v e ^ . 
s a f e g u a r d s , n e g a t e d any j u d i c i a l a u t h o r i t y o v e r s t e r i l i z a t i o n s : I t s s u r v e y \J) 
of t he c a s e law of v a r i o u s s t a t e s c o u l d find n o n e a u t h o r i z i n g a j u d g e to 
o r d e r s t e r i l i z a t i o n i n t h e a b s e n c e of a s p e c i f i c s t a t u t e . ^ 

T h e S u p r e m e C o u r t , c i t i n g l a n g u a g e i n B r a d l e y t h a t t he s c o p e of 

2 . An i n t e r e s t i n g s i d e l i g h t : J o h n S u r r a t t w a s b e i n g t r i e d for t he 
m u r d e r of A b r a h a m L i n c o l n . E i g h t o t h e r d e f e n d a n t s , i n c l u d i n g S u r r a t t ' s 
m o t h e r , w e r e c o n v i c t e d b y m i l i t a r y c o m m i s s i o n . ( F o u r w e r e h u n g , four 
w e r e i m p r i s o n e d . ) S u r r a t t e s c a p e d to I t a ly b u t w a s l a t e r c a p t u r e d a n d 
t r i e d b y a r e g u l a r c r i m i n a l c o u r t . H i s j u r y c o u l d n o t a g r e e , a n d h e s u c c e s s 
fully p l e a d e d the s t a t u t e of l imi ta t ions at a s e c o n d t r i a l . T h e t r i g g e r m a n , 
J o h n Wi lkes B o o t h , e s c a p e d to V i r g i n i a , w h e r e h e w a s c a p t u r e d a n d k i l l e d . 
J u d g e F i s h e r d i s c i p l i n e d B r a d l e y i m m e d i a t e l y af ter t he j u r y w a s d i s c h a r g e d 
a n d t h e c o u r t h a d a d j o u r n e d for t h e d a y , a l t h o u g h t h e m i s c o n d u c t h a d 
o c c u r r e d e a r l i e r i n t h e t r i a l . 

A n o t h e r i n t e r e s t i n g p o i n t : t he S u p r e m e C o u r t r u l e d t ha t J u d g e 
F i s h e r s h o u l d h a v e g i v e n B r a d l e y a h e a r i n g , r a t h e r t h a n s u m m a r i l y d i s b a r r i n g 
h i m , s i n c e h e h a d no t a c t e d at t he time of t he m i s c o n d u c t . Th i s h a s n o 
b e a r i n g on the j u r i s d i c t i o n a n d i m m u n i t y i s s u e s , b u t t h e r u l i n g i s r e f l e c t e d 
i n N o r t h C a r o l i n a ' s 1978 r e v i s i o n of t h e law of c o n t e m p t . 

3. T h e d e c i s i o n on j u r i s d i c t i o n a n d i m m u n i t y w a s u n a n i m o u s , b u t 
two j u s t i c e s d i s s e n t e d on t h e i s s u e of i m m u n i t y for ma l i c ious a c t s . 

4 . T h e C i r c u i t C o u r t w a s a lso i n c e n s e d b y t h e g r o s s lack of d u e 
p r o c e s s i n t h e p r o c e e d i n g s b e f o r e J u d g e S t u m p , b u t t h e S u p r e m e C o u r t •. 
d i s m i s s e d t h i s w i t h t h e comment t h a t the i s s u e w a s one of j u r i s d i c t i o n , C j X 
a n d lack of d u e p r o c e s s w a s i r r e l e v a n t to t h i s i s s u e . 
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a j u d g e ' s j u r i s d i c t i o n m u s t b e c o n s t r u e d b r o a d l y w h e n t h e i s s u e i s h i s 
i m m u n i t y , s i d e d w i t h t h e t r i a l c o u r t a n d r e v e r s e d t h e C i r c u i t C o u r t . 

/ \ I t f o u n d t h e I n d i a n a g r a n t of j u r i s d i c t i o n ( " . . . a l l c a s e s i n l aw a n d i n 
•J e q u i t y . . . " ) b r o a d e n o u g h to i n c l u d e t h e j u d g e ' s a s s u m p t i o n of j u r i s d i c t i o n 

to a p p r o v e s t e r i l i z a t i o n s i n t h e a b s e n c e of a n y I n d i a n a s t a t u t e s p e c i f i c a l l y 
f o r b i d d i n g i t . I t s a i d t h a t , i n d e t e r m i n i n g w h e t h e r a j u d g e ' s a c t i s a " j u d i 
c ia l ac t" t o w h i c h i m m u n i t y a t t a c h e s , two c o n s i d e r a t i o n s a r e i m p o r t a n t : 
(1) Was t h e ac t a " f u n c t i o n n o r m a l l y p e r f o r m e d b y a j u d g e ? " (2) Did t h e 

p a r t i e s d e a l w i t h t h e j u d g e i n h i s j u d i c i a l c a p a c i t y ? C e r t a i n l y i n t h i s 
c a s e t h e p e t i t i o n e r ( L i n d a ' s m o t h e r ) d e a l t w i t h t h e j u d g e i n h i s j u d i c i a l 
c a p a c i t y . O p e n to a r g u m e n t i s t h e q u e s t i o n w h e t h e r s i g n i n g a p e t i t i o n 
for s t e r i l i z a t i o n i s an ac t n o r m a l l y p e r f o r m e d b y a j u d g e . T h e C o u r t p u r p o r t e d 
to s e t t l e t h i s w i t h t h e s w e e p i n g s t a t e m e n t t h a t s t a t e j u d g e s w i t h g e n e r a l 
j u r i s d i c t i o n n o t i n f r e q u e n t l y a r e c a l l e d on i n t h e i r off icial c a p a c i t i e s to 
a p p r o v e p e t i t i o n s r e l a t i n g to t h e a f fa i r s of m i n o r s a s , fo r e x a m p l e , to s e t t l e 
a m i n o r ' s c l a i m . 

M r . J u s t i c e S t e w a r t , j o i n e d b y J u s t i c e s M a r s h a l l a n d P o w e l l , w r o t e 
a v i g o r o u s a n d co lo r fu l d i s s e n t . E a c h c o n c u r r e d ful ly i n t h e j u d i c i a l i m m u n i t y 
d o c t r i n e l a i d d o w n i n B r a d l e y b u t l i m i t e d t h e d o c t r i n e to " j u d i c i a l a c t s " 
a n d f o u n d t h a t " . . . w h a t J u d g e S t u m p d i d . . . w a s b e y o n d t h e p a l e of a n y t h i n g 
t h a t c o u l d s e n s i b l y b e c a l l e d a j u d i c i a l a c t . " T h e y s t r o n g l y d i s a g r e e d 
w i t h t h e m a j o r i t y t h a t a p p r o v i n g a s t e r i l i z a t i o n p r o c e e d i n g w a s a func t ion 
n o r m a l l y p e r f o r m e d b y a j u d g e , s i n c e t h e r e w a s n o r e a s o n to b e l i e v e t h a t 
s u c h a n a c t h a s e v e r b e e n p e r f o r m e d b y a n y o t h e r I n d i a n a j u d g e , e i t h e r 
b e f o r e o r s i n c e . F u r t h e r , t h e y p o i n t e d o u t t h a t (1) a p a r e n t i n I n d i a n a , 
as e l s e w h e r e , c an o b t a i n s u r g i c a l t r e a t m e n t for a c h i l d w i t h o u t t h e i n t e r v e n t i o n 
of a j u d g e , a n d (2) i n t h e one s t a t u t o r i l y a u t h o r i z e d s t e r i l i z a t i o n p r o c e d u r e 
( fo r i n s t i t u t i o n a l i z e d p e r s o n s ) , a j u d g e w a s n o t c a l l e d for e x c e p t on a p p e a l . 
T h e y p o i n t e d o u t , a l s o , t h a t a l t h o u g h L i n d a ' s m o t h e r m i g h t h a v e s o u g h t 
out t h e j u d g e b e c a u s e h e w a s a j u d g e , h e r i l l u s i o n s as to a j u d g e ' s p o w e r 
c o u l d n o t i n v e s t h i m w i t h t h a t p o w e r . ("A j u d g e ' s a p p r o v a l of a m o t h e r ' s 
p e t i t i o n to l o c k h e r d a u g h t e r i n t h e a t t i c w o u l d h a r d l y b e a j u d i c i a l ac t 
s i m p l y b e c a u s e t h e m o t h e r h a s s u b m i t t e d h e r p e t i t i o n to t h e j u d g e i n h i s 
official c a p a c i t y . " ) N o r , t h e y a r g u e d , d o e s t h e j u d g e ' s c o n d u c t b e c o m e 
a j u d i c i a l a c t s i m p l y b e c a u s e h e s a y s s o . ("A j u d g e i s n o t f r e e , l i k e a 
l o o s e c a n n o n , to i n f l i c t i n d i s c r i m i n a t e d a m a g e w h e n e v e r h e a n n o u n c e s 
t h a t h e i s a c t i n g i n h i s j u d i c i a l c a p a c i t y . " ) J u s t i c e S t e w a r t c o n c l u d e d 
t h a t t h e r e w a s " n o c a s e " w i t h i n t h e m e a n i n g of t h e I n d i a n a j u r i s d i c t i o n a l 
s t a t u t e , n o l i t i g a n t s , n o p o s s i b l e a p p e a l , a n d n o t e v e n t h e " . . . p r e t e x t 
of p r i n c i p l e d d e c i s i o n m a k i n g . " He f o u n d J u d g e S t u m p ' s c o n d u c t l a w l e s s 
a n d s a i d t h a t t h e d o c t r i n e of j u d i c i a l i m m u n i t y s h o u l d b e r e s t r i c t e d so 
as to d i s c o u r a g e t h i s k i n d of c o n d u c t . 

J u d g e P o w e l l p e n n e d a s e p a r a t e d i s s e n t i n w h i c h h e e m p h a s i z e d 
t h a t a n a p p e a l to c o r r e c t t h e d a m a g e w a s n o t p o s s i b l e i n t h i s c a s e , a s i t 
w a s i n B r a d l e y a n d i s i n most c a s e s of j u r i s d i c t i o n a l e r r o r , a n d h e n c e 
t h e p l a i n t i f f w a s w i t h o u t a n y r e c o u r s e i f t h e d o c t r i n e of j u d i c i a l i m m u n i t y 
w a s a f f i r m e d . 

T h e c a s e i s n o t e w o r t h y n o t m e r e l y for i t s a f f i rmat ion of t h e d o c t r i n e 
of j u d i c i a l i m m u n i t y i n an a g e w h e n m o r e c iv i l s u i t s a r e b e i n g f i led a g a i n s t 
j u d g e s t h a n e v e r b e f o r e b u t a l so for i t s e x t r e m e l y b r o a d i n t e r p r e t a t i o n 
of j u r i s d i c t i o n , o r ' l j u d i c i a l a c t . " 

N o r t h C a r o l i n a , r e l y i n g on t h e common l a w , first a p p r o v e d t h e j u d i c i a l 
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i m m u n i t y p r i n c i p l e i n 1839 i n C u n n i n g h a m v . D i l l a r d , 20 N . C . 486 , i n 
w h i c h a j u s t i c e of t h e p e a c e w a s s u e d for k n o w i n g l y t a k i n g i n s u f f i c i e n t 
s e c u r i t y on a p p e a l . T h e C o u r t a d o p t e d e v e n t h e m a l i c i o u s - m o t i v e e x t e n s i o n ^ 
o f t h e d o c t r i n e . In 1860, i n F u r r v . M o s s , 52 N . C . 525 , a n o t h e r c a s e i n v o l v i n g 
a m a g i s t r a t e (who w a s s u e d for f a l se i m p r i s o n m e n t f o r o r d e r i n g a n u n r u l y 
s p e c t a t o r tied u p w h i l e h e w a s i s s u i n g a w a r r a n t ) , t h e C o u r t a f f i rmed 
t h e d o c t r i n e , a l t h o u g h a p p a r e n t l y n o t a s to m a l i c i o u s a c t s . 

F u q u a y S p r i n g s v . R o w l a n d , 239 N . C . 299 (1954) , i s a p p a r e n t l y 
t h e first a n d on ly N o r t h C a r o l i n a i m m u n i t y c a s e i n v o l v i n g a j u d g e . T h e 
t o w n of F u q u a y S p r i n g s s u e d i t s r e c o r d e r ' s c o u r t j u d g e o v e r w h a t i t e m s 
s h o u l d b e i n c l u d e d i n a c r i m i n a l b i l l of c o s t s . T h e S u p r e m e C o u r t e x t e n d e d 
t h e d o c t r i n e to j u d g e s w i t h o n e s e n t e n c e : "A j u d g e of a c o u r t of t h i s S t a t e 
i s n o t s u b j e c t to c i v i l ac t ion for e r r o r s c o m m i t e d i n t h e d i s c h a r g e of h i s 
official d u t i e s . " No a u t h o r i t i e s w e r e c i t e d . 

T h e l a t e s t N o r t h C a r o l i n a c a s e ( a g a i n i n v o l v i n g a m a g i s t r a t e , t h i s 
t i m e b e i n g s u e d for i s s u a n c e of a w a r r a n t ) i s F o u s t v . H u g h e s , 21 N . C . 
A p p . 268 (1974) . T h e c o u r t q u o t e d f rom F u q u a y S p r i n g s , s u p r a , a n d 
t h e n a d d e d t h e " m a l i c i o u s a c t s " e x t e n s i o n of t h e d o c t r i n e , c i t i n g a s a u t h o r i t y 
for t h e l a t t e r P i e r s o n v . R a y , ^ d e c i d e d b y t h e U . S . S u p r e m e C o u r t i n 1967. 

S t u m p fits v e r y c o m f o r t a b l y w i t h t h e N o r t h C a r o l i n a c a s e l a w . T h e 
i m m u n i t y p r i n c i p l e i s w e l l e s t a b l i s h e d i n t h i s s t a t e a n d , w i t h t h e e n c o u r a g e m e n t 
of t h e U . S . S u p r e m e C o u r t , w i l l n o d o u b t c o n t i n u e to b e t h e l a w , e v e n 
t h o u g h N o r t h C a r o l i n a h a s n o s t a t u t e e q u i v a l e n t to t h e f e d e r a l C iv i l R i g h t s 
Act of 1871 to e n c o u r a g e s u i t s . A t r i a l j u d g e ( i n c l u d i n g a m a g i s t r a t e ) 
n e e d h a v e n o f e a r s , i f h e a c t s e v e n c o l o r a b l y w i t h i n h i s a u t h o r i t y , a b o u t 
w h e t h e r h e i s ful ly p r o t e c t e d . T h e r a n g e of p r o t e c t i o n p r o b a b l y e x c e e d s 
e v e n t h i s , b u t i t i s n o t p r u d e n t to t e s t i t . Af t e r a l l , t h e N o r t h C a r o l i n a 
c o u r t h a s n e v e r b e e n f aced w i t h a f a c t u a l s i t u a t i o n as " f a r o u t " a s S t u m p . 
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