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T H E S P E E D Y - T R I A L L A W 

R o b e r t L. F a r b 

In 1977 t h e G e n e r a l A s s e m b l y r e w r o t e t h e s p e e d y - t r i a l p r o v i s i o n s 
of G .S . C h . 15A, A r t . 35 to r e q u i r e t h e t r i a l of c r i m i n a l c a s e s w i t h i n 120 
d a y s , e f fec t ive on O c t o b e r 1, 1978, a n d w i t h i n 90 d a y s , e f fec t ive o n O c t o b e r 
1 , 1980. In 1978 t h e G e n e r a l A s s e m b l y m a d e o t h e r c h a n g e s . T h i s m e m o ­
r a n d u m d i s c u s s e s t h e n e w l a w a n d h o w t h e 1 2 0 - d a y l im i t a t i on w i l l w o r k ; 
e x c e p t for t h e t ime f a c t o r , t h e l a w ' s p r o v i s i o n s a r e i d e n t i c a l for t h e 9 0 - d a y 
l i m i t a t i o n . T h e e n t i r e l a w , i n c l u d i n g t h e 1978 a m e n d m e n t s , a p p e a r s a t 
t h e e n d of t h i s m e m o r a n d u m . 

I. B A C K G R O U N D 

„ In 1974 t h e G e n e r a l A s s e m b l y p a s s e d t h e P r e t r i a l C r i m i n a l P r o c e d u r e 
A c t , w h i c h i n c l u d e d s p e e d y - t r i a l p r o v i s i o n s i n G . S . C h . 15A, A r t . 35. 
A r t i c l e 35 g a v e a d e f e n d a n t t h e r i g h t to p e t i t i o n a j u d g e for a n o r d e r r e q u i r i n g 
a p r o m p t t r i a l ; i t a u t h o r i z e d b u t d i d n o t r e q u i r e a j u d g e to o r d e r a t r i a l 
w i t h i n not l e s s t h a n 30 d a y s . A j u d g e a l s o h a d t h e r i g h t to o r d e r a p r o m p t 
t r i a l on h i s o w n m o t i o n . B u t t h e l a w d i d not r e q u i r e t h a t c r i m i n a l c a s e s 
b e t r i e d w i t h i n s p e c i f i e d t ime l i m i t a t i o n s w i t h o u t t h e a c t i o n of t h e d e f e n d a n t 
o r t h e j u d g e . 

4 
T h e 1975 G e n e r a l A s s e m b l y p a s s e d a j o i n t r e s o l u t i o n t h a t d i r e c t e d 

t h e L e g i s l a t i v e R e s e a r c h C o m m i s s i o n to s t u d y t h e i s s u e of s p e e d y t r i a l s . 

1. N . C . S e s s . L a w s 1977, C h . 787. 
2 . N . C . S e s s . L a w s 1977 (2d S e s s . 1978) , C h . 1147. 
3 . N . C . S e s s . L a w s 1973 (2d S e s s . 1 9 7 4 ) , C h . 1286, a s a m e n d e d 

N . C . S e s s . L a w s 1975, C h . 573. T h e ac t b e c a m e e f fec t ive on S e p t e m b e r 
1, 1975. 

4 . N . C . S e s s . L a w s 1975, R e s . 91. 
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T h e r e s o l u t i o n r e c o m m e n d e d t h a t a d e f e n d a n t b e t r i e d w i t h i n t h r e e m o n t h s ^ - ^ 
a f t e r a r r e s t a n d s t a t e d t h a t " [t] h i s w o u l d e l i m i n a t e t h e l a c k of t i m e l y t r i a l s f p 
a n d p r o v i d e c e r t a i n t y of i m m e d i a t e p u n i s h m e n t . " V _ / 

A c o m m i t t e e of t h e R e s e a r c h C o m m i s s i o n h e l d m e e t i n g s a n d took „ 
t e s t i m o n y , a n d t h e n p u b l i s h e d i t s f i n d i n g s a n d a p r o p o s e d b i l l i n a r e p o r t 
to t h e 1977 G e n e r a l A s s e m b l y . A m o n g i t s f i n d i n g s w e r e : 

F i n d i n g 2 . T h e p e o p l e of N o r t h C a r o l i n a a s w e l l a s t h e c r i m i n a l 
d e f e n d a n t h a v e a v a l i d i n t e r e s t i n a n d r i g h t to a p r o c e d u r e b y w h i c h 
g u i l t o r i n n o c e n c e of t h e c r i m i n a l d e f e n d a n t i s d e t e r m i n e d p r o m p t l y . 

F i n d i n g 3 . A l t h o u g h A r t i c l e 35 of C h a p t e r 15A of t h e N o r t h C a r o l i n a 
G e n e r a l S t a t u t e s p r o v i d e s in m o s t c a s e s su f f i c i en t s a f e g u a r d s to 
p r o t e c t a c r i m i n a l d e f e n d a n t ' s r i g h t to a s p e e d y t r i a l , i t d o e s n o t 
a s s u r e t h e p u b l i c ' s „ r i g h t to a s p e e d y a d j u d i c a t i o n of t h e a c c u s e d ' s 
g u i l t o r i n n o c e n c e . 

T h e commi t t ee r e c o m m e n d e d t h a t A r t i c l e 35 b e r e w r i t t e n to p r o v i d e 
t r i a l s w i t h i n s p e c i f i c t ime p e r i o d s . T h e c o m m i t t e e ' s p r o p p s e d b i l l , w h i c h 
w a s p a t t e r n e d after, t h e f e d e r a l S p e e d y T r i a l Act of 1974, w a s i n t r o d u c e d 
i n t he 1977 s e s s i o n a n d e n a c t e d w i t h o n l y two m a j o r a m e n d m e n t s . O n e 
a m e n d m e n t c h a n g e d t h e l a w ' s ef fect ive d a t e from J a n u a r y 1 , 1980, to 
O c t o b e r 1, 1978. T h e o t h e r r e q u i r e d t h a t a t r i a l b e g i n from t h e d a t e of 
w h i c h e v e r s p e c i f i e d e v e n t . ( a r r e s t , s e r v i c e of c r i m i n a l p r o c e s s , i n d i c t m e n t , 
i n f o r m a t i o n ) o c c u r r e d l a s t — n o t f i r s t , a s in t h e o r i g i n a l b i l l . T h i s a m e n d m e n t 
s i g n i f i c a n t l y w e a k e n e d t h e b i l l , s i n c e i t p r o v i d e d t h e p r o s e c u t o r w i t h m o r e 
t i m e b e f o r e h e m u s t t r y a c a s e . 

T h e 1978 a m e n d m e n t s w e r e m o s t l y t e c h n i c a l . T h e mos t i m p o r t a n t 
c h a n g e w a s t h e s u b s t i t u t i o n t h r o u g h o u t t h e ac t of " i n d i c t e d " for no t i f i ca t ion 
of i n d i c t m e n t u n d e r G . S . 15A-630 . T h e r e a s o n for t h e s u b s t i t u t i o n w a s 
t h a t some i n d i c t e d d e f e n d a n t s a r e no t r e q u i r e d to b e no t i f ied u n d e r G . S . 
15A-630; t h e c h a n g e e l i m i n a t e d t h e p o s s i b i l i t y of c o n f u s i o n a n d d i f f e r i n g 
t r e a t m e n t of d e f e n d a n t s . 

I I . HIGHLIGHTS OF THE SPEEDY-TRIAL LAW 

Effec t ive d a t e . T h e law a p p l i e s to a n y p e r s o n w h o i s a r r e s t e d , 
s e r v e d w i t h c r i m i n a l p r o c e s s ( c i t a t i o n , w a r r a n t for a r r e s t , c r i m i n a l s u m m o n s , 
o r d e r for a r r e s t ) , w a i v e s i n d i c t m e n t , o r i s i n d i c t e d on o r af ter O c t o b e r 

o 

5 . I d . 
6 . Commi t t ee on F e m a l e s in t h e D e p a r t m e n t of C o r r e c t i o n a n d 

S p e e d y T r i a l s . 
7 . L e g i s l a t i v e R e s e a r c h C o m m i s s i o n , R e p o r t to t h e 1977 G e n e r a l A s s e m b l y 

of N o r t h C a r o l i n a — S p e e d y T r i a l s (1977) ( h e r e i n a f t e r c i t e d a s R e p o r t ) '. 
8 . R e p o r t , at 2 0 - 2 2 . 
9 . 18 U . S . C . § 3161 e t s eq . 

10. H o u s e B i l l 718. 
11. A r r e s t i s d e f i n e d in G . S . 15A-401 (c) (1) . /"~"\ 
12 . A m a g i s t r a t e ' s o r d e r i s i s s u e d w h e n a d e f e n d a n t i s a r r e s t e d ^ J 

w i t h o u t a w a r r a n t ; i t i s no t c r i m i n a l p r o c e s s . S e e N . C . G e n . S t a t . § 15A-
511(c) . 



o 

o 

1, 1978. F r o m O c t o b e r 1, 1978, to O c t o b e r 1, 1980, a d e f e n d a n t m u s t 
b e t r i e d w i t h i n 120 d a y s of t h e a r r e s t , -pe rv ice of c r i m i n a l p r o c e s s , i n f o r m a t i o n , 
o r i n d i c t m e n t — w h i c h e v e r o c c u r s l a s t . On o r a f t e r O c t o b e r 1, 1980, h e 
m u s t b e t r i e d , w i t h i n 90 d a y s (60 d a y s a f te r a m i s t r i a l o r a n ac t ion g r a n t i n g 
a n e w t r i a l ) . 

15 
T h e l a w p r o v i d e s e l e v e n p e r i o d s of d e l a y t h a t a r e e x c l u d e d from 

t h e t i m e l i m i t a t i o n s . Some of t h e s e e x c l u s i o n s a r e d i s c u s s e d o n p a g e s 5 - 1 0 . 

What c r i m i n a l o f f ense s a r e c o v e r e d ? T h e l aw a p p l i e s to a l l c r i m i n a l 
o f f e n s e s — v i o l a t i o n s of s t a t e s t a t u t e s a n d r e g u l a t i o n s , c o u n t y a n d c i t y o r d i n a n c e s , 
common law o f f e n s e s , e t c . 

Who m a y m a k e a mot ion to d i s m i s s ? O n l y t h e d e f e n d a n t m a y m o v e 
to d i s m i s s a c a s e if i t i s no t t r i e d w i t h i n t h e time l imi t s ; a j u d g e h a s n o 
a u t h o r i t y to d i s m i s s a c a s e on h i s o w n m o t i o n . A d e f e n d a n t l o s e s h i s^ 
r i g h t to m o v e for a d i s m i s s a l if h e fa i l s to m a k e Jg.s mot ion b e f o r e t r i a l 
o r b e f o r e h e e n t e r s a g u i l t y o r n o - c o n t e s t p l e a . 

T h e d e f e n d a n t h a s t h e b u r d e n of p r o o f in s u p p o r t i n g t h e mot ion 
for d i s m i s s a l , b u t t h e p r o s e c u t o r h a s t h e b u r d e n of p r o d u c i n g e v i d e n c e 
c o n c e r n i n g p e r i o d s of d e l a y t h a t a r e e x c l u d e d from t h e t ime l i m i t a t i o n s . 

May a c a s e b e r e - p r o s e c u t e d a f t e r d i s m i s s a l ? If a c a s e i s n o t 
t r i e d w i t h i n t h e t ime l i m i t s , a j u d g e m u s t d i s m i s s t h e c a s e e i t h e r w i t h 
o r w i t h o u t p r e j u d i c e . In d e c i d i n g w h e t h e r to d i s m i s s w i t h o r w i t h o u t 
p r e j u d i c e , a j u d g e m u s t c o n s i d e r f a c t o r s s p e c i f i e d in G . S . 15A-703 ( s e r i o u s n e s s 
of t h e o f fense ; f ac t s a n d c i r c u m s t a n c e s t h a t l e a d to d i s m i s s a l ; i m p a c t of 
r e - p r o s e c u t i o n on t h e a d m i n i s t r a t i o n of t h e s p e e d y - t r i a l l aw a n d on t h e 
a d m i n i s t r a t i o n of j u s t i c e ) a n d a n y o t h e r a p p r o p r i a t e f a c t o r s . 

o 

13. An o r d e r for a r r e s t m u s t b e i s s u e d a f te r i n d i c t m e n t w h e n a 
d e f e n d a n t i s no t i n c u s t o d y a n d h a s n o t b e e n r e l e a s e d from c u s t o d y u n d e r 
A r t i c l e 26 (Bail) , C h a p t e r 15A. S e e N . C . G e n . S t a t . § 15A-305(b) (1) . 
In s u c h a c a s e , t h e t ime l imi t a t ion w o u l d n o t b e g i n u n t i l t h e o r d e r for 
a r r e s t w a s s e r v e d on t h e d e f e n d a n t . T h i s p r o c e d u r e o c c u r s m o s t f r e q u e n t l y 
w h e n p r o s e c u t i o n i s i n i t i a t e d b y i n d i c t m e n t . 

C l e a r l y t h e t ime l imi t a t ion w i l l no t b e g i n a g a i n s i m p l y b e c a u s e a n 
o r d e r for a r r e s t w a s i s s u e d for t h e d e f e n d a n t w h e n h e fa i l ed to a p p e a r 
for t r i a l . An o r d e r for a r r e s t m a y r e a s o n a b l y b e i n t e r p r e t e d to b e t h e 
l a s t e v e n t t h a t s t a r t s t h e t ime l im i t a t i on o n l y w h e n p r o s e c u t i o n i s i n i t i a t e d 
b y i n d i c t m e n t . 

14. F r o m O c t o b e r 1, 1978, to O c t o b e r 1, 1980, w i t h i n 120 d a y s 
a f t e r a m i s t r i a l o r a c t i o n g r a n t i n g a n e w t r i a l . 

15. N . C . G e n . S t a t . § 15A-701(b ) ( l ) - ( l l ) . 
16. N . C . G e n . S t a t . § 15A-703 d o e s n o t a u t h o r i z e a j u d g e to d i s m i s s 

a c a s e on h i s o w n m o t i o n . 
17. " [T] r i a l " in t h e c o n t e x t of G .S . 15A-703 a p p a r e n t l y m e a n s 

b e f o r e a r r a i g n m e n t , if a r r a i g n m e n t o c c u r s o n t h e d a y of t r i a l ; if t h e r e 
i s n o a r r a i g n m e n t on t h e d a y of t r i a l [ s e e N . C . G e n . S t a t . § 15A-1221 ( 1 ) ] , 
t h e n b e f o r e j u r y s e l e c t i o n . 

18. N . C . G e n . S t a t . § 15A-703 . 



o 

A d i s m i s s a l w i t h p r e j u d i c e b a r s f u r t h e r p r o s e c u t i o n f o r t h e s a m e 
offense o r an of fense b a s e d o n t h e s a m e ac t o r t r a n s a c t i o n . F o r e x a m p l e , 
if an a r m e d - r o b b e r y c h a r g e i s d i s m i s s e d w i t h p r e j u d i c e , t h e s t a t e m a y 
n o t p r o s e c u t e t h e d e f e n d a n t for e i t h e r t h e a r m e d r o b b e r y o r t h e f e l o n i o u s 
a s s a u l t t h a t o c c u r r e d d u r i n g t h e r o b b e r y . 

A d i s m i s s a l w i t h o u t p r e j u d i c e d o e s n o t p r e v e n t a n e w p r o s e c u t i o n . 
If t h e d e f e n d a n t i s c h a r g e d a g a i n , t h e p r o s e c u t o r w i l l h a v e 120 d a y s from 
t h e l a t e s t of t h e s p e c i f i e d e v e n t s ( a r r e s t , s e r v i c e of c r i m i n a l p r o c e s s , 
i n d i c t m e n t , i n fo rma t ion ) for t h e n e w c h a r g e . T h i s r e s u l t o c c u r s b e c a u s e 
t h e s u b d i v i s i o n d e a l i n g w i t h d i s m i s s a l s [ G . S . 15A-701 ( a l ) (3) ] e x c l u d e s 
d i s m i s s a l s u n d e r G . S . 15A-703 from i t s p r o v i s i o n s . T h u s G . S . 15A-701 ( a l ) (1) 
g o v e r n s , a n d a n e w c h a r g e i s t r e a t e d a s t h o u g h n o t h i n g h a d o c c u r r e d 
b e f o r e it w a s b r o u g h t . 

Who m a y a p p e a l a d i s m i s s a l w i t h o r w i t h o u t p r e j u d i c e ? T h e s t a t e 
m a y a p p e a l a d i s t r i c t c o u r t d i s m i s s a l to s u p e r i o r c o u r t a n d a s u p e r i o r 
c o u r t d i s m i s s a l to t h e a p p e l l a t e d i v i s i o n . 

A d e f e n d a n t m a y a p p e a l t h e d e n i a l of a d i s m i s s a l mo t ion i n d i s t r i c t 
c o u r t be fo re t r i a l d e n o v o in s u p e r i o r c o u r t . T h e d e n i a l of a d i s m i s s a l 
mot ion i n s u p e r i o r c o u r t m a y b e a p p e a l e d a f t e r c o n v i c t i o n to t h e a p p e l l a t e 
d i v i s i o n . 

What h a p p e n s w i t h t r i a l d e n o v o ? G . S . 15A-701 (a l ) (2) r e q u i r e s 
a s u p e r i o r c o u r t t r i a l w i t h i n 120 d a y s of t h e " g i v i n g of n o t i c e of a p p e a l " 
for t r i a l d e n o v o . S i n c e d e f e n d a n t s m a y g i v e , n o t i c e of a p p e a l a n y t ime 
w i t h i n t e n d a y s of a d i s t r i c t c o u r t j u d g m e n t , i t i s i m p o r t a n t t h a t c o u r t f j 
off icials no t e t h e a p p e a l d a t e in t h e c a s e f i l e . - -' 

If t h e t ime l imi t s a r e not me t a n d a c a s e i n s u p e r i o r c o u r t for t r i a l 
d e n o v o i s d i s m i s s e d w i t h o u t p r e j u d i c e , a n e w c h a r g e m u s t b e b r o u g h t 
i n d i s t r i c t c o u r t i n o r d e r to r e - p r o s e c u t e . T h e r e a s o n i s t h a t t h e c h a r g e 
i s a n e w c a s e w i t h i n t h e o r i g i n a l j u r i s d i c t i o n of t h e d i s t r i c t c o u r t . A s 
m e n t i o n e d e a r l i e r , t h e 1 2 0 - d a y p e r i o d s t a r t s a l l o v e r for t h e n e w c h a r g e 
w h e n the o r i g i n a l c h a r g e i s d i s m i s s e d w i t h o u t p r e j u d i c e . 

Effect of p l e a w i t h d r a w a l . If a d e f e n d a n t w i t h d r a w s a p l e a of g u i l t y 
o r n o c o n t e s t , G . S . 15A-701 (c) p r o v i d e s t h a t t h e ful l 1 2 0 - d a y l i m i t a t i o n 
m u s t b e g i n from t h e d a t e of t h e o r d e r p e r m i t t i n g w i t h d r a w a l . Note t h a t 
t h i s s u b s e c t i o n a p p l i e s o n l y w h e n p l e a s h a v e b e e n e n t e r e d i n t h e c a s e — 
n o t w h e n p l e a n e g o t i a t i o n s h a v e s i m p l y f a i l e d . 

When d o e s a n ac t ion g r a n t i n g a n e w t r i a l b e c o m e f ina l? G . S . 
15A-701 ( a l ) (5) r e q u i r e s t r i a l w i t h i n 120 d a y s from t h e d a t e t h a t a n a c t i o n 

19. T h e a c t u a l l a n g u a g e i s i d e n t i c a l to t h a t f o u n d i n j o i n d e r of 
o f fenses in G .S . 15A-926 (a) . 

20 . S e e N . C . G e n . S t a t . § 15A-1432(a ) (1) ( d i s t r i c t c o u r t a p p e a l ) 
a n d N . C . G e n . S t a t . § 15A-1445(a ) (1) ( s u p e r i o r c o u r t a p p e a l ) . 

21 . N . C . G e n . S t a t . § 15A-1431(c ) . A d e f e n d a n t m a y a p p e a l w i t h i n 
t e n d a y s e v e n if h e h a s c o m p l i e d w i t h t h e d i s t r i c t c o u r t j u d g m e n t . S e e / "̂  
N . C . G e n . S t a t . § 15A-1431(d) . \^> 

22. S e e N . C . G e n . S t a t . § 7A-272 . 
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23 
g r a n t i n g a n e w t r i a l b e c o m e s " f ina l " a f t e r a n a p p e a l o r c o l l a t e r a l a t t a c k . 
T h e m o s t r e a s o n a b l e i n t e r p r e t a t i o n of " f ina l " i n r e g a r d to a p p e a l s i s t h a t 
t h e t e r m r e f e r s to t h e d a t e t h a t t h e c a s e i s c e r t i f i e d to t h e c l e r k of s u p e r i o r 
c o u r t — n o t t h e d a t e of t h e a p p e l l a t e c o u r t d e c i s i o n . 

IIL DISMISSAL OTHER THAN FOR NONCOMPLIANCE WITH THE TIME LIMIT 

A d i s m i s s a l o t h e r t h a n for n o n c o m p l i a n c e w i t h t h e t ime l imi t i s 
g o v e r n e d b y G .S . 15A-701 ( a l ) (3) , w h i c h p r o v i d e s : 

When a c h a r g e i s d i s m i s s e d , o t h e r t h a n u n d e r G . S . 15A-703 [ d i s m i s s a l 
w i t h o r w i t h o u t p r e j u d i c e ] , a n d t h e d e f e n d a n t i s a f t e r w a r d s c h a r g e d 
w i t h t h e s a m e of fense o r an o f fense b a s e d o n t h e s a m e ac t o r t r a n s a c t i o n 
o r on t h e s a m e s e r i e s of a c t s o r t r a n s a c t i o n s c o n n e c t e d t o g e t h e r 
o r c o n s t i t u t i n g p a r t s of a s i n g l e s c h e m e o r p l a n , t h e n w i t h i n 120 
d a y s from t h e d a t e t h a t t h e d e f e n d a n t w a s a r r e s t e d , s e r v e d w i t h 
c r i m i n a l p r o c e s s , w a i v e d an i n d i c t m e n t , o r w a s i n d i c t e d , w h i c h e v e r 
o c c u r s l a s t , for t h e o r i g i n a l c h a r g e . . . . 

T h e effect of t h i s s u b d i v i s i o n i s t h a t a d i s m i s s a l of a c a s e o t h e r t h a n 
u n d e r G . S . 15A-703 d o e s not s t o p t h e c l o c k from r u n n i n g for t h e 120 -day 
t i m e l i m i t a t i o n . T h u s t h e t ime l imi t a t ion for t h e n e w c h a r g e t h a t i s b a s e d 
on t h e s a m e of fense o r on t h e s a m e ac t o r t r a n s a c t i o n r u n s from t h e l a t e s t 
of t h e s p e c i f i e d e v e n t s ( a r r e s t , s e r v i c e of c r i m i n a l p r o c e s s , i n d i c t m e n t , 
i n f o r m a t i o n ) for t h e o r i g i n a l c h a r g e t h a t w a s d i s m i s s e d . 

H o w e v e r , a d i s m i s s a l t a k e n b y a p r o s e c u t o r i s af fected b y two e x c l u s i o n a r y 
p e r i o d s t h a t s top t h e c lock from r u n n i n g for c e r t a i n p e r i o d s of d e l a y af te r 
t h e d i s m i s s a l . T h u s t h e s e two p r o v i s i o n s — G . S . 15A-701 (b) (5) ( v o l u n t a r y 
d i s m i s s a l ) a n d - 7 0 1 ( b ) (11) ( v o l u n t a r y d i s m i s s a l w i t h l e a v e ) — m u s t b e 
r e a d i n c o n j u n c t i o n w i t h G .S . 15A-701 (a l ) (3) . 

P r o s e c u t o r D i s m i s s a l s 

A v o l u n t a r y d i s m i s s a l u n d e r G . S . 15A-931 i s a f inal d i s m i s s a l of 
a c r i m i n a l p l e a d i n g . If t h e p r o s e c u t o r w a n t s to c h a r g e t h e d e f e n d a n t 
a g a i n , h e m u s t i n s t i t u t e a n e w c r i m i n a l p l e a d i n g . 

A v o l u n t a r y d i s m i s s a l w i t h l e a v e u n d e r G .S . 15A-932 i s not a f ina l 
d i s m i s s a l of t h e c r i m i n a l p l e a d i n g ; t h e p r o s e c u t o r m a y r e i n s t i t u t e t h e c r i m i n a l 
p l e a d i n g b y f i l ing w r i t t e n n o t i c e w i t h t h e c l e r k . A l t h o u g h a v o l u n t a r y 
d i s m i s s a l m a y b e t a k e n for a n y r e a s o n , a v o l u n t a r y d i s m i s s a l w i t h l e a v e 
m a y b e t a k e n o n l y if t h e d e f e n d a n t f a i l s to a p p e a r at a c r i m i n a l p r o c e e d i n g 
a t w h i c h h i s a t t e n d a n c e i s r e q u i r e d a n d t h e p r o s e c u t o r b e l i e v e s t h a t h e 
c a n n o t b e r e a d i l y f o u n d . 

V o l u n t a r y d i s m i s s a l . G . S . 15A-701 (b) (5) e x c l u d e s t h e fo l lowing 
p e r i o d of d e l a y from t h e t ime l i m i t a t i o n a f t e r a p r o s e c u t o r t a k e s a v o l u n t a r y 
d i s m i s s a l : 

o 
23. C o l l a t e r a l a t t a c k w o u l d i n c l u d e r e l i e f u n d e r N . C . G e n . S t a t . 

C h . 15A, A r t . 89 . 



-6-

When a c h a r g e i s d i s m i s s e d b y t h e p r o s e c u t o r u n d e r t h e a u t h o r i t y 
of G . S . 15A-931 a n d a f t e r w a r d s a n e w i n d i c t m e n t o r i n f o r m a t i o n —^ 
i s fi led a g a i n s t t h e s a m e d e f e n d a n t o r t h e s a m e d e f e n d a n t i s a r r e s t e d ( j 
o r s e r v e d w i t h c r i m i n a l p r o c e s s for t h e s a m e o f f e n s e , o r a n o f fense 
b a s e d on t h e s a m e ac t o r t r a n s a c t i o n o r o n t h e s a m e s e r i e s of a c t s 
o r t r a n s a c t i o n s c o n n e c t e d t o g e t h e r o r c o n s t i t u t i n g p a r t s of a s i n g l e 
s c h e m e o r p l a n , a n y p e r i o d of d e l a y from t h e d a t e t h e i n i t i a l c h a r g e 
w a s d i s m i s s e d to t h e d a t e t h e t ime l imi t s for t r i a l u n d e r t h i s s e c t i o n 
w o u l d h a v e c o m m e n c e d to r u n a s to t h e s u b s e q u e n t c h a r g e . . . . 

When a p r o s e c u t o r t a k e s a v o l u n t a r y d i s m i s s a l u n d e r G . S . 15A-931 , 
t h e effect of G .S . 15A-701 ( a l ) (3) a n d G .S . 15A-701 (b) (5) i s to s top t h e 
c l o c k from r u n n i n g from t h e t ime of d i s m i s s a l u n t i l t h e l a s t of t h e s p e c i f i e d 
e v e n t s ( a r r e s t , s e r v i c e of c r i m i n a l p r o c e s s , i n d i c t m e n t , i n fo rma t ion ) o c c u r s 
for a n e w c h a r g e b a s e d on t h e s a m e of fense o r t h e s a m e ac t o r t r a n s a c t i o n . 
T h e a c c r u e d t ime f(^r t h e o r i g i n a l c h a r g e t ha t w a s d i s m i s s e d m u s t b e a p p l i e d 
to t h e n e w c h a r g e : t h e n e w l imi t i s 120 d a y s from t h e l a s t e v e n t m i n u s 
t h e n u m b e r of d a y s a c c r u e d b e f o r e t h e o r i g i n a l c h a r g e w a s d i s m i s s e d . 

F o r e x a m p l e , if a p r o s e c u t o r t a k e s a v o l u n t a r y d i s m i s s a l of an 
a r m e d - r o b b e r y i n d i c t m e n t a f t e r 105 d a y s h a v e e l a p s e d , t h e c o u n t i n g a g a i n s t 
t h e t ime l imi t s t o p s at d a y 105. If t h e p r o s e c u t o r i n s t i t u t e s a n e w a r m e d -
r o b b e r y c h a r g e o r a n o t h e r c h a r g e b a s e d on t h e s a m e ac t o r t r a n s a c t i o n , 
t h e c lock wi l l b e g i n a g a i n at d a y 105 w h e n t h e l a s t of t h e s p e c i f i e d e v e n t s 
o c c u r s for t h e n e w c h a r g e : a r r e s t , s e r v i c e of c r i m i n a l p r o c e s s , i n f o r m a t i o n , 
o r i n d i c t m e n t . T h u s , if t h e s a m e d e f e n d a n t i s a r r e s t e d p u r s u a n t to a n 
a r r e s t w a r r a n t a n d t h e n i n d i c t e d for t h e s a m e a r m e d r o b b e r y , t h e c l o c k 
b e g i n s w i t h d a y 105 on t h e d a t e of t h e n e w i n d i c t m e n t . T h e p r o s e c u t o r 
m u s t t r y t h e d e f e n d a n t w i t h i n fif teen (120 - 105 = 15) d a y s of i n d i c t m e n t 
o r r i s k d i s m i s s a l . 

V o l u n t a r y d i s m i s s a l w i t h l e a v e . G . S . 15A-701 (b) (11) e x c l u d e s 
t h e fo l lowing p e r i o d of d e l a y from t h e t ime l im i t a t i on w h e n a p r o s e c u t o r 
t a k e s a v o l u n t a r y d i s m i s s a l w i t h l e a v e : 

A p e r i o d of d e l a y f rom t h e t i m e t h e p r o s e c u t o r e n t e r s a d i s m i s s a l 
w i t h l e a v e for t h e n o n a p p e a r a n c e of t h e d e f e n d a n t u n t i l t h e p r o s e c u t o r 
r e i n s t i t u t e s t h e p r o c e e d i n g s p u r s u a n t to G . S . 15A-932 . . . . 

When t h e p r o s e c u t o r t a k e s a v o l u n t a r y d i s m i s s a l w i t h l e a v e u n d e r 
G . S . 15A-932, t h e effect of G . S . 15A-701 (a l ) (3) a n d G . S . 15A-701 (b) (11) 
i s to s top t h e c l o c k from r u n n i n g from t h e d a t e of t h e d i s m i s s a l w i t h l e a v e 
u n t i l t h e d a t e t h e p r o s e c u t o r r e i n s t i t u t e s t h e c h a r g e b y f i l i ng w r i t t e n n o t i c e 
w i t h t h e c l e r k . T h e n u m b e r of d a y s a c c r u e d b e f o r e t h e d i s m i s s a l w i t h 

24. T h e e x c l u s i o n a r y p r o v i s i o n i n G . S . 1 5 A - 7 0 1 ( b ) (5) d o e s n o t 
e r a s e t h e a c c r u e d t ime b e f o r e d i s m i s s a l t h a t m u s t b e c o u n t e d p u r s u a n t 
to G . S , 15A-701 ( a l ) (3) . T h e r e w o u l d b e n o d e t e r r e n c e from t a k i n g a 
d i s m i s s a l if a c c r u e d t ime w e r e n o t c o u n t e d t o w a r d t h e n e w c h a r g e . 

25 . T h e s ame r e s u l t o c c u r s w h e n a n i n d i c t m e n t fo l lows a v o l u n t a r y 
d i s m i s s a l of t h e s ame o r a s i m i l a r f e lony c h a r g e i n d i s t r i c t c o u r t . T h e 
a c c r u e d t ime i n d i s t r i c t c o u r t m u s t b e a p p l i e d to t h e l a t e r i n d i c t m e n t . 
U n d e r t h i s s u b d i v i s i o n , t h e i n d i c t m e n t i s a " s u b s e q u e n t c h a r g e " t h a t 
o c c u r s a f te r t h e " i n i t i a l c h a r g e " w a s d i s m i s s e d . 

( : 

( : 
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l e a v e m u s t b e s u b t r a c t e d from t h e 1 2 0 - d a y t ime l i m i t a t i o n t h a t b e g i n s a g a i n 
w h e n t h e p r o s e c u t o r r e i n s t i t u t e s t h e c h a r g e . 

F o r e x a m p l e , a d e f e n d a n t i s a r r e s t e d p u r s u a n t to a n a r r e s t w a r r a n t 
fo r DUI o n O c t o b e r 2 , 1978; a p r o s e c u t o r t a k e s a v o l u n t a r y d i s m i s s a l 
w i t h l e a v e on O c t o b e r 16, 1978, b e c a u s e t h e d e f e n d a n t f a i l ed to a p p e a r 
a t t r i a l a n d c a n n o t b e r e a d i l y f o u n d . On J a n u a r y 15, 1979, t h e p r o s e c u t o r 
r e i n s t i t u t e s t h e c h a r g e b y f i l ing a w r i t t e n n o t i c e w i t h t h e c l e r k . T h e t ime 
b e t w e e n O c t o b e r 16, 1978, a n d J a n u a r y 15, 1979, i s e x c l u d e d from t h e 
t i m e l imi ta t ion ; t h e f o u r t e e n d a y s from O c t o b e r 2 to O c t o b e r 16 a r e a p p l i e d 
to t h e t ime l i m i t a t i o n so t h a t t h e p r o s e c u t o r m u s t t r y t h e c a s e w i t h i n 106 
( 1 2 0 - 1 4 = 106) d a y s from J a n u a r y 15. 

D i s m i s s a l s b y a J u d g e O t h e r T h a n U n d e r G . S . 15A-703 

A s d i s c u s s e d a b o v e , G . S . 1 5 A - 7 0 1 ( a l ) (3) a p p l i e s to al l d i s m i s s a l s 
o t h e r t h a n u n d e r G . S . 15A-703 . 

What d i s m i s s a l s o t h e r t h a n p r o s e c u t o r d i s m i s s a l s a r e c o v e r e d ? Some 
e x a m p l e s a r e a f i n d i n g of n o p r o b a b l e c a u s e at a d i s t r i c t c o u r t , h e a r i n g , 
f a i l u r e of a p l e a d i n g to c h a r g e an o f f e n s e , i m p r o p e r v e n u e , e t c . 
B u t u n l i k e d i s m i s s a l s t a k e n b y p r o s e c u t o r s , t h e s e j u d g e - o r d e r e d d i s m i s s a l s 
do no t h a v e a n y e x c l u s i o n a r y p e r i o d s of d e l a y t h a t s t o p t h e c lock from 
r u n n i n g . T h e r e f o r e , if a f t e r a d i s m i s s a l a n e w c h a r g e b a s e d on t h e s a m e 
o f f ense o r t h e s a m e a c t i o n o r t r a n s a c t i o n i s b r o u g h t , t h e t ime l imi t a t ion 
for t h e n e w c h a r g e b e g i n s from t h e l a t e s t s p e c i f i e d e v e n t ( a r r e s t , s e r v i c e 
of c r i m i n a l p r o c e s s , i n d i c t m e n t , i n fo rma t ion ) for t h e i n i t i a l c h a r g e t h a t 
w a s d i s m i s s e d . 

F o r e x a m p l e , a d e f e n d a n t i s a r r e s t e d for a r m e d r o b b e r y o n O c t o b e r 
2 , 1978, a n d no p r o b a b l e c a u s e i s found on O c t o b e r 16, 1978. If a n e w 
a r m e d - r o b b e r y c h a r g e i s b r o u g h t , t h e t ime l imi t for t h e n e w c h a r g e i s 
c o u n t e d from O c t o b e r 2 , 1978. 

P e r h a p s b y t h e t ime a n e w c h a r g e i s b r o u g h t a f t e r a d i s m i s s a l , 120 
d a y s h a v e e l a p s e d o r t h e r e i s i n su f f i c i en t t ime to t r y t h e c a s e w i t h i n 120 
d a y s . A d i s m i s s a l w i t h p r e j u d i c e w o u l d b e a h a r s h r e s u l t , p a r t i c u l a r l y 
if t h e c a s e w a s d i s m i s s e d for f a i l i ng to s t a t e a c h a r g e . Of c o u r s e , a d i s m i s s a l 
w i t h o u t p r e j u d i c e u n d e r G .S . 15A-703 w o u l d g i v e a p r o s e c u t o r a n e w 120 
d a y s i n w h i c h to t r y t h e c h a r g e , a s d i s c u s s e d e a r l i e r . 

o 

26 . T h e e x c l u s i o n a r y p r o v i s i o n in G . S . 1 5 A - 7 0 1 ( b ) (11) d o e s n o t 
e r a s e t h e a c c r u e d t ime b e f o r e d i s m i s s a l t h a t m u s t b e c o u n t e d p u r s u a n t 
to G . S . 1 5 A - 7 0 1 ( a l ) (3) . 

27 . N . C . G e n . S t a t . § 15A-612(a ) (3) . 
28 . N . C . G e n . S t a t . § 15A-924(e ) . 
2 9 . N . C . G e n . S t a t . § 15A-952(b ) (5) . 
30 . T h i s e x a m p l e a s s u m e s t h a t t h e a r r e s t w a s t h e l a t e s t of t h e s p e c i f i e d 

e v e n t s ( a r r e s t , s e r v i c e of c r i m i n a l p r o c e s s , i n d i c t m e n t , i n fo rma t ion ) 
fo r t h e o r i g i n a l a r m e d - r o b b e r y c h a r g e . S e e N . C . G e n . S t a t . § 1 5 A - 7 0 1 ( a l ) (3) 
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IV. OTHER EXCLUSIONARY PERIODS 

T h e r e a r e e l e v e n e x c l u s i o n a r y p e r i o d s of time t h a t m u s t b e e x c l u d e d \ J 
from t h e 1 2 0 - d a y t ime l i m i t a t i o n . E x c l u s i o n a r y p e r i o d s for d i s m i s s a l s 
t a k e n b y p r o s e c u t o r s h a v e a l r e a d y b e e n d i s c u s s e d . T h e f o l l o w i n g d i s c u s s i o n 
d e a l s w i t h s o m e o t h e r s . 

C o n t i n u a n c e s 

G . S . 15A-701(b) (7) e x c l u d e s : 

a n y p e r i o d of d e l a y r e s u l t i n g from a c o n t i n u a n c e g r a n t e d b y a n y 
j u d g e if t h e j u d g e g r a n t i n g t h e c o n t i n u a n c e f i n d s t h a t t h e e n d s of j u s t i c e 
s e r v e d b y g r a n t i n g t h e c o n t i n u a n c e o u t w e i g h t h e b e s t i n t e r e s t s of t h e 
p u b l i c a n d t h e d e f e n d a n t in a s p e e d y t r i a l a n d s e t s f o r t h in w r i t i n g in 
t h e r e c o r d of t h e c a s e t h e r e a s o n s for so f i n d i n g . 

T h e f a c t o r s , a m o n g o t h e r s , w h i c h a j u d g e s h a l l c o n s i d e r 
i n d e t e r m i n i n g w h e t h e r to g r a n t a c o n t i n u a n c e a r e a s fo l lows: 
a . w h e t h e r t h e f a i l u r e to g r a n t a c o n t i n u a n c e w o u l d b e l i k e l y 

to r e s u l t i n a m i s c a r r i a g e of j u s t i c e ; 
b . w h e t h e r t h e c a s e t a k e n a s a w h o l e i s s o u n u s u a l a n d s o c o m p l e x , 

d u e t o t h e n u m b e r of d e f e n d a n t s o r t h e n a t u r e of t h e p r o s e c u t i o n 
o r o t h e r w i s e , t h a t it i s u n r e a s o n a b l e to e x p e c t a d e q u a t e 
p r e p a r a t i o n w i t h t i m e l i m i t s e s t a b l i s h e d b y t h i s s e c t i o n . . . . 

F i v e i m p o r t a n t p o i n t s m u s t b e m a d e a b o u t t h i s s u b d i v i s i o n : ( 

1. O n l y a j u d g e m a y m a k e t h e d e c i s i o n a b o u t g r a n t i n g a c o n t i n u a n c e — n o t 
a c l e r k , m a g i s t r a t e , p r o s e c u t o r , d e f e n s e l a w y e r , o r a n y o n e e l s e . 

2 . T h e j u d g e m u s t s t a t e h i s r e a s o n s for g r a n t i n g a c o n t i n u a n c e i n 
w r i t i n g , and i t m u s t b e p l a c e d i n the . . case f i l e . He m u s t w r i t e i t 
h i m s e l f o r d i r e c t t h e c l e r k to do s o . 

3 . S i n c e t h i s l aw a p p l i e s to a l l c r i m i n a l c a s e s , a j u d g e m u s t m a k e 
w r i t t e n f i n d i n g s for a l l c o n t i n u a n c e s . 

4 . P r o s e c u t o r s s h o u l d r e m i n d j u d g e s to m a k e w r i t t e n f i n d i n g s , s i n c e 
t h e y h a v e t h e b u r d e n of p r o d u c i n g e v i d e n c e c o n c e r n i n g e x c l u s i o n a r y 
p e r i o d s . A d e l a y t h a t r e s u l t s from a c o n t i n u a n c e s h o u l d no t b e e x c l u d e d 
from t h e t ime l im i t a t i on w h e n a j u d g e f a i l s to m a k e w r i t t e n f i n d i n g s 
b e c a u s e t h e f a i l u r e i s a s u b s t a n t i a l d e v i a t i o n from t h e s u b d i v i s i o n ' s 
p r o v i s i o n s . T h e p u b l i c ' s i n t e r e s t in a s p e e d y t r i a l c a n n o t b e p r o t e c t e d 
w h e n t h e r e c o r d d o e s n o t r e f l e c t t h e r e a s o n w h y a j u d g e g r a n t e d 
a c o n t i n u a n c e . 

•53 
5 . T h e s u b d i v i s i o n s e t s b r o a d g u i d e l i n e s fo r g r a n t i n g c o n t i n u a n c e s . 

I 31 . In s u p e r i o r c o u r t , a j u d g e m a y a l s o d i r e c t t h e c o u r t r e p o r t e r 
: to t r a n s c r i b e t h e r e a s o n s h e g a v e for t h e c o n t i n u a n c e . He m a y t h e n s i g n 

t h e t r a n s c r i p t i o n a n d h a v e i t p l a c e d in t h e c a s e f i l e . 
j 32 . A j u d g e s h o u l d no t a v o i d m a k i n g w r i t t e n f i n d i n g s for a c o n t i n u a n c e 
I b e c a u s e h e i s s u r e t h e c a s e w i l l b e t r i e d w i t h i n t h e time l i m i t a t i o n s . / '. 

O b v i o u s l y , i t i s i m p o s s i b l e to p r e d i c t d e f i n i t e l y w h e n a c a s e w i l l b e t r i e d . > _ ^ 
33 . S e e R e p o r t , at 23 . 
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B u t a j u d g e s h o u l d k e e p i n m i n d t h i s l a w ' s l e g i s l a t i v e h i s t o r y , w h i c h 
c l e a r l y s h o w s t h a t t h e l a w w a s i n t e n d e d to s a t i s fy t h e p u b l i c ' s 
i n t e r e s t — n o t t h e d e f e n d a n t ' s — i n a s p e e d y t r i a l . A j u d g e s h o u l d 
r e q u i r e a c l e a r a n d c o n v i n c i n g j u s t i f i c a t i o n for a c o n t i n u a n c e . 
He s h o u l d r e q u i r e some e v i d e n t i a r y s u p p o r t for a mot ion to c o n t i n u e 
a n d no t m e r e l y r e l y o n a s t a t e m e n t from t h e p r o s e c u t o r o r d e f e n s e 
c o u n s e l t h a t h e i s " n o t p r e p a r e d " for t r i a l . N o n p a y m e n t of c o u n s e l 
f ees s h o u l d n o t b e a g r o u n d for a c o n t i n u a n c e , p a r t i c u l a r l y w h e n 
a d e f e n s e l a w y e r e n t e r s a c a s e w i t h o u t l i m i t i n g t h e e x t e n t of h i s 
r e p r e s e n t a t i o n u n d e r G .S . 15A-141 . 

P r o c e e d i n g s C o n c e r n i n g t h e D e f e n d a n t 

G . S . 15A-701 (b ) (1) e x c l u d e s : 

a n y p e r i o d of d e l a y r e s u l t i n g from o t h e r p r o c e e d i n g s c o n c e r n i n g t h e 
d e f e n d a n t i n c l u d i n g , b u t n o t l im i t ed t o , d e l a y s r e s u l t i n g from 

a . a m e n t a l o r p h y s i c a l e x a m i n a t i o n of t h e d e f e n d a n t , o r a h e a r i n g 
on h i s m e n t a l o r p h y s i c a l c a p a c i t y ; 

b . t r i a l s w i t h r e s p e c t to o t h e r c h a r g e s a g a i n s t t h e d e f e n d a n t ; 
c . i n t e r l o c u t o r y a p p e a l s ; o r 
d . h e a r i n g s on p r e t r i a l m o t i o n s o r t h e g r a n t i n g o r d e n i a l of 

s u c h m o t i o n s . . . . 

Do t h e w o r d s " p e r i o d of d e l a y " m e a n o n l y t h e t ime i t t a k e s to h e a r 
t h e mot ion o r d o t h e y m e a n t h e to ta l t ime from t h e f i l i n g of t h e mot ion to 
t h e j u d g e ' s r u l i n g ? T h e m o s t r e a s o n a b l e i n t e r p r e t a t i o n s e e m s to b e t h a t 
t h e p h r a s e r e f e r s to t h e to t a l t ime n e e d e d to d i s p o s e of t h e m o t i o n , s i n c e 
t h e mot ion d e l a y s a c a s e u n t i l a j u d g e r u l e s on i t . 

F o r e x a m p l e , a d e f e n d a n t f i l e s a mo t ion for d i s c o v e r y on O c t o b e r 
16 , 1978; t h e h e a r i n g i s h e l d on O c t o b e r 31 , 1978; a n d t h e j u d g e m a k e s 
h i s r u l i n g on N o v e m b e r 3 , 1978. T h e e x c l u d e d p e r i o d i s from O c t o b e r 
16 to N o v e m b e r 3 . 

Note t h a t t h i s s u b d i v i s i o n i s "no t l im i t ed to" t h e s p e c i f i e d e v e n t s 
i n (a)' t h r o u g h (d) . P r o b a t i o n a n d p a r o l e h e a r i n g s , a m o n g o t h e r s , a r e 
a l s o i n c l u d e d . 

I n t e r l o c u t o r y a p p e a l s in s u b p a r a g r a p h c i n c l u d e a p r o s e c u t o r ' s 
a p p e a l from a n a d v e r s e r u l i n g o n a p r e t r i a l mo t ion to s u p p r e s s . 

A b s e n c e o r U n a v a i l a b i l i t y of D e f e n d a n t o r E s s e n t i a l W i t n e s s 

G . S . 15A-701 (b ) (3) e x c l u d e s : 

a n y p e r i o d of d e l a y r e s u l t i n g from t h e a b s e n c e o r u n a v a i l a b i l i t y of t h e 
d e f e n d a n t o r a n e s s e n t i a l w i t n e s s for t h e d e f e n d a n t o r t h e S t a t e . F o r t h e 
p u r p o s e of t h i s s u b d i v i s i o n , a d e f e n d a n t o r a n e s s e n t i a l w i t n e s s s h a l l b e 
c o n s i d e r e d 

34 . S e e a l s o N . C . G e n . S t a t . § 15A-143 ( a t t o r n e y m a k i n g g e n e r a l 
e n t r y o b l i g a t e d to r e p r e s e n t d e f e n d a n t at a l l s u b s e q u e n t s t a g e s ) . A c l e r k 
s h o u l d m a k e a no t a t i on in t h e c a s e f i le w h e n a n a t t o r n e y e n t e r s a c a s e . 
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a . a b s e n t w h e n h i s w h e r e a b o u t s a r e u n k n o w n a n d h e i s a t t e m p t i n g 
to a v o i d a p p r e h e n s i o n o r p r o s e c u t i o n o r w h e n h i s w h e r e a b o u t s —^ 
c a n n o t b e d e t e r m i n e d b y d u e d i l i g e n c e ; a n d f j 

b . u n a v a i l a b l e w h e n h i s w h e r e a b o u t s a r e k n o w n b u t h i s p r e s e n c e 
for t e s t i f y i n g at t h e t r i a l c a n n o t b e o b t a i n e d b y d u e d i l i g e n c e 
o r h e r e s i s t s a p p e a r i n g a t o r b e i n g r e t u r n e d fo r t r i a l . . . . 

T h i s s u b d i v i s i o n e x c l u d e s d e l a y r e s u l t i n g from t h e a b s e n c e o r u n a v a i l a b i l i t y 
of t h e d e f e n d a n t o r an e s s e n t i a l w i t n e s s for t h e s t a t e o r d e f e n d a n t . A l t h o u g h 
" e s s e n t i a l " i s no t d e f i n e d , t h e t e r m w o u l d c l e a r l y a p p l y to a w i t n e s s w h o s e 
t e s t i m o n y e s t a b l i s h e s o r r e b u t s a n e l e m e n t of a c r i m e o r i s n e c e s s a r y to 
p r e s e n t i m p o r t a n t p h y s i c a l e v i d e n c e . C o r r o b o r a t i v e o r c u m u l a t i v e w i t n e s s e s 
w o u l d n o t o r d i n a r i l y b e c o n s i d e r e d e s s e n t i a l . 

T h e e x c l u s i o n a r y p e r i o d for an " a b s e n t " d e f e n d a n t i n t h e r o u t i n e „ _ 
c a s e w o u l d b e g i n from t h e d a t e h e fa i l ed to a p p e a r a t a t r i a l o r h e a r i n g . 
T h e a b s e n c e of an e s s e n t i a l w i t n e s s c o u l d b e d e m o n s t r a t e d b y t h e i n a b i l i t y 
to s e r v e a s u b p o e n a ; t h e e x c l u s i o n a r y p e r i o d w o u l d a p p a r e n t l y b e g i n from 
t h e d a t e a law e n f o r c e m e n t off icer r e c e i v e d t h e s u b p o e n a , b e c a u s e t h a t 
w a s w h e n h e b e g a n h i s e f fo r t s to f ind t h e w i t n e s s i n o r d e r to s e r v e i t . 

T h e " d u e d i l i g e n c e " r e q u i r e d to o b t a i n a n " u n a v a i l a b l e " w i t n e s s 
o r d e f e n d a n t s h o u l d i n c l u d e an a t t e m p t to o b t a i n h im u n d e r t h e v a r i o u s 
p r o v i s i o n s of C h a p t e r 15A: A r t i c l e 36 ( d e f e n d a n t i n - s t a t e p r i s o n e r ) ; A r t i c l e 
37 ( e x t r a d i t i o n ) ; A r t i c l e 38 ( i n t e r s t a t e d e t a i n e r s ) ; G . S . 15A-771 ( d e f e n d a n t 
f e d e r a l p r i s o n e r ) ; G .S . 15A-772 ( d e f e n d a n t o u t s i d e t h e U n i t e d S t a t e s ) ; / ^ 
G . S . 15A-773 ( o r g a n i z a t i o n s ) ; G . S . 15A-801 ( w i t n e s s ) ; G . S . 15A-803 ^ y 
( m a t e r i a l w i t n e s s ) ; G . S . 15A-805 ( w i t n e s s i n a N o r t h C a r o l i n a p r i s o n ) ; 

A r t i c l e 43 ( o u t - o f - s t a t e w i t n e s s ) ; A r t i c l e 44 ( i m p r i s o n e d o u t - o f - s t a t e w i t n e s s ) . 

T h e e x c l u s i o n a r y p e r i o d in G . S . 15A-701(b ) (9) s o m e w h a t o v e r l a p s 
t h i s p r o v i s i o n , s i n c e i t e x c l u d e s a p e r i o d of d e l a y w h e ^ a d e f e n d a n t i s 
i n a p e n a l o r o t h e r i n s t i t u t i o n of a n o t h e r j u r i s d i c t i o n . I t d o e s n o t 
r e q u i r e a d i l i g e n t effort t o o b t a i n t h e d e f e n d a n t , a s G . S . 1 5 A - 7 0 1 ( b ) (3) (b) 
d o e s . T o a v o i d a confl ic t b e t w e e n t h e two p r o v i s i o n s a n d to p r e v e n t a n 
o p e n - e n d e d e x c l u s i o n a r y p e r i o d i n - 7 0 1 ( b ) ( 9 ) , a d i l i g e n t effort to s e c u r e 
t h e d e f e n d a n t s h o u l d b e r e q u i r e d i n o r d e r for - 7 0 1 ( b ) (9) to a p p l y . 

35 . T h e d a t e c o u l d b e e a r l i e r if t h e p r o s e c u t o r p r e s e n t s e v i d e n c e 
s h o w i n g t h a t t h e d e f e n d a n t w a s " a b s e n t " e v e n b e f o r e t h e s c h e d u l e d t r i a l 
o r h e a r i n g . A p r o s e c u t o r m a y a l s o s top t h e t ime l i m i t a t i o n from r u n n i n g 
b y t a k i n g a v o l u n t a r y d i s m i s s a l w i t h l e a v e u n d e r G . S . 15A-932 . 

36 . " [O] t h e r i n s t i t u t i o n " i n c l u d e s a m e n t a l i n s t i t u t i o n . 
37 . A n o t h e r " j u r i s d i c t i o n " i n c l u d e s o n l y a n o t h e r s t a t e , t h e U n i t e d 

S t a t e s , t h e D i s t r i c t of C o l u m b i a , a f o r e i g n c o u n t r y , e t c . T h e p l a i n m e a n i n g 
of " j u r i s d i c t i o n " s h o u l d o v e r r r i d e a r e f e r e n c e i n t h e R e p o r t , A p p e n d i x 
J a t p a g e 6 , to A r t i c l e 36 ( s e c u r i n g d e f e n d a n t i n i n - s t a t e i n s t i t u t i o n s ) 
t h a t e r r o n e o u s l y i n d i c a t e s t h a t " j u r i s d i c t i o n " i n c l u d e s a n y p l a c e o t h e r . 
t h a n t h e c o u n t y of t r i a l . C j 
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V . COUNTIES WITH LIMITED COURT SESSIONS 

38 
G . S . 15A-702 e x c l u d e s a d e f e n d a n t ' s c a s e from t h e t ime l im i t a t i on 

if " d u e to t h e l i m i t e d n u m b e r of c o u r t s e s s i o n s s c h e d u l e d for t h e c o u n t y , 
t h e a p p l i c a b l e t i m e l i m i t s s p e c i f i e d b y G . S . 15A-701 h a s n o t b e e n m e t . " 
T h i s s e c t i o n i s i n t e n d e d o n l y for r u r a l c o u n t i e s — n o t for u r b a n c o u n t i e s 
w i t h c o n g e s t e d c o u r t d o c k e t s . 

T h i s s e c t i o n p r o v i d e s n o g u i d e l i n e s for d e t e r m i n i n g w h a t c a s e s 
i n w h a t c o u n t i e s fit w i t h i n i t s p r o v i s i o n s . T h e r e f o r e , a j u d g e m u s t m a k e 
a c a s e - b y - c a s e d e t e r m i n a t i o n w h e t h e r t h e r e a s o n w h y t h e c a s e w a s n o t 
t r i e d w i t h i n t h e t i m e l im i t a t i on w a s t h e l i m i t e d n u m b e r of s c h e d u l e d c o u r t 
s e s s i o n s ; if t h a t w a s n o t t h e r e a s o n , t h e c a s e m u s t b e d i s m i s s e d w i t h o r 
w i t h o u t p r e j u d i c e u n d e r G .S . 15A-703 . 

A d e f e n d a n t m a y fi le a mo t ion for a p r o m p t t r i a l o n l y af ter t h e 120-
d a y t ime l im i t a t i on h a s b e e n p a s s e d ; a j u d g e t h e n m a y o r d e r a t r i a l w i t h i n 
n o t l e s s t h a n 30 d a y s . If a p r o s e c u t o r d o e s n o t t r y t h e c a s e w i t h i n t h e 
t ime s e t in t h e j u d g e ' s o r d e r , t h e c a s e m u s t b e d i s m i s s e d e i t h e r w i t h o r 
w i t h o u t p r e j u d i c e . 

38 . T h e e x c l u s i o n a r y p r o v i s i o n i n G . S . 15A-701 (b ) (8) a l s o d e a l s 
w i t h c o u n t i e s w i t h l i m i t e d c o u r t s e s s i o n s , b u t i t i s s u p e r f l u o u s b e c a u s e 
G . S . 15A-702 c o m p l e t e l y c o v e r s t h e s u b j e c t m a t t e r . 

39 . S e e R e p o r t , A p p e n d i x J a t 5 - 6 . 
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Note: The Speedy Trial Act was enacted by Chapter 787 of the 1977 
Session Laws. Chapter 1147, enacted in the 1978 session, made 
changes in Chapter 787. In the material below, matter in 
italics (italics) is added; matter struck through (st*«ek 
through) is deleted; and matter in regular type (regular type) 
is unchanged. 

ARTICLE 35. 

Speedy Trial 

§ 15A-701. Time limits and exclusions. — (a) The trial of the 
defendant charged with a criminal offense shall begin within the time 
limits specified below: 

(1) Within 90 days from the date the defendant is arrested, 
served with criminal process, waives an indictment or is 
indicted i9-ne*±#±ed-ptn?9uant-fce-GTS--i5A-639-tha-fe-aH-
4nd±efeffleRfe-has-been-filed-w±feh-fehe-3Hpe*ie¥-eeH¥*-aga£HS*-
him, whichever occurs last; 

(2) Within 90 days of the giving of notice of appeal in a 
misdemeanor case for a trial de novo in the superior 
court; 

(3) When a charge is dismissed, other than under G.S. 15A-
703, and the defendant is afterwards charged with the 
same offense or an offense based on the same act or 
transaction or on the same series of acts or transactions 
connected together or constituting parts of a single 
scheme or plan, then within 90 days from the date that 
the defendant was arrested, served with criminal process, 
waived an indictment, or was indicted was-net±f±ed-
p«rsuan*-fee-GTS-—15A-639-feha*-an-£ftaietment-has-been-
#iled-with-fehe-9«perio*-eo«rt-aga±n9*-him, whichever 
occurs last, for the original charge; 

(4) When the defendant is to be tried again following a 
declaration by the trial judge of a mistrial, then within 
60 days of that declaration; or 

(5) Within 60 days from the date the action occasioning the 
new trial becomes final when the defendant is to be tried 
again following an appeal or collateral attack. 

(al) Notwithstanding the provisions of G.S. 15A-701(a) the trial of 
a defendant charged with a criminal offense who is arrested, served with 
criminal process, waives an indictment or is indicted £a-net£fied-pH¥9tiaat-
fee-GTSi—15A-639—fehat-an-indietment-has-been-^iled-against-him, on or 
after October 1, 1978, and before October 1, 1980, shall begin within 
the time limits specified below: 

(1) Within 120 days from the date the defendant is arrested, 
served with criminal process, waives an indictment, or is 
indicted is-nefei£±ed-pu*9tianfe-fee-GTS--i5A-639-tfta*-an-
±Rdie*ment-has-been-f±4ed-aga±na-fe-fl±ni, whichever occurs 
last; 

(2) Within 120 days of the giving of notice of appeal in a 
misdemeanor case for a trial de novo in the superior 
court; 

(3) When a charge is dismissed, other than under G.S. 15A-
703, and the defendant is afterwards charged with the 
same offense or an offense based on the same act or 
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transaction or on the same series of acts or transactions 
connected together or constituting parts of a single 
scheme or plan, then within 120 days from the date that 
the defendant was arrested, served with criminal process, 
waived an indictment, or was indicted was-nefeified-ptHrsaant-
fee-G-Sv-i5A-639-*ha*-an-indietraeRfc-haa-been-#±lee,-w±th-
fehe-saperier-eenrt-against-hiHi, whichever occurs last, 
for the original charge; 

(4) When the defendant is to be tried again following a 
declaration by the trial judge of "a mistrial, then within 
120 days of that declaration; or 

(5) Within 120 days from the date the action occasioning the 
new trial becomes final when the defendant is to be tried 
again following an appeal or collateral attack. 

(b) The following periods shall be excluded in computing the time 
within which the trial of a criminal offense must begin: 
(1) Any period of delay resulting from other proceedings 

concerning the defendant including, but not limited to, 
delays resulting from 
a. A mental or physical examination of the defendant, 

or a hearing on his mental or physical incapacity; 
b. Trials with respect to other charges against the 

defendant; 
c. Interlocutory appeals; or 
d. Hearings on pretrial motions or the granting or 

denial of such motions; 
(2) Any period of delay during which the prosecution is 

deferred by the prosecutor pursuant to written agreement 
with the defendant, with the approval of the court, for 
the purpose of allowing the defendant to demonstrate his 
good conduct; 

(3) Any period of delay resulting from the absence or unavail­
ability of the defendant or an essential witness for the 
defendant or the State. For the purpose of this subdivision, 
a defendant or an essential witness shall be considered 
a. Absent when his whereabouts are unknown and he is 

attempting to avoid apprehension or prosecution or 
when his whereabouts cannot be determined by due 
diligence; and 

b. Unavailable when his whereabouts are known but his 
presence for testifying at the trial cannot be 
obtained by due diligence or he resists appearing at 
or being returned for trial; 

(4) Any period of delay resulting from the fact that the 
defendant is mentally incapacitated or physically unable 
to stand trial; 

(5) When a charge is dismissed by the prosecutor under the 
authority of G.S. 15A-931 and afterwards a new indictment 
or information is filed against the same defendant or the 
same defendant is arrested or served with criminal process 
for the same offense, or an offense based on the same act 
or transaction or on the same series of acts or transactions 
connected together or constituting parts of a single 
scheme or plan, any period of delay from the date the 
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initial charge was dismissed to the date the time limits 
for trial under this section would have commenced to run 
as to the subsequent charge; 

(6) A period of delay when the defendant is joined for trial 
with a codefendant as to whom the time for trial has not 
run and no motion for severance has been granted; 

(7) Any period of delay resulting from a continuance granted 
by any judge if the judge granting the continuance finds 
that the ends of justice served by granting the continuance 
outweigh the best interests of the public and the defendant 
in a speedy trial and sets forth in writing in the record 
of the case the reasons for so finding. 

The factors, among others, which a judge shall consider 
in determining whether to grant a continuance are as 
follows: 
a. Whether the failure to grant a continuance would be 

likely to result in a miscarriage of justice; and 
b. Whether the case taken as a whole is so unusual and 

so complex, due to the number of defendants or the 
nature of the prosecution or otherwise, that it is 
unreasonable to expect adequate preparation within 
the time limits established by this section; and 

e- Whether-delay-aiter—fehe-g¥and-jary-p¥©eeedings-
have-begtin—in-a-ease-wheue-aifiresfe-preelttdea-
indietment—i9-eau9ed-by-the-unu9Hal-eeraplexity-
e#-the-factual-determination—te-be-made-by-the-
grand-jui?y-oif-by-event9-beyond-the-eentrol-ef-
the-eoart-of-the-eourt-ep-the-State; 

(8) Any period of delay occasioned by the venue of the defendant's 
case being within a county where due to limited number of 
court sessions scheduled for the county, the time limitations 
of this section cannot reasonably be met; 

(9) A period of delay resulting from the defendant's being in 
the custody of a penal or other institution of a jurisdiction 
other than the jurisdiction in which the criminal offense 
is to be tried; 

(10) A period of delay when the defendant or his attorney has 
an obligation of service to the State of North Carolina 
or to the United States Government and the court, with 
the consent of both the defendant and the State, continues 
the case for a period of time consistent with that obligation; 
and 

(11) A period of delay from time the prosecutor enters a 
dismissal with leave for the nonappearance of the defendant 
until the prosecutor reinstitutes the proceedings pursuant 
to G.S. 15A-932. 

(c) If trial does not begin within the time limitations specified 
in this section because the defendant entered a plea of guilty or no 
contest which was subsequently withdrawn to any or all charges, the 
applicable period of time limits as specified in this section shall 
begin to run on the day the order permitting withdrawal of the plea of 
guilty or no contest becomes final. 

§ 15A-702. Counties with limited court sessions.—(a) If the venue 
of the defendant's case lies within a county where, due to the limited 
number of court sessions scheduled for the county, the applicable time 
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limits specified by G.S. 15A-701 has not been met, the defendant may 
file a motion for prompt trial with (i) a superior court judge presiding x. 
over a mixed or criminal session within the same judicial district where \ / 
the defendant is charged with an offense within the original jurisdiction 
of the superior court or with a misdemeanor docketed in the superior 
court for trial de novo; or (ii) a district court judge presiding in the 
county in which the venue of the case lies, or in the event that there 
is no district court judge presiding in that county, in the judicial 
district embracing the county in which the venue lies where the defendant 
is charged with a misdemeanor pending in district court. 

(b) The judge with whom the petition for prompt trial is filed may 
order the defendant's case be brought to trial within not less than 30 
days. 

(c) A defendant who files a petition for prompt trial under this 
section accepts venue anywhere within the judicial district and may not 
continue or delay his case except on the basis of matters which arise 
after he files the petition and which he or his counsel could not have 
reasonably anticipated. The defendant may withdraw the petition for 
prompt trial only on order of the court, for good cause shown or with 
the consent of the prosecutor. 

§ 15A-703. Sanctions.—If a defendant is not brought to trial within 
the time limits required by G.S. 15A-701 or within the time prescribed 
by the judge in his order for prompt trial under G.S. 15A-702(b), the 
charge shall be dismissed on motion of the defendant. The defendant 
shall have the burden of proof of supporting that motion but the State 
shall have the burden of going forward with evidence in connection with 
excluding periods from computation of time in determining whether or not / "N 
the time limitations under this Article has been complied with. In f , 
determining whether to order the charge's dismissal with or without 
prejudice, the court shall consider, among other matters, each of the 
following factors: the seriousness of the offense; the facts and circumstances 
of the case which led to the dismissal; the impact of a re-prosecution 
on the administration of this Article and on the administration of 
justice. Failure of the defendant to move for dismissal prior to trial 
or entry of the plea of guilty or no contest shall constitute a waiver 
of the right to dismissal under this section. A dismissal with prejudice 
shall bar further prosecution of the defendant for the same offense or 
an offense based on the same act or transaction or on the same series of 
acts or transactions connected together or constituting parts of a 
single scheme or plan; a dismissal without prejudice shall not bar 
further prosecution. 

§ 15A-704. NO bar to claim of denial of speedy trial.—No provision 
of this Article shall be interpreted as a bar to any claim of denial of 
a speedy trial as required by the Sixth Amendment to the Constitution of 
the United States. 

Effective Date: Section 2 of Chapter 787, as amended by Chapter 
1147, provides: 

"This act shall apply to any person who is arrested, 
served with criminal process, waives an indictment, or 
is indicted notified-purguaat-to-GTST-15A-6-39-
that-an-indietment-ha9-been-filed-with-the-9upe¥ie¥- / 
ee«rt-again9t-him, on or after October 1, 1978." -,_^ 


