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T h e 1977 G e n e r a l A s s e m b l y e n a c t e d a j i e w l a w , G . S . 8 - 5 8 . 6 , e f fec t ive 
for r a p e a n d a n y l e s s e r - i n c l u d e d of fenses commi t t ed on o r a f te r J a n u a r y 1, 
1978, t h a t (1) t r i e s to de f ine w h a t e v i d e n c e a b o u t t h e c o m p l a i n a n t ' s p a s t 
s e x u a l b e h a v i o r may b e a d m i t t e d at t r i a l a n d (2) r e q u i r e s an i n - c a m e r a 
h e a r i n g b e f o r e t h e e v i d e n c e may b e a d m i t t e d . 

T h i s m e m o r a n d u m d i s c u s s e s t h e c h a n g e s b r o u g h t a b o u t b y t h i s n e w law 
a n d d i s c u s s e s how it w i l l w o r k in p r a c t i c e . T h e e n t i r e law is r e p r o d u c e d 
on p a g e s 9 a n d 10. 

COMMON LAW RULES OF EVIDENCE IN RAPE CASES 

B e f o r e a d i s c u s s i o n of t h i s n e w l a w , t h e p r e s e n t common law r u l e s 
of e v i d e n c e i n r a p e c a s e s n e e d to b e u n d e r s t o o d . 

P r i o r S e x u a l Ac t s 

When t h e c o m p l a i n a n t t e s t i f i e s , t h e d e f e n d a n t may c r o s s - e x a m i n e h e r 
a b o u t p r i o r s e x u a l ac t s w i t h t h i r d p e r s o n s for t h e p u r p o s e of i m p e a c h i n g 
h e r t e s t i m o n y , b u t h e is b o u n d b y h e r a n s w e r . T h u s h e c a n n o t p r e s e n t 
d i r e c t e v i d e n c e of p r i o r s e x u a l a c t s . F o r e x a m p l e , t h e d e f e n d a n t m a y a s k 
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t h e c o m p l a i n a n t if s h e h a d h a d c o n s e n s e n s u a l s e x u a l i n t e r c o u r s e w i t h h i s 
f r i e n d d u r i n g t h e e v e n i n g w h e n s h e c l a i m e d t h a t t h e d e f e n d a n t r a p e d h e r . 
B u t w h a t e v e r h e r r e s p o n s e , h e may n o t p r e s e n t h i s f r i e n d as a w i t n e s s to 
t e s t i fy a b o u t h i s s e x u a l ac t w i t h h e r . 

T h e d e f e n d a n t i s no t b o u n d b y t h e c o m p l a i n a n t ' s a n s w e r w h e n s h e 
i s q u e s t i o n e d a b o u t p r i o r s e x u a l a c t s w i t h h i m . He as w e l l as a n y w i t n e s s e s 
to t h e s e ac t s m a y t e s t i fy in r e g a r d to t h e m . 

T h e common law r u l e s as d e v e l o p e d in N o r t h C a r o l i n a c a s e s d o no t a p p e a r 
to p l a c e a n y l i m i t a t i o n - - s u c h as t i m e , p l a c e , o r c i r c u m s t a n c e - - i n r e g a r d to 
t h e s e x u a l a c t s t h a t t h e c o m p l a i n a n t may b e a s k e d a b o u t . T h u s , i f a t h i r t y -
y e a r - o l d s i n g l e w o m a n i s r a p e d w h e n w a l k i n g a c r o s s a c o l l e g e c a m p u s , s h e 
i s s u b j e c t to q u e s t i o n i n g a b o u t al l h e r p r i o r s e x u a l a c t s n o m a t t e r how l o n g 
a g o t h e y o c c u r r e d a n d d e s p i t e t h e fact t h a t t h e s e x u a l a c t s may h a v e b e e n 
w i t h a man w i t h w h o m s h e h a s h a d an e x t e n d e d p e r s o n a l r e l a t i o n s h i p . As 
d i s c u s s e d b e l o w , G . S . 8 - 5 8 . 6 ( b ) (3) w i l l s h a r p l y l imit q u e s t i o n s c o n c e r n i n g 
p r i o r s e x u a l ac t s w i t h t h i r d p e r s o n s . 

C h a r a c t e r E v i d e n c e 

T h e g e n e r a l c h a r a c t e r of t h e c o m p l a i n a n t as w e l l as h e r r e p u t a t i o n for 
t h e s p e c i f i c c h a r a c t e r t r a i t of u n c h a s t i t y may b e s h o w n for t h e p u r p o s e of 
a t t a c k i n g h e r c r e d i b i l i t y a n d b e a r i n g on t h e l i k e l i h o o d of c o n s e n t . 

p 
N o r t h C a r o l i n a h a s an u n u s u a l r u l e c o n c e r n i n g h o w c h a r a c t e r e v i d e n c e 

m a y b e i n t r o d u c e d . A p a r t y t h a t offers a c h a r a c t e r w i t n e s s may a s k h i m 
a b o u t t h e g e n e r a l c h a r a c t e r a n d r e p u t a t i o n of t h e p e r s o n i n q u e s t i o n b u t 
m a y n o t a s k h i m a b o u t t h e p e r s o n ' s r e p u t a t i o n for a s p e c i f i c c h a r a c t e r t r a i t 
s u c h as u n c h a s t i t y , v i r t u e , o r v e r a c i t y . H o w e v e r , t h e w i t n e s s may v o l u n 
t e e r t e s t i m o n y a b o u t a s p e c i f i c c h a r a c t e r t r a i t i n r e s p o n s e to t h e q u e s t i o n 
a b o u t g e n e r a l c h a r a c t e r . 

602 (1908) ; S t a t e v . J e f f e r s o n , 2 8 N . C . 305 (1846) ; N o t e , S p e c i f i c Ac t s of 
U n c h a s t i t y of P r o s e c u t r i x i n R a p e P r o s e c u t i o n s , 38 N . C . L . REV. 562 (1959-
1960) . 

6 . S t a t e v . J e f f e r s o n , 28 N . C . 305 (1846) ( d i c t u m ) ; S t a t e v . G r u n d l e r , 
s u p r a n o t e 5 ( d i c t u m ) ; S t a t e v . P a r i s h , 104 N . C . 679 (1889) (d i c tum) . In 
J e f f e r s o n , t h e C o u r t i n d i c a t e d t h a t t h e d e f e n d a n t ' s w i t n e s s cou ld t e s t i fy a b o u t 
p r i o r r e l a t i o n s t h a t h e w i t n e s s e d b e t w e e n the c o m p l a i n a n t a n d d e f e n d a n t . At 
t h a t t i m e , a d e f e n d a n t w a s not a c o m p e t e n t w i t n e s s i n a c r i m i n a l t r i a l ; t h i s 
w a s c h a n g e d b y N . C . S e s s . L a w s 1881, C h . 110 (now G . S . 8 - 5 4 ) . T h e d i c t a 
i n P a r i s h a n d G r u n d l e r r e f l e c t t h e c h a n g e . 

7. S t a t e v . G r u n d l e r , s u p r a n o t e 5; S t a t e v . C o l e , 20 N . C . A p p . 137 
(1973) ; S t a t e v . D a n i e l , 87 N . C . 507 (1882) ; S t a t e v . D a v i s , 291 N . C . 1 
(1976) ; S t a t e v . G o s s , 293 N . C . 147 (1977) ; S ta t e v . S t e g m a n n , 286 N . C . 
638 ( 1 9 7 5 ) . 

8. S e e S t a n s b u r y ' s NORTH CAROLINA EVIDENCE § 114 ( B r a n d i s R e v . 
19 73) . 

9 . An e x c e p t i o n to t h i s r u l e i s p r o o f of a v i c t i m ' s c h a r a c t e r i n h o m i c i d e 
o r a s s a u l t c a s e s . S t a t e v . S u m n e r , 130 N . C . 718 (1902) . 
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o 
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O T h e r u l e p r o h i b i t i n g q u e s t i o n s a b o u t s p e c i f i c c h a r a c t e r t r a i t s does no t 
a p p l y to c r o s s - e x a m i n a t i o n , o r to r e - d i r e c t e x a m i n a t i o n w h e n s p e c i f i c t r a i t s 
h a v e b e e n b r o u g h t out on c r o s s - e x a m i n a t i o n . 

As d i s c u s s e d b e l o w , t h i s n e w law w i l l a p p a r e n t l y e x c l u d e e v i d e n c e 
c o n c e r n i n g t h e s p e c i f i c c h a r a c t e r t r a i t s of u n c h a s t i t y a n d v i r t u e w h i l e s t i l l 
a l l o w i n g e v i d e n c e c o n c e r n i n g g e n e r a l c h a r a c t e r a n d s p e c i f i c t r a i t s t h a t d o 
no t i n v o l v e s e x u a l b e h a v i o r . 

RULES OF EVIDENCE IN RAPE CASES UNDER NEW LAW 

T h e n e w law p r o v i d e s t ha t t h e c o m p l a i n a n t ' s s e x u a l b e h a v i o r (de f ined 
as " s e x u a l a c t i v i t y of t h e c o m p l a i n a n t o t h e r t h a n t h e s e x u a l act w h i c h i s 
at i s s u e in t h e i n d i c t m e n t on t r i a l " ) i s i r r e l e v a n t in a n y t r i a l for r a p e o r a n y 
l e s s e r - i n c l u d e d of fenses u n l e s s t h e b e h a v i o r fa l l s w i t h i n one of f o u r e n u 
m e r a t e d s u b d i v i s i o n s , G . S . 8 -58 . 6 (b) ( 1 ) - ( 4 ) . 

T h e law i s s i l e n t on how t h e a d m i s s i b l e e v i d e n c e may b e p r e s e n t e d . 
Is t h e p r o p o n e n t of t h e e v i d e n c e l imi t ed to q u e s t i o n i n g t h e w i t n e s s , o r may 
h e a l so p r e s e n t d i r e c t e v i d e n c e (for e x a m p l e , c a l l i n g w i t n e s s e s to t es t i fy 
a b o u t t h e c o m p l a i n a n t ' s s e x u a l b e h a v i o r ) ? T h e g e n e r a l r u l e of s t a t u t o r y 
c o n s t r u c t i o n i s to c o n s t r u e a s t a t u t e w i t h r e f e r e n c e to t h e common law i n 
e x i s t e n c e at t h e t ime of i t s e n a c t m e n t . In a d d i t i o n , l e g i s l a t i v e i n t e n t may 
b e d e t e r m i n e d b y a n a c t ' s l e g i s l a t i v e h i s t o r y . 

o 
T h i s n e w law d e v e l o p e d from a r e p o r t to t h e 19 77 G e n e r a l A s s e m b l y 

p r e p a r e d b y t h e L e g i s l a t i v e R e s e a r c h C o m m i s s i o n Commit tee S t u d y i n g t h e 
P r o b l e m s of S e x u a l A s s a u l t . T h e Commi t t ee h e l d m e e t i n g s ; took t e s t i m o n y 
from r a p e v i c t i m s , m e d i c a l p e r s o n n e l , a n d c r i m i n a l j u s t i c e off ic ia ls ; a n d 
p u b l i s h e d i t s f i n d i n g s i n i t s r e p o r t . O n e f i n d i n g w a s t h a t " [ p ] e r h a p s t h e main 
r e a s o n m a n y r a p e c a s e s a r e no t p r o s e c u t e d . . . i s t h a t t h e v i c t i m , as p r o 
s e c u t i n g w i t n e s s , i s s u b j e c t to b e i n g c r o s s - e x a m i n e d b y d e f e n s e c o u n s e l 
a b o u t h e r p r i o r s e x u a l a c t i v i t y w i t h t h e d e f e n d a n t , q u e s t i o n s a b o u t p r i o r 
s e x u a l a c t i v i t y w i t h a n y o n e . " 

T h e C o m m i t t e e ' s r e p o r t s e t fo r th p r o p o s e d l e g i s l a t i o n t h a t b o t h d e a l t 
w i t h t h e s c o p e of i n q u i r y i n t o s e x u a l b e h a v i o r e v i d e n c e a n d c o m p l e t e l y 
r e w r o t e t h e s e x u a l a s s a u l t l a w s . T h e p r o p o s e d l e g i s l a t i o n w a s i n t r o d u c e d 
i n b o t h h o u s e s (S 84, H 195) of t h e G e n e r a l A s s e m b l y . S e n a t e B i l l 84 e m e r g e d 
la te i n t h e s e s s i o n i n t h e form of a commit tee s u b s t i t u t e s t r i p p e d of t h e p r o 
p o s e d s e x u a l a s s a u l t r e v i s i o n s , c o n t a i n i n g o n l y a r e v i s e d v e r s i o n of t h e s e c t i o n 
d e a l i n g w i t h s e x u a l b e h a v i o r e v i d e n c e . I t p a s s e d b o t h h o u s e s w i t h o u t a m e n d 
m e n t a n d b e c a m e l a w . 

o 

10. S t a t e v . H a i r s t o n , 121 N . C . 579 (1897) ; S t a t e v . D a n i e l , 87 N . C . 
507 (1882) . 

11. K e a r n e y v . V a n n , 154 N . C . 312 (1911) . 
12. Milk C o m m i s s i o n v . F o o d S t o r e s , 270 N . C . 323 (1967) . 
13. L e g i s l a t i v e R e s e a r c h C o m m i s s i o n , R e p o r t to t h e 19 77 G e n e r a l 

A s s e m b l y of N o r t h C a r o l i n a — S e x u a l A s s a u l t 40 (1977) ( h e r e i n a f t e r c i t ed a s 
R e p o r t ) . 



O n e s i g n i f i c a n t d i f f e r ence b e t w e e n o r i g i n a l S e n a t e B i l l 84 a n d t h e commi t t ee .••—^ 
s u b s t i t u t e w a s t ha t t h e o r i g i n a l b i l l d e a l t w i t h t h e i s s u e of m e t h o d of p r o o f ; ( J 
i t r e q u i r e d t h e p r o p o n e n t to p r o v e a d m i s s i b l e e v i d e n c e b y s p e c i f i c a c t s ( b y 
d i r e c t e v i d e n c e as we l l b y c r o s s - e x a m i n a t i o n ) a n d p r o h i b i t e d c h a r a c t e r 
e v i d e n c e c o n c e r n i n g s e x u a l b e h a v i o r . T h e fact t h a t t h i s p r o v i s i o n w a s 
d e l e t e d w h e n t h e s e c t i o n w a s r e w r i t t e n - - t h u s l e a v i n g t h e law s i l e n t on t h i s 
i s s u e - - m a y p e r h a p s i n d i c a t e t h a t common law m e t h o d s of p r o o f w e r e i n t e n d e d 
to c o n t r o l . In a n y e v e n t , t h e s i l e n c e r e q u i r e s t h a t thje new law b e c o n s t r u e d 
w i t h r e f e r e n c e to t he common law m e t h o d s of p r o o f . 

T h e F o u r S u b d i v i s i o n s of A d m i s s i b l e E v i d e n c e 

With t h i s b a c k g r o u n d i n m i n d , e a c h of t h e four s u b d i v i s i o n s wi l l b e 
d i s c u s s e d i n o r d e r to d e t e r m i n e w h a t e v i d e n c e falls w i t h i n i t a n d how t h e 
a d m i s s i b l e e v i d e n c e may b e p r o v e d . 

G . S . 8 -58 . 6 (b ) (1) : " [sexual behavior] between the complainant and 
the defendant." T h i s s u b d i v i s i o n a l l o w s q u e s t i o n s of t h e c o m p l a i n a n t a b o u t 
any p r i o r s e x u a l ac t iv i ty b e t w e e n h e r a n d t h e d e f e n d a n t . S i n c e at common 
law t h e d e f e n d a n t w a s no t b o u n d b y h e r a n s w e r , h e s h o u l d b e a l l o w e d to 
p r e s e n t h i s a n d o t h e r w i t n e s s e s ' t e s t i m o n y c o n c e r n i n g p r i o r s e x u a l a c t i v i t y 
b e t w e e n t h e m . 

G . S . 8-58. 6 (b ) (2) : "evidence of specific instances of sexual behavior 
offered for the purpose of showing that the act or acts charged were not com
mitted by the defendant. " T h e mos t common u s e of t h i s s u b d i v i s i o n w o u l d 
b e to al low q u e s t i o n s of t h e c o m p l a i n a n t abou t p r i o r s e x u a l a c t i v i t y w h e n 
e v i d e n c e of t h e p r e s e n c e of s e m e n , v e n e r e a l d i s e a s e , p r e g n a n c y , o r d a m a g e 
to s e x u a l o r g a n s , e t c . , h a s b e e n of fe red to c o r r o b o r a t e h e r t e s t i m o n y t h a t 
s e x u a l i n t e r c o u r s e took p l a c e . T h e p u r p o s e of t h e q u e s t i o n i n g i s t o s h o w t h a t 
a n o t h e r p e r s o n ' s s e x u a l r e l a t i o n s w i t h t h e c o m p l a i n a n t may h a v e c a u s e d t h e 
c o r r o b o r a t i n g p h y s i c a l e v i d e n c e . 

T h e r e i s a p p a r e n t l y no N o r t h C a r o l i n a c a s e d e c i d i n g w h e t h e r t h e d e f e n d a n t 
i s b o u n d b y the c o m p l a i n a n t ' s a n s w e r w h e n s h e i s q u e s t i o n e d for t h e p u r p o s e 
s e t fo r th i n t h i s s u b d i v i s i o n . S i n c e t h e p u r p o s e of t h i s i n q u i r y d o e s not b e a r 
on a c o l l a t e r a l m a t t e r , s u c h as h e r c h a r a c t e r , b u t i n s t e a d t e n d s to s h o w t h a t 
t h e d e f e n d a n t d i d not commit t h e ac t c h a r g e d , h e s h o u l d n o t b e b o u n d b y h e r 
a n s w e r a n d s h o u l d b e a l l owed to p r e s e n t d i r e c t e v i d e n c e of t h e p r i o r s e x u a l a c t . 

F o r e x a m p l e , if t h e p r o s e c u t i o n offers a d o c t o r ' s t e s t i m o n y t h a t h e found 
s e m e n i n the c o m p l a i n a n t s h o r t l y a f te r t h e a l l e g e d r a p e , t h e d e f e n d a n t may 
i n good fai th a s k h e r w h e t h e r s h e h a d s e x u a l i n t e r c o u r s e w i t h h e r b o y f r i e n d 
s h o r t l y b e f o r e t h e r a p e . T h e d e f e n d a n t i s no t b o u n d b y h e r a n s w e r a n d may 
p r e s e n t e v i d e n c e ( s u c h as t h e b o y f r i e n d ) to s h o w t h a t t h e p r i o r s e x u a l ac t 
may h a v e c a u s e d the p r e s e n c e of t h e s e m e n . 

o 

14. P r o p o s e d G . S . 14-21. 6 (a) i n S e n a t e B i l l 84 p r o v i d e d t h a t " . . . 
[ w ] h e n e v e r s u c h s e x u a l b e h a v i o r i s r e l e v a n t , i t s h a l l b e p r o v e d o n l y b y 
o t h e r w i s e a d m i s s i b l e e v i d e n c e of s p e c i f i c ac t s a n d no t b y o p i n i o n o r b y e v i 
d e n c e of r e p u t a t i o n o r c h a r a c t e r . " See a l so R e p o r t , s u p r a n o t e 13 at 9 6 - 9 7 . 

15. Cf. K e a r n e y v . V a n n , s u p r a n o t e 11. ) 
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Note t h a t t h i s s u b d i v i s i o n a p p l i e s o n l y w h e n t h e d e f e n d a n t c la ims t h a t h e 
d i d no t h a v e s e x u a l i n t e r c o u r s e w i t h t h e c o m p l a i n a n t - - n o t w h e n h i s d e f e n s e 
i s c o n s e n t . T h e w o r d s " a c t s o r ac t s c h a r g e d w e r e not commit ted b y t h e d e f e n 
dan t " r e f e r to t h e " a c t " o r " a c t s " of s e x u a l i n t e r c o u r s e , no t t h e c r i m e of r a p e . 
If t h e l a t t e r i n t e r p r e t a t i o n w e r e a d o p t e d , it c o u l d b e a r g u e d t h a t al l p r i o r 
s e x u a l ac t s of t h e c o m p l a i n a n t c o u l d b e i n t r o d u c e d i n t o e v i d e n c e on t h e g r o u n d 
tha t t h e y t e n d to s h o w t h r o u g h i m p e a c h m e n t o r b e a r i n g on t h e i s s u e of c o n s e n t 
t ha t t h e c r i m e of r a p e w a s not c o m m i t t e d . T h i s i n t e r p r e t a t i o n w o u l d m a k e t h e 
o t h e r s u b d i v i s i o n s s u p e r f l u o u s , a n d t h e r e f o r e i s no t r e a s o n a b l e w h e n t h e 
e n t i r e s t a t u t e i s r e a d . 

How w i l l t h e j u d g e k n o w t h a t t h e d e f e n s e i s no t c o n s e n t s o t h a t e v i d e n c e 
may b e a d m i s s i b l e u n d e r t h i s s u b d i v i s i o n ? If t he d e f e n d a n t w i s h e s to u s e 
t h i s l ine of q u e s t i o n i n g , h e s h o u l d b e r e q u i r e d to s t a t e h i s d e f e n s e at t h e i n -
c a m e r a h e a r i n g t ha t m u s t b e h e l d b e f o r e q u e s t i o n s a r e a s k e d o r e v i d e n c e 
i n t r o d u c e d . 

G . S . 8 - 5 8 . 6 ( b ) (3 ) : " evidence of a pattern of behavior so distinctive 
and so closely resembling the defendant's version of the alleged encounter 
with the complainant as to tend to prove that such complainant consented to 
the act or acts charged or behaved in such a manner as to lead the defendant 
reasonably to believe that the complainant consented. " What k i n d of e v i d e n c e 
m e e t s t h e r e s t r i c t i v e g u i d e l i n e s of t h i s s u b d i v i s i o n ? As a p r e l i m i n a r y m a t t e r , 
t h e d e f e n d a n t m u s t offer h i s v e r s i o n of t h e s e x u a l act on t r i a l at t h e i n -
c a m e r a h e a r i n g so t h a t t h e j u d g e may d e t e r m i n e w h e t h e r t h e p r o p o s e d q u e s 
t i o n s of t he c o m p l a i n a n t a r e p r o p e r . Of c o u r s e , i f t h e d e f e n s e i s s o m e t h i n g 
o t h e r t h a n c o n s e n t , q u e s t i o n s a r e not p r o p e r s i n c e t h e y w o u l d not b e r e l e v a n t 
to " [ t e n d i n g ] to p r o v e t h a t s u c h c o m p l a i n a n t c o n s e n t e d to t he ac t o r ac t s 
c h a r g e d " ( e m p h a s i s s u p p l i e d ) . 

What i f t h e d e f e n d a n t ' s v e r s i o n i s t h a t t h e c o m p l a i n a n t met h i m at a b a r 
a n d i n v i t e d h i m to h e r a p a r t m e n t , w h e r e t h e y h a d s e x u a l i n t e r c o u r s e ? If t h e 
d e f e n d a n t h a s i n f o r m a t i o n t ha t s h e p r e v i o u s l y h a d met men at b a r s a n d i n v i t e d 
t h e m to h e r a p a r t m e n t for s e x u a l p u r p o s e s , t h i s c o n d u c t w o u l d mee t t h e 
r e l e v a n c y t e s t of t h i s s u b d i v i s i o n a n d c o u l d p r o p e r l y b e s u b j e c t t o d e f e n s e 
q u e s t i o n i n g . On t h e o t h e r h a n d , p r i o r s e x u a l a c t s t h a t m e r e l y r e s u l t e d from 
d a t i n g s i t u a t i o n s w o u l d c l e a r l y b e i n a d m i s s i b l e , s i n c e t ha t i s not a " p a t t e r n 
of b e h a v i o r s o d i s t i n c t i v e a n d so r e s e m b l i n g t h e d e f e n d a n t ' s v e r s i o n . . . . " 

What i f t h e d e f e n d a n t ' s v e r s i o n i s t h a t t h e c o m p l a i n a n t c o n s e n t e d to s e x u a l 
i n t e r c o u r s e a f t e r h e c a m e to h e r a p a r t m e n t l o o k i n g for h e r roommate? T h e 
o n l y r e l e v a n t q u e s t i o n s w o u l d b e d i r e c t e d to s e x u a l ac t s t h a t r e s u l t e d from men 
w h o came to h e r a p a r t m e n t o r o t h e r a b o d e to look for h e r roommate o r w e r e 
t h e r e for s o m e o t h e r p u r p o s e - - s u c h as a t e l e v i s i o n r e p a i r m a n . A n d t h e r e q u i r e 
men t of a " p a t t e r n " of s e x u a l b e h a v i o r i n d i c a t e s t h a t m o r e t h a n one i n s t a n c e of 
t h e p r i o r s e x u a l b e h a v i o r i s n e c e s s a r y b e f o r e t h e e v i d e n c e i s a d m i s s i b l e . 

As d i s c u s s e d e a r l i e r , common law r u l e s p r o v i d e t h a t t h e d e f e n d a n t is 
b o u n d b y t h e c o m p l a i n a n t ' s a n s w e r w h e n s h e i s q u e s t i o n e d a b o u t p r i o r s e x u a l 

o 
16. T h e offer of p r o o f c o u l d c o n s i s t of a s t a t e m e n t of d e f e n s e c o u n s e l o r 

p r e s e n t a t i o n of e v i d e n c e . 



a c t i v i t y w i t h t h i r d p e r s o n s . In l i g h t of t h e common law r u l e s , t h e c o n c e r n , ~"\ 
a b o u t r a p e v ic t ims t h a t g a v e b i r t h to t h i s l a w , a n d t h e t e n u o u s r e l e v a n c e of v ) 
s e x u a l a c t i v i t y w i t h t h i r d p e r s o n s to t h e i s s u e of c o n s e n s u a l r e l a t i o n s w i t h t h e 
d e f e n d a n t , it a p p e a r s t h a t t h e mos t a p p r o p r i a t e i n t e r p r e t a t i o n of t h i s s u b 
d i v i s i o n i s t h a t t h e d e f e n d a n t i s b o u n d b y h e r a n s w e r a n d m a y n o t p r e s e n t 
d i r e c t e v i d e n c e c o n c e r n i n g t h e s e p r i o r s e x u a l a c t s . B u t w h e n t h e d e f e n d a n t 
i s on t r i a l for f i r s t - d e g r e e r a p e of a female u n d e r t h e a g e of t w e l v e , h e m u s t 
b e a l l o w e d to p r e s e n t d i r e c t e v i d e n c e of t h e c o m p l a i n a n t ' s p r i o r c o n s e n s u a l 
s e x u a l i n t e r c o u r s e w i t h o t h e r s . S u c h p r o o f w o u l d b e a c o m p l e t e d e f e n s e to t h e 
c h a r g e s i n c e t h e p r o s e c u t i o n m u s t p r o v e t h a t t h e g i r l w a s v i r t u o u s at t h e t i m e 
of t he s e x u a l a c t . 

T h e w o r d s at t h e e n d of t h e s u b d i v i s i o n , " b e h a v e d i n s u c h a m a n n e r as 
to l e a d t he d e f e n d a n t r e a s o n a b l y to b e l i e v e t ha t t he c o m p l a i n a n t c o n s e n t e d , " 
m e r e l y r e c o g n i z e s t h a t a d e f e n s e may b e b a s e d on a r e a s o n a b l e m i s t a k e of 
fact on t h e i s s u e of c o n s e n t . 

G . S . 8 - 5 8 . 6 ( b ) (4) : "evidence of sexual behavior offered as the basis 
of expert psychological or psychiatric opinion that the complainant fantasized 
or invented the act or acts charged. " T h i s s u b d i v i s i o n w i l l p r o b a b l y r a r e l y 
b e u s e d s i n c e a p r o s e c u t o r w o u l d v e r y s e l d o m p r o c e e d to t r i a l k n o w i n g t h a t 
t h e d e f e n s e wi l l p r e s e n t e x p e r t p s y c h i a t r i c o r p s y c h o l o g i c a l t e s t i m o n y s h o w i n g 
tha t t h e v i c t im f a n t a s i z e d t h e s e x u a l act c h a r g e d . 

20 
No p r o v i s i o n i n t h i s l aw o r a n y o t h e r e x i s t i n g law g i v e s t h e d e f e n d a n t 

t h e r i g h t to compel t h e c o m p l a i n a n t to u n d e r g o e x a m i n a t i o n b y a d e f e n s e e x p e r t / \ 
w h o w o u l d t e s t i fy to e v i d e n c e p e r m i t t e d b y t h i s s u b d i v i s i o n . H o w e v e r , a ( J 
c o u r t may h a v e i n h e r e n t a u t h o r i t y , b a s e d on a s t r o n g s h o w i n g of r e l e l v a n c e 
a n d n e e d , to o r d e r the e x a m i n a t i o n . N a t u r a l l y , a c o u r t m u s t b e c a r e f u l no t 
to o r d e r an e x a m i n a t i o n t h a t may h a v e b e e n r e q u e s t e d for t h e p u r p o s e of i n t i m 
i d a t i n g t h e c o m p l a i n a n t i n t o not t e s t i f y i n g . 

C h a r a c t e r E v i d e n c e U n d e r t h e New L a w 

It a p p e a r s t h a t u n d e r t h e n e w law a w i t n e s s m a y n o t offer t e s t i m o n y 
c o n c e r n i n g t h e c o m p l a i n a n t ' s r e p u t a t i o n for t h e s p e c i f i c c h a r a c t e r t r a i t s of 

17. See R e p o r t , s u p r a no t e 13 at 35 -42 . 
18. F o r t w o w e l l - r e a s o n e d o p i n i o n s d e a l i n g w i t h t h e r e l e v a n c e of s e x u a l 

a c t i v i t y w i t h t h i r d p e r s o n s to t h e i s s u e of c o n s e n t , s e e McLean v . U n i t e d 
S t a t e s , 377 A . 2 d 74 ( D . C . C t . A p p . 1977); P e o p l e v . T h o m p s o n , 257 N . W . 2 d 
268 (Mich . C t . A p p . 1977) . 

19. Cf. S t a t e v . P o w e l l , 141 N . C . 780 (1906) . A l t h o u g h P o w e l l i n v o l v e d 
•se l l ing i n t o x i c a t i n g l i q u o r , t h e r e i s no r e a s o n w h y t h e d e f e n s e of a r e a s o n a b l e 
m i s t a k e of fact w o u l d n o t a p p l y to t he i s s u e of c o n s e n t i n a r a p e c a s e . 

20 . G . S . 7A-451 p r o v i d e s a j u d g e w i t h a u t h o r i t y to r e i m b u r s e an e x p e r t 
w i t n e s s who t e s t i f i e s for an i n d i g e n t d e f e n d a n t , b u t t h e a p p o i n t m e n t of t h e 
e x p e r t r e s t s w i t h i n h i s s o u n d d i s c r e t i o n . S t a t e v . T a t u m , 291 N . C . 73 (19 76) . 

21 . S e e F a r b , O v e r v i e w of C r i m i n a l D i s c o v e r y i n N o r t h C a r o l i n a , 
ADMINISTRATION OF JUSTICE MEMORANDA No. 7 /76 ( I n s t i t u t e of G o v e r n 
m e n t , S e p t e m b e r 17, 1976) . In S t a t e v . H a r d y , 293 N . C . 105 (1977) , t h e 
S u p r e m e C o u r t d id not r e a c h the q u e s t i o n w h e t h e r a j u d g e h a s t h e i n h e r e n t 
p o w e r to o r d e r p r e t r i a l d i s c o v e r y i n t h e a b s e n c e of a s t a t u t e p r o h i b i t i n g 
d i s c o v e r y . ( J 
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v i r t u e o r u n c h a s t i t y . T h o s e t r a i t s a p p a r e n t l y a r e " s e x u a l b e h a v i o r " as 
d e f i n e d in t h e l a w , a n d t h e y do not fall w i t h i n a n y of t h e four s u b d i v i s i o n s 
of r e l e v a n t e v i d e n c e . 

Of c o u r s e , t e s t i m o n y on t h e c o m p l a i n a n t ' s g e n e r a l c h a r a c t e r as w e l l as 
h e r r e p u t a t i o n for s p e c i f i c t r a i t s ~ s u c h as v e r a c i t y w o u l d s t i l l b e a d m i s s i b l e , 
j u s t as w i t h a n y o t h e r w i t n e s s . B u t b e c a u s e a d i r e c t e x a m i n e r may not 
a s k t h e c h a r a c t e r w i t n e s s a b o u t s p e c i f i c t r a i t s , t h e r e may b e s o m e d a n g e r 
t h a t t h e w i t n e s s may v o l u n t e e r i n a d m i s s i b l e e v i d e n c e c o n c e r n i n g t h e s p e c i f i c 
t r a i t s of v i r t u e o r u n c h a s t i t y . T h e r e f o r e , as a m a t t e r of c a u t i o n , a t r i a l 
j u d g e s h o u l d h o l d an i n - c a m e r a h e a r i n g w h e n a p a r t y offers a c h a r a c t e r 
w i t n e s s c o n c e r n i n g ' t h e c o m p l a i n a n t , so t ha t h e may i n f o r m t h e w i t n e s s t ha t 
t e s t i m o n y abou t t h e s e s p e c i f i c t r a i t s may no t b e g i v e n . 

O t h e r W i t n e s s e s ' S e x u a l B e h a v i o r 

S i n c e t h e n e w law a p p l i e s o n l y to t h e c o m p l a i n a n t ' s s e x u a l b e h a v i o r , t h e 
common law r u l e s w o u l d s t i l l a p p a r e n t l y a p p l y to t h e p r i o r s e x u a l b e h a v i o r 
of o t h e r w i t n e s s e s at t r i a l (for e x a m p l e , w i t n e s s e s w ho t e s t i f y - - i n o r d e r to 
s h o w i n t e n t , common p l a n , o r i d e n t i t y — a b o u t r a p e s commi t t ed u p o n t h e m b y 
the d e f e n d a n t ) . 2 3 

THE IN-CAMERA HEARING 

B e f o r e a n y q u e s t i o n s a r e a s k e d of a n y w i t n e s s c o n c e r n i n g t h e c o m p l a i n 
a n t ' s s e x u a l b e h a v i o r , t h e j u d g e m u s t h o l d an i n - c a m e r a h e a r i n g at w h i c h 
c o u n s e l for t h e c o m p l a i n a n t , if s h e h a s c o u n s e l , as we l l as t h e p r o s e c u t o r a n d 
d e f e n s e c o u n s e l may a r g u e abou t t h e a d m i s s i b i l i t y of t h e e v i d e n c e . T h e law 
a p p l i e s to q u e s t i o n s a s k e d b y b o t h p r o s e c u t o r a n d d e f e n s e c o u n s e l . T h u s , 
i f t h e p r o s e c u t o r p l a n s to a s k t h e c o m p l a i n a n t a b o u t h e r p r i o r s e x u a l b e h a v i o r 
i n o r d e r to d e f u s e e x p e c t e d c r o s s - e x a m i n a t i o n , an i n - c a m e r a h e a r i n g m u s t b e 
h e l d . 

22. A r a p e c o m p l a i n a n t s h o u l d b e t r e a t e d in t h e s a m e m a n n e r as a n y 
o t h e r w i t n e s s ( o t h e r t h a n the d e f e n d a n t ) w h e n t h i s c h a r a c t e r e v i d e n c e i s 
i n t r o d u c e d . T h a t i s , t h e e v i d e n c e s h o u l d b e a r o n l y on h e r c r e d i b i l i t y a n d 
no t a l so on t h e i s s u e of c o n s e n t , as t h e common law now p r o v i d e s . T w o 
r e c e n t c a s e s , S t a t e v . D a v i s , 291 N . C . 1 ( 1 9 7 6 ) , a n d S t a t e v . G o s s , 293 
N . C . 147 (1977) , h a v e h e l d t h a t t h e f a i l u r e to i n s t r u c t t he j u r y t h a t t he 
e v i d e n c e a l s o b e a r s o n t h e i s s u e of c o n s e n t i s no t p r e j u d i c i a l e r r o r . O u r 
c o u r t s s h o u l d r e c o g n i z e t h e u n f a i r d i s c r i m i n a t i o n a g a i n s t r a p e c o m p l a i n 
a n t s a n d h o l d t ha t c h a r a c t e r e v i d e n c e b e a r s o n l y on c r e d i b i l i t y , p a r t i c u 
l a r l y s i n c e u n d e r t h e new law e v i d e n c e c o n c e r n i n g t h e s p e c i f i c t r a i t s of 
v i r t u e a n d u n c h a s t i t y i s i n a d m i s s i b l e . 

23. F o r c a s e s t h a t r e c o g n i z e t h e u s e of t h i s k i n d of w i t n e s s t e s t i m o n y , 

O s e e S t a t e v . M c C l a i n , 282 N . C . 357 (1972); S t a t e v . A r n o l d , 284 N . C . 41 

(19 73 ) . 
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Afte r t h e h e a r i n g , t h e j u d g e m u s t e n t e r an o r d e r s e t t i n g fo r th w h a t 
e v i d e n c e i s a d m i s s i b l e a n d the n a t u r e of t h e q u e s t i o n s t h a t may b e a s k e d . 
T h e p r o p o n e n t of t h e e v i d e n c e m a y , b u t i s no t r e q u i r e d t o , m o v e for t h e 
h e a r i n g b e f o r e t he t r i a l . T h e r e c o r d of t h e h e a r i n g m u s t b e p r e s e r v e d for 
p o s s i b l e a p p e l l a t e r e v i e w . 

At a fe lony p r o b a b l e c a u s e h e a r i n g i n d i s t r i c t c o u r t , t h e e v i d e n c e i s 
not r e p e a t e d in o p e n c o u r t a f te r t h e h e a r i n g . T h e j u d g e s i m p l y t a k e s c o g 
n i z a n c e of t h e a d m i s s i b l e e v i d e n c e i n d e t e r m i n i n g p r o b a b l e c a u s e . A l t h o u g h 
n o t c l e a r , t h e law a p p a r e n t l y d o e s not r e q u i r e t h a t t h e i n - c a m e r a h e a r i n g 
i n d i s t r i c t c o u r t b e r e c o r d e d . 

CONSTITUTIONALITY OF G . S . 8 - 5 8 . 6 

T h i s m e m o r a n d u m w i l l not a t t e m p t to a s s e s s t h e c o n s t i t u t i o n a l i t y of 
t h i s n e w l a w . H o w e v e r , for r e c e n t d e c i s i o n s u p h o l d i n g the c o n s t i t u t i o n a l i t y 
of t he M i c h i g a n r a p e e v i d e n c e s t a t u t e t h a t p r o h i b i t s a n y r e f e r e n c e to s e x u a l 
a c t i v i t y w i t h t h i r d p e r s o n s , s e e P e o p l e v . T h o m p s o n , 257 N . W . 2 d 268 (Mich . 
Ct . A p p . 1977) a n d P e o p l e v . D a w s e y , 257 N . W . 2 d 236 (Mich. C t . A p p . 1977) 
(but s t a t e s t h a t a s e r i o u s c o n s t i t u t i o n a l q u e s t i o n i s r a i s e d if t h e d e f e n d a n t 
i s p r o h i b i t e d from o f f e r i ng e v i d e n c e c o n c e r n i n g t h e c o m p l a i n a n t ' s r e p u t a t i o n 
for c h a s t i t y ) . / ' \ 

24. R e c o r d a t i o n a n d t r a n s c r i p t i o n a r e for p o s s i b l e a p p e l l a t e r e v i e w . 
T h i s p u r p o s e i s a p p r o p r i a t e l y s e r v e d b y r e c o r d i n g t h e i n - c a m e r a h e a r i n g / \ 
at t r i a l , not at t h e p r o b a b l e c a u s e h e a r i n g . -̂  _J 
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ARTICLE 7A. 

Restrictions on Evidence in Rape Cases. 

§ 8-58.6. Restrictions on evidence in rape cases.—(a) As used in 

this section, the term "sexual behavior" means sexual activity of the 

complainant other than the sexual act which is at issue in the indictment 

on trial. 

(b) The sexual behavior of the complainant is irrelevant to any 

issue in the prosecution unless such behavior: 

(1) was between the complainant and the defendant; or 

(2) is evidence of specific instances of sexual behavior offered 

for the purpose of showing that the act or acts charged were 

not committed by the defendant; or 

(3) is evidence of a pattern of sexual behavior so distinctive 

and so closely resembling the defendant 's version of the 

alleged encounter with the complainant as to tend to prove 

that such complainant consented to the act or acts charged or 

behaved in such a. manner as to lead the defendant reasonably 

to believe that the complainant consented; or 

(4) is evidence of sexual behavior offered as the basis of expert 

psychological or psychiatric opinion that the complainant 

fantasized or invented the act or acts charged. 

(c) No evidence of sexual behavior shall be introduced at any time during 

the trial of a charge of rape or any lesser included offense thereof, nor shall 

any reference to any such behavior be made in the presence of the jury, unless 

and until the court has determined that such behavior is relevant under sub

section (b). Before any questions pertaining to such evidence are asked of 

any witness, the proponent of such evidence shall first apply to the court for 
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a determination of the relevance of the sexual behavior to which it relates. 

The proponent of such evidence may make application either prior to trial 

pursuant to G.S. 15A-952, or during the trial at the time when the proponent 

desired to introduce such evidence. When application is made, the court 

shall conduct an in-camera hearing, which shall be transcribed, to consider 

the proponent's offer of proof and the arguments of counsel, including any 

counsel for the complainant, to determine the extent to which such behavior 

is relevant. In the hearing, the proponent of the evidence shall establish 

the basis of admissibility of such evidence. If the court finds that the 

evidence is relevant, it shall enter an order stating that the evidence may 

be admitted and the nature of the questions which will be permitted. 

(d) The record of the in-camera hearing and all evidence relating 

thereto shall be open to inspection only by the parties, the complainant, 

their attorneys and the court and its agents, and shall be used only as 

necessary for appellate review. At any probable cause hearing, the judge 

shall take cognizance of the evidence, if admissible, at the end of the 

in-camera hearing without the questions being repeated or the evidence 

being resubmitted in open court. 

[Chapter 851 (S 84) effective for rape and lesser-included offenses committed 
on and after January 1, 1978] 
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