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P A R T II: C h a n g e s effective O c t o b e r 1, 1977, a n d later 

T h i s i s t h e s e c o n d i n a s e r i e s of m e m o r a n d a s u m m a r i z i n g ac t s of 
t h e 1977 G e n e r a l A s s e m b l y a f fec t ing c r i m i n a l l aw a n d p r o c e d u r e . T h i s 
p u b l i c a t i o n c o n c e r n s ac t s t h a t go i n t o effect on o r a f t e r O c t o b e r 1 , 1977. 
F o r a d i s c u s s i o n of l e g i s l a t i o n t h a t b e c a m e e f fec t ive b e f o r e t ha t d a t e , s e e 
t he m e m o r a n d u m d i s t r i b u t e d i n A u g u s t 1977. 

A few m a t t e r s t h a t a r e e f f ec t ive a f t e r O c t o b e r 1 a r e n o t i n c l u d e d 
h e r e . T h e l e g i s l a t i o n c o n c e r n i n g e v i d e n c e i n r a p e c a s e s , w h i c h i s e f fec t ive 
n e x t J a n u a r y , s e e m e d w o r t h y of a s e p a r a t e l a t e r m e m o . We h a v e no t y e t 
d e c i d e d w h a t to do a b o u t t h e s p e e d y - t r i a l (ef fect ive O c t o b e r 1, 1978) a n d 
the t r i a l a n d a p p e l l a t e p r o c e d u r e ( J u l y 1 , 1978) a c t s ; i t m a y b e t h a t c o n f e r e n c e s 
a n d w o r k s h o p s w i l l p r o v i d e e n o u g h i n f o r m a t i o n t ha t n o m e m o r a n d a a r e 
n e e d e d . 

As i n t h e f i r s t m e m o r a n d u m , t h e l a s t p a r t of t h e t ex t of t h i s memo 
i s a d i s c u s s i o n of l e g i s l a t i o n r e l a t i n g to c o r r e c t i o n s . T h a t p o r t i o n w a s 
w r i t t e n b y S t e v e C l a r k e , a n d q u e s t i o n s abou t i t s h o u l d b e a d d r e s s e d to 
h i m . 

T h e t e x t of m a n y of t h e s t a t u t o r y c h a n g e s h a s b e e n r e p r o d u c e d at 
t he e n d of t h i s m e m o r a n d u m . O ld l a n g u a g e t h a t h a s n o t b e e n r e p e a l e d 
i s i n s t a n d a r d t y p e , p o r t i o n s r e p e a l e d a r e s t r u c k t h r o u g h , a n d n e w p r o v i s i o n s 
a r e i n i t a l i c s . An a s t e r i s k n e x t to a s u b h e a d i n g i n t h e m e m o r a n d u m i n d i c a t e s 
t h a t t h e t e x t of t h a t c h a n g e m a y b e found at t h e b a c k of t h e m e m o . 

This publication is issued occasionally by the Institute of Government. An issue is distributed 
to those of the following groups to whom its subject is of interest: sheriffs, general law enforcement 
officers, special-purpose law enforcement officers, police attorneys, judges, clerks, district attorneys, 
public defenders, adult correction officers, juvenile correction personnel, jailers, and criminal justice 
trainers. The upper left-hand corner l ists those.to whom this issue was distributed and indicates a 
topic heading for this issue, to be used in fil ing. Comments, suggestions for future issues, and addi­
tions or changes to the mailing lists should be sent to: Editor, Administration of Justice Memoranda, 
Institute of Government, P.O. Box 990, Chapel Hi l l , N.C. 27514. 



-2-

NEW AND AMENDED CRIMES o 

o 

* P o s s e s s i o n of s t o l e n g o o d s ( G . S . 1 4 - 7 1 . 1 ) . T h e l a n g u a g e of 
t h i s n e w s t a t u t e i s t h e s a m e as G . S . 14 -71 e x c e p t t h a t i t c o v e r s p o s s e s s i n g 
i n s t e a d of r e c e i v i n g s t o l e n g o o d s . W a r r a n t a n d i n d i c t m e n t forms for r e c e i v i n g 
s t o l e n g o o d s s h o u l d b e s u f f i c i e n t for t h i s n e w of fense i f t h e w o r d " r e c e i v e " 
i s r e p l a c e d w i t h " p o s s e s s . " (Some forms m a y n o t i n c l u d e t h e l a n g u a g e 
a d d e d i n 1975, w h i c h a l l ows c o n v i c t i o n of r e c e i v i n g i f t h e d e f e n d a n t h a d 
" r e a s o n a b l e g r o u n d s t o b e l i e v e " t h e g o o d s w e r e s t o l e n . If n o t , t h a t c h a n g e 
s h o u l d b e m a d e . T h e n e w p o s s e s s i o n s t a t u t e i s w o r d e d t h e s a m e w a y . ) 

P r o b a b l y i t w o u l d n e v e r b e p r e f e r a b l e to c h a r g e r e c e i v i n g i n s t e a d 
of p o s s e s s i o n . T h e p u n i s h m e n t i s t h e s a m e for t h e two of fenses , a n d p o s s e s ­
s i o n s h o u l d a l w a y s b e e a s i e r to p r o v e . W h e t h e r p o s s e s s i o n of s t o l e n g o o d s 
i s a m i s d e m e a n o r o r f e lony i s d e t e r m i n e d i n t h e s a m e m a n n e r as for r e c e i v i n g ; 
i f t h e g o o d s a r e w o r t h o v e r $200 o r w e r e t a k e n b y b r e a k i n g o r e n t e r i n g 
o r i f t h e s t o l e n i t em w a s a f i r e a r m , e t c . , t h e c r i m e i s a f e lony ; o t h e r w i s e 
i t i s a m i s d e m e a n o r . 

* A l t e r a t i o n o r r e m o v a l of s e r i a l n u m b e r s ( G . S . 1 4 - 1 6 0 . 1 ) . T h i s 
n e w of fense s e e m s s e l f - e x p l a n a t o r y . T h e d i f f icu l ty i n p r o v i n g i t s h o u l d 
come i n s h o w i n g t h a t t h e a l t e r a t i o n , d e s t r u c t i o n , e t c . , w a s w i t h t h e i n t e n t 
to c o n c e a l o r m i s r e p r e s e n t t h e i d e n t i t y of t h e p r o p e r t y . I t w o u l d s e e m 
t h a t u s u a l l y i f t h e r e w a s e n o u g h e v i d e n c e to s h o w s u c h an i n t e n t i t w o u l d 
b e j u s t as p o s s i b l e to c h a r g e r e c e i v i n g o r l a r c e n y . No te t h a t s u b s e c t i o n 
(b) m a k e s i t u n l a w f u l t o k n o w i n g l y s e l l , b u y , o r p o s s e s s p r o p e r t y w i t h 
a l t e r e d s e r i a l n u m b e r s . I t i s n o t c l e a r w h a t t h e " k n o w i n g l y " a p p l i e s to— 
w h e t h e r i t m u s t b e s h o w n s i m p l y t h a t t h e d e f e n d a n t k n e w t h a t t h e n u m b e r s 
h a d b e e n a l t e r e d , o r w h e t h e r t h e p r o o f m u s t e s t a b l i s h t h a t h e k n e w tha t 
t h e n u m b e r s h a d b e e n a l t e r e d w i t h i n t e n t to c o n c e a l t h e t r u e i d e n t i t y . 

* P o s s e s s i o n of f i r e a r m b y felon ( G . S . 1 4 - 4 1 5 . 1 ) . T h e r e v i s i o n 
of t h e F e l o n y F i r e a r m s Act m a k e s i t s r e s t r i c t i o n s on p o s s e s s i o n of h a n d g u n s 
a p p l i c a b l e to t h o s e c o n v i c t e d of fe lony d r u g law v i o l a t i o n s o r t h e common 
law c r i m e s of r o b b e r y o r m a i m . I t a l so m a k e s t h e s t a t u t e a p p l y to t h o s e 
c o n v i c t e d i n o t h e r s t a t e s o r i n t h e f e d e r a l c o u r t s of c r i m e s s u b s t a n t i a l l y 
s i m i l a r t o t h e N o r t h C a r o l i n a fe lon ies l i s t e d i n t h e s t a t u t e . A l t h o u g h t h e 
p r e v i o u s v e r s i o n of t h e s t a t u t e s a i d t h a t i t c o v e r e d n o n - N o r t h C a r o l i n a 
c o n v i c t i o n s , i t c o u l d no t h a v e t h a t e f f ec t , s i n c e i t a l s o s a i d t ha t t h e c o n v i c t i o n 
h a d to b e for o n e of t h e s p e c i f i e d C h a p t e r 14 o f f ense s r a t h e r t h a n j u s t 
fo r s i m i l a r o f f e n s e s . 

T h e o n l y o t h e r 1977 a m e n d m e n t to t h e s t a t u t e a l s o p r o h i b i t s p o s s e s s i o n 
of w e a p o n s of m a s s d e a t h a n d d e s t r u c t i o n as d e f i n e d i n G . S . 1 4 - 2 8 8 . 8 , 
w h i c h m o s t i m p o r t a n t l y i n c l u d e s m a c h i n e g u n s a n d s a w e d - o f f s h o t g u n s . 

T h e l e g i s l a t u r e r e j e c t e d an effor t to c l o s e t h e l oopho le t h a t a l l ows 
t h e c o n v i c t e d felon to p o s s e s s a h a n d g u n a t h o m e o r i n h i s p l a c e of b u s i n e s s . 

* C a r r y i n g g u n i n t o a s s e m b l y ( G . S . 1 4 - 2 6 9 . 3 ) . A few t h i n g s s h o u l d { J 
b e n o t e d a b o u t t h i s n e w s t a t u t e . I t c o v e r s o n l y g u n s , r i f l e s , a n d p i s t o l s ^ -
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a n d n o t t h e o t h e r d a n g e r o u s w e a p o n s ( l ike k n i v e s ) t h a t a r e c o v e r e d b y 
t h e c o n c e a l e d - w e a p o n s t a t u t e , b u t t h i s o f fense a p p l i e s e v e n if t h e g u n 
i s o p e n l y d i s p l a y e d . An a s s e m b l y for w h i c h an a d m i s s i o n fee i s c h a r g e d 
w o u l d i n c l u d e t h e a t e r s , r o c k c o n c e r t s , f a i r s , d a n c e s , footbal l g a m e s , 
n i g h t c l u b s , a n d m a n y o t h e r p l a c e s . T h e s t a t u t e a l so c o v e r s p l a c e s w h e r e 
i n t o x i c a t i n g l i q u o r i s s o l d a n d c o n s u m e d e v e n i f n o a d m i s s i o n i s c h a r g e d 
to t h a t p l a c e . I n t o x i c a t i n g l i q u o r i s t h e b r o a d t e r m t h a t i n c l u d e s a n y b e v e r a g e 
w i t h o v e r o n e - h a l f of 1 p e r c e n t a l c o h o l . If a r e s t a u r a n t o r c lub h a s o n l y 
a b r o w n - b a g g i n g p e r m i t , i t i s n o t a p l a c e w h e r e i n t o x i c a t i n g l i q u o r i s 
s o l d , s i n c e t h a t p e r m i t o n l y a l l ows p o s s e s s i o n a n d c o n s u m p t i o n , n o t s a l e . 
B u t if t h e r e s t a u r a n t o r c l u b a l so h a d a p e r m i t to s e l l b e e r , i t i s c o v e r e d 
b y t h i s s t a t u t e . F i n a l l y , n o t e t h a t t h i s o f fense i s a t w o - y e a r m i s d e m e a n o r , 
w h e r e a s t h e c o n c e a l e d - w e a p o n of fense c a r r i e s o n l y a s i x - m o n t h p u n i s h m e n t . 

* Def in i t ion of s a f e c r a c k i n g ( G . S . 1 4 - 8 9 . 1 ) . R e c e n t c o u r t c a s e s 
h a v e m a d e i t c l e a r t h a t u n l e s s e x p l o s i v e s , d r i l l s , o r too ls a r e u s e d to force 
o p e n , a t t e m p t to force o p e n , o r p i c k t h e c o m b i n a t i o n of a s a f e , t h e s a f e c r a c k i n g 
s t a t u t e i s n o t v i o l a t e d . T h e n e w v e r s i o n of t h e s t a t u t e de f ines s a f e c r a c k i n g 
as t h e o p e n i n g o r e n t e r i n g of a sa fe (o r t h e a t t empt to do t h e s a m e ) b y 
t h e u s e of e x p l o s i v e s , d r i l l s , o r t oo l s ; o r b y t h e u s e of a s t o l e n c o m b i n a t i o n , 
k e y , e t c . ; o r b y t h e u s e of a s t e t h o s c o p e , e l e c t r o n i c d e v i c e , e t c . ; o r 
b y t h e u s e of a n y o t h e r s a f e c r a c k i n g i m p l e m e n t . T h e de f in i t ion of s a f e c r a c k i n g 
a l so i n c l u d e s r e m o v i n g a sa fe from t h e p r e m i s e s for t h e p u r p o s e of s t e a l i n g 
o r t a m p e r i n g w i t h i t s c o n t e n t s . 

* B r e a k i n g o r d a m a g i n g c u r r e n c y m a c h i n e s ( G . S . 1 4 - 5 6 . 1 , - 5 6 . 2 ) . 
T h e ac t r e p r o d u c e d h e r e a m e n d s G . S . 1 4 - 5 6 . 1 ( b r e a k i n g i n t o o r o p e n i n g 
c o i n - o p e r a t e d m a c h i n e s ) a n d G . S . 1 4 - 5 6 . 2 ( d a m a g i n g c o i n - o p e r a t e d m a c h i n e s ) 
to m a k e t h e m a p p l y to c u r r e n c y - o p e r a t e d a n d c u r r e n c y - a c t i v a t e d m a c h i n e s ; 
I t a l so m a k e s a s e c o n d c o n v i c t i o n of G . S . 1 4 - 5 6 . 1 a fe lony p u n i s h a b l e 
b y u p to t e n y e a r s ' i m p r i s o n m e n t . I n t h e r u s h to a d j o u r n m e n t , t h e G e n e r a l 
A s s e m b l y e n a c t e d a n o t h e r l a w , C h . 853 (S 827) ( G . S . 1 4 - 5 6 . 3 , e f fec t ive 
on O c t o b e r 1 , n o t r e p r o d u c e d i n t h i s m e m o r a n d u m ) , w h i c h s i m i l a r l y p u n i s h e s 
a p e r s o n w h o b r e a k s i n t o a c u r r e n c y - o p e r a t e d o f c u r r e n c y - a c t i v a t e d m a c h i n e . 
P r o s e c u t o r s w i l l n e v e r w a n t to c h a r g e u n d e r n e w G . S . 14 -56 . 3 b e c a u s e 
a n y p r o h i b i t e d ac t u n d e r t h a t l aw i s c o v e r e d b y G . S . 1 4 - 5 6 . 1 a n d a p r e v i o u s 
c o n v i c t i o n u n d e r G . S . 1 4 - 5 6 . 1 ( e n a c t e d i n 1963) w i l l m a k e t h e s e c o n d 
c o n v i c t i o n a fe lony u n d e r G . S . 1 4 - 5 6 . 1 b u t n o t u n d e r G . S . 1 4 - 5 6 . 3 . 

C o r p o r a t e f r a u d ( G . S . 14-254) . T h e p r e s e n t v e r s i o n of t h i s s t a t u t e 
p r o h i b i t s t h e m i s a p p l i c a t i o n of c o r p o r a t e f u n d s w i t h t h e i n t e n t to d e f r a u d 
a n y of f ice r of t h e c o r p o r a t i o n . If a l l c o r p o r a t e of f icers a r e i n v o l v e d i n 
m i s a p p l y i n g c o r p o r a t e f u n d s , t h e s t a t u t e i s n o t v i o l a t e d s i n c e n o n e of 
t h e m h a s b e e n d e f r a u d e d . C h . 809 (S 659) , e f f ec t ive on O c t o b e r 1, r e m e d i e s 
t h i s de fec t b y d e f i n i n g t h e of fense t o i n c l u d e t h e i n t e n t to d e f r a u d a n y 
p e r s o n , c o r p o r a t i o n , p a r t n e r s h i p , e t c . 

* C o n c e a l i n g b i r t h of c h i l d ( G . S . 14-46) . T h i s c h a n g e w a s r e c o m m e n d e d 
b y t h e L e g i s l a t i v e R e s e a r c h C o m m i s s i o n commi t t ee c o n c e r n e d w i t h s e x 
d i s c r i m i n a t i o n . T h e m a i n p u r p o s e w a s to m a k e t h e s t a t u t e c o v e r t h o s e 
w h o a i d a n d a b e t s o m e o n e o t h e r t h a n t h e m o t h e r . T h e fact t h a t t h e p r o v i s i o n 
on h o m i c i d e p r o s e c u t i o n w a s d e l e t e d s e e m s i m m a t e r i a l ; t h a t l a n g u a g e a p p a r e n t l y 
w a s u n n e c e s s a r y a n d s u c h p r o s e c u t i o n s s h o u l d s t i l l b e p o s s i b l e . 
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* T a m p e r i n g w i t h u t i l i t y m e t e r ( G . S . 1 4 - 1 5 9 . 1 ) . T h i s n e w s t a t u t e 
i s s o b r o a d l y w r i t t e n t h a t s u b s e c t i o n (a) a p p a r e n t l y p r o h i b i t s a n y k i n d 
of a l t e r i n g o r t a m p e r i n g w i t h a u t i l i t y m e t e r , s u c h as p a i n t i n g i t , r e g a r d l e s s 
of w h e t h e r i t i s done w i t h an i n t e n t t o c a u s e an i n a c c u r a t e r e a d i n g . Let 
u s h o p e t h a t t h e s t a t u t e w i l l n o t b e u s e d t h a t w a y , h o w e v e r . 

CHANGES IN PUNISHMENT 

* Minimum s e n t e n c e s for a r m e d r o b b e r y ( G . S . 14-87) a n d s e c o n d -
d e g r e e b u r g l a r y ( G . S . 14-52) . T h e s e c h a n g e s a p p l y o n l y to o f fenses 
c o m m i t t e d on o r a f te r O c t o b e r 1. T h e p o o r w o r d i n g of t h e f i r s t s e n t e n c e 
of n e w s u b s e c t i o n (b) i n G . S . 14-52 m i g h t l e a d a d e f e n d a n t to a r g u e t h a t 
t h e s e v e n - y e a r s e n t e n c e p r o v i s i o n a p p l i e s to f i r s t - d e g r e e b u r g l a r y as 
w e l l a s s e c o n d - d e g r e e , b u t t h e l a n g u a g e s h o u l d n o t h a v e t h a t e f fec t . 
T h e p u n i s h m e n t for f i r s t - d e g r e e b u r g l a r y i s u n c h a n g e d ; i t r e m a i n s life 
i m p r i s o n m e n t , w i t h n o p a r o l e e l i g i b i l i t y u n t i l 20 y e a r s h a v e b e e n s e r v e d . 

PROCEDURE 

* S p e c i f i c mot ion w h e n d e f e n d a n t i n c o m p e t e n t ( G . S . 15A-1002) . 
T h e a m e n d m e n t to t h i s s e c t i o n p r o v i d e s t h a t t h e p a r t y w h o m a k e s a mot ion 
q u e s t i o n i n g t h e d e f e n d a n t ' s c a p a c i t y to p r o c e e d m u s t d e t a i l t h e s p e c i f i c 
c o n d u c t of t h e d e f e n d a n t t h a t l e a d s h i m to m a k e t h e m o t i o n . T h e c h a n g e 
i s a p p a r e n t l y a imed at r e d u c i n g f r i v o l o u s m o t i o n s . 

* D i s m i s s a l w i t h l e a v e ( G . S . 15A-932) . U n l i k e t h e n o l p r o s w i t h 
l e a v e e l i m i n a t e d u n d e r C h a p t e r 15A, a v o l u n t a r y d i s m i s s a l u n d e r G . S . 
15A-931 a p p a r e n t l y d o e s n o t a l low t h e p r o s e c u t o r to r e i n s t i t u t e t h e s a m e 
c h a r g e h e d i s m i s s e d (he m u s t b r i n g a n e w c h a r g e ) , a n d t h e s t a t u t e of 
l im i t a t i ons i s n o t t o l l e d . T h i s n e w s t a t u t e p r o v i d e s for a l i m i t e d form of 
t h e o ld n o l p r o s w i t h l e a v e . A p r o s e c u t o r m a y t a k e a d i s m i s s a l w i t h l e a v e 
on ly w h e n t h e d e f e n d a n t h a s fa i led to a p p e a r at a c r i m i n a l p r o c e e d i n g at 
w h i c h h i s a t t e n d a n c e i s r e q u i r e d a n d t h e p r o s e c u t o r b e l i e v e s t h a t h e c a n n o t 
b e r e a d i l y f o u n d . T h e d i s m i s s a l w i t h l e a v e r e s u l t s i n r e m o v i n g t h e c a s e 
from t h e c o u r t d o c k e t b u t a l l c r i m i n a l p r o c e s s r e m a i n s v a l i d . T h e p r o s e c u t o r 
may r e i n s t i t u t e t he p r o c e e d i n g s w h e n t h e d e f e n d a n t i s a p p r e h e n d e d o r 
w h e n h e b e l i e v e s a p p r e h e n s i o n i s i m m i n e n t . A l t h o u g h t h e law i s s i l e n t 
on t h e i s s u e , a p p a r e n t l y t h e s t a t u t e of l i m i t a t i o n s w o u l d b e t o l l e d ( e v e n 
t h o u g h an e x p r e s s p r o v i s i o n t o l l i n g t h e s t a t u t e w a s d e l e t e d i n t h e H o u s e ) , 
s i n c e t h e law p r o v i d e s t h a t " a l l p r o c e s s o u t s t a n d i n g r e t a i n s i t s v a l i d i t y " 
a n d t h e p r o s e c u t o r m a y " r e i n s t i t u t e " t h e p r o c e e d i n g s w h e n t h e d e f e n d a n t 
i s f o u n d . 

L a w y e r ' s g e n e r a l e n t r y i n t o a c r i m i n a l c a s e ( G . S . 15A-143) . 
F o r m e r l y G . S . 15A-143 p r o v i d e d t h a t a l a w y e r w h o m a d e a g e n e r a l e n t r y 
[ i . e . , n o t a l i m i t e d e n t r y u n d e r G . S . 15A-141 (3) ] i n t o a c r i m i n a l c a s e 
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u n d e r t o o k to r e p r e s e n t t h e d e f e n d a n t at a l l s t a g e s of t h e c a s e i n t h e d i v i s i o n 
of t h e . c o u r t i n w h i c h i t w a s b e i n g t r i e d — d i s t r i c t , s u p e r i o r , o r a p p e l l a t e . 
C h . 1117 (H 1373) , e f fec t ive on O c t o b e r 1 , r e q u i r e s a l a w y e r w h o m a k e s 
a g e n e r a l e n t r y to r e p r e s e n t t h e d e f e n d a n t a t a l l s t a g e s of t h e c a s e " u n t i l 
e n t r y of f ina l j u d g m e n t , at t h e t r i a l s t a g e . " T h e a p p a r e n t r e s u l t i s t h a t 
a l a w y e r w h o m a k e s a g e n e r a l e n t r y i n a fe lony p r o b a b l e c a u s e h e a r i n g 
o r m i s d e m e a n o r t r i a l i n d i s t r i c t c o u r t u n d e r t a k e s to r e p r e s e n t t h e d e f e n d a n t 
at t h e s u p e r i o r c o u r t t r i a l b u t n o t on a p p e a l t o t h e a p p e l l a t e d i v i s i o n . 
Of c o u r s e , a j u d g e h a s t h e a u t h o r i t y u n d e r G . S . 15A-144 to al low a l a w y e r 
to w i t h d r a w from a n y s t a g e of a c r i m i n a l c a s e u p o n a s h o w i n g of good c a u s e . 

WHEN A DEFENDANT REQUESTS 
A PREARREST CHEMICAL T E S T 

S e v e r a l i s s u e s a r e r a i s e d b y a n e w s u b s e c t i o n (i) of G . S . 2 0 - 1 6 . 2 
( see t h e s t a t u t o r y t e x t a t t h e e n d of t h i s memo) . 

F i r s t , t h e t i m i n g of t h e r e q u e s t for t h e t e s t a p p e a r s to b e c r i t i c a l . 
If a p e r s o n a s k s for a c h e m i c a l t e s t a f t e r t h e l aw e n f o r c e m e n t of f icer h a s 
a r r e s t e d h i m , t h e s t a t u t e a p p a r e n t l y d o e s n o t a p p l y a n d t h e of f icer s h o u l d 
p r o c e e d as h e u s u a l l y d o e s . 

S e c o n d , w h a t i f a p e r s o n m a k e s a t ime ly r e q u e s t a n d d e m a n d s a 
b l o o d t e s t i n s t e a d of a b r e a t h t e s t ? S i n c e t h e s t a t u t e does n o t e x p r e s s l y 
g i v e a p e r s o n t h e r i g h t to c h o o s e w h i c h t e s t w i l l b e a d m i n i s t e r e d , G . S . 
2 0 - 1 6 . 2 (a)> a p p l i e s (it p r o v i d e s t ha t t h e of f icer d e c i d e s w h i c h t e s t w i l l 
b e a d m i n i s t e r e d ) . 

T h i r d , i f an off icer fai ls to c a u s e t h e a d m i n i s t r a t i o n of a c h e m i c a l 
t e s t w h e n a p e r s o n r e q u e s t s i t b e f o r e a r r e s t , i s a c h e m i c a l t e s t a d m i n i s t e r e d 
a f t e r a r r e s t a d m i s s i b l e i n e v i d e n c e ? A s s u m i n g t h a t t h e o f f ice r h a d p r o b a b l e 
c a u s e to a r r e s t , i t a p p e a r s u n d e r S t a t e v . E u b a n k s , 283 N . C . 556 (1973) 
( c h e m i c a l t e s t a d m i s s i b l e d e s p i t e a r r e s t c o n s t i t u t i o n a l l y v a l i d b u t i l l e g a l 

b y s t a t e s t a t u t e ) , t h a t t h e v i o l a t i o n of G . S . 2 0 - 1 6 . 2 (i) w o u l d no t r e s u l t 
i n t h e e x c l u s i o n of t h e c h e m i c a l t e s t . H o w e v e r , e x c l u s i o n c o u l d r e s u l t 
i f a c o u r t f o u n d a l e g i s l a t i v e i n t e n t t h a t a c h e m i c a l t e s t o c c u r r i n g a f t e r 
a v i o l a t i o n of t h i s l aw s h o u l d b e e x c l u d e d i n o r d e r to p r o m o t e c o m p l i a n c e 
w i t h t h i s l a w . S e e S t a t e v . S h a d d i n g , 17 N . C . A p p . 279 , 2 8 2 - 8 3 (1973) 
(no t i f i ca t ion of r i g h t t o ca l l a t t o r n e y to v i e w c h e m i c a l t e s t p r o c e d u r e , " e x p l i c i t l y 
g i v e n b y s t a t u t e ' , w o u l d b e m e a n i n g l e s s i f t h e b r e a t h a l y z e r r e s u l t s c o u l d 
b e i n t r o d u c e d i n t o e v i d e n c e d e s p i t e n o n - c o m p l i a n c e w i t h t h e s t a t u t e . " ) ' 

NOTE: t h e fo l l owing s e c t i o n s w e r e w r i t t e n b y S t e v e C l a r k e . 

YOUTHFUL OFFENDERS 

A b i l l d r a f t e d b y t h e D e p a r t m e n t of C o r r e c t i o n ( C h . 732,. B 1183),, 
e f fec t ive O c t o b e r 1 , 1977, r e w r i t e s a n d c l a r i f i e s t h e law d e a l i n g w i t h 

•v y o u t h f u l o f f e n d e r s a n d c o m m i t t e d y o u t h f u l o f f e n d e r s . I t r e p e a l s A r t i c l e 
t 3A.of G . S . C h . 148- a n d r e p l a c e s i t w i t h a n e w A r t i c l e 3B. 
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No g u a r a n t e e of r e l e a s e i n f o u r y e a r s . P e r h a p s t h e m o s t i m p o r t a n t 
c h a n g e , from t h e p o i n t of v i e w of t h e c o m m i t t e d y o u t h f u l o f f e n d e r ("CYO") , 
i s t h e r e p e a l of G . S . 1 4 8 - 4 9 . 8 ( c ) , w h i c h p r o v i d e d t h a t a CYO " s h a l l b e 
p a r o l e d u n d e r s u p e r v i s i o n on o r b e f o r e t h e e x p i r a t i o n of four y e a r s from 
t h e da te of h i s commi tmen t a n d may b e d i s c h a r g e d u n c o n d i t i o n a l l y b e f o r e 
t h e e x p i r a t i o n of t h e m a x i m u m t e r m i m p o s e d . " A l t h o u g h t h e l a n g u a g e 
r e q u i r i n g p a r o l e i n four y e a r s i s q u i t e c l e a r , t h e D e p a r t m e n t of C o r r e c t i o n 
for some t ime took t h e p o s i t i o n t h a t i t c o u l d " d i s q u a l i f y " a CYO a n d t h u s 
t e r m i n a t e h i s r i g h t to p a r o l e i n four y e a r s . I t d i d s o i n r e l i a n c e on G . S . 
1 4 8 - 4 9 . 6 , w h i c h p r o v i d e s t h a t t h e S e c r e t a r y m a y t e r m i n a t e t h e " s e g r e g a t i o n 
a n d t r e a t m e n t " of a n y CYO w h o h a s a b a d i n f l u e n c e on h i s fellow p r i s o n e r s 
o r fai ls to t a k e a d v a n t a g e of t r e a t m e n t o p p o r t u n i t i e s . T h e n t h e A t t o r n e y 
G e n e r a l r u l e d (op in ion of N o v e m b e r 24 , 1976, t o D a v i d L . J o n e s ) t h a t 
t h e r i g h t to p a r o l e i n f o u r y e a r s w a s n o t p a r t of CYO " t r e a t m e n t , " a n d 
i n a n y c a s e , t a k i n g the r i g h t a w a y w o u l d r e q u i r e a c o m p l e t e j u d i c i a l p r o c e s s 
to s a t i s fy c o n s t i t u t i o n a l d u e p r o c e s s r e q u i r e m e n t s . C h . 732 e n d s t h e 
r i g h t t o p a r o l e i n four y e a r s for CYOs s e n t e n c e d a f t e r i t s e f fec t ive d a t e . 
I t a l so r e m o v e s a n y a u t h o r i t y to r e l e a s e a CYO u n c o n d i t i o n a l l y ( i . e . , w i t h ­
out p a r o l e ) b e f o r e h e s e r v e s h i s m a x i m u m s e n t e n c e . 

G e n e r a l p r o v i s i o n s . F o r m e r G . S . 148-49 .2 d e f i n e d a " y o u t h f u l 
o f fender" as a " p e r s o n u n d e r t h e age of 21 at t h e t ime of c o n v i c t i o n . " 
C h . 732 de f ine s t h e t e r m as " a p e r s o n u n d e r 21 y e a r s of a g e i n t h e c u s t o d y 
of t h e S e c r e t a r y of C o r r e c t i o n , " t h u s m a k i n g i t c l e a r t h a t t h e D e p a r t m e n t 
n e e d no t c o n t i n u e to h a n d l e p r i s o n e r s as y o u t h f u l o f f e n d e r s w h e n t h e y 
r e a c h age 21 i n i t s c u s t o d y . A " c o m m i t t e d y o u t h f u l o f f e n d e r " i s d e f i n e d 
as one w h o h a s t h e b e n e f i t of p o s s i b l e e a r l y p a r o l e ( d e s c r i b e d l a t e r i n 
t h i s s e c t i o n ) ; t h i s b e n e f i t a p p a r e n t l y d o e s n o t c e a s e w h e n t h e CYO b e c o m e s 
21. 

T r e a t m e n t of y o u t h f u l o f f e n d e r s . C h . 732 r e q u i r e s t h e S e c r e t a r y 
to h o u s e a l l y o u t h f u l o f f e n d e r s ( u n d e r p r e s e n t l a w , o n l y commi t t ed y o u t h f u l 
o f f ende r s a r e i n c l u d e d ) s e p a r a t e l y from o l d e r p r i s o n e r s " [ t ]o t h e e x t e n t 
p r a c t i c a b l e i n fight of t h e n e e d s of t h e y o u t h f u l o f f e n d e r s a n d of t h e n e e d s 
a n d r e s o u r c e s of t h e p r i s o n s y s t e m . " I t p r o v i d e s t h a t w h e n a y o u t h f u l 
o f f e n d e r (now o n l y CYOs a r e i n c l u d e d ) e n t e r s p r i s o n , h e m u s t r e c e i v e 
a " c l a s s i f i c a t i o n s t u d y " i n w h i c h i n f o r m a t i o n on h i s s c h o o l a n d family l i f e , 
p e r s o n a l t r a i t s , a n d c r i m i n a l e x p e r i e n c e a r e g a t h e r e d for u s e i n p l a n n i n g 
h i s t r e a t m e n t p r o g r a m . F a c i l i t i e s a n d p e r s o n n e l for h a n d l i n g y o u t h f u l 
o f f e n d e r s a r e to b e s p e c i a l l y s u i t e d fo r t h e i r n e e d s . T h e D e p a r t m e n t of 
H u m a n R e s o u r c e s i s a u t h o r i z e d to e s t a b l i s h s p e c i a l f ac i l i t i e s for y o u t h f u l 
o f f e n d e r s ( p r e s e n t law s e e m s t o l imi t t h i s p r o v i s i o n to CYOs) to b e k e p t 
u n d e r t h e s u p e r v i s i o n of i t s e l f o r t h e D e p a r t m e n t of C o r r e c t i o n . A p p r o p r i ­
a te u s e of m e d i c a l a n d p s y c h i a t r i c t r e a t m e n t i s r e q u i r e d . T h e S e c r e t a r y 
of H u m a n R e s o u r c e s m a y a l low y o u t h f u l o f f e n d e r s to l e a v e t h e i r i n s t i t u t i o n s 
b r i e f l y u n d e r p r e s c r i b e d c o n d i t i o n s a n d may c o n t r a c t w i t h o t h e r a g e n c i e s 
to o b t a i n s e r v i c e s for t h e m . 

S e n t e n c i n g as a CYO. C h . 732 p r o v i d e s t h a t w h e n a p e r s o n u n d e r 
21 y e a r s of a g e i s c o n v i c t e d of a c r i m e p u n i s h a b l e b y i m p r i s o n m e n t , t h e 
c o u r t may s e n t e n c e h i m to t h e c u s t o d y of t h e S e c r e t a r y of C o r r e c t i o n a s -v 
a CYO. ( T h e r e s u l t of t h e CYO s e n t e n c e i s t h a t t he o f f e n d e r m a y b e r e l e a s e d ( ) 
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e a r l y , a s d e s c r i b e d i n t h e n e x t s u b s e c t i o n . ) T h e ac t r e q u i r e s t h e c o u r t 
to fix a m a x i m u m p r i s o n t e r m for t h e CYO t h a t i s n o t g r e a t e r t h a n t h e m a x i m u m 
l e g a l p e n a l t y for t h e o f fense o r 20 y e a r s , w h i c h e v e r i s l e s s ; a l s o , t h i s 
m a x i m u m t e r m m u s t b e a t l e a s t one y e a r if t h e m a x i m u m l e g a l p e n a l t y 
i s o n e y e a r o r m o r e . ( T h e u p p e r l imi t of 20 y e a r s w a s no t i n t h e f o r m e r 
l a w , G . S . 1 4 8 - 4 9 . 4 . ) T h e n e w law m a k e s n o m e n t i o n of a m i n i m u m p r i s o n 
t e r m for a CYO , b u t s u c h a t e r m i m p o s e d on a CYO i s i n v a l i d ( s e e , e . g . , 
S t a t e v . Wil l iams , 28 N . C . A p p . 320 (1976) . T h e ac t p r o v i d e s t h a t i f an 
o f f e n d e r p u n i s h a b l e b y i m p r i s o n m e n t i s u n d e r 21 , t h e c o u r t m u s t e i t h e r 
s e n t e n c e h i m as a CYO o r e n t e r on t h e r e c o r d a finding t h a t h e w i l l n o t 
b e n e f i t from CYO t r e a t m e n t . ( T h i s p r o v i s i o n s i m p l y i n c o r p o r a t e s t h e h o l d i n g 
of S t a t e v . M i t c h e l l , 24 N . C . A p p . 484 (1975) , w h i c h h e l d t h a t w h e n t h e 
j u d g e fa i l s to s e n t e n c e as a CYO o r m a k e a " n o b e n e f i t " finding, t h e c a s e 
m u s t b e r e m a n d e d for r e s e n t e n c i n g . ) 

U n l i k e t h e f o r m e r l a w , t h e n e w law p r o v i d e s t h a t w h e n t h e c o u r t 
s u s p e n d s a p r i s o n s e n t e n c e a n d i m p o s e s p r o b a t i o n , i t " s h a l l no t " o r d e r 
c o m m i t m e n t a s a C Y O , b u t i f p r o b a t i o n i s l a t e r r e v o k e d w h i l e t h e o f f e n d e r 
i s s t i l l u n d e r 2 1 , t h e c o u r t m a y t h e n commit h i m as a CYO. 

P a r o l e of a CYO. L i k e p r e s e n t G . S . 1 4 8 - 4 9 . 8 ( a ) , C h . 732 w i l l 
a l low t h e P a r o l e C o m m i s s i o n to p a r o l e a CYO at a n y t i m e a f t e r n o t i c e to 
t h e S e c r e t a r y of C o r r e c t i o n a n d al low h i m to r e c o m m e n d p a r o l e to t h e 
C o m m i s s i o n . T h i s p o s s i b i l i t y of e a r l y p a r o l e b e f o r e s e r v i n g a n y s p e c i f i c 
p o r t i o n of t h e s e n t e n c e ( n o r m a l l y o n e - f o u r t h ; s e e G . S . 148-58 , - 6 0 . 2 , 
- 6 0 . 3 ) w i l l t h e n b e t h e o n l y l e g a l f ac to r d i s t i n g u i s h i n g a CYO from a n y 
o t h e r y o u t h f u l o f f e n d e r . As n o t e d e a r l i e r , t h i s p o s s i b i l i t y of e a r l y p a r o l e 
a p p a r e n t l y w i l l n o t t e r m i n a t e w h e n t h e CYO r e a c h e s a g e 2 1 . 

R e v o c a t i o n of CYO p a r o l e . C h . 732 p r o v i d e s t h a t p a r o l e of a CYO 
m a y b e r e v o k e d , j u s t l i k e a n y o t h e r p a r o l e , a c c o r d i n g t o G . S . Ch . 148, 
A r t . 4; t h e r e f o r e i n 1978 p a r o l e of a CYO w i l l b e c o m e s u b j e c t to t h e p r o v i s i o n s 
of t h e T r i a l a n d A p p e l l a t e P r o c e d u r e A c t . C h . 732 a l so d i r e c t s t h a t t h e 
CYO r e c e i v e c r e d i t t o w a r d h i s u n s e r v e d a c t i v e s e n t e n c e j u s t as i f h e h a d 
" b e e n p a r o l e d p u r s u a n t to A r t i c l e 4"; t h e effect of t h i s p r o v i s i o n w i l l b e c o m e 
u n c l e a r w h e n t h e T r i a l a n d A p p e l l a t e P r o c e d u r e Act ( C h . 711) t a k e s effect 
( J u l y 1 , 1978) , s i n c e t ha t a c t w i l l r e p e a l t h e p a r o l e t ime c r e d i t p r o v i s i o n 
of A r t i c l e 4 ( G . S . 1 4 8 - 5 8 . 1 ) . 

RESTITUTION 

C h . 614 (H 426) , e f f ec t ive O c t o b e r 1 , 1977, a n d a p p l i c a b l e to c r i m e s 
c o m m i t t e d o n o r a f t e r t h a t d a t e , c h a n g e s t h e law r e l a t i n g to r e s t i t u t i o n 
o r d e r e d b y a s e n t e n c i n g c o u r t a n d m a k e r e s t i t u t i o n a p o s s i b l e c o n d i t i o n 
of p a r o l e . (S 812 , w h i c h w o u l d h a v e p r o v i d e d for c o m p e n s a t i n g v i c t i m s 
of c r i m e from s t a t e f u n d s , d i e d i n c o m m i t t e e . ) 

D e f i n i t i o n s . T h e b i l l d e f i n e s " r e s t i t u t i o n " as " c o m p e n s a t i o n for 
d a m a g e o r l o s s [ c a u s e d b y a c r i m e ] as c o u l d o r d i n a r i l y b e r e c o v e r e d 
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b y an a g g r i e v e d p a r t y i n a c i v i l a c t i o n , " p r e s u m a b l y i n t h e form of m o n e y , 
a n d " r e p a r a t i o n " as " t h e p e r f o r m i n g of c o m m u n i t y s e r v i c e s , v o l u n t e e r 
w o r k " a n d o t h e r t h i n g s t h a t " a i d t h e d e f e n d a n t i n h i s r e h a b i l i t a t i o n . " 

R e s t i t u t i o n a n d r e p a r a t i o n as p r o b a t i o n c o n d i t i o n . R e s t i t u t i o n , 
i n t h e s e n s e of m o n e y p a y m e n t s b y t h e o f f e n d e r to t h e v i c t i m , i s a u t h o r i z e d 
as a c o n d i t i o n of p r o b a t i o n b y G . S . 15-199(10) . C h . 614 a m e n d s t h i s 
s t a t u t e (1) to al low the c o u r t to o r d e r r e s t i t u t i o n o r r e p a r a t i o n to an a g g r i e v e d 
p a r t y n a m e d b y t h e c o u r t for l o s s c a u s e d b y t h e o f f e n s e , (2) to r e q u i r e 
t h e c o u r t to t a k e t h e d e f e n d a n t ' s r e s o u r c e s i n t o a c c o u n t w h e n fixing t h e 
a m o u n t of r e s t i t u t i o n , (3) to l imi t t h e a m o u n t to " t h a t s u p p o r t e d b y t h e 
r e c o r d , " a n d (4) to p r o h i b i t r e s t i t u t i o n to a g o v e r n m e n t a g e n c y ( e . g . , 
a p o l i c e d e p a r t m e n t ) e x c e p t for " p a r t i c u l a r . . . l o s s to i t o v e r a n d a b o v e 
i t s n o r m a l o p e r a t i n g c o s t s . " [ T h e l a s t t w o r e s t r i c t i o n s a r e b a s e d on S h o r e 
v . E d m i s t e n , 290 N . C . 628 (1976) , i n w h i c h t h e N o r t h C a r o l i n a S u p r e m e 
C o u r t h e l d t h a t (1) the a m o u n t of r e s t i t u t i o n m u s t b e s u p p o r t e d b y t h e 
r e c o r d , a n d (2) a d e f e n d a n t c o u l d b e r e q u i r e d to r e i m b u r s e a p o l i c e a g e n c y , 
as a cond i t i on of p r o b a t i o n , for a n y s u m p a i d b y i t s a g e n t s to t h e d e f e n d a n t 
to o b t a i n e v i d e n c e of a c r i m e , b u t n o t t o p a y for c o s t s of g e n e r a l law e n f o r c e ­
m e n t . ] A c o n f o r m i n g c h a n g e w a s m a d e to G . S . 1 5 - 1 9 7 . 1 r e g a r d i n g s p e c i a l 
p r o b a t i o n ( " s p l i t s e n t e n c i n g " ) . 

R e s t i t u t i o n i n c o r p o r a t e d i n p l e a - b a r g a i n i n g . C h . 614 a m e n d s 
G . S . 15A-1021(c) to a l low c o n s i d e r a t i o n of r e s t i t u t i o n o r r e p a r a t i o n b y 
t h e d e f e n d a n t i n p l e a - b a r g a i n i n g , a common p r a c t i c e a l r e a d y a l l o w e d 
b y t h e l a w . 

R e s t i t u t i o n o r d e r e d b y c o u r t a s c o n d i t i o n of w o r k r e l e a s e a n d p a r o l e . 
C h . 614 a l lows t h e s e n t e n c i n g c o u r t to o r d e r r e s t i t u t i o n o r r e p a r a t i o n 
as a cond i t i on of w o r k r e l e a s e o r p a r o l e , i f t h e o f f e n d e r r e c e i v e s an a c t i v e 
s e n t e n c e . T h e P a r o l e C o m m i s s i o n w i l l h a v e to " i m p l e m e n t t h e o r d e r of 
t h e s e n t e n c i n g c o u r t " i f i t p a r o l e s t h e o f f e n d e r — i . e . , o r d e r r e s t i t u t i o n 
o r r e p a r a t i o n as a c o n d i t i o n of p a r o l e . C o n f u s i n g l a n g u a g e i n t h e ac t 
s e e m s to r e q u i r e t h e C o m m i s s i o n to " i m p l e m e n t " s u c h an o r d e r o n l y w h e n 
r e s t i t u t i o n o r r e p a r a t i o n i s i m p o s e d " p u r s u a n t to a p l e a a g r e e m e n t m a d e 
u n d e r t h e p r o v i s i o n s of G . S . 15A-1021 . " T h e s e n t e n c i n g j u d g e w i l l a l so 
h a v e to m a k e a n o n b i n d i n g r e c o m m e n d a t i o n to t h e P a r o l e C o m m i s s i o n t h a t 
i t i m p o s e r e s t i t u t i o n o r r e p a r a t i o n as a c o n d i t i o n of p a r o l e . 

Does t h i s p r o v i s i o n v io l a t e t h e p r i n c i p l e of s e p a r a t i o n of p o w e r s ? 
T h e N o r t h C a r o l i n a C o n s t i t u t i o n ( A r t . I , s e c . 6) m a k e s t h e l e g i s l a t i v e , 
e x e c u t i v e , a n d j u d i c i a l p o w e r s " f o r e v e r s e p a r a t e a n d d i s t i n c t from e a c h 
o t h e r . " S i n c e t h e D e p a r t m e n t of C o r r e c t i o n a n d t h e P a r o l e C o m m i s s i o n 
a r e g i v e n c o n t r o l of w o r k r e l e a s e a n d p a r o l e b y s t a t u t e ( G . S . 1 4 3 B - 2 6 6 , 
G . S . 148 -33 .1 ) , i t m i g h t b e t h o u g h t t h a t t o h a v e a c o u r t s e t a n y s p e c i f i c 
c o n d i t i o n of w o r k r e l e a s e o r p a r o l e i s j u d i c i a l i n v a s i o n of t h e e x e c u t i v e 
s p h e r e . T h e G o v e r n o r o n c e h a d t h e p o w e r to g r a n t p a r o l e ( c o n d i t i o n a l 
r e l e a s e from i m p r i s o n m e n t ) as p a r t of h i s c o n s t i t u t i o n a l p o w e r to p a r d o n 
a n d commute [ In r e Wil l iams , 149 N . C . 436 (1908) ] , b u t lo s t i t t h r o u g h 
a 1954 a m e n d m e n t to w h a t i s now A r t i c l e I I I , s e c . 5 , of t h e N o r t h C a r o l i n a 
C o n s t i t u t i o n . * T h e C o n s t i t u t i o n d o e s no t s p e c i f i c a l l y e s t a b l i s h a P a r o l e 
Commiss ion o r D e p a r t m e n t of C o r r e c t i o n ; i t a u t h o r i z e s t h e G e n e r a l A s s e m b l y 

o 

o 
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( A r t . X I , s e c . 3) t o e s t a b l i s h " [ s ] u c h c h a r i t a b l e , b e n e v o l e n t , p e n a l , a n d 
c o r r e c t i o n a l i n s t i t u t i o n s a n d a g e n c i e s a s t h e n e e d s of h u m a n i t y a n d t h e 
p u b l i c g o o d m a y r e q u i r e . " T h i s g e n e r a l a u t h o r i t y w o u l d not s e e m to p r o h i b i t 
t h e l e g i s l a t u r e ' s a l l o w i n g t h e c o u r t s t o s e t s o m e c o n d i t i o n s of w o r k r e l e a s e 
a n d p a r o l e , e v e n t h o u g h t h i s p r a c t i c e i s n e w i n N o r t h C a r o l i n a . 

C h . 614 w i l l r e q u i r e t h e S e c r e t a r y of C o r r e c t i o n a n d t h e P a r o l e 
C o m m i s s i o n to i s s u e r e g u l a t i o n s b y w h i c h (1) a p r i s o n e r m u s t b e g i v e n 
n o t i c e a n d a n o p p o r t u n i t y to b e h e a r d i f r e s t i t u t i o n o r r e p a r a t i o n i s b e i n g 
c o n s i d e r e d as a c o n d i t i o n of w o r k r e l e a s e o r p a r o l e , a n d (2) facts m u s t 
b e o b t a i n e d t o s u p p l e m e n t t h e s e n t e n c i n g c o u r t ' s o r d e r . If t h e P a r o l e 
C o m m i s s i o n finds t h e c o u r t ' s r e s t i t u t i o n o r d e r " c a n n o t r e a s o n a b l y b e i m ­
p l e m e n t e d " (for e x a m p l e , b e c a u s e of t h e p r i s o n e r ' s " d i s a b i l i t y " ) , i t w i l l 
h a v e to s a y so i n w r i t i n g a n d f o r w a r d i t s s t a t e m e n t to t h e s e n t e n c i n g c o u r t . 
T h e s e n t e n c i n g c o u r t w i l l t h e n h a v e to c o n s i d e r t h e C o m m i s s i o n ' s s t a t e m e n t 
" a n d s h a l l i s s u e s u c h f u r t h e r o r d e r s a s i t m a y d e e m n e c e s s a r y . " T h e 
r e a s o n for t h e s e p r o v i s i o n s i s c l e a r : When a d e f e n d a n t h a s b e e n i n p r i s o n , 
h i s financial a b i l i t y c h a n g e s ( u s u a l l y for t h e w o r s e ) , a n d t h e v i c t i m ' s 
s i t u a t i o n m a y a l so c h a n g e . H o w e v e r , t h e h e a r i n g a n d n o t i c e r e q u i r e m e n t s 
m a y m e a n t h a t r e s t i t u t i o n as a c o n d i t i o n of w o r k r e l e a s e o r p a r o l e w i l l 
b e r a r e . 

REVOCATION OF PROBATION 

C h . 364 (S 4 4 0 ) , e f f ec t ive o n O c t o b e r 1 , 1977, a m e n d s G . S . 15-199(13) 
to p r o h i b i t r e v o c a t i o n of p r o b a t i o n s o l e l y b e c a u s e t h e o f f e n d e r w a s c o n v i c t e d 
of a m i s d e m e a n o r p u n i s h a b l e b y 30 d a y s ' i m p r i s o n m e n t o r l e s s . T h e o d d 
r e s u l t i s t h a t p r o b a t i o n c a n n o t b e r e v o k e d s o l e l y for a s i m p l e a s s a u l t [G .S . 
14-33 (a) ] c o n v i c t i o n , b u t c a n b e r e v o k e d s o l e l y for m o s t t ra f f ic o f fenses 
s i n c e t h e y a r e p u n i s h a b l e b y 60 d a y s ' i m p r i s o n m e n t [ G . S . 20-176 (b) ] . 

* U n d e r A r t . I l l , s e c . 6 , of t h e C o n s t i t u t i o n of 1868, t h e N o r t h C a r o l i n a 
S u p r e m e C o u r t h e l d i n 1946 t h a t a t r i a l c o u r t c o u l d not i m p o s e a " s p l i t 
s e n t e n c e " — i . e . , a p r i s o n t e r m p a r t l y a c t i v e a n d p a r t l y s u s p e n d e d u n d e r 
c e r t a i n c o n d i t i o n s - - b e c a u s e t h i s w a s an " a n t i c i p a t o r y p a r o l e , " a n d p a r o l e 
w a s t h e e x c l u s i v e c o n s t i t u t i o n a l p r e r o g a t i v e of t h e G o v e r n o r [State v . 
L e w i s , 226 N . C . 249 ( 1 9 4 6 ) ] . In 1954, t h e G o v e r n o r ' s p a r d o n i n g p o w e r 
w a s a m e n d e d b y t h i s a d d i t i o n : " T h e t e r m s r e p r i e v e s , c o m m u t a t i o n s a n d 
p a r d o n s s h a l l no t i n c l u d e p a r o l e s . " T h e 1954 a m e n d m e n t a l so i n c l u d e d 
a p r o v i s i o n — n o w r e p e a l e d — s p e c i f i c a l l y a u t h o r i z i n g c r e a t i o n of a B o a r d 
of P a r o l e s . In 1 9 7 i , t h e S t a t e S u p r e m e C o u r t h e l d t h a t g i v i n g p a r o l i n g 
p o w e r t o t h e B o a r d of P a r o l e s d i d n o t d e p r i v e t h e j u d i c i a r y of r i g h t f u l 
j u r i s d i c t i o n a n d ( in d i c t u m ) t h a t t h i s w o u l d b e t r u e e v e n w i t h o u t t h e c o n s t i ­
t u t i o n a l p r o v i s i o n e x p l i c i t l y a u t h o r i z i n g t h e B o a r d of P a r o l e s [ J e r n i g a n 
v . S t a t e , 10 N . C . A p p . 562 ( 1 9 7 1 ) , a f f d 279 N . C . 556 ( 1 9 7 1 ) ] . T h e J e r n i g a n 
h o l d i n g d o e s n o t s e e m to i m p l y t h a t g r a n t i n g t h e c o u r t s s o m e a u t h o r i t y 
o v e r p a r o l e w o u l d b e i n v a l i d . 



-10-

STATUTES /• 

NOTE: In this compilation of statutes, portions typed in regular type 
(regular type) are unchanged; portions typed in italic type 
(italic type) are new; and portions struck through (straek-throttgh) 
have been repealed. 

§ ,14-46. Concealing birth of child.—If any person shall, by secretly 

burying or otherwise disposing of the dead body of a newborn child, endeavor 

to conceal the birth of such child, such person shall be guilty of a felony 

any punished by fine or imprisonment, or both, a«eh-±mpr4aonment-to-be-in 

fche-eottnfcy-jail-or-Stafce-s-priseny-afc in the discretion of the court*—-Prpviaea-

*ha*-fehe-impj?±9eHmeHfe-±a-fehe-Sfeafee-e-p*±eeH-ehall-±H-Re-eaee-eKeeee-a-feeMa 

e#-tea-yea¥9+—P5?©v4aea-#tu?fehe5?7-fehafe-aefeR±ag-ia-th4e-9eet±ea-9aall-be-eea9ti?«ea 

fe©-pi?event-the-inother7-wh©-may-be-gttilfey-o§-the-homie4de-of-her-ehild7-firom 

eeiag-pjro9eettfeea-aaa-paB±9hea-£e*-fehe-9ame-aeeei?a±ng-fee-fehe-p5;±Be±ple9-e#-fehe 

eomm©n-±awr Any person aiding, counseling or abetting any woman other person 

in concealing the birth of her a child in violation of this statute shall be 

guilty of a misdemeanor. 

[Ch. 577 (S 354), effective October 1, 1977] 

§ 14-52. Punishment for burglary.—(a) Any person convicted of the 

eyime-of-burglary in the first degree shall be imprisoned for life in the 

State's prison. Any one 9© convicted of the crime of burglary in the 

second degree shall SHiier-impriaeament-iR-fehe-Stafee-s-prigon-ror-lifey-oi? 

#©5f-a-feerm-©#-year9T-ia-the-di9e5fefei©a-©f-fehe-e©«rfe be punished by imprisonment 

for not less than seven years nor more than life imprisonment in the State 's 

prison. 

o 

o 
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(b) Any person who has been convicted of a violation of G.S. 14-52(a) 

shall serve the first seven years of his sentence without benefit of parole, 

probation, suspended sentence, or any other judicial or administrative 

procedure except such good time as may be allowed as a result of good behavior, 

whereby the period of actual incarceration of the person sentenced is reduced 

to a period of less than seven years. Sentences imposed pursuant to this 

section shall run consecutively with and shall commence at the expiration of 

any other sentences being served by the person sentenced hereunder. 

Nothwithstanding any other provision of law, neither the Parole Com­

mission nor any other agency having responsibility for release of inmates 

prior to expiration of sentences shall authorize the release of an inmate 

sentenced under this section prior to his having been incarcerated for 

seven years, except such time as may be allowed for good behavior. 

(_ ) [Ch. 871 (S 318), effective October 1., 1977] 

o 

§ 14-56.1. Breaking into or forcibly opening coin-operafeed or currency-

operated machines.—Any person who forcibly breaks into, or by the unauthorized 

use of a keyy-key97 or other instrument^ opens, any coin-operated or currency-

operated vending machine—eoin-aefeivafced-maehine-or-devieex-or-eoin-operafced 

feeleph©ne-er-*e±ephene-eein-j?eeeptaeie7 with intent to steal any property or 

moneys thereinj shall be guilty of a misdemeanor and-shally-ttpen-eonvietion 

fee-€ined-©r-impri9oned, punishable by fine or imprisonment or bothj in the 

discretion of the court, but if such person has previously been convicted 

of violating this section, such person shall be guilty of a felony. The 

term "coin- or currency-operated machine " shall mean any coin- or currency-

operated vending machine, pay telephone, telephone coin or currency receptacle, 

or other coin- or currency-activated machine or device. 
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§ 14-56.2. Damaging or destroying coin-operated or currency-operated 

machines.—Any person who shall willfully and maliciously damage or destroy 

any coin-operated or currency-operated vending machine--e©in-ae*iva*ed 

maehine-or-devieey-or-eoin-operated-frelephone-or-telephone-eoin-reeepfeaeie 

shall be guilty of a misdemeanor and-shallT-ttP©ft_e©nviefcion—be-£ined-©r 

imprisoned- punishable by a fine or imprisonment or both-j- in the discretion 

of the court. The term "coin- or currency-operated machine" shall be 

defined as set out in G.S. 14-56.1. 

Uncodified Section 

There shall be posted on £he machines referred to in G.S'. '14-56.1 a 

dec'dl stating that it 'is "a crime to break into vending machines', 'and that 

^K. a second offense is a felony w 

[Ch. 723 CH 1406), effective October T,T9773] ' "' T > '?" °) " 0 ./,)] (" ) 

— 11 - YJCil '§ 1'4'-7.C:T'. 3~ Possessing stolen goods.-^-If any person shall--'possess any 

Its. • o- jcha t t e l , property, money,r Valuable security .or -other thing whatsoever, the 

"- " stealing'or' taking- whereof ^amounts to "larceny* or a felony, ^either at .common 

^',''^ldw~oV:,by~ virtue op any statute''made< 'on'hereafter Ao be made,^ such person 

l1 ' knowing \>r- having ^reasonable grounds' to' believe• "the**s'ame- to have: been- • 

^iY&toliiousl;yfs~tol-en or "taken, he- shall "be sguilty of .a .criminal offense, iand 

- may be indicted and convicted,- whether the'feion stealingmnd taking, such 

1 ''chattels, property, money, valuable security or other thing, .shall or^shall 

not have been previously convicted, or shall or shall not be amenable' to 

just-ice; and any such possessor may be dealt with, indicted, tried and-

v 'punished ih'any- county- in which he shall have, or shall'have had, any such \ y 

property in his possession or in any county in which the thief may be tried, 



o 

o 

( ) 

-13-

in the same-manner as such possessor may be dealt with, indicted, tried and 

punished in the county where he actually possessed such chattel, money, security, 

or other thing; and such possessor shall be punished as one convicted of larceny. 

§ 14-72. Larceny of property; receiving stolen goods or possessing 

stolen goods not exceeding two hundred dollars in value.—(a) Except as 

provided in subsections (b) and (c) below, the larceny of property, or 

the receiving of stolen goods knowing them to be stolen or the possessing 

of stolen goods knowing them to be stolen, of the value of not more than 

two hundred dollars ($200.00) is a misdemeanor punishable under G.S. 14-3(a). 

In all cases of doubt, the jury shall, in the verdict, fix the value of the 

property stolen. 

[No change is made in subsection (b)] 

(c) The crime of possessing stolen goods knowing or having reasonable 

grounds to believe them to be stolen in the circumstances described in 

subsection (b) is a felony or the crime of receiving stolen goods knowing or 

having reasonable grounds to believe them to be stolen in the circumstances 

described in subsection (b) is a felony, without regard to the value of the 

property in question. 

[Ch. 978 (H 795), effective October 1, 1977] 

§ 14-87. Robbery with firearms or other dangerous weapons.—(a) Any 

person or persons who, having in possession or with the use or threatened 

use of any firearms or other dangerous weapon, implement or means, whereby 

the life of a person is endangered or threatened, unlawfully takes or attempts 

to take personal property from another or from any place of business, 
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residence or banking institution or any other place where there is a person I 

or persons in attendance, at any time, either day or night, or who aids 

or abets any such person or persons in the commission of such crime, shall 

be guilty of a felony and upon conviction thereof shall be punished by 

imprisonment for not less than rive seven years nor more than life imprisonment 

in .the State's prison. 

[Subsection (b) is unchanged] 

(c) Any person who has been convicted of a violation of G.S. 14-87(a) 

shall serve the first seven years of his sentence without benefit of parole, 

probation, suspended sentence, or any other judicial or administrative 

procedure except such time as may be allowed as a result of good behavior, 

whereby the period of actual incarceration of the person sentenced is reduced 

to a period of less than seven years. Sentences imposed pursuant to this - ^ 

section shall run consecutively with and shall commence at the expiration of V _ ^ 

any other sentences being served by the person sentenced hereunder. 

Nothwithstanding any other provision of law, neither the Parole Commission 

nor any other agency having responsibility for release of inmates prior to 

expiration of sentences shall authorize the release of an inmate sentenced 

under this section prior to his having been incarcerated for seven years 

except such time as may be allowed as a result of good behavior. 

[Ch. 871 (S 318), effective October 1, 1977] 

§ 14-89.1. Safecracking and-9a€e-r©bbery.—Any-person-wae-9hal±-j—by 

4he-«9e-©#-expio9ive97-drili97-©r—fe©ol9T-ttnlaw#«lly-f©ree-open-©r-a€feempt 

•fee-£©ree-epen-er—piek—the-eembiaafeien-e#-a-9a#e-or-vaal*-tt9ed-fer-9tering / N 

aeney-er-efeher-valttablesy-shallT-apoa-eenviefcien-fchereofT-reeeive-a ^~^^ 
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aentenee7-in-tfee-di9ereti©n-o#-the-trial-jttdge--©f-not-les9-than-two-years 

aer-mere-fehan-Se-years—imprisenmenfe-in-the-Sfeafee-penitentiary-T (a) A 

person is guilty of safecracking if he unlawfully opens, enters, or attempts 

to open or enter a safe or vault: 

(1) by the use of explosives, drills, or tools; or 

(2) through the use of a stolen combination, key, electronic device 

or other fraudulently acquired implement or means; or 

(3) through the use of a master key, duplicate key or device made 

or obtained in an unauthorized manner, stethoscope or other 

listening device, electronic device used for unauthorized 

entry in a safe or vault, or other surreptitious means or 

(4) by the use of any other safecracking implement or means. 

(b) A person is also guilty of safecracking if he unlawfully removes 

from its premises a safe or vault for the purpose of stealing, tampering with, 

or ascertaining its contents. 

(c) Safecracking is a felony punishable by imprisonment for a term of 

not less than two nor more than 30 years. 

[Ch. 1106 (H 1408). effective October 1, 1977] 

n 

§ 14-159.1. Interfering with electric, gas or water meters; prima facie 

evidence of intent to alter, tamper with or bypass electric, gas or water 

meters; civil liability.—(a) It shall be unlawful for any unauthorized person 

to alter, tamper with or bypass a meter which has been installed for the 

purpose of measuring the use of electricity, gas or water or knowingly to 

use electricity, gas or water passing through any such tampered meter or 

use electricity, gas or water bypassing a meter provided by an electric, 
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gas or water supplier for the purpose of measuring and registering 

the quantity of electricity, gas or water consumed. 

(b) Any meter or service entrance facility found to have been altered, 

tampered with, or bypassed in a manner that would cause such meter to 

inaccurately measure and register the electricity, gas or water to be 

diverted from the recording apparatus of the meter shall be prima facie 

evidence of intent to violate and of the violation of this section by the 

person in whose name such meter is installed or the person or persons so 

using or receiving the benefits of such unmetered, unregistered or diverted 

electricity, gas or water. 

(c) Any person violating any of the provisions of this section shall be 

guilty of a misdemeanor and upon conviction thereof shall be fined not more 

than five hundred dollars ($500. 00) or imprisoned not longer than two years, 

or both fined and imprisoned, in the discretion of the court. 

(d) Whoever is found in a civil action to have violated any provision 

hereof shall be liable to the electric, gas or water supplier in triple the 

amount of losses and damages sustained or five hundred dollars ($500.00), 

whichever is greater. 

(e) Nothing in this act shall be construed to apply to licensed contractors 

while performing usual and ordinary services in accordance with recognized 

customs and standards. 

[Ch. 735 (H 1277), effective October 1, 1977] 

§ 14-160.1. Alteration, destruction or removal of permanent identification 

marks from personal property—(a) It shall be unlawful for any person to 

alter, deface, destroy or remove the permanent serial number, manufacturer's \ ) 
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identification plate or other permanent, distinguishing number or identification 

mark from any item of personal property with the intent thereby, to conceal 

or misrepresent the identity of said item. 

(b) It shall be unlawful for any person knowingly to sell, buy or be 

in possession of any item of personal property, not his own, on which the 

permanent serial number, manufacturer's identification plate or other permanent, 

distinguishing number or identification mark has been altered, defaced, 

destroyed or removed for the purpose of concealing or misrepresenting the 

identity of said item. 

(c) A violation of any of the provisions of this section shall be a 

misdemeanor, punishable on conviction thereof by imprisonment not to exceed 

two years or by a fine not to exceed one thousand dollars ($1,000) or both, 

in the discretion of the court. 

(d) This section shall not in any way affect the provisions of 

G.S. 20-108, G.S. 20-109(a) or G.S. 20-109(b). 

[Ch. 767 (H 432), effective October 1, 1977] 

§ 14-269.3. Carrying weapons into assemblies and establisiments where 

intoxicating liquors are sold and consumed. — (a) It shall be unlawful for 

any person to carry any gun, rifle, or pistol into any assembly where a fee 

has been charged for admission thereto, or into any establishment in which 

intoxicating liquors are sold and consumed. Any person violating the 

provisions of this section shall be guilty of a misdemeanor and upon conviction 

shall be punished in the discretion of the court by fine or imprisonment 

\ j or by both. 
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(b) This section shall not apply to the following: 

(1) A person exempted from the provisions of G.S. 14-269; 

(2) The owner or lessee of the premises or business establish­

ment; 

(3) A person participating in the event, if he is carrying a gun, 

rifle, or pistol with the permission of the owner, lessee, 

or person or organization sponsoring the event; and 

(4) A person registered or hired as a security guard by the owner, 

lessee, or person or organization sponsoring the event. 

[Ch. 1016 (H 1002), effective October 1, 1977] 

§ 14-415.1. Possession of firearms, etc., by felon prohibited.—(a) It 

shall be unlawful for any person who has been convicted in-any-eeart-of-this 

6ta*e7-e*-any-efeher-s*a*e-er^tne-Bnited-6tates—©r-of-the-Bnited-Btateg-y-ef 

#el©ni©a9iy-vi©lating-any-provi9ion-of-Artiele9-37-47-6y-77-87-lQ--137-147 

157-l?7-3e7-337-3©7-36A7-52A7-er-53-er-Ghap*er-14-ef-*he-General-6*a*e*:e9 

of any crime set out in subsection (b) of this section to purchase, own, 

possess, or have in his custody, care, or control any handgun or other firearm 

with a barrel length less than 18 inches or an overall length of less than 

26 inches, or any weapon of mass death and destruction as defined in 

G.S. 14-288.8(c), within five years from the date of such conviction, or 

the unconditional discharge from a correctional institution, or termination 

of a suspended sentence, probation, or parole upon such conviction, whichever 

is later. 

o 

o 
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Every person violating the provisions of this section shall be guilty of 

a felony and shall be imprisoned for not more than five years in the State's 

prison or shall be fined an amount not exceeding five thousand dollars 

($5,000), or both. 

Nothing in this subsection would prohibit the right of any person to 

have possession of a firearm within his own home or on his lawful place 

of business. 

(b) Prior convictions which cause disentitlement under this section 

shall only include: 

(1) felonious violations of Articles 3, 4, 6, 7, 8, 10, 13, 14, 

15, 17, 30, 33, 36, 36A, 52A, or 53 of Chapter 14 of the 

General Statutes, or of Article 5 of Chapter 90 of the General 

Statutes; 

(2) common law robbery and common law maim; and 

(3) violations of criminal laws of other states or of the United 

States substantially similar to the crimes covered in subdivisions 

(1) and (2) which are punishable where committed by imprisonment 

for a term exceeding two years. 

Ia-ali-ea9e9-where-fehe When a person is charged under the-provi9ions-of this 

section, the-reeord-or records of prior convictions of any offense, whether 

in the courts in of this State, or in the courts of any other state or 

in-any-eoart of the United States shall be admissible in evidence7~bat-only 

for the purpose of proving that-said-person-has-been-eonvieted-or-a-previoaa 

efi£en9e-fehe-pani9hffienfe-£er-whieh-may-be-inere-tehatt-fewe-years a violation of 

this section. The term "conviction" is defined as a final judgment in any 

case of-any-oiienee-having-a-maKiraam-permissible-peaalty-of-more-than-two 
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year9 in which felony, punishment, or imprisonment for a term exceeding two i 

years, as the case may be, is permissible^ without regard to the plea entered 

or to the sentence imposed. A judgment of a conviction or a plea- of guilty 

to such an offense certified to a superior court judge of this State from the 

custodian of records of any state or federal court under the same name as 

that by which the defendant is charged shall be prima facie evidence that the 

identity of such person is the same as the defendant so charged and shall be 

prima facie evidence of the facts so certified. 

(c) The indictment charging the defendant under the terms of this section 

shall be separate from any indictment charging him with other offenses related 

to or giving rise to a charge under this section. An indictment which charges 

the person with violation of this section must set forth the date that the 

prior offense was committed, the type of offense, and the penalty therefor, and 

o 

the date that the defendant was convicted or plead guilty to such offense, the \ _ y 

identity of the court in which the conviction or plea of guilty took place and 

the verdict and judgment rendered therein. 

[Ch. 1105 (H 1404), effective October 1, 1977] 

§ 15A-932. Dismissal with leave when defendant fails to appear 

and cannot be readily found. — (a) When a defendant fails to appear 

at any criminal proceeding at which his attendance is required and the 

prosecutor believes that the defendant cannot be readily found, the prosecutor 

may enter a dismissal with leave for nonappearance under this section. 

(b) Dismissal with leave for nonappearance results in removal of 

the case from the docket of the court, but all process outstanding retains 

its validity, and all necessary actions to apprehend the defendant, ^ — J 
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investigate the case, or otherwise further its prosecution may be taken, 

including the issuance of nontestimonial identification orders, search 

warrants, new process, initiation of extradition proceedings, and the like. 

(a) The prosecutor may enter the dismissal with leave for nonappearance 

orally in open court or by filing the dismissal in writing with the clerk. 

If the dismissal for nonappearance is entered orally, the clerk must note 

the nature of the dismissal in the case records. 

(d) Upon apprehension of the defendant, or in the discretion of the 

prosecutor when he believes apprehension is imminent, the prosecutor may 

reinstitute the proceedings by filing written notice with the clerk. 

[Ch. 777 (H.B. 1372) effective October 1, 1977] 

f ) § 15A-1002. Determination of incapacity to proceed; evidence; 

temporary commitment; temporary orders.—(a) The question of the capacity 

of the defendant to proceed may be raised at any time on motion by the 

prosecutor, the defendant, the defense counsel, or the court ©n-i*9-own 

motion. The motion shall detail the specific conduct that leads the 

moving party to question the defendant's capacity to proceed. 

[Subsections (b) and (c) are unchanged] 

[Ch. 860 (S 841) effective October 1, 1977] 

§ 20-16.2. Mandatory revocation of license in event of refusal to 

submit to chemical tests.—[Subsections (a) through (h) unchanged] 

(i) Notwithstanding any other provision of this Chapter, a person, 

(̂  J who is stopped, detained or questioned by a law enforcement officer having 
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reasonable grounds to believe that the person has been driving or operating 

a motor vehicle on a highway or public vehicular area while under the 

influence of intoxicating liquor, may request and the law enforcement 

officer shall cause the administration of the chemical tests provided for 

in this section prior to the person's arrest for violating any provision 

of G.S. 20-138. Prior to the administration of chemical tests under this 

subsection, the person who is stopped, detained or questioned shall sign 

a form, to be supplied by the Division, confirming his request. The tests 

provided for in this subsection shall be administered under the same con­

ditions as are provided in this section for the administration of chemical 

tests after arresti The, results of the tests administered under this sub­

section may be used in evidence in the trial of a charge arising out of 

the occurrence. 

[Ch. 812 (S 784), effective October 1, 1977] o 
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