
T o p i c : 
SENTENCING, PAROLE, 

USONS 

l is i s s u e d i s t r i b u t e d t o : 

A D M I N I S T R A T I O N O F J U S T I C E 

M E M O R A N D A 

See Below 
P U B L I S H E D B Y T H E I N S T I T U T E O F G O V E R N M E N T 

U n i v e r s i t y o f N o r t h C a r o l i n a a t C h a p e l H i l l 

No. 01 / 77 January 20, 1977 

C O M M I T T E D Y O U T H F U L OFFENDER T R E A T M E N T A N D P A R O L E 

S t e v e n s H. C l a r k e 

D is t r ibu t ion : D i s t r i c t and supe r io r cour t judges; d i s t r i c t 
at torneys and assistant d i s t r i c t a t torneys; pub l i c defenders 
and assistant pub l i c defenders; D i rec tor and Ass is tant D i rec to r , 
Admin i s t ra t i ve Off ice of the Cour ts ; Parole Commissioners; 
Secretary of Cor rec t ion ; D i rec tor of Pr i sons; D i rec tor of 
Adu l t Probat ion and Parole; Probat ion /Paro le Branch Managers. 

T h i s memorandum is w r i t t e n to fami l ia r i ze judges , p rosecutors , pub l i c 
de fenders , and others w i t h a recent op in ion of the A t to rney General dea l ing 
w i t h paro le and treatment of committed you th fu l o f fenders . F i r s t , however , 
it w i l l be useful to rev iew the law on the sentencing of you th fu l of fenders and 
the i r status in p r i s o n . 

THE LAW ON YOUTHFUL OFFENDERS 

The present statute on committed you th fu l o f fenders , A r t i c l e 3A of 
Chapter 148, was ex tens ive ly amended in 1967, fo l low ing the Federal Youth 
Cor rec t ion Act of 1950 (18 U . S . C . § 5005 et seq. ) . The present A r t i c l e 3A 
(G.S. 148-49.1 t h r o u g h - 4 9 . 9 , 1974 Replacement Volume and 1975 Sup
plement) re f lects v e r y l i t t le change since 1967. 
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O Purpose of A r t i c l e . The purpose of A r t i c l e 3A is to improve a young 

of fender 's chances of rehab i l i ta t ion by p reven t i ng his association w i t h older 
of fenders and " b y c loser coord inat ion of the ac t iv i t ies of sentencing, t r a i n i ng 
in cus tody , condi t ional release or paro le , and f ina l d i s cha rge , " The A r t i c l e 
is intended to p rov ide a sentencing opt ion for the cour t "where , in. the op in ion 
of the cou r t , a you th fu l offender requ i res a per iod of impr isonment , but no 
longer than necessary for the Parole Commission to determine that the offender 
is sui table for a r e t u r n to freedom and is ready for a per iod of superv ised 
freedom as a step toward condi t ional d ischarge and restorat ion of the r i gh ts 
of c i t i zensh ip " (G.S. 148-29.1) . 

Def in i t ion of "Youth fu l O f fender , " "CYO, " and "RYQ." A youth fu l 
offender is one under the age of twenty -one at the time of conv ic t ion , and a 
committed you th fu l offender (CYO) is a you th fu l offender committed to p r i son 
under the p rov i s ions of A r t i c l e 3A (G.S. 148-49.2) . The term " r e g u l a r 
youth fu l o f fender" (RYO) does not appear in any statute, but by common usage 
it re fers to a you th fu l offender who has been sentenced to p r i son w i thou t being 
spec i f ica l ly designated a committed you th fu l offender by the judge . 

Presentence Diagnost ic Commitment. G .S . 148-49.3 al lows the judge, 
after a you th fu l offender has been conv ic ted of an offense punishable by im
pr isonment , to commit him for up to n inety days for s tudy by the Department 
of Cor rec t ion , wh ich must submi t a "d iagnost ic s tudy repor t " to the judge . 
(The defendant must receive a copy of the repo r t before he is sentenced and 
be g iven an oppor tun i t y to d ispute i t . ) 

o 

o 

Sentencing As an RYO or CYO. When a youth fu l offender has been 
convicted of an offense pun ishab le by impr isonment and is not placed on 
probat ion , the cour t may "sentence the you th fu l offender to the custody of 
the Secretary of Cor rec t ion for t reatment and superv is ion pursuant to [A r t i c le 
3A] , " but " [ i ] f the cour t shal l f i nd that the you th fu l offender w i l l not de r i ve 
benef i t f rom t reatment and superv is ion pursuan t to [A r t i c l e 3 A ] , then the 
cour t may sentence the you th fu l offender under any other appl icable penal ty 
p rov i s i on " (G.S. 148-49.4, emphasis added) . 

The language j us t quoted b r i n g s out a v e r y important aspect of CYO 
sentenc ing. If the sentencing judge wishes the youthful offender to be an 
R Y O — i . e . , not given special CYO treatment—the North Carolina of Appeals, 
following the U . S . Supreme Court, has held that he must enter on the record 
a finding that the offender will not benefit from CYO treatment. In Dorszynsk i 
v . Uni ted States [418 U .S . 424 (1974)] , the U .S . Supreme Court const rued 
the Federal Youth Cor rec t ion Ac t of 1950, 18 U . S . C . § 5005 et seq . , on wh ich 
the Nor th Caro l ina statute was based. L ike the p rov is ion of G .S. 148-49.4 
j us t quoted, 18 U . S . C . § 50,10 (d) says that " [ i ] f the [ U . S . D is t r i c t ] cour t shal l 
f ind that the you th offender w i l l not d e r i v e benef i t f rom [special CYO] t rea t 
ment under subsect ions (b) and ( c ) , " it may impose any other appl icable 
pena l ty . The Supreme Cour t he ld that if the sentencing judge decides not 
to g ive CYO treatment to the youth o f fender , he must make an "exp l i c i t 

1. A " you th of fender" in the federal statute is a person younger than 
22 when he is convic ted of a federal c r ime [18 U .S .C . § 5006(e)] . 



f i nd ing " on the record that the conv ic ted you th offender w i l l not benef i t f rom 
th is t reatment , a l though he need not g i v e h is reasons for so do ing . The 
purpose of th is requ i rement , the Cour t sa id , is to c a r r y out what Congress 
intended: that the sentencing judge ca re fu l l y consider the opt ion of a CYO 
sentence before exerc is ing his d i sc re t ion to re ject that opt ion. When a 
federal j udge fa i ls to mention CYO treatment at a l l in his j udgmen t , the 
remedy for the convic ted you th offender is to seek resentenc ing in the t r i a l 
cou r t . In Do rszynsk i , the case was remanded to the U . S . d i s t r i c t cou r t for 
resentenc ing. Federal decis ions in s im i la r cases since Dorszynsk i have 
g i ven the same re l i e f . For example, in Brager v . Uni ted States [527 F .2d 
895 (8th C i r . 1975)] the U . S . cou r t of appeals said that "a Dorszynsk i 
based attack on a sentence w i l l o r d i n a r i l y be launched by means of an a p p l i 
cat ion for pos t -conv ic t ion re l ie f under [18 U . S . C . ] § 2255 "(527 F .2d at 898) . 
The U .S . cour t of appeals held that the sentencing judge must then exp l i c i t l y 
indicate that he determined at the t ime of the o r ig ina l sentencing that the 
defendant wou ld not benef i t f rom CYO t reatment , but need not ho ld an ev iden t ia ry 
hear ing w i t h the defendant p resen t . 

State v . Mi tchel l [24 N . C . A p p . 484, 211 S . E . 2 d 645 (1975)] 
invo lved a defendant under 21 sentenced to impr isonment of 16 to 20 
years on two counts of armed r o b b e r y . The sentence speci f ied that 
the defendant was to be impr isoned as a " r e g u l a r you th fu l o f f ende r . " 
Fo l lowing Dorszynsk i [ sup ra ] , the Nor th Caro l ina Cour t of Appeals he ld : 

The quoted last sentence of G .S . 148-49.4 [quoted, ear l ie r 
in th is memorandum] expresses a clear leg is la t ive intent that a 
you th fu l offender rece ive the benef i t of a sentence as a "committed / 
you th fu l o f fender , " unless the t r i a l j udge shal l f i nd that he w i l l V 
not de r i ve benefi t f rom such sentence. 

To comply w i th the manifest des i res of the leg is la ture that 
sentencing as a "committed you th fu l o f fender" be cons idered as 
one opt ion when the defendant is e l i g i b le fo r i t , the t r i a l j udge 
must make a "no benef i t " f i n d i n g or make some other f i n d i n g that 
makes clear that he cons idered such opt ion and decided that the 
defendant wou ld not d e r i v e benef i t there f rom, but i t is not r e 
q u i r e d that such f i nd ing be accompanied by suppor t i ng reasons 
[24 N . C . App . at 488, 211 S . E . 2 d at ] . 

The resu l t was that one of M i tche l l ' s armed robbe ry cases was remanded 
to the super io r cour t for resentenc ing. (The other was re t r i ed for 
reasons apar t f rom the sentence.) 

Since Mi tchel l [ sup ra ] was dec ided, the Nor th Caro l ina Cour t of 
Appeals has remanded for resentenc ing two cases i nvo l v i ng you th fu l of fenders 
in wh i ch the sentencing judge d i d not commit the offender as a CYO but fa i led 
to make an exp l i c i t f i nd ing that he wou ld not benef i t f rom CYO treatment 
[State v . Jones, 26 N . C . A p p . 63, 214 S . E . 2 d 779 (1975); State v . Wor th ington, 
27 N . C . A p p . 167, 218 S . E . 2 d 233 (1975)] . Thus the ho ld ing of Mi tche l l is 
f i r m l y establ ished. When you th fu l of fenders are committed to p r i son by a 
judgment wh i ch contains no f i nd ing that the offender w i l l not benef i t f rom 
CYO t reatment , the North Caro l ina Department of Cor rec t ion tempora r i l y 
handles the of fenders as RYOs but rou t i ne l y in forms such of fenders, d u r i n g , 
the "d iagnost ic process" that begins when they a r r i v e at the p r i s o n , of the i r {^ 
r i g h t to pet i t ion the cour t for resentenc ing and g ives them a form letter that "~ 

o 



o 

o 
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they may use to request a resentenc ing hear ing [telephone conversat ion w i th 
Dw igh t Sander fo rd , D i rec to r , Youth Serv ices Complex, Department of Cor 
rec t ion , December 31, 1976; 5 N . C . A d m i n . Code § 2C.0802 (a) (8) ] . 

Other Aspects of CYO Sentenc ing. G .S. 148-49.4 prov ides that in 
sentencing a you th fu l offender as a CYO, " the cour t shal l f i x a maximum term 
not to exceed the l im i t o therwise p resc r i bed by law for the of fense," and 
requ i res the maximum term to be at least one year unless the legal maximum 
is less than one y e a r . The statute does not p rov ide for a minimum te rm. 
The North Carolina Court of Appeals has held three times in the last two years 
that setting a minimum term for a CYO is invalid [State v . West, 27 N .C . 
A p p . 247, 218 S .E . 2d 494 (1975); State v . Sat ter f ie ld , 27 N . C . A p p . 270, 
218 S . E . 2 d 504 (1975); State v . Wi l l iams, 28 N . C . A p p . 320, 220 S .E .2d 
856 (1976)] . 

The statutes and case law do not make clear what happens to the status 
of a you th fu l offender who is committed to p r i son as a CYO on one charge but 
receives an RYO sentence for another c r ime before h is t w e n t y - f i r s t b i r t hday . 
At one t ime, the Department of Cor rec t ion fo l lowed the ru le "once a CYO, 
a lways a CYO, " but no longer does so. The Department and the Parole 
Commission now take the v iew that once a CYO receives an RYO sentence, he 
becomes an RYO, in the sense that he loses his p r i v i l e g e (under G .S . 148-49.8) 
of paro le at any time and his r i g h t to paro le w i t h i n four years of commitment, 
and thus becomes an " o r d i n a r y inmate" for purposes of parole [5 N . C . Admin . 
Code § 2C.0802(a) (8)] . The A t to rney General shares th is v iew (letter from 
Rufus L. Edmisten, A t to rney Genera l , to James E. C l ine , Parole Commissioner, 
Augus t 27, 1975) . 

The law is also unclear on the status of a CYO whose parole is revoked. 
The Department of Cor rec t ion apparent ly takes the v iew that if a CYO is 
paro led and has h is paro le revoked w i t h i n four years of his o r ig ina l commit
ment to p r i s o n , he is s t i l l a CYO on r e t u r n to p r i s o n . However , if 
the paro le is revoked after four years have elapsed, he is considered an RYO. 

What Di f ference Does CYO Status Make? It appears that , in pract ice, 
the p r i m a r y d i f fe rence between CYO status and RYO status is w i t h regard to 
e l i g i b i l i t y for re lease. An RYO, l i ke any other offender sentenced to impr ison
ment, is e l i g ib le for paro le only after he has served one- four th of his sentence, 
or one- fou r th of h is minimum sentence, if he has one (G.S. 148-58); if he is not 
paro led, he must serve his sentence, o r 2 h is minimum sentence if any , before 
uncondi t iona l d ischarge (G.S. 148-42) . In cont ras t , a CYO may be paroled 
at any time after reasonable notice by the Parole Commission to the Secretary 
of Correction [G.S. 148-49. 8(a) ] , must be paroled within four years of com
mitment, and may be discharged unconditionally before his maximum term 
expires [G .S . 148-49.8 (c) ] . G .S . 148-49. 6 fu r the r p rov ides that the 

2. The re are except ions: a misdemeanant sentenced to less than one 
year may be paro led after se rv ing o n e - t h i r d , and every p r i soner must be 
paro led not later than n inety days before h is maximum sentence exp i res 
[G .S . 148-60.3, -60 .2 ] . 



Secretary may recommend to the Parole Commission at any t ime that the CYO / ^ 
be paro led. (Th is same statute also says the Secretary may "o rde r the I / 
immediate condi t ional release as p rov i ded in G .S . 148-49.8"; th is language 
should be regarded as inva l id since it resu l ted f rom an ove rs igh t in d ra f t i ng 
d u r i n g the 1975 General Assembly session. See Inst i tu te of Government , 
North Carol ina Legis lat ion 1975, p . 30.) 

G .S . 148-49.7(a) requ i res that CYOs be housed apar t f rom o lder 
o f fenders, and "accord ing to the i r needs for t reatment , insofar as p r a c t i c a l . " 
In p rac t i ce , RYOs are s im i l a r l y housed. Acco rd ing to Dw igh t Sander fo rd , 
D i rec to r , Youth Serv ices Complex, Department of Cor rec t ion , the present 
po l icy is as fo l lows. A l l CYOs and RYOs younger than 18, whether 
felons or misdemeanants, are f i r s t sent to Western Correc t iona l Center (Mor-
ganton) for "d iagnos i s . " They remain at Western un t i l (1) they at ta in " m i n i 
mum custody level three" s tatus, when they may be t r ans fe r red to B u r k e or 
Sandhi l ls Youth Center; or (2) they reach age 18, when they are t r ans 
fe r red to Polk or Harnett You th Center . CYOs and RYOs aged 18 to 21, 
if convic ted of misdemeanors on l y , a re f i r s t sent for "d iagnos is" to one of the 
f ie ld (pr ison) un i ts designated as recept ion centers in one of the s ix geograph ic 
areas into wh i ch the state p r i son system is d i v i d e d . For a per iod less than one 
month, they remain in the recept ion center , where they may come into b r ie f 
contact w i t h o lder o f fenders . They are then sent to one of the f ie ld un i ts c lass i f ied 
as "Min imum Cus tody-You th" : D u p l i n , Goldsboro Youth Center , Mar t i n , Johnston 
Youth Center , Umstead Youth Center , Montgomery, Stokes, Gaston, or A lexande r . 
Felon CYOs and RYOs aged 18 to 21 may be rece ived at Polk or Harnet t 
Youth Center or at one of the f ie ld recept ion un i t s . They remain at Polk, 
or Harnett un t i l (1) they attain "min imum cus tody , " in wh ich case they ( 
are sent to one of the "Min imum Cus tody -You th " un i ts jus t mentioned; ^-
or (2) they reach age 22, at w h i c h t ime RYOs are t r ans fe r red to adu l t 
un i ts ; or (3) they are released uncond i t i ona l l y , hav ing served out the i r 
fu l l sentence, or the i r min imum sentence, i f a n y . (One except ion to the 
housing scheme jus t descr ibed is made for CYOs and RYOs who behave 
badly in p r i son—for example, pe rs is ten t l y t r y to escape. These few you th fu l 
offenders are kept in "c lose cus tody" in e i ther a you th or adu l t u n i t . ) 

RYOs who are s t i l l in p r i son when they reach age 22 are 
usual ly t rans fe r red to adu l t un i ts accord ing to the i r custody c lass i f ica t ion 
at the time (minimum, medium, c lose, maximum) . CYOs, on the other hand, 
usual ly are kept in youth uni ts un t i l four years f rom the date of the i r com
mi tment . 3 T h u s , a CYO committed at age 20 wou ld normal ly stay in a 
youth un i t un t i l age 24, but an RYO committed at age 20 wou ld 
go to an adul t un i t at 22. 

G .S . 148-49.7(a) requ i res that the Secretary of Cor rec t ion " insofar 
as poss ib le , p rov ide personnel spec ia l ly qua l i f i ed by t r a i n i n g , exper ience, 
and persona l i ty to operate fac i l i t ies for committed you th fu l o f fenders , " and 
as a l ready ment ioned, G .S . 148-49.1 p rov ides for coord ina t ing " t r a i n i n g 
in custody" w i t h sentencing and paro le where CYOs are concerned. In 
prac t ice , th is means that CYOs receive p r i o r i t y w i t h regard to par t i c ipa t ion 

3. However , a CYO might be t rans fe r red to an adu l t un i t ear l ie r to take \ , 
advantage of a program there or to be c loser to a wo rk release job oppo r t un i t y . " " 
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in special p rograms of the Department of Cor rec t ion , a l though RYOs are 
not necessar i l y exc luded f rom these p rog rams. CYOs receive more attent ion 
and p rog ress more rap id l y toward p r i v i l eges and par t i c ipa t ion in programs 
than RYOs. When they enter p r i s o n , CYOs receive a more thorough "d iagnost ic " 
s tudy than RYOs, inc lud ing a "c l i n i ca l psycholog ica l examinat ion , " wh ich 
RYOs do not necessar i ly receive [5 N . C . Admin . Code §§ 2D. 0802 (a) , 2C. 0103(b) (1) ] 
A CYO's c lass i f icat ion is rev iewed every three months i f he is a misdemeanant 
and eve ry s ix months if he is a felon [5 N . C . Admin . Code § 2C .0892 (c) ] ; 
an RYO receives such rev iew at s i x -mon th i n te rva l s , whether he is a felon 
or misdemeanant, for the f i r s t and last three years of his sentence [5 N . C . 
A d m i n . Code § 2C.0104(d) ] . A l so , a felon CYO is considered for promotion 
f rom medium to min imum custody sooner than a felon RYO [5 N . C . Admin . 
C o d e § 2 C . 0 5 0 3 ] . 

Once paro led , CYOs and RYOs are handled s i m i l a r l y . Both receive 
c red i t toward the unserved por t ion of the i r sentence for time spent on parole 
in compl iance w i t h condi t ions of parole [G .S . 148-49 .8 (b ) , - 5 8 . 1 ( a ) ] [before 
the 1975 amendments to G .S . 148-58.1 (a) , on ly CYOs got such c red i t ] . CYO 
and RYO parolees are superv ised s im i l a r l y wh i l e on paro le , and are subject 
to s im i la r a r res t and revocat ion procedures [see G.S . 148-49 .9(b) , - 6 1 . 1 ] . 

TERMINATION OF SEGREGATION AND TREATMENT OF CYOs: 
THE ATTORNEY GENERAL'S OPINION 

G . S . 148-49.6 p rov ides : 

The Secretary of Cor rec t ion shal l have au thor i t y to terminate the 
segregat ion and treatment as a committed you th fu l offender of any 
p r i sone r who , in the op in ion of the Secre ta ry , exerc ises a bad 
in f luence upon his fe l low p r i s o n e r s , or fa i ls to take proper ad
vantage of the oppor tun i t ies of fered by such segregat ion and 
t reatment . 

The d i f f i cu l t y in i n te rp re t i ng th is statute revo lves a round the word " t rea t 
men t . " Does " t reatment" re fer on ly to e l i g i b i l i t y for special rehab i l i ta t i ve 
p rograms in p r i s o n , or does it inc lude the CYO's e l i g i b i l i t y for uncondi t ional 
release or paro le at any t ime, and h is r i g h t to paro le w i t h i n four years? 

Appa ren t l y the Department of Cor rec t ion has chosen the broader de f i 
n i t i on , even though the use in A r t i c l e 3A of the w o r d "paro le" separately f rom 
the w o r d " t reatment" suggests that the latter does not inc lude the fo rmer . 
The Department has taken the posi t ion that when a CYO exercises a bad 
inf luence or fa i ls to take p roper advantage of his CYO oppor tun i t ies , it 
may terminate not on ly his segregated conf inement and e l i g i b i l i t y for special 
p r o g r a m s , but also h is p r i v i l e g e of possib le parole or uncondi t ional d ischarge 
at any t ime and h is r i g h t to paro le w i t h i n four years of commitment p rov ided 
by G . S . 148-49.8. [See 5 N . C . A d m i n . Code § 2C. 0892(f) . ] In other wo rds , 
if a person was committed to p r i son as a CYO on a ten-year maximum sentence, 
the Department be l ieved it cou ld change h is status f rom that of one who 
may be released at any time and must be paro led w i t h i n four years to that 
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of an o r d i n a r y p r isoner who is e l i g i b le for paro le after serv ing; two and / ^ 
one-ha l f years but may be r e q u i r e d to serve the f u l l ten yea rs . (Th is V / 
ending of the CYO's status has become known as "d i squa l i f i ca t ion" in the 
Department of Cor rec t i on . ) 

The A t to rney General ru led on November 24, 1976, that the r i g h t 
to parole in four years is "not a par t of the t reatment wh ich may be terminated 
by the Secretary of Cor rec t ion . " The op in ion said that even i f G .S . 1,48-
49.6 was intended to empower the Secretary to take away the CYO's r i g h t 
to parole w i t h i n four years under G . S . 148-49.8 ( c ) , there is no way that 
he can do th is and st i l l meet today 's s tandards of const i tu t ional due process. 
The opin ion cites recent U . S . Supreme Cour t cases set t ing s tandards of 
due process in revok ing both accrued time off for good behavior [Wolff v . McDonnel l , 
418 U .S . 539 (1974)] and probat ion and paro le [Mor r i ssey v . B r e w e r , 
408 U .S . 471 (1972); Gagnon v . Scarpe l l i , 411 U . S . 778 (1973) ] . Reasoning 
that the standards for revok ing the r i g h t to be paro led in four years must 
be even s t r i c te r than those for revok ing good t ime, paro le , or p robat ion , 
the op in ion concludes that the r i g h t could be taken away only in "a j ud i c i a l 
process in wh ich the offender wou ld have the fu l l panoply of due p rocess . " 
Since no such procedure ex is ts , the Secre ta ry ' s au thor i t y to take away 
the r i g h t is i nva l i d . 

However , the A t to rney General found , the Secretary may terminate 
the segregat ion and treatment of the CYO: 

The terminat ion of the segregat ion and t reatment of a committed 
youth fu l offender wou ld r e q u i r e much less p rocedura l due process , 
since the only interests invo lved are segregat ion from other inmates 
and par t i c ipa t ion in special p rog rams . The length of the o f fender 's 
incarcerat ion would not be d i r e c t l y af fected. The re fo re , the on ly 
due process requ i red for th is terminat ion is that the offender be 
g i ven notice of the charge , an oppor tun i t y to respond to the charges , 
and a w r i t t en statement set t ing fo r th the reasons for the te rminat ion 
of segregat ion and programs [p . 5 of op in ion] , . 

The present Department of Cor rec t ion regu la t ion on "d i squa l i f i ca t i on " 
of CYOs [5 N . C . Admin , Code § 2C.0802( f ) ] does not p rov ide for the not ice, 
oppor tun i t y to respond, and w r i t t en statement of reasons that the A t to rney 
General 's op in ion cal ls f o r . It is now be ing rev ised by the Depar tment . 

c ; 

( ) 
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ADDENDUM TO ADMINISTRATION OF JUSTICE MEMORANDUM OF JANUARY 20, 1977 
COMMITTED YOUTHFUL OFFENDER TREATMENT AND PAROLE 

The memorandum as written is still correct as applied to persons 
sentenced as committed youthful offenders before October 1, 1977. With 
regard to persons sentenced as CYOs on and after that date, some changes 
by the 1977 General Assembly should be noted. 

Chapter 732 of the 1977 Session Laws repeals Article 3A of G.S. 
Chapter 148 (the present youthful offender statute) and replaces it with 
a new Article 3B, applicable to persons sentenced on or after October 1, 
1977. Purpose: The purpose of new Article is the same as that of the 
old. Definitions; Ch. 732 defines "youthful offender" as a "person 
under 21 years of age in the custody of the Secretary of Correction," 
making clear that the Department does not have to handle prisoners as 
youthful offenders when they reach age 21 in its custody. A "committed 
youthful offender" is defined as one who has the benefit of possible 
early parole. 

Presentence diagnostic commitment: Ch. 732 repeals G.S. 148-49.2, 
the former presentence diagnostic commitment provision for youthful 
offenders, and does not replace it; however, it leaves in effect G.S. 
148-12, which allows up to 90 days' diagnostic commitment of any convicted 
person. Sentencing as a CYO: Ch. 732 requires that when a person under 
21 is convicted of an offense punishable by imprisonment and the court 
wishes to impose active imprisonment, it must either make a finding on 
the record that the offender will not benefit from CYO treatment or 
sentence him as a CYO. (This provision merely restates case law summarized 
in the memorandum.) In sentencing a CYO, the court must fix a maximum 
prison term of 20 years or the legal maximum for the offense, whichever 
is less; this term must be at least one year if the legal maximum is one 
year or more. Ch. 732 makes no mention of setting a minimum term for a 
CYO, but case law discussed in the memorandum makes such a term invalid. 
Ch. 732 provides that if the court suspends its sentence and imposes 
probation, it may not order CYO commitment at that time, but if probation 
is revoked while the offender is still under 21, the court may then 
commit him as a CYO. 

What difference does CYO status make? Ch. 732 provides that a 
person sentenced as a CYO on or after October 1, 1977, may be paroled at 
any time; this continues the provisions of present G.S. 148-49.8(a). 
However, Ch. 732, by repealing G.S. 148-49.8(c), removes the requirement 
that a CYO be paroled or discharged within four years of commitment. 

Treatment of youthful offenders: Ch. 732 requires the Secretary of 
Correction to house all youthful offenders (under present G.S. 148-
49.7(a) only CYOs are included) separately from older prisoners "to the 
extent practicable." It also requires that every youthful offender must 
receive a classification study upon entering prison for the purpose of 
planning his treatment program. Note also that an existing statute, 
G.S. 148-22.1(b), gives priority with regard to education programs to 
inmates under 21 when they have at least six months and not more than 
five years to serve before they are eligible for parole. 

Stevens H. Clarke 


